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FOREWORD. 


The  Biennial  Supplement  1917  is  prepared  on  the  same  general  plan — which 
has  met  with  such  favor  from  the  Bench  and  Bar  of  the  state — as  that  fol- 
lowed in  former  Biennial  Supplements  to  the  Cyclopedic  California  Codes.  All 
their  features  are  retained,  as  is  also  the  broadened  scope  of  research  intro- 
duced in  the  Biennial  Supplement  1915. 

Numeroiis  adjudicated  cases,  some  of  them  important,  some  negligible,  are 
all  given  in  so  far  as  applicable  to  the  Codes.  The  ''Fellatio  and  Cunnilingus" 
Act  of  1915*  has  been  twice  before  the  courts — excerpts  for  each  case  are 
given — but  the  constitutionality  of  th€  act  has  not  yet  been  raised  or  passed 
upon ;  its  plain  unconstitutionality  is  pointed  out,  and  the  reasons  given.^ 

The  legislative  output  is  again  very  large  in  the  amount  of  matter,  with 
some  excellent  and  much-needed  work  accomplished,  as  well  as  many  inno- 
vations made  and  much  new  matter  added  to  the  various  Codes;  e.  g.,  the  new 
Tax  Law*  and  the  Universal  Negotiable  Instruments  Law.*  The  law  govern- 
ing Reclamation  Districts^  is  much  improved,  not  to  mention  other  work  of  a 
similar  character.  The  Fish  and  Qame  Laws®  and  the  School  Laws''  have  the 
usual  grist  of  biennial  tinkering,  and  bulk  a  little  above  normal.  The  laws 
governing  the  Salaries  and  Fees  of  County  Officers  get  the  biennial  overhaul- 
ing for  almost  every  county  in  the  state — and  bulk  very  large  in  this  Biennial.' 

Los  Angeles,  September  1,  1917.  JAMES  M.  KERR. 


1  Enactment  of  Pen.  Code,  |  288a,  Bien.  Supp.  1915,  Page  3245.       2  Page  4090.       8  Page  3579. 
4  Page  3870.      6 Page  3553.      6  Page  4106.      7  Page  3464  et  seq.      8  Pages  3628-3763. 
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S  1740.           New,  B.  8.  1906-9 148 

Amended,  G.  8.  1913 219 

1 1741.           New,  B.  8.  1906-9 149 

Amended,  B.  8.  1911 94 

B.  S:  1915 2485 

<  1742.           New,  B.  8.  1906-9 149 

«  1743.          New,  B.  8.  1906-9 15u 

Amended,  B.  8.  1917 3497 


§  1750a. 

I 
§ 
f 

§ 


1750b. 
1750c. 
1751. 


1752. 
1755. 


§  1756. 
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i  1743a.   New,  B.  8.  1915 2486 

Repealed,  B.  8.  1917 3498 

§  1744.    New,  B.  8.  1906-9 161 

§1745.    New,  B.  8.  1906-9 161 

Amended,  C.  8.  1913 221 

81746.    New,  B.  8.  1906-9 152 

Amended,  C.  8.  1913 222 

§  1747.    New,  B.  8.  1906-9 153 

§  1748.    New,  B.  8.  1906-9 154 

§1749.    New,  B.  8.  1906-9 155 

Amended,  C.  8.  1913 224 

1 1750.    New,  B.  8.  1906-9 155 

Amended,  B.  8.  1911 95 

B.  8.  1915 2486 

New,  B.  8.  1915 2487 

Amended,  B.  8.  1917 3498 

New,  B.  8.  1917 3498 

New,  B.  8.  1917 3499 

New,  B.  8.  1906-9 156 

Amended,  B.  8.  1911 96 

New,  B.  8.  1915 2488 

New,  B.  8.  1906-9 156 

Amended,  C.  8.  1913 226 

New,  B.  8.  1906-9 157 

Amended,  B.  8.  1911 97 

a  &  1918 227 

B.  8.  1915 2488 

1 1757.  New,  B.  8.  1906-9 157 

1 1758.  New,  B.  8.  1906-9 158 

Amended,  B.  8.  1911 98 

C.  8.  1913 228 

Repealed,  B.  8.  1915.. 2489 

§  1758 [a].     Amendment  of  1911 99 

§  1759.  New,  B.  8.  1906-9 159 

Amended,  B.  8.  1911 99 

Repealed,  B.  8.  1915 2489 

§  1760.  New,  B.  8.  1906-9 159 

Amended,  B.  8.  1911 100 

New,  B.  8.  1906-9 160 

New,  B.  8.  1906-9 160 

New,  B.  8.  1906-9 160 

New,  B.  8.  1915 2489 

Amended,  B.  8.  1906-9 162 

Amended,  B.  8.  1906-9. ....     162 

B.  8.  1915.. 2492 

B.  8.  1917 3500 

Amended,  B.  8.  1915 2494 

Amended,  B.  8.  1906-9 164 

B.  8.  1915..... 2494 

B.  8.  1917 3502 

S  1779.  New,  B.  8.  1906-9 165 

Amended,  B.  8.  1915 2496 

$  1791.  Amended,  B.  8.  1915 2497 

$  1793.  Amended,  B.  8,  1911 101 

ft  1817.  Ameiided,  B.  8.  1911 102 

S  1 837.  Amended,  B.  8.  1915 2498 
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§ 

« 
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§ 
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1762. 
1763. 
1764. 
1770. 
1771. 


1772. 

1775. 
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I  1838.     New,  B.  S.  1917 3503 

§  1840.     New,  B.  S.  ld06-9 166 

§  1858.     Amended,  B.  S.  1911 103 

B.  S.  1915 2499 

B.  8.  1917 3504 

{  1874.     Amended,  B.  S.  1906-9 167 

Repealed,  C.  S.  1913 241 

1 1874a.    Bepealed,  C.  S.  1913 241 

1 1876.     Amended,  B.  S.  1906-9 170 

C.  S.  1913 241 

(I  1878.          Bepealed,  B.  8.  1917 3506 

i  1880.          Amended,  B.  8.  1906-9 171 

I  1881.          Amended,  B.  S.  1906-9 171 

1 1882.          Amended,  B.  8.  1906-9 172 

{  1885.          Amended,  B.  8.  1915 2501 

1 1886.          Amended,  C.  8.  1913 243 

1 1888a.         New,  B.  8.  1906-9 172 

1 1891.  Amended,  B.  8.  1917 3506 

1 1892.  New,  B.  8.  1906-9 173 

%  1897.          Amended,  C.  8.  1913 245 

1 1898.          Amended,  C.  8.  1913 246 

I  1900.          Amended,  C.  8.  1913 246 

1 1901.          Amended,  C.  8.  1913 246 

i  1902.          Amended,  C.  8.  1913 246 

1 1906.          Amended,  C.  8.  1913 247 

i  1908.          New,  B.  8.  1906-9 173 

Amended,  B.  8.  1911 105 

B.  8.  1915 2502 

f  1914.          Amended,  B.  8.  1906^9 174 

1 1916.  Amended,  B.  8.  1906-9 174 

1 1917.  Amended,  B.  8.  1906-9 174 

I  1918.           Amended,  B.  8.  1917. 3507 

f  1919.           Amended,  B.  8.  1917 3507 

{  1922.          Amended,  B.  8.  1906-9 175 

§  1923.          Amended,  B.  8.  1906-9 175 

Bepealed,  C.  8.  1913 248 

1 1924.          Amended,  B.  8.  1917 3507 

i  1925.          New,  B.  8.  1906-9 178 

Amended,  B.  8.  1911 105 

B.  8.  1915 2503 

B.  8.  1917 3508 

Amendment  of  1917 3509 

New,  B.  8.  1906-9 179 

Amended,  C.  8.  1913 250 

B.  8.  1917 3509 

New,  B.  8.  1906-9 179 

Amended,  G.  8.  1913 250 

B.  8.  1915 2504 

B.  8.  1917 3509 

1 1928.          New,  B.  8.  1906-9 179 

Amended,  0.  8.  1913 250 

B.  8.  1915 2504 

1 1928a.    New,  0.8.  1913 253 

Amended,  B.  8.  1915 2507 

B.  8.  1917 3510 


S  1925  [a]. 
i  1926. 


1927. 


PAGE 

§  1928b.    New,  C.  8.  1913 253 

Amended,  B.  8.  1915 2508 

B.  8.  1917 3510 

{  1928c.         New,  C.  8.  1913 253 

§1928d.        New,  C.  8.  1913 253 

Amended,  B.  8.  1915 2508 

B.  8.  1917 3510 

I  1929.     New,  B.  8.  1906-9 180 

Amended,  C.  8.  1913 253 

B.  8.  1915 2508 

B.  8.  1917 3511 

1 1930.     New,  B.  8.  1906-9 181 

Amended,  C.  8.  1913 254 

B.  8.  1915 2509 

B.  8.  1917 3511 

i  1931.     New,  B.  8.  1906-9 181 

Amended,  C.  8.  1913 254 

B.  8.  1915 2509 

B.  8.  1917 3512 

I  1932.     New,  B.  8.  1906-9 181 

Amended,  B.  8.  1911 106 

C.  8.  1913 254 

B.  8.  1917 3512 

§  1932%.   New,  B.  8.  1911 106 

Amended,  G.  8.  1913 254 

B.  8.  1917 3512 

§  1933.     New,  B.  8.  1906-9 182 

Amended,  G.  8.  1913 255 

B.  8.  1917 3512 

1 1934.  New,  B.  8.  1906-9 182 

Amended,  0.  8.  1913 255 

B.  8.  1915 2510 

B.  8.  1917 3513 

1 1934%.   New,  B.  8.  1911 107 

Amended,  G.  8.  1913 255 

I  1935.     New,  B.  8.  1906-9 182 

Bepealed,  0.  8.  1913 255 

§  1951.     Amended,  B.  8.  1906-9 184 

B.  8.  1915 2510 

B.  8.  1917 3513 

1 1953.  Amended,  B.  8.  1906-9 184 

G.  8.  1913 256 

B.  8.  1917 3513 

1 1954.  Amended,  B.  8.  1906-9 185 

B.  8.  1915 2511 

B.  8.  1917 3514 

S  1955.    Amended,  B.  8.  1906-9 185 

B.  8.  1917 3514 

i  1956.    Amended,  B.  8.  1906-9 185 

B.  8.  1911 107 

B.  8.  1917 3514 

1 1957.  .   Amended,  B.  8.  1906-9 186 

C.  8.  1918 257 

B.  8.  1915 2511 

B.  8.  1917 3515 
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f  1958.    Amended,  B.  8.  1906-9 188 

B.  S.  1911 107 

B.  8.  1917 3515 

1 1959.  Bepealed,  B.  8.  1917 3515 

1 1960.  Amended,  B.  8.  1917 3515 

1 1962.  Amended,  B.  8.  1906-9 187 

B.  8.  1915 2512 

1 1963.  Amended,  C.  8.  1913 258 

B.  8.  1915 2512 

S  1963a.         New,  B.  8.  1915 2513 

%  1965.          Amended,  B.  8.  1906-9 187 

§1966.          New,  B.  8.  1906-9 187 

Repealed,  G.  8.  1913 259 

(  1967.          Amended,  B.  8.  1906-9 187 

B.  8.  1915 2513 

f  1980.          Amended,  B.  8.  1911 108 

B.  8.  1917 3516 

i  1981.          Amended,  B.  8.  1915 2514 

f  1982.          Amended,  B.  8.  1917 3516 

1 1984.          Amended,  B.  8.  1915 2514 

f  1985.          Amended,  B.  8.  1906-9 188 

B.  8.  1911 109 

B.  8.  1915 2514 

1 1987.          New,  B.  8.  1906-9 189 

i  2003.          Amended,  B.  8.  1906-9 190 

I  2004.          Amended,  B.  8.  1906-9 191 

f  2006.          Amended,  B.  8.  1915 2516 

B.  8.  1917 3516 

I  2008.          Amended,  B.  8.  1911 Ill 

I  2011.          Amended,  B.  8.  1911 Ill 

f  2018.          Amended,  B.  8.  1917 3517 

i  2019.          Amended,  B.  8.  1917 3517 

i  2020.          Amended,  B.  8.  1906-9 191 

B.  8.  1917 8517 

f  2021.           Amended,  B.  8.  1906-9 191 

B.  8.  1917 3518 

I  2022.           Amended,  B.  8.  1917 3518 

i  2023.          Amended,  B.  8.  1917 3519 

f  2024.          Amended,  B.  8.  1917 3519 

§  2026.           Amended,  B.  8.  1906-9 192 

B.  8.  1917 3519 

«  2027.          Repealed,  B.  8.  1917 3520 

S  2042.          Repealed,  B.  8.  1906-9 192 

i  2043.          Repealed,  B.  8.  1906-9 192 

I  2044.          Amended,  B.  8.  1906-9 192 

$  2045.           Amended,  B.  8.  1906-9 193 

I  2076.           Amended,  B.  8.  1906-9 193 

C.  8.  1913 266 

f  2077.           Amended,  C.  8.  1913 266 

i  2078.           Amended,  B.  8.  1906-9 194 

B.  8.  1911 Ill 

{  2079.     Amended,  B.  8.  1906-9 194 

B.  8.  1911 Ill 

C.  8.  1913 267 

B.  8.  1915 2517 

B.  8.  1917 3520 


I  2080. 


2081. 

2085. 
2086. 


I 
I 


f 
I 
I 
§ 
f 


2099. 
2102. 
2105. 
2106. 
2107. 


12111. 


i  2112. 


f 


I 
I 


I 
I 


§ 


2136. 
2137. 
2138. 
2140. 
2141. 

2142. 
2144. 
2145. 

2146. 

2152. 

2153. 

2153a. 

2153b. 

2154. 


2156. 
2161. 

2162. 

2163. 

2167a. 

2167b. 

2168. 

2170. 

2171. 

2172. 

2176. 

2177. 

2179. 


PAOX 

Amended,  B.  8.  1911 113 

C.  8.  1913 268 

B.  8.  1915 2518 

Amended,  B.  8.  1906-9 195 

B.  8.  1915 2518 

Amended,  B.  8.  1911 113 

Amended,  B.  8.  1906-9 196 

B.  8.  1915 2519 

B.  8.  1917 3521 

Amended,  B.  8.  1915 2520 

Amended,  B.  8.  1906-9 196» 

Amended,  B.  8.  1906-9 196 

Amended,  C.  8.  1913 269 

New,  B.  8.  1906-9 197 

Amended,  B.  8.  1915 2520 

B.  8.  1917 3521 

Amended,  B.  8.  1906-9 197 

B.  8.  1915 2521 

B.  8.  1917 3522 

Amended,  B.  8.  1906-9 198 

B.  8.  1911 113 

C.  8.  1913 270 

B.  8.  1915 2521 

B.  8.  1917 3522 

Amended,  B.  8.  1917 3522 

Amended,  B.  8.  1906-9 200 

Amended,  B.  8.  1906-9 200 

Amended,  B.  8.  1906-9 201 

Amended,  B.  8.  1906-9 201 

Amended,  B.  8.  1906-9 201 

B.  8.  1917 3524 

Amended,  B.  8.  1906-9 202 

Amended,  B.  8.  1906-9 203 

Amended,  B.  8.  1906-9 204 

B.  8.  1915 2524 

Amended,  B.  8.  1906-9 204 

Amended,  B.  8.  1915 2525 

Amended,  B.  8.  1906-9 205 

Amended,  B.  8.  1915 2525 

New,  B.  8.  1915 2528 

Amended,  B.  8.  1906-9 206 

B.  8.  1911 116 

B.  8.  1915 2528 

Amended,  B.  8.  1915 2528 

Amended,  B.  8.  1906-9 206 

Amended,  B.  8.  1915 2528 

Amended,  B.  8.  1906-9 206 

Amended,  B.  8.  1906-9 207 

Amended,  B.  8.  1906-9. . .  -. .  207 

New,  C.  8.  1913 279 

Amended,  B.  8.  1906-9 207- 

Amended,  B.  8.  1906-9 210 

Amended,  B.  8.  1906-9 212 

Amended,  B.  8.  1906-9 215 

Amended,  B.  8.  1906-9 215 

Amended,  B.  8.  1906-9 216 

Amended,  B.  8.  1906-9. ....  216 


zlll 


POIiITICAl4    CODB. 


PAOE 

i  2180.  Amended,  B.  S.  1906-9 216 

§  2181.  Amended,  B.  S.  1906-9 217 

S  2181a.         Amended,  B.  S.  1906-9 218 

§  2185b.         New,  B.  S.  1911 116 

I  2185c.         New,  B.  S.  1911 117 

Amended,  B.  S.  1915 2529 

I  2187.  Amended,  B.  S.  1906-9 218 

B.  S.  1917 3526 

.{  2189.  Amended,  B.  S.  1906-9 219 

B.  S.  1915 2530 

I  2192.  Amended,  B.  S.  1906-9 222 

B.  S.  1915 2533 

I  2193.  Amended,  B.  S.  1906-9 223 

B.  S.  1911 118 

§  2195.     Amended,  B.  8.  1906-9 223 

§  2197.     Amended,  C.  S.  1913 296 

8  2197a.    New,  B.  S.  1906-9 223 

§2207.     New,  B.  S.  1906-9 224 

§  2207a.    New,  B.  S.  1906-9 224 

%  2207b.    New,  B.  S.  1906-9 224 

I  2207c.    New,  B.  S.  1906-9 224 

§  2207d.    New,  B.  8.  1906-9 226 

I  2207e.    New,  B.  8.  1906-9 227 

f  2207f.    New,  B.  8.  1906-9 227 

I  2207g.    New,  B.  8.  1906-9 228 

§  2207h.    New,  B.  8.  1906-9 229 

S2207i.    New,  B.  8.  1906-9 229 

I  2207J.    New,  B.  8.  1906-9 229 

§  2207k.    New,  B.  8.  1906-9 230 

I  2210.     New,  B.  8.  1906-9 230 

§  2210a.    New,  B.  8.  1906-9 230 

S  2210b.    New,  B.  8.  1906-9 231 

S  2210c.    New,  B.  8.  1906-9 231 

ft  2210d.    New,  B.  8.  1906-9 231 

§  2210e.    New,  B.  8,  1906-9 232 

S  2210f .    New,  B.  8.  1906-9 232 

S  2210g.    New,  B.  8.  1906-9 232 

I  2236.    Amended,  G.  8.  1913 304 

Repealed,  B.  8.  1915 2536 

I  2237.     Amended,  C.  8.  1913 304 

Amended,  B.  8.  1915 2536 

§  2238.     Amended,  B.  8.  1915 2536 

§  2239.     Amended,  B.  8.  1915 2536 

§  2240.     Amended,  B.  8.  1915 2536 

§  2241.     Repealed,  B.  8.  1915 2537 

§  2242.     Repealed,  B.  8.  1915 2537 

f  2243.  •    Amended,  B.  8.  1915 2537 

8  2254.     Amended,  B.  8.  1915 2538 

8  2255.     Amended,  B.  8.  1915 2538 

8  2256.     Repealed,  B.  8.  1915 2538 

8  2267.     Amended,  B.  8.  1915 2539 

8  2268.     Amended,  B.  8.  1915 2539 

8  2269.    Repealed,  B.  8.  1915 2539 

8  2280.     Amended,  B.  8.  1915 2540 

8  2281.     Repealed,  B.  8.  1915 2540 


PAGE 

8  2283. 

New,  B.  8.  1906-9 

. . .  232 

Amended,  C.  8.  1913.... 

. . .  304 

B.  8.  1917 

...  3527 

8  2284. 

New,  B.  8.  1906-9 

. . .  233 

8  2285. 

New,  B.  8.  1906-9 

. . .  233 

Amended,  C.  8.  1913.... 

. . .  305 

B.  8.  1917 

...  3527 

8  2286. 

New,  B.  8.  1906-9 

. . .  234 

Amended,  G.  8.  1913.... 

. . .  306 

B.  8.  1917 

...  3528 

8  2287. 

New,  B.  8.  1906-9 

. . .  234 

Amended,  G.  8.  1913 

. . .  236 

8  2288. 

New,  B.  8.  1906-9 

. . .  234 

8  2289. 

New,  B.  8.  1906-9 

. . .  234 

Amended,  G.  8.  1913.... 

. . .  307 

B.  8.  1917 

...  3528 

8  2290. 

New,  B.  8.  1906-9 

. . .  235 

8  2293. 

Amended,  B.  8.  1906-9. . 

. . ,  235 

G.  8.  1913 

. . .  308 

8  2295. 

Amended,  G.  8.  1913 

...  308 

8  2295a. 

New,  B.  8.  1906-9 

. . .  236 

Amended,  B.  8.  1906-9. . 

. . .  236 

8  2300. 

Amended,  B.  8.  1906-9. . 

. . .  236 

G.  8.  1913 

. . .  309 

8  2302. 

Amended,  B.  8.  1906-9. . 

. . .  236 

B.  8.  1917 

...  3529 

8  2303. 

Repealed,  G.  8.  1913 

. . .  309 

8  2319. 

New,  B.  8.  1906-9 

. . .  237 

Amended,  B.  8.  1911. ... 

. . .  119 

B.  8.  1915 

...  2541 

B.  8.  1917 

...  3529 

8  2319a. 

New,  B.  8.  1906-9 

. . .  238 

Amended,  B.  8.  1911. ... 

. . .  121 

B.  8.  1917 

...  3531 

8  2319b. 

New,  B.  8.  1906-9 

. . .  239 

Amended,  B.  8.  1911 

. . .  122 

B.  8.  1917 

...  3532 

8  2319c. 

New,  B.  8.  1906-9 

. . .  239 

- 

Amended,  B.  8.  1911 

...  122 

B.  8.  1915 

...  2543 

B.  8.  1917 

...  3532 

8  2319d. 

New,  B.  8.  1906-9 

. . .  240 

Amended,  B.  8,  1911 

. . .  123 

B.  8.  1917 

...  3532 

8  2319e. 

New,  B.  8.  19069 

...  240 

Amended,  B.  8.  1911 .... 

. . .  123 

8  2319f. 

New,  B.  8.  1906-9 

. . .  241 

Amended,  B.  8.  1911.... 

. . .   124 

8  2319g. 

New,  B.  8.  1906-9 

. . .  241 

8  2319h. 

New,  B.  8.  1906-9 

. . .  241 

Amended,  B.  8.  1911.... 

. . .  124 

8  23191. 

New,  B.  8.  1906-9 

. . .  241 

Amended,  B.  8.  1917. ... 

...  3533 

8  2319J. 

New,  B.  8.  1906-9 

. . .  242 

Amended,  B.  8.  1911 

...   124 

B.  8.  1917 

...  3533 

8  2319k. 

New,  B.  8.  1917 

...  3534 
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1 23191. 
I  2322. 


f  2322a. 
i  2322b. 
S  2322e. 

S  2322d. 

I  2322e. 

S  2322f . 
i  2322g. 
{ 2322h. 
S  2322i. 
I  2322i. 
{  2349. 

§2351. 
12466. 
I  2466a. 
12501. 
$  2520. 
§  2521. 
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C.  8.  1913 

1  3898. 

Amended,  B.  8.  1906-9 

C.  8.  1913 

B.  8.  1917 

§  3902. 

Amended,  B.  8.  1906-9 

§  3921. 

Amended,  B.  8.  1906-9.  .^  . . 

§  3923. 

Amended,  B.  8.  1906-9 

§  3924. 

Amended,  C.  8.  1913 

§  3927. 

Amended,  C.  8.  1913 

§  3939. 

Amended,  B.  8.  1906-9 

[§3959. 

Editorial,  B.  8.  1906-9 

§  3975a. 

New,  B.  8.  1906-9 

H  3975b. 

New,  B.  8.  1906-9 

PAiSB 

341 

487 

186 
3615 
2588 

342 
3615 

491 

187 
2589 

344 
3617 
3617 
3617 
3617 

344 
3618 
8618 

345 
3618 
3618 
3618 
3618 
3618 
3618 
3618 
3618 
3619 

345 
3619 
3619 
3619 
3619 
3619 
3619 
3619 
3620 
3620 
2590 
2590 

346 
3620 

347 

496 

348 

500 
3622 

349 

349 

349 

504 

505 

350 
351] 

352 

352 
xvlll 


TABM 

3976.  Amended,  B.  8.  1906-9 352 

3977.  Repealed,  B.  8.  1906-9 352 

3981.     Amended,  B.  8.  1906-9 353 

3985.    Amended,  B.  8.  1906-9 353 

4000.  New,  B.  8.  1906-9 353 

4001.  New,  B.  8.  1906-9 354 

4002.  New,  B.  8.  1906-9 354 

4003.  New,  B.  8.  1906-9 354 

4004.  New,  B.  8.  1906-9 355 

4005.  New,  B.  8.  1906-9 355 

4005a.    New,  B.  8.  1906-9 355 

4005b.    New,  B.  8.  1906-9 356 

4005c.    New,  B.  8.  1906-9 357 

Amended,  B.  8.  1911 189 

§  4006.     New,  B.  8.  1906-9 358 

Amended,  B.  8.  1911 191 

1 4006a.    New,  B.  8.  1906-9 361 

4007.     New,  B.  8.  1906-9 362 

4013.     New,  B.  8.  1906-9 363 

Amended,  B.  8.  1915 2591 

I  4014.     New,  B.  8.  1906-9 364 

Amended,  B.  8.  1911 195 

4015.  Amended,  B.  8.  1906-9 364 

4016.  New,  B.  8.  1906-9 365 

4017.  New,  B.  8.  1906-9 365 

Amended,  C.  8.  1913 521 

4018.  New,  B.  8.  1906-9 365 

§  4019.     New,  B.  8.  1906-9 366 

S  4020.    New,  B.  8.  1906-9 366 

Amended,  B.  8.  1915 2594 

I  4021.     New,  B.  8.  1906-9 366 

Amended,  C.  8.  1913 523 

4021a.    New,  B.  8.  1911 196 

4022.  New,  B.  8.  1906-9 367 

4023.  New,  B.  8.  1906-9 368 

Amended,  B.  8.  1915 2594 

4024.  New,  B.  8.  1906-9 368 

4025.  New,  B.  S.  1906-9 369 

Amended,  B.  8.  1915 2594 

§  4026.     New,  B.  8.  1906-9 369 

Repealed,  B.  8.  1915 2595 

§  4027.     New,  B.  8.  1906-9 370 

4028.  New,  B.  8.  1906-9 371 

4029.  New,  B.  8.  1906-9 371 

4030.  New,  B.  8.  1906-9 371 

4031.  New,  B.  8.  1906-9 372 

4032.  New,  B.  8.  1906-9 372 

4033.  New,  B.  8.  1906-9 372 

4034.  New,  B.  8.  1906-9 373 

4035.  New,  B.  8.  1906-9 373 

4036.  New,  B.  8.  1906-9 373 

4037.  New,  B.  8.  1906-9 374 

4038.  New,  B.  8.  1906-9 374 

4039.  New,  B.  8.  1906-9 375 

4040.  New,  B.  8.  1906-9 375 


TABUB    OP    CODE    SBOTIONS. 


14041. 

{4041  [a], 

1 4041b. 

J  4042. 

14043. 

1 4043a. 

14044. 

{4045. 

{4045^. 

{4046. 

«4047. 

|4047[a]. 

{4048. 

14049. 

{4049a. 

{4050. 

{4051. 

5  4052. 

{ 4052a. 

{  4052b. 

{4052e. 

{4053. 

{4054. 

{4055. 

{4056. 

f  4056a. 

{4056b. 

{4057. 

{4058. 

{4065. 

{4066. 

{4067. 

{4068. 

14069. 

{4070. 

$4071. 

14072. 

{ 4073. 

{ 4074. 

« 4075. 


•4076. 


{4077. 
54078. 
14079. 
! 4081. 
14085. 


PAQI 

New,  B.  S.  1906-9 376 

Amended,  B.  S.  1911 198 

Amendment    of    March    25, 

1909,  B.  S.  1906-9 384 

New,  B.  8.  1915 2595 

New,  B.  8.  19069 390 

New,  B.  8.  19069 391 

New,  B.  8.  1911 205 

N€w,  B.  8.  1906-9 391 

New,  B.  8.  1906-9 392 

Misnumbered  for  {  4085%. 

C.  8.  1913 549 

New,  B.  8.  1906-9 392 

New,  B.  8.  1906-9 392 

Repealed,  B.  8.  1906-9 392 

New,  B.  8.  1906-9 393 

New,  B.  8.  1906-9 393 

Amended,  B.  8.  1911 205 

New,  B.  8.  1906-9 394 

New,  B.  8.  1906-9 394 

New,  B.  8.  1906-9 394 

New,  B.  8.  1906-9 395 

New,  B.  8.  1906-9 395 

New,  B.  8.  1906-9 395 

NTew,  B.  8.  1917 3625 

New,  B.  8.  1906-9 396 

New,  B.  8.  1906-9 396 

New,  B.  8.  1906-9 396 

New,  B.  8.  1906-9 397 

Repealed,  B.  8.  1911 205 

New,  B.  8.  1906-9 397 

New,  B.  8.  1911 205 

New,  B.  8.  1906-9 397 

New,  B.  8.  1911 206 

New,  B.  8.  1906-9 398 

New,  B.  8.  19069 399 

New,  B.  8.  1906-9 399 

New,  B.  8.  1906-9 399 

New,  B.  8.  1906-9 400 

New,  B.  8.  1906-9 400 

New,  B.  8.  1906-9 400 

New,  B.  8.  1906-9 401 

New,  B.  8.  1906-9 402 

New,  B.  8.  1906-9 402 

New,  B.  8.  1906-9 402 

Amended,  C.  8.  1913 561 

B.  8.  1915 2596 

New,  B.  8.  1906-9 403 

Amended,  B.  8.  1911 209 

C.  S.  1913 562 

B.  8.  1915 2597 

New,  B.  8.  1906-9 404 

New,  B.  8.  1906-9 405 

New,  B.  8.  1906-9 405 

New,  B.  8.  1906-9 406 

New,  B.  8.  1906-9 406 


§  4085%. 

$  4086. 
§  4087. 
fi  4088. 
fi  4088a. 
§  4090. 
«  4091. 
§4092. 
§  4093. 


i 
I 


§ 

s 
§ 
§ 


I 
I 
f 

§ 
I 
I 

§ 

§ 

§ 

§ 
§ 
§ 
I 
§ 

§ 
§ 


4094. 
4095. 
4096. 
4097. 

4098. 

4099. 

4099a. 

4100. 

4101. 

4101a. 
4102. 

4103. 
4104. 
4105. 
4106. 
4107. 
4108. 
4109. 
4110. 
4111. 
4112. 

4113. 
4114. 
4115. 

4116. 
4117. 
4118. 
4119. 
4120. 
4121. 
4122. 
4125. 
4126. 
4127. 
4130. 
4131. 
4132. 

4133. 
4134. 


PACT 

Misnumbered  fi  4045%,  C.  8. 

1913  655 

New,  B.  8.  1906-9 407 

New,  B.  8.  1906-9 407 

New,  B.  8.  1906-9 497 

New,  B.  8.  1911 211 

New,  B.  8.  1906-9 411 

New,  B.  8.  1906-9 412 

New,  B.  8.  1906-9 412 

New,  B.  8.  1906-9 412 

Amended,  B.  8.  1911 212 

New,  B.  8.  1906-9 413 

New,  B.  8.  1906-9 413 

New,  B.  8.  1906-9 413 

New,  B.  8.  1906-9 413 

Amended,  B.  8.  1911 212 

New,  B.  8.  1906-9 414 

New,  B.  8.  1906-9 414 

New,  B.  8.  1906-9 414 

New,  B.  8.  1906-9 415 

New,  B.  8.  1906-9 415 

Amended,  B.  8.  1911 213 

New,  B.  8.  1911 213 

New,  B.  8.  1906-9 416 

Amended,  B.  8.  1911 214 

New,  B.  8.  1906-9 416 

New,  B.  8.  1906-9 416 

New,  B.  8.  1906-9 417 

New,  B.  8.  1906-9 417 

New,  B.  8.  1906-9 417 

New,  B.  8.  1906-9 418 

New,  B.  8.  1906-9 418 

New,  B.  8.  1906-9 418 

New,  B.  8.  1906-9 419 

New,  B.  8.  1906-9 419 

Amended,  B.  8.  1915 2599 

New,  B.  8.  1906-9 420 

New,  B.  8.  1906-9 420 

New,  B.  8.  1906-9 420 

Amended,  B.  8.  1917 3626 

New,  B.  8,  1906-9 421 

New,  B.  8.  1906-9 421 

New,  B.  8.  1906-9 421 

New,  B.  8.  1906-9 422 

New,  B.  8.  1906-9 422 

New,  B.  8.  1906-9 422 

New,  B.  8.  1906-9 423 

New,  B.  8.  1906-9 423 

New,  B.  8.  1906-9 423 

New,  B.  8.  1906-9 424 

New,  B.  8.  1906-9 424 

New,  B.  8.  1906-9 425 

New,  B.  8.  1906-9 425 

Amended,  B.  8.  1915 2600 

New,  B.  8.  1906-9 427 

New,  B.  8.  1906-9 428 


zlz 


POLITICAX«  CODS. 


il  4135. 
i  4135a. 
I  4135b. 
«  4136. 
I  4137. 
$  4138. 
§  4139. 
S  4140. 
§  4141. 
S  4142. 
I  4142a. 

$  4142b. 
$  4142c. 
§  4143. 
§4144. 

§4145. 

I  4146. 

S  4146a. 
§  4147. 
§  4147a. 
S  4148. 
§  4149. 
§  4149a. 
4149b. 


§  4149c. 
§  4149d. 

f  4149e. 
I  4149f . 
I  4150. 
I  4151. 
S  4152. 
I  4153. 
§  4154. 
S  4155. 
i  4156. 
§  4156a. 
I  4156b. 
I  4156b  [2]. 

I  4157. 
I  4158. 
I  4159. 
fi  4160. 
S  4161. 
I  4162. 
H  4163. 
S  4164. 
I  4165. 
S  4166. 
)l  4167. 
f  4168. 
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New,  B.  S.  1906-9 428 

New,  B.  S.  1906-9 428 

New,  B.  S.  1911 214 

New,  B.  S.  1906-9 429 

New,  B.  S.  1906-9 429 

New,  B.  8.  1906-9 429 

New,  B.  S.  1906-9 430 

New,  B.  S.  1906-9 430 

New,  B.  S.  1906-9 430 

New,  B.  8.  1906-9 431 

New,  B.  S.  1906-9 431 

Amended,  B.  S.  1915 2603 

New,  B.  8.  1906-9 431 

New,  B.  8.  1906-9 432 

New,  B.  8.  1906-9 433 

New,  B.  8.  1906-9 433 

Amended,  B.  8.  1911 214 

New,  B.  8.  1906-9 433 

Amended,  B.  8.  1915 2603 

New,  B.  8.  1906-9 434 

Amended,  B.  8.  1917 3626 

New,  B.  8.  1917 3627 

New,  B.  8.  1906-9 434 

New,  B.  8.  1917 3627 

New,  B.  8.  1906-9 435 

New,  B.  8.  1906-9 435 

New,  B.  8.  1906-9 435 

New,  B.  8.  1906-9 436 

Amended,  B.  8.  1917 3627 

New,  B.  8.  1906-9 436 

New,  B.  8.  1906-9 437 

Amended,  B.  8.  1911 215 

New,  B.  8.  1915 2604 

New,  B.  8.  1915 2609 

New,  B.  8.  1906-9 438 

New,  B.  8.  1906-9 438 

New,  B.  8.  1906-9 439 

New,  B.  8.  1906-9 439  . 

New,  B.  8.  1906-9 440 

New,  B.  8.  1906-9 440 

New,  B.  8.  1906-9 440 

New,  B.  8.  1906-9 441 

New,  B.  8.  1911 215 

New,  Act  of  April  27,  1911. 

B.  8.  1911 216 

New,  B.  8.  1906-9 441 

New,  B.  8.  1906-9 442 

New,  B.  8.  1906-9 442 

New,  B.  8.  1906-9 442 

New,  B.  8.  1906-9 443 

New,  B.  8.  1906-9 443 

New,  B.  8.  1906-9 444 

New,  B.  8.  1906-9 444 

New,  B.  8.  1906-9 444 

New,  B.  8.  1906-9 445 

New,  B.  8.  1906-9 445 

New,  B.  8.  1906-9 445 


PAGB 

f  4169.     New,  B.  8.  1906-9 445 

§  4170.     New,  B.  8.  1906-9 446 

fi  4171.     New,  B.  8.  1906-9 446 

I  4172.     New,  B.  8.  1906-9 446 

I  4173.     New,  B.  8.  1906-9 447 

I  4174.     New,  B.  8.  1906-9 447 

i  4175.     New,  B.  8.  1906-9 448 

§  4176.     New,  B.  8.  1906-9 448 

§  4178.     New,  B.  8.  1906-9. ., 448 

I  4179.     New,  B.  8.  1906-9. .' 449 

§  4180.     New,  B.  8.  1906-9 450 

{  4181.     New,  B.  8.  1906-9 450 

§  4182.     New,  B.  8.  1906-9 450 

§  4183.     New,  B.  8.  1906-9 451 

§  4185.     New,  B.  8.  1906-9 451 

§  4186.     New,  B.  8.  1906-9 451 

§  4187.     New,  B.  8.  1906-9 452 

Amended,  C.  8.  1913 608 

§  4188.     New,  B.  8.  1906-9 452 

14189.    New,  B.  8.  1911 216 

§  4190.     New,  B.  8.  1906-9 453 

I  4190a.    New,  B.  8.  1915 2610 

§4191.     New,  B.  8.  1906-9 453 

$  4192.     New,  B.  8.  1906-9 454 

S  4193.    .  New,  B.  8.  1906-9 454 

I  4194.     New,  B.  8.  1906-9 454 

«  4195.     New,  B.  8.  1906-9 455 

I  4196.     New,  B.  8.  1906-9 455 

I  4197.     New,  B.  8.  1906-9 455 

§  4198.     New,  B.  8.  1906-9 456 

§  4199.     New,  B.  8.  1906-9 456 

«  4200.     New,  B.  8.  1906-9 456 

§  4201.     New,  B.  8.  1906-9 457 

§  4202.     New,  B.  8.  1906-9 457 

S  4203.     New,  B.  8.  1906-9 457 

14204.     New,  B.  8.  1906-9 458 

I  4208.     New,  B.  8.  1906-9 458 

§  4209.     New,  B.  8.  1906-9 459 

§  4210.     New,  B.  8.  1906-9 459 

f  4214.     New,  B.  8.  1906-9 459 

§  4215.     New,  B.  8.  1906-9 460 

§  4216.    New,  B.  8.  1906-9 460 

§  4217.    New,  B.  8.  1906-9 460 

§  4218.     New,  B.  8.  1906-9 461 

§  4219.     New,  B.  8.  1906-9 461 

I  4220.     New,  B.  8.  1906-9 462 

$  4221.     New,  B.  8.  1906-9 462 

I  4221a.    New,  B.  8.  1906-9 462 

Eepealed,  B.  8.  1915 2611 

§  4222.     New,  B.  8.  1906-9 463 

§  4223.     New,  B.  8.  1906-9 463 

§  4224.     New,  B.  a.  1906-9 463 

I  4225.     New,  B.  8.  1906-9 464 

S  4226.     New,  B.  8.  1906-9 465 

§  4230.     New,  B.  8.  1906-9 467 

Amended,  B.  8.  1911 217 

C.  8.  1913 622 


TABIiB    OF    CODK    SBCTIOlfS. 


1 4231. 

1 4232. 


§  4232a. 
i  4233. 


14234. 


14235. 


i4236. 


14237. 


I  4237  [a] 
{4238. 


{4239. 


I  4239 [a]. 
{  4240. 


{  4241. 


PAOK 

New,  B.  S.  1906-9 467 

Amended,  B.  8.  1911 237 

New,  B.  S.  1906-9 477 

Amtoded,  B.  S.  1911 237 

B.  8.  1915 2612 

B.  8.  1917 3629 

New,  B.  8.  1915 2620 

New,  B.  S.  1906-9 485 

Amended,  B.  8.  1911 254 

C.  8.  1913 638 

B.  8.  1915 2621 

B.  8.  1917 3635 

New,  B.  8.  1906-9 492 

Amended,  B.  8.  1911 268 

C.  8.  1913 643 

B.  8.  1915 2628 

B.  8.  1917 3641 

New,  B.  8.  1906-9 498 

Amended,  B.  8.  1911 278 

C.  8.  1913 648 

B.  8.  1915 2632 

New,  B.  8.  1906-9 ,501 

Amended,  B.  8.  1911 289 

C.  8.  1913.. 654 

B.  8.  1915.. 2640 

B.  8.  1917 3645 

New,  B.  8.  1906-9 506 

Amended,  B.  8.  1911 296 

B.  8.  1915 2647 

B.  8.  1917 3649 

Amendment  of  April  29, 

1911,  B.  8. 19ir 300 

New,  B.  8.  1906-9 509 

Amended,  B.  8.  1911 303 

C.  8.  1913 664 

B.  8.  1915 2651 

B.  8.  1917 3653 

New,  B.  8.  1906-9 513 

Amended,  B.  8.  1911 309 

B.  8.  1915 2655 

B.  8.  1917 3657 

Amendment  of  April  28, 

1911,  B.  8.  1911 312 

New,  B.  8.  1906-9 516 

Amended,  B.  8.  1911 316 

C.  8.  1913 672 

B.  8.  1915 2660 

B.  8.  1917 3660 

New,  B.  8.  1906-9 520 

Amended,  B.  8.  1911 322 

C.  S.  1913 676 

B.  S.  1915 2666 

B.  S.  1917 3666 
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{  4242.     New,  B.  8.  1906-9 523 

Amended,  B.  8.  1911 327 

C.  8.  1913 679 

B.  8.  1915 2670 

B.  8.  1917 3669 

§  4243.     New,  B.  8.  1906-9 525 

Amended,  B.  8.  1911 333 

C.  8.  1913 683 

B.  8.  1915 2674 

B.  8.  1917 3673 

{  4243a.    New,  B.  8.  1906-9 528 

Repealed,  B.  8.  1911 339 

§  4244.     New,  B.  8.  1906-9 528 

Amended,  B.  8.  1911 340 

C,  8.  1913 687 

B.  8.  1915 2679 

B.  8.  1917 3677 

I  4245.     New,  B.  8.  1906-9 531 

Amended,  B.  8.  1911 348 

C.  8.  1913 69X 

B.  8.  1915 2684 

B.  8.  1917 3681 

{  4245a.    New,  B.  8.  1915 2689 

{  4246.     New,  B.  8.  1906-9 534 

Amended,  B.  8.  1911 356 

C.  8.  1913 695 

B.  8.  1915 2689 

B.  8.  1917 3685 

{  4247.     New,  B.  8.  1906-9 536 

Amended,  B.  8.  1911 361 

C.  8.  1913 697 

B.  8.  1915 2693 

B.  8.  1917 3688 

§  4248.     New,  B.  8.  1906-9 538 

Amended,  B.  8.  1911 366 

C.  8.  1913 700 

B.  8.  1915 2697 

B.  8.  1917 3691 

{4249.     New,  B.  8.  1906-9 542 

Amended,  B.  8.  1911 370 

B.  8.  1915 2699 

B.  8.  1917 3693 

Amendment  of  April  19, 

1911,  B.  8.  1911 372 

New,  B.  8.  1906-9 545 

Amended,  B.  8.  1911 376 

C.  8.  1913 706 

B.  8.  1915 2704 

B.  8.  1917 3696 

{  4250a.    New,  B.  8.  1906-9 547 

Repealed,  B.  8.  1911 381 

{  4251.     New,  B.  8.  1906-9 548 

Amended,  B.  8.  1911 381 

C.  8.  1913 709 

B.  8.  1915 2708 

B.  8.  1917 3699 


{  4249[a]. 
§  4250. 
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fi  4252a. 
§  4253. 


ft  4254. 
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1 4252.    New,  B.  S.  1906-9 552 

Amended,  B.  S.  1911 385 

C.  8.  1913 711 

B.  8.  1915 2711 

B.  8.  1917 3702 

New,  B.  8.  1917 3705 

New,  B.  8.  1906-9 554 

Amended,  B.  8.  1911 389 

B.  8.  1915 2714 

New,  B.  8.  1906-9 556 

Amended,  B.  8.  1911 392 

CT.  8.  1913 715 

B.  8.  1915 2718 

B.  8.  1917 3705 

S  4255.    New,  B.  8.  1906-9 557 

Amended,  B.  8.  1911 398 

C.  8.  1913 718 

B.  8.  1915 2722 

B.  8.  1917 3708 

§  4256.    New,  B.  8.  1906-9 560 

Amended,  B.  8.  1911 400 

C.  8.  1913 722 

B.  8.  1915 2727 

B.  8.  1917 3712 

I  4256a.    New,  B.  8.  1917 3715 

§  4257.    New,  B.  8.  1906-9 562 

Amended,  B.  8.  1911 403 

B.  8.  1915 2730 

B.  8.  1917 3715 

Amendment  of  April  29, 

1911,  B.  8.  1911 407 

New,  B.  8.  1906-9 564 

Amended,  B.  8.  1911 412 

B.  8.  1915 2736 

B.  8.  1917 3719 

Amendment  of  April  6, 

1911,  B.  8.  1911 414 

New,  B.  8.  1906-9 566 

Amended,  B.  8.  1911 415 

C.  8.  1913 734 

B.  8.  1915 2739 

B.  8.  1917 3721 

4260.    New,  B.  8.  1906-9 570 

Amended,  B.  8.  1911 421 

B.  8.  1915 2743 

B.  8.  1917 3724 

Amendment  of  April  6, 

1911,  B.  8.  1911 423 

New,  B.  8.  1906-9 571 

Amended,  B.  8.  1911 426 

C.  8.  1913 741 

B.  8.  1915 2747 

B.  8.  1917 3728 

I  4261a.    New,  B.  8.  1917 3729 


I  4257 [a], 
f  4258. 


§  4258 [a]. 
I  4259. 


$  4260[a]. 
I  4261. 


4262. 


4263. 


$  4263 [a]. 

§  4263a« 
§  4264. 


§  4264a. 
§  4265. 


§  4265a. 
§  4266. 


f  4267. 


§4267  [a]. 
I  4268. 


I  4268a. 
I  4269. 

$4269  [a], 

S  4270. 

I  4271. 


I  4271a. 
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New,  B.  8.  1906-9 574 

Amended,  B.  8.  1911 428 

C.  8.  1913 742 

B.  8.  1915 2749 

B.  8.  1917 3729 

New,  B.  8.  1906-9 576 

Amended,  B.  8.  1911 431 

B.  8.  1915 2752 

B.  S.  1917 3732 

Amendment  of  April  27, 

1911,  B.  8.  1911 433 

New,  B.  8.  1915 2754 

New,  B.  8.  1906-9 578 

Amended,  B.  8.  1911 435 

C.  8.  1913 748 

B.  8.  1915 2754 

B.  8.  1917 3733 

New,  B.  8.  1911 438 

New,  B.  8.  1906-9 581 

Amended,  B.  8.  1911 438 

C.  8.  1913 750 

B.  8.  1915 2756 

B.  8.  1917 3734 

New,  B.  8.  1906-9 582 

Amended,  B.  8.  1911 440 

New,  B.  8.  1906-9 584 

Amended,  B.  8.  1911 442 

C.  8.  1913 753 

B.  8.  1915 2759 

B.  8.  1917 3737 

New,  B.  8.  1906-9 585 

Amended,  B.  8.  1911 444 

B.  8.  1915 2762 

B.  8.  1917 3739 

Amendment    of    April    15, 

1911,  B.  8.  1911 445 

New,  B.  8.  1906-9 588 

Amended,  B.  8.  1911 447 

B.  8.  1915 2764 

B.  8.  1917 3740 

New,  B.  8.  1917 3742 

New,  B.  8.  1906-9 592 

Amended,  B.  8.  1911 450 

Amendment    of    April    27, 

1911,  B.  8.  1911 452 

New,  B.  8.  1906-9 595 

Amended,  B.  8.  1911 454 

C.  8.  1913 763 

New,  B.  8.  1906-9 597 

Amended,  B.  8.  1911 458 

B.  8.  1915 2766 

B.  8.  1917 3743 

New,  B.  8.  1906-9 598 

Rep«aed,  B.  8.  1911 461 


zxll 
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I  4272. 


{  4273, 


I  4274. 


I  4275. 


S  4276. 


1 4276a. 

14277. 


4277[a]. 
1 4278. 


{  4279. 


i  4280. 


I  4281. 


{  4281a. 

S  4281a. 
S  4282. 

f  4282  [a]. 


TASK 

New,  B.  S.  1906-9 598 

Amended,  B.  S.  1911 461 

C.  a  1913 467 

B.  S.  1917 3745 

New,  B.  8.  1906-9 600 

Amended,  B.  S.  1911 464 

C.  S.  1913 769 

New,  B.  8.  1906-9 602 

Amended,  B.  8.  1911 468 

C.  8.  1913 770 

New,  B.  8.  1906-9 603 

Amended,  B.  8.  1911 474 

C.  8.  1913 773 

B.  8.  1915 2769 

B.  8.  1917 3747 

New,  B.  8.  1906-9 605 

Amended,  B.  8.  1911 477 

C.  8.  1913 774 

B.  8.  1915 2771 

B.  8.  1917 3748 

New,  B.  8.  1917 3750 

New,  B.  8.  1906-9 606 

Amended,  B.  8.  1911 480 

B.  8.  1915 2773 

B.  8.  1917 3750 

Amendment  of  April  5, 

1911,  B.  8.  1911 481 

New,  B.  8.  1906-9 608 

Amended,  B.  8.  1911 483 

C.  8.  1913 778 

B.  8.  1915 2775 

B.  8.  1917 3752 

New,  B.  8.  1906-9 609 

Amended,  B.  8.  1911 486 

B.  8.  1915 2777 

B.  8.  1917 3754 

New,  B.  8.  1906-9 610 

Amended,  B.  8.  1911 488 

B.  8.  1915 2780 

B.  8.  1917 3756 

New,  B.  8.  1906-9 611 

Amended,  B.  8.  1911 489 

C.  8.  1913 781 

B.  8.  1915 2782 

B.  8.  1917 3758 

New,  B.  8.  1906-9 612 

Bepealed,  B.  8.  1911 491 

New,  B.  8.  1917 3759 

New,  B.  8.  1906-9 612 

Amended,  B.  8.  1911 492 

B.  8.  1915 2784 

Amendment  of  April  26, 

1911,  B.  8.  1911 493 


%  4283. 


i  4284. 


S  4285. 


I  4286. 


I  4287. 
$4288. 

i  4289. 
§4290. 

f  4290[a]. 

14291. 
I  4292. 

i  4293. 

M294. 

i  4295. 


I  4296. 
ft  4297. 
9  4300. 
ft  4300a. 


§  4300b. 
I  4300c. 
§  4300d. 
$  3400e. 


f  4300f . 
I  4300g. 
$  4300h. 
i  43001. 

m 
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New,  B.  8.  1906-9 614 

Amended,  B.  8.  1911 494 

C.  8.  1913 785 

B.  8.  1915 2786 

B.  8.  1917 3759 

New,  B.  8.  1906-9 615 

Amended,  B.  8.  1911 495 

C.  8.  1913 786 

B.  8.  1915 2787 

New,  B.  8.  1906-9 617 

Amended,  B.  8.  1911 496 

C.  8.  1913 787 

B.  8.  1915 2789 

B.  8.  1917 3760 

New,  B.  8.  1906-9 618 

Amended,  B.  8.  1911 498 

B.  8.  1915 2791 

B.  8.  1917 3762 

New,  B.  8.  1911 499 

Amended,  G.  8.  1913 789 

New,  B.  8.  1906-9 619 

Amended,  B.  8.  1915 2793 

B.  8.  1917 3763 

New,  B.  8.  1906-9 620 

Amended,  B.  8.  1917 3764 

New,  B.  8.  1906-9 620 

Amended,  B.  8.  1911 500 

B.  8.  1917 3764 

Amendment    of    April    19, 

1911,  B.  8.  1911 501 

New,  B.  8.  1906-9 622 

New,  B.  8.  1906-9 622 

Amended,  B.  8.  1917 3766 

New,  B.  8.  1906-9 623 

Amended,  B.  8.  1917 3766 

New,  B.  8.  1906-9 623 

Amended,  B.  8.  1917 3767 

New,  B.  8.  1906-9 624 

Amended,  B.  8.  1915 2794 

B.  8.  1917 3767 

New,  B.  8.  1906-9 624 

New,  B,  a  1906-9 624 

New,  B.  a  1906-9 625 

New,  B.  a  1906-9 625 

Amended,  B.  8.  1911 503 

B.  8.  1917 3768 

New,  B.  8.  1906-9 627 

New,  B.  8.  1906-9 628 

New,  B.  8.  1906-9 628 

New,  B.  a  1906-9 680 

Amended,  C.  8.  1913 800 

B.  a  1917 3769 

New,  B.  8.  1906-9 631 

New,  B.  8.  1906-9 631 

New,  B.  a  1906-9 632 

New,  B.  a  1906-9 632 


POLITICAL  CODB. 


4300J. 

4300k. 
§  4301. 
I  4302. 
fi  4305. 


§  4307. 
$  4308. 
§  4309. 
I  4312. 
(  4313. 
I  4314. 
f  4315. 


New,  B.  S.  1906-9 632 

New,  B.  S.  1906-9 632 

New,  B.  S.  1906-9 633 

New,  B.  8.  1906-9 633 

New,  B.  8.  1906-9 633 

Amended,  B.  8.  1911 505 

New,  B.  8.  1906-9 634 

New,  B.  8.  1906-9 635 

New,  B.  8.  1906-9 635 

New,  B.  8.  1906-9 636 

New,  B.  8.  1906-9 637 

New,  B.  8.  1906-9 637 

New,  B.  8.  1906-9 637 
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I  4316.  New,  B.  8.  1906-9 637 

Amended,  B.  8.  1911 506 

§  4317.  New,  B.  8.  1906-9 638 

§  4318.  New,  B.  8.  1906-9 638 

§  4319.  New,  B.  8.  1906-9 638 

I  4320.  New,  B.  8.  1906-9 639 

§  4321.  New,  B.  8.  1906-9 639 

§  4322.  New,  B.  8.  1906-9 639 

$  4323.  New,  B.  8.  1906-9 640 

§  4324.  New,  B.  8.  1906-9 640 

{  4325.  New,  B.  8.  1906-9 640 

$  4452.  Amended,  B.  8.  1906-9 642 
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PAGE 

S  7.           Amended,  B.  S.  1906-9 643 

B.  S.  1911 509 

§  69.           Amended,  B.  S.  1906-9 650 

S69a.         New,  B.  S.  1906-9 651 

S  70.           Amended,  B.  S.  1906-9 651 

S  128.           Amended,  B.  S.  1911 515 

1 131.           Amended,  B.  8.  1906-9 653 

B.  8.  1915 2827 

§  137.           Amended,  B.  8.  1906-9 654 

B.  8.  1917 3788 

i  164.     Amended,  B.  8.  1917 3791 

i  171.     Amended,  B.  8.  1915 2833 

1 17lA.    New,  C.  8.  1913 860 

1 172.     Amended,  B.  8.  1917 3793 

f  172a.    New,  B.  8.  1917 3794 

f  196a.    New,  G.  8.  1913 864 

§  197.           Amended,  G.  8.  1913 864 

§  224.           Amended,  B.  8.  1906-9 659 

B.  8.  1911 524 

C.  8.  1913 ' 866 

B.  8.  1917 3795 

S  226.           Amended,  B.  8.  1906-9 660 

§  242.           Amended,  B.  8.  1917 3797 

S  290.           Amended,  B.  8.  1906-9 668 

B.  8.  1915 2853 

§290a.         New,  B.  8.  1906-9 669 

Amended,  G.  8.  1913 881 

B.  8.  1915 2854 

B.  8.  1917 3798 

§  292.           Amended,  B.  8.  1911 527 

S  296.           Amended,  B.  8.  1915 2856 

8  297a.         New,  B.  8.  1906-9 670 

i  300a.         Amended,  B.  8.  1906-9 671 

I  302.           Amended,  B.  8.  1906-9 671 

I  302a.         New,  B.  8.  1915 2856 

I  309.           Amended,  B.  8.  1917 3800 

I  312.           Amended,  B.  S.  19069 672 

{  313.           Amended,  B.  8.  1911 529 

I  317.           Amended,  B.  8.  1906-9 673 

$  320a.         New,  B.  8.  1915 2857 

f  321a.         Amended,  B.  8.  1917 3802 

$  321b.         Amended,  G.  8.  1913 892 

8  322.           Amended,  B.  8.  1917 3802 

§  323.           Amended,  B.  8.  1906-9 674 

I  324.           Amended,  B.  8.  1906-9 674 

f  329.           Amended,  B.  8.  1906-9 675 

I  345.           Amended,  G.  8.  1913 902 

I  359.           Amended,  B.  8.  1906-9 677 

{  361.           Amended,  B.  8.  1915 2857 

B.  8.  1917 3807 

I  362.           Amended,  B.  8.  1915 2858 
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§  365.  New,  B.  8.  1906-9 680 

I  377.  Amended,  B.  8.  1917 3808 

f  378.  Amended,  B.  8.  1917 3809 

§  384.  Amended,  B.  8.  1906-9 682 

f  400.  Amended,  B.  8.  1917 3810 

^  401.  Amended,  B.  8.  1906-9 683 

8  405.  Amended,  B.  8.  1906-9 684 

Repealed,  B.  8.  1917 311 

8  406.  Repealed,  B.  8.  1917 311 

8  408.  Amended,  B.  8.  1906-9 684 

Repealed,  B.  8.  1917 311 

8  409.  Repealed,  B.  8.  1917 3811 

I  410.  Amended,  B.  8.  1911 538 

Repealed,  B.  8.  1917 3811 

§  419.  Repealed,  B.  8.  1906-9 691 

8  420.  Repealed,  B.  8.  1906-9 692 

8  421.  Amended,  B.  8.  1906-9 692 

B.  8.  1915 2867 

B.  8.  1917 3812 

8  422.  New,  C.  8.  1913 921 

8  429.  Amended,  G.  8.  1913 922 

8  432.  Repealed,  G.  8.  1913 922 

^  438.  Omitted,  B.  8.  1906-9 694 

8  444.  Repealed,  B.  8.  1906-9 694 

8  447.  Repealed,  B.  8.  1906-9 694 

8  448.  Repealed,  B.  8.  1906-9 694 

8  449.  Repealed,  B.  8.  1906-9 695 

8  450.  Amended,  B.  8.  1911 539 

8  451.  Repealed,  B.  8.  1906-9 695 

8  452a.         Amended,  G.  8.  1913 925 

8  453e.         Amended,  B.  8.  1917 3814 

8  453b.         New,  G.  8.  1913 925 

8  453t.         New,  G.  8.  1913 925 

Amended,  B.  8.  1915 2869 

8  453u.         New,  G.  8.  1913 926 

8  453v.         New,  G.  8.  1913 927 

8  453w.        New,  G.  8.  1913 927 

8  453x.         New,  G.  8.  1913 927 

8  453y.        New,  G.  8.  1913 928 

Amended,  B.  8.  1915 2870 

8  453z.         New,  G.  8.  1913 928 

8  453aa.   New,  G.  8.  1913 929 

Amended,  B.  8.  1915 2871 

8  453bb.   New,  G.  8.  1915 929 

Amended,  B.  8.  1915 2871 

8  453CC.   New,  G.  8.  1913 929 

Amended,  B.  8.  1915 2872 

8  453dd.   New,  G.  8.  1913 929 

Amended,  B.  8.  1915 2873 

8  453ee.   New,  G.  8.  1913 930 

Amended,  B.  8.  1915 2874 
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§  453ff.        New,  C.  S.  1913 930 

Amended,  B.  S.  1915 2875 

§  453gg.       New,  C.  S.  1913 931 

Amended,  B.  S.  1915 2877 

§  453hh.       New,  C.  S.  1913 931 

Repealed,  B.  8.  1915 2878 

§  465.           Amended,  B.  S.  1906-9 701 

§  485.          Amended,  B.  8.  1915 2886 

§  485a.         New,  B.  8.  1915 2886 

§  499.          Amended,  B.  8.  1906-9 705 

B.  8.  1911 543 

§  499 [a].     Amendment    of    April    24, 

1911,  B.  8.  1911 544 

i  580.          Repealed,  B.  8.  1906-9 711 

$  593,          Amended,  B.  8.  1906-9 711 

B.  8.  1911 546 

§  593[a].     Amended,  B.  8.  1911 547 

§  594.           Amended,  B.  8.  1906-9 712 

Repealed,  B.  8.  1911 547 

§  594.           New,  B.  8.  1917 3817 

§  598.          Amended,  B.  8.  1911 547 

C.  8.  1913 953 

$  599.     Amended,  B.  8.  1911 548 

B.  8.  1915 2892 

I  602a.         New,  B.  8.  1906-9 712 

§  603.           Amended,  B.  8.  1911 548 

§  604.          Amended,  B.  8.  1911 549 

§  604a.         New,  C.  8.  1913 955 

Amended,  B.  8.  1917 3818 

§  605.          New,  B.  8.  1906-9 713 

§  607e.    Amended,  B.  8.  1906-9 714 

B.  8.  1911 549 

C.  8.  1913 957 

$  607f.    Amended,  B.  8.  1906-9 714 

C.  8.  1913 957 

I  629.     Amended,  B.  8.  1911 550 

§633.     New,  B.  8.  1906-9 716 

Amended,  C.  8.  1913 960 

§  634.     New,  B.  8.  1906-9 717 

C.  8.  1913 961 

B.  8.  1915 2894 

§635.     New,  B.  8.  1908-9 719 

§636.    '  New,  B.  8.  1906-9 719 

§  637.     New,  B.  8.  1906-9 719 

Amended,  C.  8.  1913 963 

§  638.           New,  B.  8.  1906-9 720 

Amended,  C.  8.  1913 964 

B.  8.  1917 3819 

§  638a.         Repealed,  B.  8.  1906-9 720 

§639.          New,  B.  8.  1906-9 720 

§  640.           New,  B.  8.  1906-9 721 

§641.           New,  B.  8.  1906-9 721 

§  642.           New,  B.  8.  1906-9 722 

§  642a.    New,  B.  8.  1915 2896 

§  643.     New,  B.  8.  1906-9 722 

§  644.     New,  B.  8.  1906-9 723 


§645. 
§646. 

§647. 

§648. 
§  648a. 
§649. 

§650. 

§652. 
§  653ba. 
§653m. 
§  653n. 
§  653o. 
§  653p. 
§  653q. 
§  653r. 
§  6538. 
§  653t. 
§  653u. 
§  653v. 
§  653w. 
§  653z. 
§  653y. 
§  653z. 
§  653za. 
§  653zb. 
§717. 

§715. 
§718. 


§789. 

§827. 

§857. 

§955. 

§995. 
§  1006. 
§  1181. 
§  1207. 


§  1213. 
§  1218. 
§  1245. 
§  1246. 
§  1248. 
§  1265. 

§  1313. 
§  1386. 
§  1405. 
§  1410. 
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New,  B.  8.  1906-9 723 

New,  B.  8.  1906-9 723 

Amended,  B.  8.  1915 2896 

New,  B.  8.  1906-9 724 

Amended,  B.  8.  1915 2898 

New,  B.  8.  1906-9 724 

New,  B.  8.  1906-9 725 

Amended,  B.  8.  1906-9 725 

B.  8.  1911 552 

Amended,  B.  8.  1906-9 726 

C.  8.  1913 969 

Amended,  B.  8.  1906-9 727 

New,  B.  8.  1915 2898 
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Bepealed,  B.  8.  1915 3282 

New,  B.  8.  1906-9 1281 

New,  B.  8.  1906-9 1282 

Bepealed,  B.  8.  1911 893 

New,  B.  8.  1917 4120 

New,  B.  8.  1911 893 

Amended,  B.  8.  1906-9 1282 

B.  8.  1915 3282 

B.  8.  1917 4120 

Amended,  B.  8.  1906-9 1282 

B.  8.  1911 893 

C.  8.  1913 2129 

B.  8.  1915 3283 

B.  8.  1917 4121 

New,  C.  8.  1913 2130 

Amended,  B.  8.  1915 3285 

New,  B.  8.  1911 895 

Amended,  B.  8.  1906-9 1283 

B.  8.  1911 895 

C.  8.  1913 2131 

B.  8.  1915 3286 

B.  8.  1917 4123 

New,  B.  8.  1911 895 

New,  C.  8.  1913 2132 

Amended,  B.  8.  1915 3288 

Amended,  B.  8.  1915 3288 

B.  8.  1917 4126. 

New,  B.  8.  1915 3291 

Amended,  B.  8.  1917 4129 

Amended,  B.  8.  1906-9 1284 

B.  8.  1917 4128 

New,  B.  8.  1906-9 1285 

New,  B.  8.  1906-9 1285 

New,  B.  8.  1906-9 1285 

New,  B.  8.  1906-9 1285 

New,  B.  8.  1906-9 1286 

Amended,  B.  8.  1915 3291 

Repealed,  B.  8.  1911 899 

Repealed,  B.  8.  1906-9 1286 

Amended,  B.  8.  1911 ;     899 

New,  C.  8.  1913..:. 2139 

snvlll 
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§  653e.         New,  C.  8.  1913 2140 

§  654a.        New,  B.  8.  1906-9 1286 

Amended,  B.  8.  1915 3292 

§  654b.         New,  B.  8.  1915 3292 

§  666.  Amended,  B.  8.  1906-9 1287 

§  667.  Amended,  B.  8.  1906-9 1288 

§  681.  New,  C.  8.  1913 2142 

§  682.  Amended,  B.  8.  1911 901 

§  686.  Amended,  B.  8.  1911 901 

§  704.  Amended,  B.  8.  1917 4131 

§  810.  New,  B.  8.  1906-9 1293 

§  817.  Amended,  C.  8.  1913 2152 

§  825.  Amended,  B.  8.  1906-9 1294 

{  868.  Amended,  B.  8.  1915 3295 

§  870.  Amended,  B.  8.  1906-9 1297 

§  894.  Amended,  B.  8.  1911 906 

§  895.  Amended,  B.  8.  1911 906 

§  896.  Repealed,  B.  8.  1911 906 

§  897.  Repealed,  B.  8.  1911 906 

§  898.  Repealed,  B.  8.  1911.. 906 

§  899.  Repealed,  B.  8.  1911 906 

§  900.  Repealed,  B.  8.  1911 906 

§  901.  Repealed,  B.  8.  1911 907 

§907.  New,  B.  8.  1911 907 

§  925.  Amended,  B.  8.  1906-9 1298 

B.  8.  1911 908 

§  928.  Amended,  B.  8.  1911 909 

B.  8.  1917 4132 

§  930.  New,  B.  8.  1915 3295 

§  954.  Amended,  B.  8.  1915 3297 

§  988.  Amended,  B.  8.  1906-9 1306 

B.  8.  1911 912 

§  995.    Amended,  B.  8.  1911 913 

§  1008.    Amended,  B.  8.  1911 915 

§  1053.    New,  B.  8.  1911 2178 

§  1111.    Amended,  B.  8.  1911 923 

B.  8.  1915 3303 

§  1168.  New,  B.  8.  1917 4140 

§  1170.  Repealed,  B.  8.  1906-9 1322 

§  1171.  Repealed,  B.  8.  1906-9 1323 

§  1172.  Repealed,  B.  8.  1906-9 1323 

§  1173.  Repealed,  B.  8.  1906-9 1323 

§  1174.  Repealed,  B.  8.  1906-9 1323 

§  1175.  Repealed,  B.  8.  1906-9 1323 

§  1177.  Repealed,  B.  8.  1906-9 1323 

§  1185.  Amended,  B.  8.  1906-9 1324 

§  1186.  Amended,  B.  8.  1906-9 1325 

§  1191.  Amended,  B.  8.  1906-9 1325 

B.  8.  1911 928 

§  1192a.    New,  B.  8.  1906-9 1325 

§  1202.     Amended,  B.  8.  1906-9 1326 

§  1202a.    New,  B.  8.  1917 4142 

§  1203.    Amended,  B.  8.  1906-9 1328 

B.  8.  1911 930 

C.  8.  1913 2217 

B.  8.  1917.. 4142 
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i  1239.  Amended,  B.  S.  1906-9 1330 

B.  S.  1917 4148 

$  1240.  Amended,  B.  8.  1906-9 1331 

i  1241.  Amended,  B.  8.  1906-9 1331 

i  1246.  Amended,  B.  8.  1906-9 1331 

S  1247.  New,  B.  8.  1906-9 1332 

Amended,  B.  8.  1911 935 

i  1247a.         New,  B.  8.  1906-9 1332 

f  1247b.         New,  B.  8.  1906-9 1333 

i  1247c.  New,  B.  8.  1906-9 1333 

f  1247d.         New,  B.  8.  1906-9 1334 

1 1247e.         New,  B.  8.  1906-9 1334 

S  1259.  Amended,  B.  8.  1906-9 1334 

1 1272.  Amended,  B.  8.  1906-9 1335 

1 1322.  Amended,  B.  8.  1906-9 1337 

B.  8.  1911 938 

{  1324.  New,  B.  8.  1911 939 

Bepealed,  B.  8.  1917 4151 

i  1333.  Amended,  C.  8.  1913 2239 

B.  8.  1915 3312 

§  1342.  Bepealed,  B.  8.  1917 4151 

S  1387.  Amendment    of    March    21, 

1905,  B.  8.  1906-9 1339 

S  142te.         New,  B.  8.  1906-9 1341 

i  1467.  Amended,  B.  8.  1906-9 1341 

§  1475.  Amended,  B.  8.  1906-9 1343 

1 1520.  New,  B.  8.  1906-9 1344 

$  1547.  Amendment    of    March    18, 

1905,  B.  8.  1906-9 1346 
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§  1567.     Amended,  C.  8.  1913 2255 

i  1572.     Amended,  B.  8.  1906-9 1347 

§  1573.     New,  B.  8.  1906-9 1348 

§  1574.     New,  B.  8.  1906-9 1348 

§  1576.     New,  B.  8.  1906-9 1348 

§  1577.     New,  B.  8.  1906-9 1349 

§  1578.     New,  B.  8.  1906-9 1349 

Amended,  C.  8.  1913 2258 

1 1579,    New,  B.  8.  1906-9 1350 

§  1580.     New,  B.  8.  1906-9 1350 

jl  1581.     New,  B.  8.  1906-9 1351 

H  1582.     New,  B.  8.  1906-9 1351 

1 1583.     New,  B.  8.  1906-9 1351 

f  1584.     New,  B.  8.  1906-9 1352 

Amended,  B.  8.  1911 946 

I  1585.    New,  B.  8.  1906-9 1353 

§  1586.     New,  B.  8.  1906-9 1353 

S  1587.     New,  B.  8.  1906-9 1354 

1 1588.    New,  B.  8.  1906-9 1355 

§  1589.    New,  B.  8.  1906-9 1356 

$  1590.    New,  B.  8.  1906-9 1356 

§  1591.    New,  B.  8.  1906-9 1357 

«  1592.    New,  B.  8.  1906-9 1357 

i  1593.    New,  B.  8.  1906-9 1357 

§  1594.    New,  B.  8.  1906-9 1358 

f  1595.    New,  B.  8.  1906-9 1358 

i  1596.    New,  B.  8.  1906-9 1358 

§1616.    New,  B.  8.  1911 947 

Amended,  B.  8.  1917 4155 


Z'KZlX 


THE   POLITICAL  CODE. 


PRELIMINARY  PROVISIONS. 

.     S  10.  HolidaTS. 

§10.  HOLIDATS.  Holidays,  within  the  meaning  of  this  code,  are  every 
Sunday,  the  first  day  of  January,  twelfth  day  of  February,  to  be  known  as  Lincoln  day, 
twenty-second  day  of  February,  thirtieth  day  of  May,  fourth  day  of  July,  ninth  day  of 
September,  first  Monday  in  September,  twelfth  day  of  October,  to  be  known  as  "Colum- 
bus day/'  twenty-fifth  day  of  December,  every  day  on  which  an  election  is  held 
throughoat  the  state,  and  every  day  appointed  by  the  President  of  the  United  States  or 
by  the  governor  of  this  state  for  a  public  fast,  thanksgiving  or  holiday. 

If  the  first  day  of  January,  twelfth  day  of  February,  twenty-second  day  of  February, 
the  thirtieth  day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  September,  the  twelfth 
day  of  October  or  the  twenty-fifth  day  of  December  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday. 

[Saturday  holiday.]  Every  Saturday  from  twelve  o'clock  noon  until  twelve  o'clock 
midnight  is  a  holiday  as  regards  the  transaction  of  business  in  the  public  offices  of 
this  state*  and  also  in  political  divisions  thereof  where  laws,  ordinances  or  charters 
provide  that  public  offices  shall  be  closed  on  holidays;  this  shall  not  be  construed  to 
prevent  or  invalidate  the  issuance,  filing,  service,  execution  or  recording  of  any  legal 
process  or  written  instrument  whatever  on  such  Saturday  afternoon; 

[Public  school  holidays.]  and  provided,  further,  that  the  public  schools  of  this  state 
shall  close  on  Saturday,  Sunday,  the  first  day  of  January,  the  thirtieth  day  of  May, 
the  fourth  day  of  July,  the  ninth  day  of  September,  the  twenty-fifth  day  of  December 
and  on.  every  day  appointed  by  the  President  of  the  United  States  or  the  governor  of 
this  state  for  a  public  fast,  thanksgiving  or  holiday.  Said  public  schools  shall  continue 
in  session  on  all  other  legal  holidays  and  shall  hold  proper  exercises  commemorating 
the  day.  Boards  of  school  trustees  and  city  boards  of  education  shall  have  power  to 
declare  a  holiday  in  the  public  schools  under  their  Jurisdiction  when  good  reason 
exists  therefor. 

['^Admission  day."]  All  public  offices  of  the  state  and  all  state  institutions,  including 
the  state  university  and  all  public  schools  in  the  state  shall  be  closed  on  the  ninth 
day  of  September  of  each  year,  known  as  "Admission  day." 

History:  Enacted  March  12,  1872;  amended  April  9,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  49;  March  1,  1889,  Stats,  and  Amdts.  1889, 
p.  47;  March  23, 1893,  Stats,  and  Amdts.  1893,  p.  187;  February  27,  1897, 
Stats,  and  Amdts.  1897,  p.  13;  March  10,  1905,  Stats,  and  Amdts.  1905, 
p.  92;  November  23,  1909,  Stats,  and  Amdts.  1909,  p.  23;  March  27, 
1911,  Stats,  and  Amdts.  1911,  p.  621;  March  20,  1917,  Stats,  and  Amdts. 
1917,  p.  12.    In  effect  July  27,  1917. 


§67. 

!•  Expatrlatlom  of  womam  br  marriage 
with  resident  foreigner^ — Under  I  S  of  act  of 
Congress  of  March  2,  1907  (34  Stats,  at 
L.,  ch.  2534,  p.  1228;  2  Fed.  Stats.  Ann.,  2d  ed., 
p.  123;  Comp.  Stats.  1913,  f  3960),  an  Ameri- 
can woman  who  marries  a  forelgrner  thereby 
loses  her  citizenship,  althoufirh  she  and  her 
husband  continue  to  reside  within  the  Juris- 

1917  Sup. — 1 


diction  of  the  United  States. — ^BCackenzie  v. 
Hare,  239  U.  S.  299,  60  L.  Bd.  297,  36  Sup.  Ct. 
Rep.  106,  affirming:  165  Cal.  776,  Abb.  Gas. 
1915B  261,  L.  R.  A.  1916D  127,  134  Pac.  713. 


2.     — CoBstltntioBaUty.— Section    3    of   the 

act  of  Conerress  of  March  2,  1907,  providingr 
that  "any  American  woman  who  marries  a 
foreigrner  shall  take  the  nationality  of  her 
husband,"  is  constitutional. — ^Ibid. 
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PART  III. 

TITLE  I. 

PUBLIC  OFFICEES. 

CHAPTER  II. 

LEGISLATIVE  OrPICEBS. 

ARTICLE  IX. . 

OPEBATION  OF  STATUTES. 

c  003  into  effect     The  leffislature  may  designate 

''         *.  ^         ^  ^       n.  rr.^^4.^  the  time,  and   when  It  falls   to   do  so   this 

1.     Statute  take,  effeet,  whea^The  state  ^^^^^^^  applies—Minxes  v.  City  of  Merced, 

constitution  makes  no   provision  as  to  the  ^^  ^^  ^^^  p^^   ^^^ 

time  when  acts  of  the  legislature  shall  go 


ARTICLE  V. 

THE  SECBETARY  OF  STATE. 

I  410.  Distribution  of  the  laws,  resolutions  and  journals  of  the  legislature:    Beports  of  court 
decisionB. 

§410.    DISTRIBUTION  OF  LAWS,   RESOLTJTIONS  AND  JOURNALS 

OP  LEQISLATURB:  REPORTS  OF  COURT  DECISIONS.  The  laws,  resolutions  and 
Journals  of  the  legislature  shall  be  deliyered  by  the  state  printer  to  the  secretary  of 
state,  who  shall  immediately  distribute  them  as  follows: 

1.  To  the  library  of  congress,  three  copies. 

2.  To  the  state  library  or  other  library  or  department  in  each  state,  authorized  to 
receiye  them,  two  copies. 

3.  To  the  librarians  of  the  University  of  California  and  the  Leland  Stanford  Junior 
Uniyersity,  two  copies  each. 

4.  To  each  United  States  senator  and  each  member  of  congress  from  California,  to 
each  of  the  United  States  district  Judges  in  this  state,  to  each  of  the  Judges  of  the 
supreme  court,  the  district  courts  of  appeal,  and  the  superior  courts  of  this  state,  one 
copy. 

6.  To  tbe  chief  of  each  administrative  department  of  the  state  government,  and  to 
each  of  his  deputies,  one  copy. 

6.  To  the  lieutenant  governor,  each  member  of  the  legislature,  the  secretary  of  the 
senate  and  the  clerk  of  the  assembly,  one  copy  each. 

7.  To  each  public  library,  and  each  library  connected  with  an  Incorporated  college 
or  otlier  educational,  scientific,  literary  or  art  institution  In  this  state,  which  may 
apply  to  be  put  on  the  mailing  list  for  all  or  a  portion  of  the  state  publications,  one  copy. 

8.  To  the  state  library,  fifty  copies,  or  so  many  more  as  the  state  librarian  may  require 
for  exchange  purposes. 

9.  Of  the  laws  alone,  to  the  county  clerk  of  each  county,  in  the  cheapest  and  most 
expeditious  manner,  to  be  by  the  sherift  distributed  under  the  direction  of  the  clerks, 
one  copy  for  the  board  of  supervisors,  one  copy  for  the  registrar  of  voters,  one  copy 
to  each  county  officer  and  each  Justice  of  the  peace  and  police  Judge;  and  of  the 
journals,  three  copies  of  each  house,  to  each  county  clerk,  for  the  use  of  the  county. 

[Decisions  of  courts.]  The  secretary  of  state  must  also  distribute  of  the  bound 
volumes  of  the  decisions  of  the  supreme  court,  and  of  the  district  courts  of  appeal, 
as  soon  as  he  receives  them: 

S4S0 
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1.  TV>  each  state*  two  copies. 

2.  To  the  library  of  congress,  the  supreme  court  library  and  the  district  courts  of 
appeal  libraries,  two  copies  each. 

3.  To  each  department  of  this  state,  and  to  each  of  the  United  States  district  Judges 
of  this  state,  supreme,  district  courts  of  appeal  and  superior  judges  of  this  state,  one 
copy. 

4.  To  each  district  attorney  and  county  clerk,  one  copy. 
6^  To  the  reporter  of  the  decisions,  ten  copies. 

6.  To  the  state  library,  ten  copies. 

History:  Enacted  March  12,  1872;  amended  February  28,  1903, 
Stats,  and  Amdts.  1903,  p.  60;  March  20,  1909,  Stats,  and  Amdts.  1909, 
p.  639;  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  278.  Jn  effect  July  27, 
1917. 


§412. 

1.  Partial  repeal.^ — This  section  is  not  ex- 
pressly repealed  by  Stats.  1918,  p.  639  et  seq. 
80  far  as  It  purports  to  create  the  office  of 
iii]>erin ten  dent  and  cashier  of  the  motor 
Teblcle  department,  but  it  is  repealed  by 
Implication  because  of  an  irreconcilable 
conflict  in  provisions.  —  Mansfield  v.  Cham- 
bers. 26  Ca.1.  App.  499,  147  Pac.  696. 

§413. 

1.  PnetlcallT  ■«batit«ted  for  1 420,  re- 
pealed in  1911. — ^Bfansfield  v.  Chambers,  26 
Cal.  App.    499,  147  Pac.  697. 

§416. 

1.  AboUttoa  of  ofllce  — Motor  Toklclo 
•fleer.  —  The  office  of  superintendent  and 
cashier  of  the  motor  vehicle  department  of 
the  office  of  Secretary  of  State  created  by 
the  amendment  of  1909  to  section  416  of  the 
Political  Code,  for  the  purpose  of  facilitating- 
the  execution  of  the  provisions  of  the  motor 
vehicle  act  of  1906  by  the  Secretary  of  State, 
was  abolished  by  the  act  of  the  leerislature 
of  1918,  transferrins  the  control  of  the  motor 


vehicle  department  from  the  office  of  Secre- 
tary of  State  to  that  of  the  state  department 
of  ensrlneerlnsr,  notwithstandinsr  the  latter 
act  does  not  by  express  lansruasre  repeal  the 
part  of  such  code  section  creatincr  such 
office. — ^Mansfield  v.  Chambers,  26  CaL  App. 
499.  147  Pac.  696. 

2.  A  public  officer,  at  least  one  whose 
term  and  compensation  are  not  prescribed 
by  the  constitution,  has  no  contract  by 
which  he  can  have  or  hold  either  hia  office 
or  his  salary  against  the  leeri^lative  will, 
and  it  is  therefore  within  the  lefritimate 
power  of  the  leffislature  to  abolish  at  any 
time  any  public  office  created  by  it. — ^Mans- 
field V.  Chambers,  26  Cal.  App.  499,  147  Pac. 
696. 

3.  The  office  of  superintendent  and  cash- 
ier of  the  motor  vehicle  department,  as  a 
branch  of  the  office  of  Secretary  of  State, 
beinfT  wholly  of  lesrlslative  creation,  is  sub- 
ject to  the  control  of  the  legislature  and 
therefore  to  any  regulation  or  disposition 
which  that  department  may  elect  to  make 
concerning  it. — Mansfield  v.  Chambers,  26 
Cal.  App.  499,  147  Pac.  696. 


AETICLE  VI. 

CONTEOLLEB. 

S  439.  Employees  of  controller. 

S  440.  Salaries. 

1 445.  Inheritance-tax  department. 

§  439.  EMPLOYEES  OF  OONTBOLLEB.  The  controller  may  appoint  one 
deputy  controller,  one  bookkeeper,  one  expert,  one  statistician,  one  warrant  registrar, 
two  lEranchlBe  clerks,  and  seven  clerks,  who  shall  be  civil  executive  ofllcers;  and  one 
•tenograplier-clerk,  and  one  stenographer. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  785; 
amendment  became  a  law,  under  constitutional  provision,  without  the 
governor's  approval,  March  10,  1907,  Stats,  and  Amdts.  1907,  p.  190, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  24;  March  19,  1909,  Stats,  and 
Amdts.  1909,  p.  515;  April  17,  1911,  Stats,  and  Amdts.  1911,  p.  933; 
May  31,  1917,  Stats,  and  Amdts.  1917,  p.  1390.  In  effect  July  30, 1917. 

§440.  SALABIES.  Tlie  annual  salary  of  the  deputy  controller  is  three 
tboQsand  dollars;  of  the  bookkeeper,  two  thousand  four  hundred  dollars;  of  the  expert^ 
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two  thousand  dollars;  of  the  statistician,  two  thousand  four  hundred  dollars;  of  the 
warrant  registrar,  two  thousand  four  hundred  dollars;  of  two  franchise  clerks,  one 
thousand  eight  hundred  dollars  each;  of  two  clerks,  one  thousand  eight  hundred  dollars 
each;  of  five  clerks,  one  thousand  six  hundred  dollars  each;  of  the  stenographer- 
clerk,  one  thousand  fiye  hundred  dollars,  and  of  the  stenographer,  one  thousand  two 
hundred  dollars. 

[When  and  how  payable.]  All  such  salaries  shall  be  paid  in  the  same  manner  and 
at  the  same  time  as  the  salaries  of  other  state  officers. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  86;  March  22,  1905,  Stats,  and  Amdts.  1905,  p.  785;  amendment 
became  a  law,  under  constitutional  provision,  without  governor's 
approval,  March  10,  1907,  Stats,  and  Amdts.  1907,  p.  190,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  24;  March  19,  1909,  Stats,  and  Amdts. 
1909,  p.  515;  April  17,  1911,  Stats,  and  Amdts.  1911,  p.  933;  May  31, 
1917,  Stats,  and  Amdts.  1917,  p.  1390.   In  effect  July  30,  1917. 

§  445.  INHEBITANOE-TAX  DEPABTMEMT.  The  controller  shall  main- 
tain under  his  authority  and  direction  a  depari^nent,  to  be  known  as  the  inheritance- 
tax  department,  which  is  hereby  established,  for  the  purpose  of  supervising  and  assist- 
ing in  the  administration  of  the  inheritance-  or  transfer-tax  laws  of  this  state. 

[Duties.]  Said  department  shall  gather,  record,  compile,  publish  and  distribute  such 
information  and  data  as  the  controller  may  direct  relative  to  the  inheritance-  or 
transfer-tax  laws  of  this  or  other  states  or  relative  to  the  administration,  enforcement 
or  evasion  of  such  laws.  Said  department  shall  codperate  with,  advise  and  assist 
inheritance-tax  appraisers,  county  treasurers,  district  attorneys  and  other  officers  and 
persons  in  the  administration  and  enforcement  of  the  inheritance-  or  transfer-tax  laws 
of  this  state,  and  shall  prepare,  publish  and  distribute  such  blank  forms  for  use  of 
inheritance-tax  appraisers  or  other  use  as  the  controller  may  direct 

[inheritance-tax  attorney  and  assistants.]  In  connection  with  said  inheritance-tax 
department,  the  controller  may  appoint,  in  addition  to  other  employees  provided  for  by 
statute,  an  inheritance-tax  attorney,  whose  office  shall  be  in  the  city  of  Sacramento, 
five  assistant  inheritance-tax  attorneys,  two  of  whom  shall  have  their  offices  in  the  city 
of  Los  Angeles,  two  of  whom  shall  have  their  offices  in  the  city  and  county  of  San 
BYancisco,  and  one  of  whom  shall  have  his  office  in  the  city  of  Sacramento.  Said  attor- 
neys shall  be  civil  executive. officers  and  shall  be  admitted  and  licensed  to  practice 
before  the  supreme  court  of  this  state. 

[Duties  of  inherltance^tax  attorney.]  The  inheritance-tax  attorney  shall,  under  the 
authority  and  direction  of  the  controller,  have  general  supervision  of  said  department. 
He  shall  have  particular  charge  of  the  legal  work  connected  with  said  department 
and  shall  perform  such  other  duties  as  the  controller  may  direct  Said  assistant 
inheritance-tax  attorneys  shall  perform  such  legal  and  other  services  relative  to  the 
administration  and  enforcement  of  said  inheritance-  or  transfer-tax  laws  in  the  respec- 
tive counties  in  which  their  offices  may  be  situated  or  in  any  neighboring  county,  as  the 
controller  may  direct. 

[Salaries.]  The  salary  of  said  inheritance-tax  attorney  shall  be  three  thousand  six 
hundred  dollars  per  annum.  The  salary  of  one  assistant  inheritance-tax  attorney  whose 
office  shall  be  in  the  city  of  Los  Angeles  shall  be  three  thousand  six  hundred  dollars 
per  annum.  The  salary  of  the  second  assistant  inheritance-tax  attorney  whose  office 
shall  be  in  the  city  of  Los  Angeles  shall  be  two  thousand  four  hundred  dollars  per 
annum.  The  salary  of  one  assistant  inheritance-tax  attorney  whose  office  shall  be 
in  the  city  and  county  of  San  BYancisco  shall  be  three  thousand  six  hundred  dollars 
per  annum.  The  salary  of  the  second  assistant  inheritance-tax  attorney,  whose  office 
shall  be  in  the  city  and  county  of  San  Francisco  shall  be  two  thousand  four  hundred 
dollars  per  annum.  The  salary  of  said  assistant  inheritance-tax  attorney  whose  office 
shaU  be  in  the  city  of  Sacramento  shall  be  two  thousand  seven  hundred  dollars  per 
annum. 
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[When  and  how  salaries  payable.]  Tlie  salaries  of  said  inheritance-tax  attorney  and 
oC  said  assistant  inheritance-tax  attorneys  shall  be  paid  at  the  same  times  and  in  the 
same  manner  as  the  salaries  of  other  state  officers. 

[Expenses.]  Said  attorneys  shall  also  receive  their  necessary  traveling  and  inci- 
dental expenses.  Said  expenses  and  any  other  and  further  and  additional  expenses  for 
attorneys,  clerks,  experts,  agencies  or  persons  or  for  any  other  purpose  which  said  con- 
troller may  find  necessary  or  proper  in  the  conduct  of  said  inheritance-tax  department 
shall  be  paid  out  of  such  moneys  as  may  be  appropriated  from  time  to  time  to  the  con- 
troller for  use  of  said  inheritance-tax  department. 

History:  Enactment  approved  June  16,  1913,  Stats,  and  Amdts.  1913, 
p.  1065;  amended  May  10,  1915,  Stats,  and  Amdts.  1915,  p.  403;  May  31, 
1917,  Stats,  and  Amdts.  1917,  p.  1389.   in  effect  July  30,  1917. 


ABTICLE  Vn. 

TBEA8UEER. 
§  456.  Employees  in  office  of  state  treasurer. 

§456.  EMPLOYEES  IN  OFFICE  OF  STATE  TRBASUREB.  The  state 
treasurer  may  appoint  one  deputy  state  treasurer,  one  cashier,  one  bond  officer,  one 
deposit  officer,  one  bookkeeper,  and  one  secretary-stenographer,  all  of  whom  shall  be 
civil  executive  officers. 

[Salaries.]  The  annual  salary  of  the  deputy  state  treasurer  is  three  thousand  two 
hundred  dollars;  of  the  cashier,  two  thousand  seven  hundred  dollars;  of  the  bond  officer, 
two  thousand  five  hundred  dollars;  of  the  deposit  officer,  two  thousand  five  hundred 
dollars;  of  the  bookkeeper,  two  thousand  two  hundred  dollars;  and  of  the  secretary- 
stenographer,  one  thousand  five  hundred  dollars.  All  such  salaries  shall  be  paid  in 
the  same  manner  and  at  the  same  time  as  the  salaries  of  other  state  officers. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Ck>de 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.). 
p.  87;  March  16,  1889,  Stats,  and  Amdts.  1889,  p.  229;  March  22,  1905, 
State,  and  Amdts.  1905,  p.  784;  March  21,  1907,  State,  and  Amdts.  1907, 
p.  759,  Kerr's  State,  and  Amdte.  1906-7.  p.  25;  March  24,  1909,  Stets. 
and  Amdte.  1909,  p.  687;  March  24,  1911,  Stete.  and  Amdts.  1911,  p.  483; 
May  15,  1917,  Stets.  and  Amdte.  1917,  p.  540.    In  effect  July  27,  1917. 

ARTICLE  VXn. 

ATTOENEY-GENERAL. 

I  472.  Appointees  of  attorney-general.  Duties  of  attorney-general. 

§  475.  Clerks,  reporter  and  stenographers  of  attorney-general:    Salaries. 

§  472.  APPOINTEES  OF  ATTORNEY-GENERAL.  DUTIES  OF  ATTOR- 

NE7-GE2NERAL.    The  attorney-general  may  appoint  one  asslstent,  one  chief  deputy  and 
seven  additional  deputies,  who  shall  be  civil  executive  officers. 

[Salaries.]  The  annual  salary  of  the  assistant  shall  be  four  thousand  dollars;  the 
annual  salary  of  the  chief  deputy  shall  be  four  thousand  dollars;  the  annual  salary  of 
two  of  such  additional  deputies  shall  be  three  thousand  three  hundred  dollars  each,  and 
the  annual  salary  of  five  of  such  additional  deputies  shall  be  three  thousand  dollars 
each.  Said  salaries  shall  be  paid  at  the  time  and  in  the  same  manner  as  the  salaries 
of  other  stete  officers. 

[Special  counsel.]  The  attorney-general  shall  not  employ  special  counsel  in  any  case 
except  those  provided  in  section  four  hundred  seventy-four  of  the  Political  Code. 

The  attorney-general  shall  have  charge,  as  attorney,  of  all  legal  matters  in  which  the 
state  is  in  anywise  interested,  except  the  business  of  the  regents  of  the  University  of 
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California  and  of  the  state  harbor  commissioners,  and  such  other  boards  or  officers 
as  are  now  by  law  authorized  to  employ  attorneys,  and  no  board,  officer  or  officers,  or 
employee  of  the  state, .  except  said  regents  and  said  harbor  commissioners  and  such 
other  boards  and  officers  as  are  now  by  law  authorized  to  employ  attorneys,  shall 
employ  any  attorney  other  than  the  attorney-general,  or  one  of  his  assistants  or  deputies, 
in  any  matter  in  which  the  state  is  interested;  nor  shall  any  money  be  drawn  out  of 
the  treasury,  or  out  of  any  moneys  appropriated  out  of  the  treasury,  or  out  of  any 
special  or  contingent  fund  under  the  control  of  any  board,  officer  or  officers,  or  employee 
for  the  pay  of  any  legal  services  rendered  after  the  passage  of  this  act,  the  provisions  of 
any  existing  statute  to  the  contrary  notwithstanding,  excepting  as  above  provided; 
provided,  that  whenever  a  district  attorney  in  any  county  of  this  state  shall,  for  any 
reason,  become  disqualified  from  conducting  any  criminal  prosecution  within  such 
county,  the  attorney«general  may  employ  special  counsel  to  conduct  such  prosecution, 
and  the  attorney's  fee  in  such  case  shall  be  a  legal  charge  against  the  state;  provided, 
further,  that  nothing  herein  contained  shall  be  construed  to  prevent  or  deny  the  right 
of  any  board,  officer,  or  officers  or  employee  of  the  state  to  employ  or  engage  counsel 
in  any  matter  of  the  state,  after  first  having  obtained  the  written  consent  so  to  do  of 
the  attorney-general. 

History:  Enacted  March  12,  1872;  amended  April  1,  1878,  Code 
Amdts.  1877-8,  p.  4;  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  87;  March  19,  1891,  Stats,  and  Amdts.  1891,  p.  135;  March  16,  1895, 
Stats,  and  Amdts.  1895,  p.  66;  amendment  became  law  under  constitu- 
tional provision  without  governor's  approval,  March  4,  1907,  Stats,  and 
Amdts.  1907,  p.  89,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  25;  March  25, 
1909,  Stats,  and  Amdts.  1909,  p.  751;  April  3,  1911,  Stats,  and  Amdts. 
1911,  p.  587;  June  14,  1913,  Stats,  and  Amdto.  1913,  p.  945;  May  14, 
1917,  Stats,  and  Amdts.  1917,  p.  529.    in  effect  July  27,  1917. 

1.    CompltsBoe  wltli  thim  aection  i«  not  m.  possible    of   performance   by    other    than    a 

prereqvtoite  to  the  employment  of  an  attor-  licensed  attorney. — ^U'Ren  v.  State  Board  of 

ney  at  law  where  the  services  required  of  Control,  31  Cal.  App.  6,  159  Pac.  615. 
him   are   largrely   clerical    in    character   and 

§  476.  CLERKS,  REPORTER  AND  STENOGRAPHERS  OF  ATTORNEY- 
GENERAL:  SALARIES.  The  attorney-general  may  appoint  two  clerks,  one  phono- 
graphic reporter,  one  service  agent,  and  six  stenographers  for  his  office. 

[Salaries.]  The  annual  salary  of  each  of  said  clerks  and  of  the  phonographic  reporter 
and  of  the  service  agent  shall  be  one  thousand  eight  hundred  dollars;  the  annual  salary 
of  five  of  said  stenographers  shall  be  one  thousand  five  hundred  dollars;  the  annual 
salary  of  one  of  said  stenographers  shall  be  one  thousand  two  hundred  dollars.  Said 
salaries  shall  be  paid  at  the  same  time  and  in  the  same  manner  as  the  salaries  of  state 
officers  are  paid. 

[Civil  service  offlcera.]  The  clerks,  the  phonographic  reporter,  the  service  agent, 
and  the  stenographers  shall  be  civil  executive  officers. 

[Who  not  civil  service  officers.]  The  service  agent  and  two  of  said  stenographers,  to 
be  designated  by  the  attorney-general,  shall  be  exempted  from  the  provisions  of  the 
civil  service  act  and  shall  hold  their  positions  during  the  pleasure  of  the  attorney- 
general. 


r? 


History:  Enacted  March  16,  1889,  Stats,  and  Amdts.  1889,  p.  219; 
amended  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  181;  March  16, 
1895,  Stats,  and  Amdts.  1895,  p.  65;  March  9,  1903,  Stats,  and  Amdts. 
1903,  p.  107;  amendment  became  law  under  constitutional  provision 
without  governor's  approval  March  4,  1907,  Stats,  and  Amdts.  1907, 
p.  89,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  26;  March  25,  1909,  Stats, 
and  Amdts.  1909,  p. -752;  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  588; 
June  14,  1913,  Stats,  and  Amdts.  1913,  p.  946;  June  4,  1915,  Stats,  and 
Amdts.  1915,  p.  1166;  May  14,  1917,  Stats,  and  Amdts.  1917,  p.  515. 
In  effect  July  27,  1917. 
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AETICLE  XVI. 

INSUEANCE  COMMISSIONEB. 

§  589.  Salaries. 

§  591.  Office  of  insurance  commissioner. 

§  596.  Certificate  to  do  business. 

§  597.  Examination  of  affairs  of  eompan7y  when. 

§  602a [2].  How  conditions  of  company  shall  be  estimated. 

§  633.  License  to  act  as  insurance  agent. 

I  633a.  License  to  act  as  insurance  broker  [new]. 

§  633b.  Policj  must  contain  true  statement  of  premium  and  risk  [new]. 

§  589.  SALARIES.  The  annual  salary  of  the  insurance  commissioner  is  six 
thousand  dollars  and  tlie  annual  salary  of  the  deputy  of  the.  insurance  commissioner 
la  two  thousand  seven  hundred  dollars. 

History:  Ehiactment  approved  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  141;  re-enactment  and  amendment  of  section  682,  original 
enacted  March  12,  1872,  as  amended  April  23,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt),  p.  88,  and  section  629  as  enacted  March  12,  1872,  and 
amended  April  23,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  88,  and 
amended  March  4,  1887,  Stats,  and  Amdts.  1886-7,  p.  12;  repealed  and 
present  section  enacted  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  141, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  28;  amended  June  1,  1917,  Stats, 
and  Amdts.  1917,  p.  1667.   In  efTeetl  July  31,  1917. 

§691.  OFFIOE  OF  INSURANCE  COMMISSIONEB.  The  commissioner 
may  procure  suitable  offices  in  the  city  of  San  Ftanclsco  for  conducting  the  business  of 
the  insurance  department  The  commissioner  shall,  from  time  to  time,  furnish  the 
necessary  furniture,  stationery,  fuel,  lights,  printing  and  other  conveniences  and  incur 
traveling  and  such  other  expenses  and  employ  such  assistance  as  may  be  necessary 
for  the  transaction  of  the  business  of  his  office.  To  defray  the  expenses  of  conducting 
the  business  of  the  insurance  department  there  shall  be  set  aside  and  reserved  each 
and  every  year  out  of  the  funds  paid  into  the  state  treasury  by  the  insurance  com- 
missioner sixty  thousand  dollars  as  a  special  fund  to  be  called,  the  insurance  commis- 
sioner's special  fund.  All  expenditures  authorized  in  this  section  must  be  audited  by 
the  board  of  control  or  other  proper  authorities  who  must  allow  the  same  and  direct 
payment  tliereof  to  be  made,  and  the  controller  shall  draw  warrants  therefor  on  the 
state  treasury  for  the  payment  of  the  same  to  the  insurance  commissioner  out  of  the 
said  Insurance  commissioner's  special  fund;  except  that  there  shall  be  a  revolving  fund, 
or  petty  cash  fund,  of  five  hundred  dollars  which  may  be  used  by  the  commissioner 
without  first  obtaining  the  approval  of  any  other  department  or  official;  provided,  how- 
ever, that  such  expenditures  must  ultimately  be  audited  by  the  board  of  control  and 
paid  for  as  prescribed  by  law. 

History:  Enactment  approved  March  8,  1907,  Stats,  and  Amdts. 
1907,  p.  141,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  28,  a  substantial 
re-enactment  of  former  section  630,  enacted  March  12, 1872,  as  amended 
March  4,  1887,  Stats,  and  Amdts.  1886-7,  p.  12;  amended  May  1,  1911, 
Stats,  and  Amdto.  1911,  p.  1247;  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1667.    In  effect  July  31,  1917. 

R  594  corporation  would  end  ipso  facto  or  be  pre- 

1.  CpU.1  rtoek  .ut  be  pidd  .p^There  ^!."*»«  5'°'^,'*!;°?. ^'"*k  '"">  ,<=°""nulng  the 
1.  no  warrant  In  the  law  that  because  of      t?"'"  1°. "''»?'"  *5«  s-bscrlptlona  -Western 


the  failure  to  obtain  fully  paid  up  subscrlp-  • 
tlons   for  all   the   stock  within  a   year   the 


States   Life   Ins.   Co.   v.   Lock  wood,    166   Cal. 
185.    136   Pac.   496. 


§696.    0£RTIFIOATE  TO  DO  BUSINESS.     No  company  shall  transact 
any  Insurance  business  in  this  state  without  first  complying  with  all  the  proYislons  of 
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the  laws  of  this  state  and  thereafter  procuring  from  the  insurance  commissioner  a 
certificate  of  authority  and  continuing  to  comply  with  the  laws  of  this  state.  Every 
such  certificate  of  authority  shall  expire  on  the  first  day  of  July  after  its  issuance 
unless  sooner  revoked. 

[Certificate  not  to  be  renewed  If  company  Is  in  arrears  for  taxes.]  No  certificate, 
of  authority  shall  be  granted  or  renewed  to  any  company  in  arrears  to  the  state,  or 
to  any  county,  city  and  county,  city  or  town  in  the  state,  for  fees,  licenses,  taxes, 
assessments,  fines,  or  penalties,  accrued  on  business  previously  transacted  in  the  state, 
nor  while  said  company  is  otherwise  in  default  for  failure  to  comply  with  any  of  the 
laws  of  this  state  regarding  the  governmental  control  of  such  company  by  the  state. 

No  person,  firm  or  corporation  shall  in  this  state  act  as  agent,  in  any  transaction 
of  insurance  on  property  located  in  this  state,  for  any  insurance  company  not  authorized 
to  transact  such  insurance  in  this  state. 

No  person,  firm  or  corporation  within  this  state  shall  solicit,  negotiate  or  effect  any 
insurance  of  the  kinds  described  in  section  five  hundred  ninety-four,  marine  insurance 
and  insurance  on  the  property  of  steam  railroads  or  of  other  common  carriers  engaged 
in  interstate  trade  excepted,  on  any  property  located  in  this  state  with  companies 
not  authorized  to  transact  such  business  in  this  state,  except  by  and  through  a  surplus 
line  broker  upon  the  terms  and  conditions  hereinafter  stated. 

[Surplus  line  broker.]  When  and  only  when  the  total  amount  of  insurance,  of  kinds 
hereinbefore  prohibited  from  being  placed  with  unauthorized  companies,  desired  on 
any  property  located  within  the  state  can  not  be  procured  from  a  majority  of  com- 
panies authorized  to  transact  such  kinds  of  insurance  within  the  state,  such  remaining 
part  of  the  insurance  as  can  not  be  procured  from  a  majority  of  such  authorized  com- 
panies may  be  procured  from  unauthorized  companies  by  a  surplus  line  broker,  and 
by  no  other  person. 

[License  for  surplus  line  broker.]  The  insurance  commissioner  may  issue  a  license 
authorizing  any  person,  firm  or  corporation  applying  therefor,  who  is  trustworthy  and 
is  competent  to  transact  an  insurance  brokerage  business  in  such  manner  as  to 
safeguard  the  interest  of  the  assured,  to  act  as  a  surplus  line  broker  from  the  date 
of  such  license  until  the  first  day  of  July  succeeding,  on  the  following  conditions: 

(a)  Payment  in  advance  to  the  insurance  commissioner  of  a  fee  of  twenty-five  dollars. 

(b)  Delivery  to  the  insurance  commissioner  of  a  bond  to  the  State  of  California  In 
the  sum  of  five  thousand  dollars  with  sureties  having  the  qualifications  mentioned  in 
section  one  thousand  fifty-six  and  one  thousand  fifty-seven  of  the  Code  of  Civil  Pro- 
cedure, conditioned  that  said  licensee  will  fully  and  faithfully  comply  with  the  require- 
ments of  section  five  hundred  ninety-six  of  the  Political  Code. 

[Duties  of  surplus  line  broker.]  The  following  are  the  duties  of  a  surplus  line  broker 
with  which  he  is  required  to  comply: 

1.  To  maintain  in  good  faith  an  office  in  this  state. 

2.  To  keep  in  said  office  a  complete  book  of  record  of  the  business  transacted  by 
him,  under  his  license  as  a  surplus  line  broker,  with  unauthorized  companies  showing: 
The  dates  of  such  insurance  going  into  effect;  the  names  of  the  insurers  and  of  the 
insured;  the  gross  premium  payable  therefor;  the  terms  and  character  of  Insurance 
and  location  of  the  insured  property.  Such  book  of  record  shall  also  contain  state- 
ments in  the  same  detail  of  all  such  insurance  cancelled,  or  on  which  premiums  have 
been  increased  or  reduced  and  the  amounts  of  additional  or  of  return  premiums  thereon. 
Such  books  are  to  be  open  at  all  times  for  the  inspection  of,  and  examination  by,  the 
insurance  commissioner  or  any  one  appointed  by  him  for  said  purpose. 

Before  any  insurance  as  hereinbefore  provided  may  be  so  procured  or  placed  by  a 
surplus  line  broker  under  authority  of  his  license  with  unauthorized  companies,  such 
broker  shall  satisfy  himself  that  the  insurance  to  be  placed  by  him  with  unauthorized 
companies  is  only  such  part  of  the  Insurance  required  as  can  not  be  procured  from  a 
majority  of  such  authorized  companies. 

Whenever  required  so  to  do  by  the  insurance  commissioner,  such  surplus  line  broker 
shall  furnish  to  said  commissioner  a  list  comprising  a  majority  of  the  authorized  com- 
panies from  which  the  entire  amount  of  insurance  desired  was  not  obtainable. 
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The  surplus  line  broker  shall  within  one  week  or  as  soon  thereafter  as  practicable, 
after  receipt  by  him  of  the  complete  information  as  to  with  what  companies  or  other 
insurers  and  at  what  rate  the  Insurance  has  been  placed,  file  with  the  insurance  com- 
missioner a  true  report  showing  the  names  of  the  Insured  and  of  the  insurers,  the 
character  of  the  insurance,  location  of  the  property,  gross  premium  payable  therefor 
and  the  date  such  Insurance  takes  effect  and  the  terms  thereof.  As  soon  as  practicable 
after  any  such  insurance  has  been  cancelled,  or  any  premium  thereon  has  been  increased 
or  reduced,  such  surplus  line  broker  shall  file  with  the  insurance  commissioner  a  report 
thereof  in  the  same  detail  as  required  in  the  case  of  the  report  above  referred  to. 

On  or  before  the  first  day  of  March  of  each  year  the  surplus  line  broker  shall  file 
with  the  insurance  commissioner  a  sworn  statement  of  all  business  transacted  under 
his  license  during  the  last  preceding  calendar  year  ending  December  thirty-first  Such 
statement  shall  contain  true  accounts  of  the  gross  amount  of  insurance  procured  from 
and  placed  with  unauthorized  companies  during  the  calendar  year,  the  gross  premium 
charged  therefor,  including  additional  insurance  premiums,  the  gross  amount  of  all 
insurance  cancelled  during  said  year,  and  the  gross  return  premiums  thereon.  Such 
statement  shall  also  include  any  additional  premiums  charged,  and  the  gross  premium 
returned  during  said  calendar  year  on  insurance  preyiously  effected.  All  such  reports 
and  statements  shall  be  made  on  blanks  to  be  furnished  to  the  surplus  line  broker  by 
the  insurance  commissioner  on  application  therefor. 

Erery  surplus  line  broker  shall  on  or  before  the  first  day  of  April  of  each  year  pay 
to  the  insurance  commissioner  for  the  use  of  the  State  of  California  a  tax  of  three  per 
cent  upon  the  amount  of  gross  premiums  upon  all  insurance  placed  under  authority  of 
such  license,  less  three  per  cent  of  all  return  premiums  on  policies  cancelled,  or  upon 
which  premiums  have  been  reduced  during  the  year  ending  December  thirty-first  last 
preceding. 

Any  surplus  line  broker  who  wilfully  fails  or  refuses  to  report  to  the  insurance  com- 
missioner any  insurance  on  property  located  within  this  state  placed  under  his  name 
with  unauthorized  companies,  or  who  shall  by  wilful  omission  from  the  records  required 
to  be  maintained  by  him  for  such  purpose,  attempt  to  evade  the  payment  of  taxes  on 
any  such  insurance,  shall  upon  conviction  thereof  in  addition  to  being  required  to  pay 
the  tax  thereon,  be  further  penalized  by  a  fine  of  not  exceeding  one  hundred  dollars 
for  each  offense  and  the  insurance  commissioner  shall  further  forthwith  revoke  the 
license  of  any  such  surplus  line  broker. 

The  insurance  commissioner  shall  also  revoke  the  license  of  any  surplus  line  broker 
who  wilfully  fails  or  refuses  to  perform  any  of  the  other  duties  hereinbefore  specified 
as  required  of  said  broker. 

[Revoking  license.]  If  in  the  opinion  of  the  insurance  commissioner  the  solvency 
of  any  surety  on  a  bond  hereby  required  has  become  impaired  or  doubtful,  he  shall 
notify  the  surplus  line  broker  in  writing,  and  unless  within  ten  days  after  receipt  of 
such  notice  the  solvency  of  such  surety  is  proved  to  the  satisfaction  of  the  insurance 
commissioner,  or  a  new  bond  is  substituted  therefor,  said  insurance  commissioner  shall 
revoke  the  license  of  the  surplus  line  broker.  The  removal  of  the  office  of  the  surplus 
line  broker  from  this  state,  or  the  removal  therefrom  of  his  accounts  of  his  business 
as  such,  or  the  closing  of  his  said  office  for  a  period  of  more  than  twenty  consecutive 
days,  shall  constitute  a  termination  of  the  authority  of  said  surplus  line  broker,  and 
shall  be  tantamount  to  an  express  revocation  of  his  license,  whether  or  not  the  insur- 
ance commissioner  thereafter  revokes  the  same.  No  new  license  shall  be  Issued  to 
any  surplus  line  broker  whose  license  has  been  revoked  for  any  reason  other  than 
the  insufficiency  of  his  sureties,  within  the  period  of  one  year  after  such  revocation, 
and  until  all  indebtedness  of  said  surplus  line  broker  on  former  business  has  been 
paid  to  said  insurance  commissioner. 

[Examination  of  policies,  etc.,  by  Insurance  commissioner.]  Every  insured  for  whom 
insurance '  has  been  effected  with  unauthorized  companies  shall  produce  for  examina- 
tion by  the  insurance  commissioner,  whenever  requested  by  him,  in  writing  so  to  do, 
all  policies,  contracts,  and  other  documents  evidencing  such  insurance  and  disclose  to 
him  the  true  amount  of  the  gross  premiums  paid  or  agreed  to  be  paid  therefor,  or 
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upon  refusal  so  to  do,  lie  shall  forfeit  to  the  State  of  California  the  sum  of  two  hundred 
dollars  for  each  refusal.  Nothing  in  this  section  shall  be  construed  to  deprire  any 
citizen  of  this  state  of  the  right  to  negotiate  and  effect  insurance  on  his  own  property 
with  any  unauthorized  company.  Nothing  in  this  section  shall  be  construed  to  permit 
any  broker  to  solicit  or  place  marine  Insurance  or  insurance  on  property  of  railroads 
or  other  common  carriers  engaged  in  interstate  trade  with  nonadmitted  insurers  until 
three-quarters  of  the  companies  duly  authorized  to  transact  such  class  of  insurance 
in  this  state  shall  haye  first  been  given  a  refusal  of  such  insurance  at  equal  rates  and 
same  conditions  as  may  be  bona  fide  obtainable  from  insurance  companies  admitted  to 
do  the  same  character  of  insurance  under  the  laws  of  the  State  of  New  York. 

[Repeal.]  Section  four  hundred  thirty-nine  of  the  Penal  Code,  in  so  far  as  it  is 
Inconsistent  with  the  provisions  hereof,  is  hereby  repealed. 

HfBtory:  Fbrmer  section  enacted  March  12,  1872,  founded  upon  §  9 
act  of  March  26,  1868,  SUts.  1867-8,  p.  339;  amended  March  30,  1874, 
Code  Amdts.  18734.  pp.  9,  61;  April  1,  1878,  Code  Amdts.  1877-8,  p.  13; 
April  26,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  89;  repealed  and  new 
section  substituted  therefor  March  8,  1907,  Stats,  and  Amdts.  1907,  p. 
146,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  33;  amended  May  1, 1911,  Stats, 
and  Amdts.  1911,  p.  1269;  April  20,  1917,  StaU.  and  Amdts.  1917,  p.  147. 
In  effect  July  27,  1917. 

§697.  EXAMINATION  OF  AFFAIRS  OF  C0BKPAN7,  WHEN.  The  com- 
missioner, whenever  he  deems  necessary,  or  whenever  he  is  requested  by  verified 
petition,  signed  by  twenty-five  persons  interested,  either  as  stockholders,  policyholderis, 
or  creditors  of  any  company  engaged  in  insurance  business  in  this  state,  showing  that 
such  company  is  insolvent  under  the  laws  of  this  state,  must  make  an  examination 
of  the  business  and  affairs  relating  to  the  insurance  business  of  such  company,  and 
must  make  such  an  examination  whenever  any  company  is  organized  to  do  insurance 
business  in  this  state,  and  before  issuing  a  certificate  of  authority  other  than  renewals 
to  such  company;  provided,  the  insurance  commissioner  shall  have  no  authority  to 
issue,  and  no  certificate  of  authority  shall  be  issued,  to  any  insurance  company  or 
corporation  hereafter  organized  or  incorporated  in  this  state,  whether  the  same  be 
organized  and  promoted  directly  or  by  means  of  a  holding  company  or  corporation^ 
one  of  the  purposes  of  which  is  the  organization  and  promotion  of  such  insurance 
company  or  corporation,  where  such  examination  shows  the  expense  of  organization 
and  promotion  to  be  In  excess  of  fifteen  per  cent  of  the  total  amount  actually  paid  on 
its  capital  stock  exclusive  of  surplus. 

[Company  organized  In  other  state.]  Whenever  any  company,  not  organized  under 
the  laws  of  this  state,  applies  for  a  certificate  of  authority  to  do  business  in  this  state, 
the  insurance  commissioner  may  make,  or  cause  to  be  made,  by  the  insurance  depart^ 
ment  of  the  state  where  such  company  is  organized,  an  examination  of  the  business 
and  affairs  relating  to  the  insurance  business  of  such  company.  The  company  organ- 
ized or  existing  under  the  laws  of  any  country  outside  of  the  United  States,  shall  be 
deemed  to  be  organized  within  the  meaning  of  this  act  in  any  state  wherein  such 
company  maintains  the  deposits  required  by  the  laws  of  this  state. 

[Access  to  books.]  For  the  purpose  of  making  such  examination  the  insurance  com- 
missioner shall  have  free  access  to  all  the  books  and  papers  of  such  company,  and 
must  thoroughly  inspect  and  examine  all  its  affairs,  and  ascertain  its  condition  and 
ability  to  fulfill  its  engagements,  and  that  it  has  complied  with  all  the  provisions  of 
law  applicable  to  its  insurance  transactions. 

[Inspection  of  books.]  Bvery  company  examined  under  the  provisions  of  this  sec- 
tion must  open  its  books  and  papers  for  the  inspection  of  the  commissioner,  and  other- 
wise facilitate  such  examination;  and  the  commissioner  may  administer  oaths  and 
examine  under  oath  any  person  relative  to  the  business  of  such  company;  and  if  he 
finds  the  books  to  be  carelessly  or  improperly  kept  or  posted,  he  must  employ  sworn 
experts  to  rewrite,  post,  and  balance  the  same  at  the  expense  of  such  company.  Such 
examination  must  be  conducted  in  the  county  where  such  company  has  its  principal 
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office,  and  must  be  private,  unless  the  conunlssloner  deems  It  necessary  to  publish  the 
result  of  such  Investigation*  In  which  case  he  may  publish  the  same  In  two  of  the 
public  newspapers  of  this  state,  one  of  which  must  be  published  In  the  city  of  San 
Fyancisoo  and  the  other  In  the  city  of  Los  Angeles.  All  examinations  must  be  at  the 
expense  of  the  company,  such  expense  to  be  paid  In  advance,  and.  If  any  such  com- 
pany  refuses  to  pay  such  expenses  In  advance,  the  Insurance  conmiissioner  may  refuse 
to  Issue  any  such  certificate  of  authority  and  must  revoke  any  existing  certificate  of 
authority  authorizing  such  company  to  do  business. 

[State  compensation  insurance  fund.]  The  Insurance  commissioner  shall  have  the 
same  powers  and  authority  to  make  examination  of  the  state  compensation  insurance 
fdnd  as  are  conferred  upon  him  by  law  relative  to  the  examination  of  other  insurance 
carriers. 

History:  Original  section  enacted  March  12,  1872,  founded  upon  §  6 
Act  March  26,  1868,  Stats.  1867-8,  p.  37;  repealed  and  present  section 
approved  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  147,  Kerr's  Stats, 
and  AmdtB.  1906-7,  p.  35;  amended  March  10,  1911,  Stats,  and  Amdts. 
1911,  p.  334;  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1320.  in  effect 
July  28,  1917. 

§  602a[2].    HOW  CONDITIONS  OF  00BKPAN7  SHALL  BE  ESTDIATED. 

[Estimate  of  indebtedness  of  llabliity  insurance  companies.]  In  estimating  the  condi- 
tion of  any  Insurance  corporation,  mutual  company,  association,  the  state  compensation 
insurance  fund,  Interinsuranoe  exchange  or  other  Insurance  carriers  engaged  in  the 
business  of  liability  Insurance  and  licensed  to  transact  business  in  this  state,  the 
insuranoe  commissioner  shall  charge  as  liabilities,  all  outstanding  Indebtedness  of  such 
carrier,  and  the  premium  reserve  on  policies  in  force,  equal  to  the  unearned  portions 
of  the  gross  premiums  charged  for  covering  the  risks,  computed  on  each  respective 
risk  from  the  date  of  the  Issuance  of  the  policy. 

[Computation  of  reserve.]  The  reserve  for  outstanding  losses  under  insurance  against 
Vms  or  damage  from  accident  to  or  Injuries  suffered  by  an  employee  or  other  person  and 
for  which  the  Insured  Is  liable  shall  be  computed  as  follows: 

(1)  [Liability  suits.]  For  all  liability  suits  being  defended  under  policies  written 
more  than — 

(a)  Ten  years  prior  to  the  date  as  of  which  the  statement  Is  made,  one  thousand 
five  hundred  dollars  for  each  suit 

(b)  Five  and  less  than  ten  years  prior  to  the  date  as  of  which  the  statement  Is  made, 
one  thousand  dollars  for  each  suit 

(c)  Three  and  less  than  five  years  prior  to  the  date  as  of  which  the  statement  is 
made,  eight  hundred  fifty  dollars  for  each  suit 

(2)  [Liability  policies.]  For  all  liability  policies  written  during  the  three  years  imme- 
diately preceding  the  date  as  of  which  the  statement  is  made,  such  reserve  shall  be 
sixty  per  centum  of  the  earned  liability  premiums  of  each  of  such  three  years  less  ail 
loss  and  loss  expense  payments  made  under  the  liability  policies  written  in  the 
correeponding  years;  but  in  any  event,  such  reserve  shall,  for  the  first  of  such  three 
years,  be  not  less  than  seven  hundred  fifty  dollars  for  each  outstanding  liability  suit  on 
said  year's  policies. 

(3)  [Claims  under  policies  written  three  years  prior.]  BV)r  all  compensation  claims 
under  policies  written  more  than  three  years  prior  to  the  date  as  of  which  the  state- 
ment is  made,  the  present  values  at  four  per  centum  interest  of  the  determined  and 
the  estimated  future  payments. 

(4)  [Claims  under  policies  written  three  years  preceding.]  For  all  compensation 
claims  under  policies  written  in  the  three  years  immediately  preceding  the  date  as  of 
which  the  statement  is  made,  such  reserve  shall  be  seventy  per  centum  of  the  earned 
compensation  premiums  of  each  of  such  three  years,  less  all  loss  and  loss  expense 
payments  made  in  connection  with  such  claims  under  policies  written  In  the  correspond- 
ing years;  but  in  any  event  In  the  case  of  the  first  year  of  any  such  three>year  period 
such  reserve  shall  be  not  less  than  the  present  value  at  four  per  centum  Interest  of 
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the  determined  and  the  estimated  unpaid  compensation  claims  under  policies  written 
during  such  year. 

["Earned  premiums."]  The  term  "earned  premiums/'  as  used  herein,  shall  include 
gross  premiums  charged  on  all  policies  written,  Including  all  determined  excess  and 
additional  premiums,  less  return  premiums,  other  than  premiums  returned  to  policy- 
holders as  dividends,  and  less  reinsurance  premiums  and  premiums  on  policies  can- 
celled, and  less  unearned  premiums  on  policies  In  force. 

["Compensation."]  The  term  "compensation"  as  used  in  this  act,  shall  relate  to  all 
insurance  effected  by  virtue  of  statutes  providing  compensation  to  employees  for  per- 
sonal injuries  irrespective  of  fault  of  the  employer.  The  term  "liability"  shall  relate 
to  all  insurance  except  compensation  insurance  against  loss  or  damage  from  accident 
to  or  injuries  suffered  by  an  employee  or  other  person  and  for  which  the  insured  is 
liable. 

["Loss  payments."]  The  terms  "loss  payments"  and  "loss  expense  payments,"  as 
used  herein,  shall  include  all  payments  to  claimants,  including  payments  for  medical 
and  surgical  attendance,  legal  expenses,  salaries  and  expenses  of  investigators,  adjusters 
and  field  men,  rents,  stationery,  telegraph  and  telephone  charges,  postage,  salaries  and 
expenses  of  office  employees,  home  office  expenses,  and  all  other  payments  made  on 
account  of  clainus,  whether  such  payments  shall  be  allocated  to  specific  claims  or 
unallocated. 

[Distribution  of  unallocated  liability  loss  expense  payments.]  All  uniillocated  liability 
loss  expense  payments  made  in  a  given  calendar  year  subsequent  to  the  first  four  yeara 
in  which  an  insurer  has  been  issuing  liability  policies,  shall  be  distributed  as  follows: 
Thirty-five  per  centum  shall  be  charged  to  the  policies  written  in  that  year,  forty  per 
centum  to  the  policies  written  in  the  preceding  year,  ten  per  centum  to  the  policies 
written  in  the  second  year  preceding,  ten  per  centum  to  the  policies  written  in  the  third 
year  preceding,  and  five  per  centum  to  the  policies  written  in  the  fourth  year  preceding, 
and  such  payments  made  In  each  of  the  first  four  calendar  years  in  which  an  insurer 
issues  liability  policies  shall  be  distributed  as  follows:  In  the  first  calendar  year  one 
hundred  per  centum  shall  be  charged  to  the  policies  written  in  that  year,  in  the  second 
calendar  year  fifty  per  centum  shall  be  charged  to  the  policies  written  in  that  year  and 
fifty  per  centum  to  the  policies  written  in  the  preceding  year;  in  the  third  calendar 
year  forty  per  centum  shall  be  charged  to  the  policies  written  In  that  year,  forty  per 
centum  to  the  policies  written  in  the  preceding  year,  and  twenty  per  centum  to  the 
policies  written  in  the  second  year  preceding,  and  in  the  fourth  calendar  year  thirty- 
five  per  centum  shall  be  charged  to  the  policies  written  in  that  year,  forty  per  centum 
to  the  policies  written  in  the  preceding  year,  fifteen  per  centum  to  the  policies  written 
in  the  second  year  preceding,  and  ten  per  centum  to  the  policies  written  in  the  third 
year  preceding,  and  a  schedule  showing  such  distribution  shall  be  included  in  the  annual 
statement. 

[Distribution  of  unallocated  compensation  loss  expense  payments.]  All  unallocated 
compensation  loss  expense  payments  made  in  a  given  calendar  year  subsequent  to  the 
first  three  years  in  which  an  insurer  has  been  issuing  compensation  policies  shall  be 
distributed  as  follows:  Forty  per  centum  shall  be  charged  to  the  policies  written  in 
that  year,  forty-five  per  centum  to  the  policies  written  In  the  preceding  year,  ten  per 
centum  to  the  policies  written  in  the  second  year  preceding  and  five  per  centum  to 
the  policies  written  in  the  third  year  preceding,  and  such  payments  made  in  each  of 
the  first  three  calendar  years  in  which  an  Insurer  issues  compensation  policies  shall  be 
distributed  as  follows:  In  the  first  calendar  year  one  hundred  per  centum  shall  be 
charged  to  the  policies  written  in  that  year.  In  the  second  calendar  year  fifty  per  centum 
shall  be  charged  to  the  policies  written  in  that  year  and  fifty  per  centum  to  the  policies 
written  in  the  preceding  year,  in  the  third  calendar  year  forty-five  per  centum  shall 
be  charged  to  the  policies  written  in  that  year,  forty-five  per  centum  to  the  policies 
written  in  the  preceding  year  and  ten  per  centum  to  the  policies  written  in  the  second 
year  preceding,  and  a  schedule  showing  such  distribution  shall  be  included  in  the  annual 
statement 
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[Additional  reserves.]  Whenever,  in  the  Judgment  of  the  insurance  commissioner, 
the  liability  or  compensation  loss  reserves  of  any  insurer  under  his  supervision,  calcu- 
lated in  accordance  with  the  foregoing  provisions,  are  inadequate,  he  may,  in  his  dis- 
cretion, require  such  insurer  to  maintain  additional  reserves  based  upon  estimated 
individual  claims  or  otherwise. 

[Schedule  of  experience.]  Each  insurer  that  writes  liability  or  compensation  policies 
shall  Include  in  the  annual  statement  required  by  law  a  schedule  of  its  experience 
thereunder  in  such  form  as  the  insurance  commissioner  may  prescribe. 

History:  Amendment  approved  June  6,  1913,  Stats,  and  Amdts. 
1913,  p.  493;  amended  May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1178. 
In  effect  July  27,  1917. 

Editorial  Note:  On  June  6,  1913,  two  acts  were  passed  amend- 
ing S  602a,  see  Stats,  and  Amdts.  1913,  pp.  465,  493,  Kerr's  Cumulative 
Supplement  to  Cyc.  Codes  of  California,  1906-1913,  pp.  65-70,  and 
"editorial''  note  on  pp.  67,  68.  From  a  reading  of  the  two  amendments 
of  1903  it  is  manifest  that  the  Intention  of  the  legislature  was  to  amend 
the  second  of  the  acts  passed  on  June  6,  1913,  and  which  in  "Kerr's 
Cumulative  Supplement"  and  "Kerr's  Small  Codes  of  Califomia,"  is 
designated  as  S  602 [a]. 


§616. 


1.     6em«nd  asemt  under  thlm  acctlOB*— The 

clause  declaring  that  the  process  agent  shall 
also  be  "deemed  in  law  a  general  agent*' 
does  not  prevent  an  Insurance  company  from 
Inserting  In  the  policy  stipulations  that  such 
agent  shall  have  no  power  to  waive  for- 
feitures or  alter  the  terms  of  the  policy  after 


issuance.  The  company  may  limit  the  au- 
thority of  its  agents,  and  whether  or  not 
authority  has  been  limited  is  a  question 
of  fact,  and  the  mere  proof  that  one  has 
been  made  a  "general  agent"  under  this 
section  does  not  make  it  a  question  of  law. 
— Belden  v.  Union  Central  Life  Ins.  Co.,  167 
Cal.  740.  141  Pac.  870. 


§633.  LICENSE  TO  ACT  AS  mSURANOE  AGENT.  No  person,  shall 
within  this  state  act  as  the  agent  of  any  insurance  or  surety  company  or  society  until 
such  person  shall  have  first  obtained  a  license  from  the  insurance  commissioner  author^ 
izing  him  or  it  so  to  act. 

[Agent,  who  is.]  Any  person  duly  appointed  and  authorized  by  an  insurance  or 
surety  company  or  society  to  solicit  applications  for  insurance  or  surety  bonds,  or 
effect  insurance  or  surety  bonds  in  the  name  of  such  company,  shall  be  an  agent 
within  the  meaning  of  this  section.  The  insurance  commissioner  shall  upon  written 
notice  from  any  Insurance  or  surety  company  or  society,  authorized  to  transact  busi- 
ness in  this  state,  of  its  appointment  of  any  person  to  act  as  its  agent  and  upon  pay- 
ment of  the  fee  provided  for  in  section  six  hundred  five  of  the  Political  Code,  issue  to 
such  person  a  license  in  such  form  as  may  be  prescribed  by  the  insurance  depart- 
ment; 

tAppilcation.]  provided,  however,  that  such  proposed  licensee  shall  first  file  with  the 
insurance  commissioner  of  the  State  of  Califomia  upon  a  form  to  be  prescribed  and 
furnished  by  said  insurance  commissioner,  an  application  in  writing,  duly  verified  under 
oath,  reciting: 

1.  The  applicant's  full  nfijne  and  address;  i 

2.  The  name  of  the  company  for  which  the  applicant  is  to  act  as  agent; 

3.  The  applicant's  experience  in  the  Insurance  or  surety  business; 

4.  If  the  applicant  is  engaged  in  any  business  other  than  insurance  or  surety,  the 
nature  of  such  business  and  the  name  under  which  such  business  is  conducted; 

5.  That  the  applicant  intends  to  carry  on  in  good  faith  the  occupation  of  an  insure 
ance  or  surety  agent,  and  that  said  applicant  does  not  seek  such  appointment  for  the 
purpose  of  avoiding  or  preventing  the  operation  or  enforcement  of  the  Insurance  laws 
of  this  state. 

[Revocation  or  suspension  of  license.]  If  it  shall  be  brought  to  the  attention  of  the 
insurance  commissioner  that  any  agent  licensed  hereunder  has  wilfully  misstated  any 
materia]  fact  in  his  application,  or  that  the  purpose  or  principal  use  of  such  license  as 
an  insurance  or  surety  agent  is  to  avoid  or  prevent  the  operation  or  enforcement  of 
any  antirebate  law  or  other  insurance  law  of  this  state,  then  the  insurance  commls- 

S441 


S  «SSa  POLITICAL  CODE.  [Pt.  TO,  Tit.  I, 

fiiioner  shall  give  notice  to  such  agent  and  cite  him  to  appear  before  such  insurance 
commissioner  and  show  cause  why  his  license  as  an  insurance  or  surety  agent  should 
not  be  suspended  or  revoked.  If  at  the  hearing  of  said  order  to  show  cause  it  shall 
appear  that  said  agent  has  wilfully  misstated  any  material  fact  in  his  application  to  the 
insurance  commissioner,  or  that  the  purpose  or  principal  use  of  such  license  is  to  avoid 
or  prevent  the  operation  or  enforcement  of  any  antirebate  law  or  other  insurance 
law  of  this  state,  then  the  insurance  commissioner  shall  either  revoke  or  suspend  the 
license  of  such  agent,  and  shall  notify  both  the  agent  and  the  company  of  such  revo- 
cation or  suspension. 

[Action  to  review  facts.]  If  at  any  time  the  insurance  commissioner  revokes  or  sus- 
pends the  license  theretofore  granted  to  any  agent,  such  applicant  or  agent  may  com- 
mence an  action  against  the  insurance  commissioner  for  the  purpose  of  reviewing 
the  facts  and  the  law  pertinent  to  the  controversy,  and  for  the  purpose  of  obtaining 
relief,  or  cancelling  the  act  of  the  insurance  commissioner.  In  any  such  action  the 
court  shall  have  full  power  to  investigate  all  the  facts  de  novo  without  regard  to  the 
determinations  previously  made  by  the  insurance  commissioner.  All  of  the  provisions 
of  the  Code  of  Civil  Procedure  relating  to  pleadings,  proofs,  trials  and  appeals  shall 
be  applicable  to  such  actions. 

Such  action  shall  be  commenced  and  tried  in  the  superior  court  of  the  county  in  which 
such  agent  resides,  unless  the  parties  thereto  stipulate  otherwise. 

[Time  in  force.]  Unless  revoked  by  the  commissioner,  or  unless  the  company  by 
written  notice  to  the  commissioner  cancels  the  agent's  authority  to  act  for  it,  such 
license,  or  any  renewal  thereof,  shall  expire  on  the  first  day  of  July  next  after  its  issue 
or  renewal.  Any  license  issued  after  this  section  takes  effect  may  in  the  discretion 
of  the  insurance  commissioner  be  renewed  for  a  succeeding  year  by  a  renewal  cer- 
tificate without  the  commissioner  requiring  the  detailed  information  required  by  this 
section. 

[Penalty.]  Any  person  who  shall  act  or  ofter  to  act  or  assume  to  act  as  an  insur- 
ance or  surety  agent  unless  licensed  by  the  insurance  commissioner  as  provided  in  this 
section,  or  after  such  license  granted  to  him  or  it  has  been  suspended  or  revoked,  shall 
be  guilty  of  a  misdemeanor,  but  any  policy  issued  on  an  application,  thus  procured, 
shall  bind  the  insurance  company  if  otherwise  valid. 

[Title  Insurance,  etc.,  not  affected.]  Nothing  in  this  section  shall  be  construed  to 
apply  to,  refer  to,  or  affect  county  mutual  fire  insurance  companies,  or  their  agents, 
or  title  insurance  business,  or  fraternal  benefit  societies,  or  agents  or  employees  of 
reciprocal  or  Interinsurance  exchanges. 

[Fees.]  Nothing  herein  contained  shall  in  any  manner  limit  the  fees  provided  for  in 
section  six  hundred  five  of  the  Political  Code. 

History:  Original  enactment  approved  March  12,  1874,  Code  Amdts. 
1878-4,  p.  66;  amended  April  6,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  90;  March  9,  1893,  Stats,  and  Amdts.  1893,  p.  116;  repealed  and  pres- 
ent section  approved  March  8,  1907,  Stats,  and  Amdts.  1907,  p.  166, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  56;  amended  June  1,  1917,  Stats,  and 
Amdts.  1917,  p.  1617.  In  effect  July  31, 1917. 

§  633a.  LICENSE  TO  ACT  AS  INSURANCE  BROKER.  No  person,  firm 
or  corporation  shall  within  this  state  act  as  an  insurance  broker  until  such  person,  firm 
or  corporation  shall  have  first  obtained  a  license  from  the  insurance  commissioner 
authorizing  him  or  it  so  to  act 

[Who  are  Insurance  brokers.]  Any  person,  firm  or  corporation,  other  than  an  insure 
ance  or  surety  company,  or  society,  or  agent  of  such  company  or  society,  or  employee 
compensated  by  salary  only  and  acting  on  behalf  of  such  company  or  society  or  agent, 
or  a  medical  examiner  for  a  life  insurance  company  or  society,  who,  for  compensation 
acts  or  aids  in  any  manner  in  negotiating  contracts  of  insurance  or  surety  bonds  or 
reinsurance  or  placing  risks,  or  effecting  insurance  or  reinsurance  for  a  party  other 
than  himself  or  itself,  shall  be  an  insurance  broker  within  the  meaning  of  this  section. 
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[License  ieeued.]  The  insurance  commiaBioner  shall  upon  the  payment  of  a  fee  pro- 
vided for  in  section  six  hundred  five  of  the  Political  Code,  issue  to  a  person,  firm  or 
corporation  a  license  to  act  as  an  insurance  broker  to  negotiate  contracts  of  insurance 
or  surety  bonds,  or  reinsurance,  or  place  risks,  or  effect  insurance  or  surety  bonds 
or  reinsurance,  with  any  insurance  or  surety  company  or  society  authorized  to  transact 
such  business  within  this  state,  or  with  its  agent,  or  with  another  broker; 

[Application.]  provided,  however,  that  such  proposed  licensee  shall  first  file  with  the 
insurance  commissioner  of  the  State  of  California,  upon  a  form  to  be  prescribed  and  fur- 
nished by  said  insurance  commissioner,  an  application  in  writing,  duly  verified  under 
oath,  reciting: 

1.  The  applicant's  full  name  and  address; 

2.  The  applicant's  experience  in  the  insurance  business; 

3.  If  the  applicant  is  engaged  in  any  other  business  than  insurance,  the  nature  of 
such  business  and  the  name  under  which  such  business  is  conducted; 

4.  If  the  applicant  be  a  copartnership,  the  names  of  the  partners  comprising  such 
copartnership,  or  if  the  applicant  be  a  corporation,  the  names  of  the  officers  thereof; 

5.  That  the  applicant  intends  to  carry  on  in  good  faith  the  occupation  of  an  insurance 
broker,  and  that  said  applicant  does  not  seek  a  license  as  an  insurance  broker  for  the 
purpose  of  avoiding  or  preventing  the  operation  or  enforcement  of  the  insurance  laws 
of  this  state. 

[Time  in  force.]  An  Insurance  broker's  license  so  Issued  shall  remain  in  force  until 
July  first  of  any  year  after  the  date  of  the  Issuance  thereof,  unless  sooner  revoked  by 
the  insurance  commissioner.  Such  broker's  license  Issued  on  an  application  as  here- 
inbefore provided  may  in  the  discretion  of  the  insurance  commissioner  be  renewed 
upon  expiration  for  a  succeeding  year  upon  the  payment  of  a  fee,  provided  for  in  sec- 
tion six  hundred  five  of  the  Political  Code,  without  requiring  anew  the  details  required 
in  the  original  application. 

[Revocation  or  suspension  of  license.]  If  It  shall  be  brought  to  the  attention  of  the 
insurance  commissioner  that  any  Insurance  broker  licensed  hereunder  has  wilfully  mis- 
stated any  material  fact  in  his  application,  or  that  the  purpose  or  principal  use  of  such 
license  as  an  insurance  broker  is  to  avoid  or  prevent  the  operation  or  enforcement  of 
any  antirebate  law  or  other  insurance  law  of  this  state,  then  the  Insurance  commis- 
sioner shall  give  notice  to  such  insurance  broker  and  cite  him  to  appear  before  such 
Insurance  commissioner  and  show  cause  why  his  license  as  an  insurance  broker  should 
not  be  suspended  or  revoked.  If  at  the  hearing  of  said  order  to  show  cause  it  shall 
appear  that  said  insurance  broker  has  wilfully  misstated  any  material  fact  in  his  appli- 
cation to  the  insurance  commissioner,  or  that  the  purpose  or  principal  use  of  such 
license  is  to  avoid  or  prevent  the  operation  or  enforcement  of  any  antirebate  law  or 
other  insurance  law  of  this  state,  then  the  insurance  commissioner  shall  either  revoke 
or  suspend  the  license  of  such  insurance  broker  and  shall  notify  such  broker  of  such 
revocation  or  suspension,  and  shall  publish  a  notice  of  the  revocation  or  suspension  of 
said  insurance  broker's  license  In  such  a  manner  as  he  deems  proper  for  the  protection 
of  the  public 

[Action  to  review  facts.]  If  at  any  time  the  insurance  commissioner  revokes  or  sus- 
pends the  license  theretofore  granted  to  a  broker,  such  broker  may  commence  an  action 
against  the  Insurance  commissioner  for  the  purpose  of  reviewing  the  facts  and  the  law 
pertinent  to  the  controversy,  and  for  the  purpose  of  obtaining  relief,  or  cancelling  the 
act  of  the  insurance  commissioner.  In  any  such  action  the  court  shall  have  full  power 
to  investigate  all  the  facts  de  novo  without  regard  to  the  determination  previously 
made  by  the  insurance  commissioner.  All  of  the  provisions  of  the  Code  of  Civil  Pro- 
cedure relating  to  pleadings,  proofs,  trials  and  appeals  shall  be  applicable  to  such 
action. 

Such  action  shall  be  commenced  and  tried  in  the  superior  court  of  the  county  in 
which  such  broker  resides,  unless  the  parties  thereto  stipulate  otherwise. 

[Nonresident  brokers.]  The  Insurance  commissioner  may  upon  application  issue  to 
nonresident  insurance  brokers  a  license  to  transact  insurance  in  this  state  subject  to 
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the  same  qualifications,  requirements,  restrictions  and  fees  as  provided  for  resident 
brokers. 

[Penalty.]  Any  person,  firm  or  corporation,  who  shall  act  or  offer  to  act  or  assume 
to  act  as  an  insurance  broker,  unless  licensed  by  the  insurance  commissioner  as  pro- 
vided in  this  section,  or  after  such  license  granted  to  him  or  it  has  been  revoked,  shall 
be  guilty  of  a  misdemeanor,  but  the  policy  issued  on  an  application  thus  procured,  shall 
bind  the  insurance  company,  if  otherwise  valid. 

[Title  Insurance,  etc.,  not  affected.]  Nothing  in  this  section  shall  apply  to  or  in  any 
way  affect  title  insurance  business,  fraternal  benefit  societies  or  county  mutual  fire 
insurance  companies. 

[Feet.]  Nothing  herein  contained  shall  in  any  manner  limit  the  fees  provided  for  in 
section  six  hundred  five  of  the  Political  Code. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1615.   In  effect  July  31,  1917. 


§  633b.    POUOT  BIUST  CONTAIN  TRUE  STATEMENT  OF 


AND  RISK.  No  insurance  or  surety  company  or  society,  nor  any  agent,  shall  insure 
any  risk  in  this  state,  nor  shall  any  agent  or  broker  assist  in  arranging  any  such  insur- 
ance, the  policy  or  contract  for. which  does  not  contain  a  true  and  correct  statement 
of  the  premium  consideration  paid  or  to  be  paid  therefor,  and  of  the  risk  covered  for 
such  premium  consideration;  provided,  however,  that  if  the  insurance  be  of  a  char- 
acter where  the  exact  premium  is  only  determinable  upon  the  expiration  of  the  policy 
or  contract,  such  policy  or  contract  must  contain  a  true  and  correct  statement  of  the 
basis  and  rates  upon  which  the  said  final  premium  or  consideration  is  to  be  determined 
and  paid,  and  of  the  risk  covered  for  such  premium  consideration. 

[Covering  notes.]  This  section  shall  not  be  construed  to  prohibit  the  use  of  covering 
notes  to  temporarily  bind  insurance  or  surety  bonds  pending  the  issuance  of  the  policy 
or  contract;  provided, -that  for  every  such  covering  note  so  used,  within  ninety  days 
thereafter  a  policy  or  contract  shall  be  issued  in  lieu  thereof,  including  within  its  terms 
the  identical  insurance  protected  under  said  covering  note  and  the  premium  considera- 
tion paid  or  to  be  paid  therefor. 

[Rebates  proKiblted.]  No  insurance  or  surety  company  or  society,  by  itself  or  by 
any  other  party,  and  no  agent,  or  insurance  broker,  personally  or  by  any  other  party, 
shall  offer,  promise,  allow,  give,  set  off  or  pay,  directly  or  indirectly,  as  an  induce- 
ment to  insurance  on  any  risk  in  this  state,  now  or  hereafter  to  be  written,  any 
rebate  of  or  part  of  the  premium  payable  on  the  policy  or  contract  of  insurance  or 
surety  bond,  or  of  the  agent's  or  broker's  commission  thereon;  nor  shall  any  such  com- 
pany, or  society,  agent,  or  broker,  personally  or  otherwise,  offer,  promise,  allow, 
give,  set  off,  or  pay,  directly  or  indirectly  as  an  inducement,  such  insurance,  any  earn- 
ings, profits,  dividends,  or  other  benefit,  founded,  arising,  accruing,  or  to  accrue  on 
such  insurance  or  surety  bond,  or  therefrom,  or  any  other  valuable  consideration  which 
is  not  clearly  specified;  promised  or  provided  for  in  the  policy  or  contract  of  insurance, 
or  in  the  application  for  such  surety  bond;  provided,  however,  that  nothing  in  this  sec- 
tion shall  be  construed  to  prevent  a  mutual  fire  insurance  company  from  returning 
any  portion  of  the  premium  as  a  dividend,  at  the  expiration  of  the  term  covered  by  such 
premium. 

[Commission — Discount  on  marine  insurance.]  Nothing  in  this  section  shall  be  con- 
strued to  prohibit  any  insurance  or  surety  company  or  society,  or  agent  for  such 
company  or  society,  or  broker,  from  paying  commission  to  another  company,  society, 
agent,  or  insurance  broker,  nor  shall  this  section  be  construed  to  prohibit  any  marine 
insurance  company,  agent,  or  broker  from  allowing  any  insured,  such  usual  discount 
as  is  sanctioned  by  custom  amongst  marine  insurers  as  being  additional  to  the  agent's 
or  broker's  commission,  but  this  exemption  shall  in  no  wise  operate  to  relieve  marine 
insurance  in  any  other  respect  from  the  full  operation  of  this  section. 

[Agent's  commission  on  own  insurance.]  This  section,  except  as  hereinbefore  spe- 
cifically provided,  shall  not  be  construed  to  prevent  any  insurance  or  surety  company 
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from  paying  to  another  insurance  or  surety  company,  or  to  an  agent  or  broker,  or  to 
prevent  any  insurance  or  surety  company  or  si^ch  an  agent  or  broker  from  receiving 
a  commission  in  respect  to  any  policy  under  which  it,  itself,  or  he,  himself,  is  insured. 

[Bonuses.]  Nothing  in  this  section  shall  be  so  construed  as  to  prohibit  any  com- 
pany issuing  nonparticipating  life  insurance  from  paying  bonuses  to  policyholders  or 
otherwise  abating  their  premiums,  in  whole  or  in  part  out  of  surplus  accumulated  from 
nonparticipating  insurance;  nor  to  prohibit  any  company  transacting  industrial  insur- 
ance on  the  weekly  payment  plan  from  returning  to  policyholders  who  have  made 
premium  payment  for  a  period  of  at  least  one  year  directly  to  the  company  at  its  home 
or  district  ofElces,  a  percentage  of  the  premium  which  the  company  would  have  paid 
for  the  weekly  collection  of  such  premiums.  This  section  shall  not  be  construed  to 
prevent  any  life  insurance  company  paying,  or  contract  holders  receiving  special  com- 
pensations, or  allowing  and  receiving  credits  already  agreed  upon  in  contracts  now 
in  force. 

[Producing  books,  etc.]  No  person  shall  be  excused  from  testifying  or  from  pro- 
ducing any  books,  papers,  contracts,  agreements  or  documents  at  the  trial  or  hearing 
of  any  person  or  company,  association  or  society  charged  with  violating  any  provisions 
of  this  section,  on  the  ground  that  such  testimony  or  evidence  may  tend  to  incriminate 
himself,  but  no  person  shall  be  prosecuted  for  any  act  concerning  which  he  shall  be 
compelled  so  to  testify  or  produce  evidence,  documentary  or  otherwise,  except  for  per- 
jury committed  in  so  testifjring. 

[Responsibility  of  comany.]  Every  insurance  company  or  society  shall  be  charged 
with  full  responsibility  to  exercise  reasonable  diligence  for  the  observance  of  this  sec- 
tion by  its  agents  and  it  shall  be  unlawful  for  any  insurance  or  surety  company  to 
appoint  as  its  agent  any  person,  firm  or  corporation,  or  the  employee  or  nominee 
of  said  person,  firm  or  corporation,  for  the  purpose  of  enabling  such  person,  firm  or 
corporation  to  obtain  a  policy  or  contract  of  insurance  at  a  cost  less  than  that  specified 
in  any  policy  or  contract  of  insurance  issued  to  such  person,  firm  or  corporation,  or 
at  a  cost  less  than  that  specified  in  any  application  for  any  surety  bond  issued  in  behalf 
of  such  person,  firm  or  corporation. 

[Penalty.]  An  officer  or  employee  of  any  insurance  or  surety  company  or  society,  or 
any  agent  or  broker,  or  any  officer  or  employee  of  such  agent  or  broker  who  violates 
any  of  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor. 

[Certificate  of  authority  suspended.]  Upon  it  being  proven  to  the  insurance  commis- 
sioner after  a  hearing  upon  reasonable  notice  to  the  accused  of  the  time  and  place 
of  such  hearing  that  any  insurance  or  surety  company  or  society  shall  knowingly  have 
violated  any  of  the  provisions  of  this  act,  or  shall  knowingly  have  permitted  any  officer, 
managerial  agent,  or  managerial  employee,  to  violate  any  of  the  provisions  of  this 
act,  he  shall  have  authority  to  suspend  the  certificate  of  authority  of  such  insurance 
or  surety  company  or  society  to  do  the  kind  of  business  in  which  the  violation  of  the 
provisions  of  this  act  occurred. 

[Agent's  license  revoked.]  And  the  insurance  commissioner  shall  have  authority  to 
suspend  or  revoke  the  license  issued  to  any  agent  or  broker  on  its  being  proven  to 
him,  after  hearing,  that  such  agent  or  broker  has  knowingly  and  wilfully  violated  any 
of  the  provisions  of  this  act 

[Action  to  review  facts.]  If  at  any  time  the  insurance  commissioner  suspends  the 
certificate  of  authority  theretofore  granted  to  any  insurance  or  surety  company,  or 
revokes  or  suspends  the  license  theretofore  granted  to  any  broker  or  agent,  or  refuses 
to  grrant  a  certificate  of  authority  to  any  insurance  or  surety  company,  or  license 
to  any  broker  or  agent,  any  interested  person  or  company  may  commence  an  action 
against  the  insurance  commissioner  for  the  purpose  of  reviewing  the  facts  and  the  law 
pertinent  to  the  controversy  and  for  the  purpose  of  obtaining  the  relief  refused  or  for 
canceling  the  action  of  the  commissioner.  In  any  such  action  the  court  shall  have 
full  power  to  Investigate  all  the  facts  de  novo,  without  regard  to  the  determinations 
previously  made  by  the  commissioner.  In  the  trial  of  such  actions  all  of  the  provi- 
sions of  the  Ck>de  of  Civil  Procedure,  shall  be  applicable.  Such  action  shall  be  com- 
menced and  tried  in  the  superior  court  of  the  county  in  which  such  insurance  or  surety 
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company  or  society  has  Its  principal  place  of  business  In  this  state,  or  In  which  such 
broker  or  agent  resides,  unless  the  parties  thereto  stipulate  otherwise. 

[Title  Insurance,  etc.,  not  affected.]  Nothing  in  this  act  shall  apply  to,  or  in  any  way 
affect  reciprocal  or  interinsurance  contracts,  title  insurance  business,  fraternal  benefit 
societies,  or  county  mutual  fire  insurance  companies. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1612.   In  efTect  July  31,  1917. 


AETICIiE  XVm. 

STATE  BOABD  OF  CONTBOL  AND  ACCOUNTING. 

§  678.  City,  county  and  district  authorities  to  notify  state  board  and  treasurer  of  bonds  for  sale. 
$  686.  Department  of  public  accounting.    Superintendent,  etc. 


§654. 

1.     state  board  of  control— Powers,  ete. — 

The  purposes  for  which  the  state  board  of 
control  was  created  and  the  powers  with 
w^hich  it  was  Invested  are  in  no  very  essen- 
tial sense  different  from  those  soverninff  the 
creation  and  deflninir  the  powers  and  duties 
of  the  state  board  of  examiners,  the  flnal 
predecessor  of  the  board  of  control. — ^U*Ren 
v.  State  Board  of  Control,  81  Cal.  App.  6, 
159  Pac.  615. 

§663. 

1.  Scrntiny  and  examination  of  elalnui 
presented  under  section  4290  are  limited  to  an 
inquiry  as  to  whether  the  sheriff  has  ren- 
dered the  services  set  forth  in  his  claim  and 
whether  the  amount  claimed  for  expenses 
was  necessarily  incurred  in  the  performance 


of  the  services. — Hammel  v.  Neylan,  81  Cal. 
App.  21,  159  Pac.  618. 


§671. 


1.  Rejected  elalma— Remedy. — ^Where  the 
board  of  control  flnds  that  the  conditions 
necessary  to  the  Justification  of  the  claims 
had  been  complied  with,  and  disallowed  the 
claims  upon  grounds  other  than  those  pre- 
scribed by  law,  the  remedy  of  the  claimant 
is  mandamus  and  not  by  appeal  to  the  legis- 
lature, this  latter  remedy  beinsr  forced  on 
the  claimant  only  in  a  case  where  the  board 
flnds  that  the  services  claimed,  or  the  ex- 
penses incurred  in  the  performance  were 
unnecessary,  because  in  the  absence  of  such 
facts  the  allowance  of  the  claim  would  be 
clearly  unauthorized. — Hammel  v.  Neylan, 
31  Cal.  App.  21,  159  Pac.  618. 


§678.    OITT,   OOUNTT  AND  DISTRICT  AUTHORITIBS  TO  NOTIF? 

STATE  BOARD  OF  CONTROL  AND  TREASURER  OF  BOND  SALE.  Whenever,  under 
the  provisiona  of  law,  the  board  of  supervisors,  trustees,  common  council  or  other  goT- 
eming  boards  or  bodies  of  any  city  or  county,  city  or  town  or  school  district  of  this 
state  shall  advertise  the  sale  of  bonds  voted  for  any  purpose,  the  clerk  of  such  board 
of  supervisors,  trustees,  common  council  or  other  governing  board  or  body  shall  forth- 
with by  mail,  postage  prepaid,  notify  the  state  board  of  control  and  state  treasurer 
at  the  capitol  of  such  issuance  and  sale  of  bonds  and  shall  specify  the  purposes  for 
which  such  bonds  were  voted,  the  amount  of  the  total  issue  for  each  purpose,  the 
denomination  of  each  bond  showing  date  of  issuance  and  date  of  maturity,  the  rate 
of  interest  showing  when  and  where  payable,  the  assessed  value  of  the  property  upon 
which  such  bonds  are  a  lien,  the  total  amount  of  other  bonded  indebtedness  which  is  a 
lien  upon  said  property,  and  shall  upon  request  of  the  state  board  of  control  furnish  a 
full  description  of  the  proceedings  leading  up  to  such  issue;  provided,  that  no  certified 
check,  bond  or  other  assurance  in  law  shall  be  required  from  the  state  upon  its  bid 
to  purchase  bonds. 

History:  Enacted  April  3,  1911,  Stats,  and  Amdts.  1911,  p.  695; 
amended  May  14,  1917,  Stats,  and  Amdts.  1917,  p.  466.  In  efTect  July 
27,  1917. 


§682. 

1.  Board  of  control— Powera  to  sue  for 
state* — No  power  is  vested  In  the  board  to 
Institute  or  maintain  actions  for  the  recov- 
ery of  funds  due  the  state.     The  powers  of 


supervision  and  investigation  ffiven  here- 
under, in  a  case  of  the  character  here  In- 
volved, be  exercised  subject  to  and  con- 
trolled by  section  4290. — Hammel  v.  Neylan, 
81  Cal.  App.  21,  159  Pac.  618. 
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§686.    DEPABTBCENT   OF  PUBLIC   AOOOUNTINO.     SUPERINTEND. 

ENT,  ETC.  There  is  hereby  established  in  connection  with  and  under  the  supervision 
of  the  state  board  of  control  a  department  of  public  accounting.  The  board  shall 
appoint  a  superintendent  of  accounts  at  an  annual  salary  of  three  thousand  six 
hundred  dollars,  and  two  assistants  at  an  annual  salary  of  two  thousand  seven  hundred 
dollars  each.  Such  appointees  shall  be  skillful  accountants  and  well  versed  in  public 
accounting. 

[Bond.]  They  shall  (each)  execute  a  bond  to  the  state  in  the  sum  of  ten  thousand 
doUara.  They  shall  be  civil  executive  officers  and  their  salaries  shall  be  paid  in  the 
same  manner  and  at  the  same  time  as  the  salaries  of  state  officers  are  paid. 

[Additional  accountantt.]  The  board  may  also  appoint  such  additional  accountants 
as  may  be  necessary  to  carry  on  the  work  of  the  department  at  salaries  not  to  exceed 
for  any  one  of  such  appointees  the  sum  of  two  thousand  four  hundred  dollars  per 
annunL  Such  salaries,  upon  authority  of  the  board,  shall  be  paid  out  of  money  appro- 
priated for  the  use  of  the  department  at  the  same  time  and  in  the  same  mauAer  as 
the  salaries  of  state  officers  are  paid.  Such  accountants  shall  be  chosen  from  persons 
who  have  successfully  taken  an  open  competitive  examination  given  along  practical 
lines  showing  their  fitness  for  the  work  required.  They  shall  each  execute  to  the  state 
a  bond  In  the  sum  of  five  thousand  dollars. 

[Authority  to  administer  oaths.]  All  of  the  appointees  in  this  section  are  empowered 
to  administer  oaths  in  the  furtherance  of  their  official  duties. 

History:  Enacted  April  3,  1911,  State,  and  Amdte.  1911,  p.  597; 
amended  May  14,  1917,  State,  and  Amdte.  1917,  p.  467.  in  effect  July 
27,  1917, 

ABTICLB  XX. 

SUPERINTENDENT  OF  CAPITOL  BUILDING  AND  GROUNDS. 
§  718.  Appointments  by  superintendent.    Gardener,  policemen,  etc. 

§718.    APPODTTMEirrS   BT   SUPERINTENDENT.     OARDENEB,    PO- 

LICEMEN,  ETC.  The  superintendent  of  capitol  building  and  grounds  may  appoint  one 
head  gardener  at  an  annual  salary  of  two  thousand  one  hundred  dollars,  and  one 
assistant  head  gardener  at  an  annual  salary  of  one  thousand  three  hundred  twenty 
dollars.  He  may  appoint  seven  special  policemen  for  the  building  and  grounds  at 
annual  salaries  of  one  thousand  three  hundred  twenty  dollars  each,  who  shall  have  the 
power  of  peace  officers,  and  the  same  power  of  arrest  as  is  herein  given  to  the  supers 
Intendent.  None  of  said  policemen  shall  be  required  to  work  more  than  six  days  in 
any  one  week.  He  may  appoint  one  clerk  for  his  office  at  an  annual  salary  of  one 
thoasand  eight  hundred  dollars,  who  shall  be  a  civil  executive  officer;  one  head  porter 
for  the  building  at  an  annual  salary  of  one  thousand  two  hundred  sixty  dollars;  one 
typewriter  expert  at  an  annual  salary  of  one  thousand  three  hundred  twenty  dollars. 
He  may  appoint  one  engineer  at  an  annual  salary  of  one  thousand  eight  hundred  dollars; 
one  fireman  at  an  annual  salary  of  one  thousand  two  hundred  sixty  dollars;  one  elec- 
trician at  an  annual  salary  of  one  thousand  eight  hundred  dollars;  provided,  however, 
that  the  superintendent  is  hereby  empowered  to  employ  an  additional  electrician  for 
emergency  purposes.  The  superintendent  may  also  appoint  two  elevator  attendants 
at  an  annual  salary  of  one  thousand  one  hundred  forty  dollars  each;  three  telephone 
exchange  operators  at  an  annual  salary  of  nine  hundred  dollars  each.  He  may  appoint 
to  serve  from  January  first  until  May  first  in  each  legislative  year  one  engineer  at  a 
monthly  salary  of  one  hundred  fifty  dollars;  one  fireman  at  a  monthly  salary  of  one 
hundred  five  dollars;  one  electrician  at  a  monthly  salary  of  one  hundred  fifty  dollars; 
two  elevator  attendants  at  a  monthly  salary  of  ninety-five  dollars  each;  one  telephone 
exchange  operator  at  a  monthly  salary  of  seventy-five  dollars;  ten  porters  at  a  monthly 
salary  of  ninety  dollars  each.   He  may  also  appoint  one  telephone  exchange  operator 
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at  a  monthly  salary  of  seyenty-five  dollars,  to  serve  six  weeks  each  year  while  the 
legislature  is  not  in  session.  The  salaries  of  all  such  appointees  shall  be  paid  at  the 
same  time  and  in  the  same  manner  as  other  state  officers. 

History:  Enacted  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  572; 
amended  June  14,  1913,  Stats,  and  Amdts.  1913,  p.  944;  May  12,  1916, 
Stats,  and  Amdts.  1916,  p.  722;  May  24,  1917,  Stats,  and  Amdts.  1917, 
p.  925.    in  efTect  July  27,  1917. 


CHAPTER  V. 

SALAEIES  OF  JUSTICES  OF  SUPREME  COURT  AND  SUPEBIOB  JUDGES. 


§737. 


1.     Amendment  of  1915-— Blfect  of.  —  The 

amendment  of  1916  to  section  787  of  the 
Political  Code,  wherein  auch  section  was 
re-enacted  as  it  stood  after  the  amendment 
of  1911  with  the  singrle  exception  of  an  al- 
lowance of  an  increased  amount  to  the  supe- 
rior Judffe  of  Sonoma  county,  did  not  have 
the  efCect  of  repealing  by  implication  the 
special  act  of  1911,  which  provided  for  an 
increased    compensation    for    the    superior 


judges  of  the  county  of  Kern,  notwithatand- 
Inff  there  was  carried  into  the  section -as 
amended  in  1915  the  compensation  allowed 
to  judffes  of  the  superior  court  of  the  county 
of  Kern  prior  to  the  passagre  of  the  special 
act  of  1911,  as  the  amendatory  act  of  1916 
contained  neither  a  sreneral  nor  a  special 
repealing*  clause,  whereas  the  special  act  of 
1911  contained  express  repealingr  clauses. — 
Peairs  v.  Chambers,  28  Cal.  App.  684,  168 
Pac.  410. 


CHAPTER  VI. 

MINISTERIAL  AND  OTHER  OFFICERS  CONNECTED  WITH  THE  COURTS. 

Article  I.  Clerk  of  the  Supreme  Court. 

IE.  Reporters  of  the  Supreme  Court. 
'HL  Notaries  PubUc. 
rv.  Commissioner  of  Deeds. 
V.  Other  Officers. 

ARTICLE  1. 
CLERK  OF  THE  SUPREME  COURT. 

§  759.  Phonographic  reporters,  district  courts  of  appeal.   Duties  and  compensation. 

§769.    PHONOORAPHIC    REPORTERS    IN    DISTRICT    COURTS    OF 

APPEAL.  DUTIES  AND  COMPENSATION.  Each  of  the  three  district  courts  of 
appeal  may  employ  and  appoint  a  phonographic  reporter,  who  shall  be  competent  to 
write  in  shorthand  at  the  rate  of  at  least  one  hundred  and  fifty  words  per  minute  and 
to  transcribe  the  same  correctly.  His  duties  shall  be  to  take  down  in  shorthand  the 
proceedings  of  the  court,  and  to  act  as  secretary  to  the  judges  in  the  discharge  of  their 
official  duties.  His  compensation  shall  be  at  the  rate  of  three  thousand  dollars  per 
annum. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  757, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  58;  amended  May  21,  1917,  Stats, 
and  Amdts.  1917,  p.  784.    In  efTect  July  27,  1917. 


ARTICLE  m. 
NOTARIES  PUBLIC. 
§  791.  Number  governor  may  commission. 

§791.    NUMBER  OOVERNOR  MAT  COMMISSION.    The  governor  may 
appoint  and  commission  such  number  of  notaries  public  for  the  several  counties,  and 
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cities  and  conntiea  of  this  state,  as  he  shall  deem  necessary  for  the  public  conveniences, 
except  that 
In  counties  of  the  second  class  the  number  shall  not  exceed  one  hundred  thirty. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  13;  March  18,  1878,  Code  Amdts.  1877-8,  p.  24;  April 
16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  59;  March  19,  1887,  Stats, 
and  Amdts.  1886-7,  p.  79;  March  19,  1889,  Stats,  and  Amdts.  1889,  p. 
377;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  289;  March  11,  1901, 
Stats,  and  Amdts.  1900-1,  p.  793;  March  20, 1903,  Stats,  and  Amdts.  1903, 
p.  244;  March  18.  1905,  Stats,  and  Amdts.  1905,  p.  199;  April  22,  1909, 
Stats,  and  Amdts.  1909,  p.  1059;  April  18,  1911,  Stats,  and  Amdts.  1911, 
p.  941;  April  23,  1913,  Stats,  and  Amdts.  1913,  p.  77;  May  20,  1915,  Stats. 
and  Amdts.  1915,  p.  695;  April  11,  1917,  Stats,  and  Amdts.  1917,  p.  92w 
In  efTect  July  27,  1917. 


§879. 

1.  Applies  to  what  oflleers. — ^This  provi- 
sion applies  not  only  to  one  whose  term 
has  expired,  but  as  well  where  the  incum- 
bency Is  ended  by  resifirnation,  the  contin- 
uance in  office  being  regrarded  as  temporary. 
— ^People  (ex  rel.  Attorney-General)  v.  Marsh, 
30  Cal.  App.  424,  169  Pac.  191. 


§950. 

1.  **CountT  and  townsiilp  oflcers**— Clcrka 
of  police  conrts. — The  clerks  of  police  courts 
are  neither  "county"  nor  "township"  officers. 
— Rowe  V.  Rose,  26  Cal.  App.  744,  148  Pac. 
535. 


CHAPTER  VII. 

GENERAL  PROVISIONS  RELATING  TO  DIFFERENT  CLASSES  OF  OFFICERS. 


ARTICIiB  X. 

RESIGNATIONS,  VACANCIES  AND  THE  MODE  OF  SUPPLYING  THEM. 

§  995.  Resignation  of  officers,  to  whom  made. 

§  996.    RESIONATION  OF  OFFICEBS,  TO  WHOM  MADE.    Resignations 
must  be  in  writing,  and  made  as  follows: 

L  By  the  governor  and  lieutenant  governor  to  the  legislature,  if  It  is  in  session;  and 
if  not,  then  to  the  secretary  of  state; 

2.  By  all  officers  commissioned  by  the  governor,  to  the  governor; 

3.  By   senators  and  members   of  the  assembly,  to  the   presiding  officers  of  their 
respective  houses,  who  must  Immediately  transmit  the  same  to  the  governor; 

4.  By  all  county  and  township  officers  not  commissioned  by  the  governor,  to  the 
clerk  of  the  board  of  supervisors  of  their  respective  counties; 

5.  By  all  other  appointed  officers,  to  the  body  or  officer  that  appointed  them; 

6.  By  members  of  the  board  of  trustees,  and  other  officers  of  a  municipal  corporation, 
to  the  clerk  of  the  board  of  trustees  of  their  respective  corporation. 

7.  In  all  cases  not  otherwise  provided  for,  by  filing  the  resignation  in  the  office  of 
the  secretary  of  state. 

History:     Enacted  March  12.  1872;  amended  April  5,  1917,  Stats,  and 
Amdts.  1917,  p.  38.    In  effect  July  27,  1917. 


§  995,  snbd.  4. 

1.  RcalpuitloB  »•  To  whom  made.  —  This 
section  declares  the  mode  In  which  a  public 
officer  may  resign,  that  is,  in  writing,  and 
If  the  official  is  a  county  officer,  it  shall  be 
made  to  the  clerk  of  the  board  of  super- 
visors.— People  (ex  rel.  Attorney-General) 
V.  Marsh,  80  Cal.  App.  424.  159  Pac.  191. 

2.  — IVHIt  whom  filed. — The  delivery  to 
the  clerk  of  the  board  of  supervisors  con- 


stitutes a  filing  of  the  resignation  of  a 
county  officer.  Such  resignation  need  not 
be  Indorsed  as  having  been  filed,  the  file 
mark  being:  only  evidence  of  the  fact  of 
delivery. — People  (ex  rel.  Attorney-General) 
V.  Marsh,  30  Cal.  App.  424,  169  Pac.  191. 

— RecordlniTy  necessltr  of.  —  There  is  no 
provision  of  law  requiring  a  resignation  to 
be  recorded. — People  (ex  rel.  Attorney-(Jen- 
cral)  V.  Marsh,  30  Cal.  App.  424,  169  Pac.  191. 
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§996. 


VACANCIBS. 


1.  Afl  to  power  of  supervlBora  to  fill. 

2.  Bond — Improper  flUnsr  of  (aubd.  9). 

8.  Removal     from     office  —  Separation     of 
offices  is  not  a  (subd.  4). 
4.  6.  Hesigrnatlon   (subd.  8). 

1.  Aa  to  poorer  of  »iipervtaors  to  lUl. — ^The 
power  of  a  board  of  supervisors  is  limited 
to  the  fllllngr  of  vacancies,  and  an  office 
becomes  vacant  only  upon  the  happening 
of  any  of  the  events  enumerated  in  section 
996  of  the  Political  Code. — People  v.  Gunn, 
30  Cal.  App.  114,  167  Pac.  619. 

2.  Bond— Improper  flllnv  of  (subd.  0)« — ^A 
clerk  of  the  police  court  of  Los  Ansreles 
appointed  under  Stats.  1918,  p.  469,  should 
flle  his  bond  with  the  city  clerk  and  not  with 
the  county  clerk,  and  his  failure  to  flle  his 
bond  with  the  county  clerk  does  not  cause 


a  vacancy  under  this  subdivision. — ^Rowe  v. 
Rose.  26  Cal.  App.  774,  148  Pac.  585. 

8.  Removal  trout  olllce  ^  Separation  of 
ofllcea  not  a  (snbA.  4). — ^The  separation  of 
the  duties  of  county  auditor  and  county 
recorder  and  the  declaration  of  the  office  of 
auditor  vacant  is  not  in  any  sense  a  "re- 
moval from  office." — ^People  (ex  rel.  Smith)  v. 
Gunn,  30  Cal.  App.  114,  157  Pac.  619. 

4.  R«alsnatlon  («nbd«  S). — An  office  be- 
comes vacant  on  the  happening*  of  any  of 
the  events  specified  in  this  section  before  the 
expiration  of  the  term,  including  resigrnation, 
and  a  vacancy  arises  when  the  incumbent 
resifirns  in  the  mode  provided  by  law,  sub- 
ject to  the  terms  contained  in  his  letter  of 
resifirnation. — ^People  (ex  rel.  Attorney-Gen- 
eral) V.  Marsh,  30  Cal.  App.  424,  159  Pac.  191. 

5.  An  official  has  the  privilege  of  resigna- 
tion as  an  absolute  right,  without  any  re- 
strictions.— People  (ex  rel.  Attorney-Gen- 
eral) v.  liarsh,  80  Cal.  App.  424,  159  Pac.  191. 


TITLE  n. 

OP  ELECTIONS. 


CHAPTER  n. 


QUALIFICATIONS  AND  DISABILITIES  OF  ELECTORS. 


§  1083a. 

RECALL  OF  MUNICIPAL  OFFICBR. 

1.  Construction. 

2.  — Inapplicable  when. 

8.  — Registered  qualified  voters. 
4.  Petition — ^Alteration  of. 

5-8.  — Sufficiency  of. 

9.  — ^Withdrawal  of  names — Right  of. 

1.  Conatmctlon. — The  election  referred  to 
in  the  provision  of  the  act  providing  for  the 
recall  of  elective  officers  in  incorporated 
cities  and  towns,  that  "the  petition  shall  be 
signed  by  qualified  voters  equal  in  number 
to  at  least  twenty-five  per  cent  of  the  entire 
vote  cast  within  such  city  or  town  for  all 
candidates  for  the  office  which  the  incum- 
bent sought  to  be  removed  occupies,  at  the 
last  preceding  regular  municipal  election  at 
which  such  officer  was  voted  for,"  is  the 
regular  municipal  election  preceding  the 
date  of  the  attempted  recall  at  which  the 
officers  sought  to  be  recalled  were  voted  for, 
not  a  subsequent  municipal  election  at  which 
other  officers  of  the  same  class  were  elected. 
— Robinson  v.  Anderson,  26  Cal.  App.  644, 
147  Pac.  1182. 

2.  —Inapplicable  irhen.  The  provision  of 
this  section  respecting  the  signatures  to  re- 
call petitions  can  not  be  held  to  apply  to  the 
provisions  of  the  freeholders'  charter  of  San 
Francisco  respecting  the  recall  of  municipal 
officers. — Scheafer  v.  Herman,  172  Cal.  838, 
155  Pac.  1084. 

8.  — Revlstcred  qnalifled  voters  mentioned 
in  this  section,  which  was  added  in  1918 
(Stats.  1918,  p.  225).  It  adds  nothingr  to  the 
procedure  prescribed  by  the  act  of  1911,  a^d 
only  requires  that  it  appear  by  the  certificate 


of  the  clerk  that  the  sigrners  are  registered 
qualified  electors.  This  added  qualification 
can  only  be  ascertained  ttom  the  records  of 
registration,  to-wit,  the  great  register,  and 
when  thus  ascertained  and  duly  certified  to, 
the  law  is  fully  complied  with. — ^Minges  v. 
City  of  Merced,  27  Cal.  App.  15.  148  Pac.  816. 

4.  Petitlon^-^Alteratlon  of. — Initiative  pe- 
titions can  not  be  altered  in  any  manner 
after  they  have  been  filed  with  the  municipal 
authorities. — Bennett  v.  Drullard,  27  CaL 
App.  180,  149  Pac.  868. 

5.  — Snllleteney  of< — That  the  persons 
slfirninsr  an  Initiative  petition  were  resris- 
tered  qualified  electors  as  required  herein 
is  shown  by  the  petition  where  the  certifi- 
cate of  the  city  clerk  recited  that  such 
officer  had  examined  the  same  and  from  the 
records  of  registration,  that  is  the  srreat 
register  of  his  county,  had  ascertained  that 
the  petition  was  signed  by  the  requisite 
number  of  qualified  electors,  notwlthstand- 
InfiT  that  there  was  no  recital  that  such  reg- 
ister was  the  only  existing  great  register  of 
said  county. — ^Mlnges  v.  City  of  Merced,  27 
Cal.  App.  15,  148  Pac.  816. 

6.  A  referendum  petition  to  compel  a 
county  board  of  supervisors  to  repeal  a  cer- 
tain ordinance  enacted  by  the  board,  or  to 
submit  the  same  to  the  voters  of  the  county, 
sufficiently  shows  that  the  petition  is  sigrned 
by  a  sufficient  number  of  "registered  quali- 
fied electors"  where  the  certificate  of  the 
county  clerk  attached  to  the  petition  recites 
that  such  officer  has  "examined  the  records 
of  registration"  in  his  county  and  that  from 
such  examination  found  that  the  same  was 
sigrned  by  a  number  of  qualified  electors  in 
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excess  of  the  required  per  cent. — Osborn  v. 
Merced  County,  27  Cal.  App.  85,  148  Pac.  970. 

7.  An  initiative  petition  is  not  insufficient 
by  reason  of  the  failure  of  some  of  the  peti- 
tioners to  give  after  their  signatures  the 
places  of  their  residence  by  street  and  num- 
ber, since  the  requirement  of  residence  is 
for  the  convenience  and  aid  of  the  clerk  in 
finding  the  names  in  the  great  register. — 
Osbom  v.  Merced  County,  27  Cal.  App.  86, 
148  Pac  970. 

8.  Where  more  than  one  officer  of  the 
aame  kind  Is  elected  at  the  same  election, 
the  only  reasonable  rule  to  apply  to  the 
requirement  that  the  percentage  of  signa- 
tures should  be  based  upon  a  total  of  the 
totlre  vote  cast  for  all  candidates  for  the 
office,  is  to  declare  that  that  percentage 
should    be    computed   by    taking    the    total 


number  of  ballots  cast  at  the  election! — 
Robinson  v.  Anderson,  26  Cal.  App.  644,  147 
Pac.  1182. 

0.  — IVItlidniwal  of  Bames— Right  of. — 
The  signers  to  a  petition  for  the  recall  of 
the  holder  of  an  elective  office  have  not  the 
right  to  withdraw  their  names  from  the  pe- 
tition after  the  clerk  has  made  his  certifi- 
cate as  to  the  sufficiency  of  the  petition, 
such  certificate  being  conclusive  in  the  ab- 
sence of  fraud  or  mistake  or  other  sufficient 
ground  for  challenging  the  correctness  of 
the  certificate,  and  a  court  has  no  right  to 
thereafter  enjoin  the  calling  of  the  election 
on  the  ground  that  enough  signers  had 
withdrawn  their  names  to  reduce  the  num- 
ber below  that  required  by  the  statute. — 
Laam  v.  McLaren,  28  Cal.  App.  628,  782,  15> 
Pac.  986. 


CHAPTER  m. 

BEGISTBATION  OP  ELECTORS. 

1 1094.  Complete  register  of  voters  every  two  years. 

1 1096.  Qualifications  for  registration. 

S  1096a.  Declaration  of  political  party  [new]. 

{  1097.  Affidavit  of  registration. 

1 1115.  Index  to  registration  books. 

§1094.    COMPLETE  SEOISTER  OF  VOTERS  EVERT  TWO  TEARS. 

There  shall  be,  conunenclng  January  1,  1918,  and  every  two  years  thereafter,  except 
as  hereinafter  provided.  In  each  county  and  city  and  county  of  the  state,  a  new  and 
complete  registration  of  the  voters  of  such  county  or  city  and  county,  who  are  entitled 
thereto.  Such  registration  shall  be  in  progress  at  all  times  except  during  the  thirty 
days  immediately  preceding  any  election,  when  it  shall  cease  for  such  election  as  to 
electors  residing  in  the  territory  within  which  such  election  is  to  be  held. 

[Transfera.]  And  transfers  of  registration  for  such  election  may  be  made  from  one 
precinct  to  another  precinct  in  the  same  county  or  city  and  county  at  any  time  when 
such  registration  shall  be  in  progress  in  the  precinct  to  which  the  elector  seeks  to 
transfer. 

[Eiectlont  held  between  January  1  and  April  1  of  even-numbered  years.]  Provided, 
that  where  any  general  or  special  municipal  election,  or  any  other  special  election, 
hiduding  any  primary  election  and  all  special  elections  to  vote  for  officers,  or  upon 
or  for  or  against  any  proposition  or  question  authorized  to  be  submitted  to  a  vote,  is 
held  on  or  after  the  first  day  of  January  and  before  the  first  day  of  April  of  any  even- 
numbered  year,  the  original  affidavits  of  registration  and  indexes  used  in  the  last 
general  state  election  In  any  county  or  city  and  county  in  this  state,  together  with 
the  original  affidavits  of  registration  since  the  last  election,  and  supplemental  indexes, 
showing  all  additional  registrations,  changes  and  corrections  made  since  the  registra- 
tion for  the  last  general  election,  completed  to  and  including  the  thirty-first  day  prior 
to  said  election  then  being  held,  may  be  used  at  such  election  to  determine  the  persons 
entitled  to  vote  thereat 

[Affidavits  of  registration  deemed  canceled.]  All  affidavits  of  registration  made  prior 
to  the  first  day  of  January  of  any  even-numbered  year  shall  be  deemed  canceled  upon 
said  day  except  for  the  sole  purpose  of  being  used  as  hereinbefore  stated  at  elections 
held  thereafter  and  before  the  first  day  of  April  of  that  year,  and  shall  on  said  last 
mentioned  day  be  deemed  canceled  for  all  purposes. 

[Registration  outside  of  main  office.]  The  board  having  charge  and  control  of  elec- 
tions in  each  county  or  city  and  county,  may  provide  by  resolution,  for  the  registration 
of  Yoters  in  their  respective  precincts,  by  the  officer  charged  with  the  registration  of 
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vofers,  and  may  also  provide  by  resolution  for  the  registration  of  voters  at  specified 
times  and  places,  other  than  the  office  of  the  county  clerk  or  registrar  of  voters,  deemed 
most  convenient  to  large  numbers  of  voters,  without  reference  to  respective  or  par- 
ticular precincts,  in  such  a  manner  that  the  affidavits  of  registration  as  provided  by 
law  may  be  taken  at  such  time  and  place,  of  any  voter  within  the  county  who  is  entitled 
to  register  therein;  provided,  however,  that  in  any  city  and  county  no  registration 
outside  of  the  main  office  of  the  officer  charged  with  the  registration  of  voters  shall 
be  had  except  that  which  is  without  reference  to  particular  precincts  as  last  specified 
herein;  and  provided,  also,  that  any  registration  which  may  be  made  at  the  main  office 
for  registration  in  any  such  city  and  county  may  be  made  and  taken  In  any  place  in 
said  city  and  county  in  such  manner  as  may  be  provided  by  rules  and  regulations  made 
by  the  board  having  control  of  registration  in  any  such  city  and  county. 

[List  of  lodgers.]  Upon  the  written  request  of  the  officer  charged  with  the  registrar 
tion  of  voters,  which  request  said  officer  shall  make  upon  petition  from  any  ten  electors 
of  the  county,  such  petition  to  specify  the  premises  from  which  lists  are  desired,  every 
landlord  ot*  keeper  of  premises  where  lodgers  abide,  shall  furnish  said  officer  a  list  of 
all  lodgers  occupying  rooms,  or  sleeping  apartments,  or  beds  in  the  premises  under  his 
or  her  or  its  control.  Such  lists  shall  be  furnished  upon  blanks  provided  by  said  officer. 
Any  landlord  or  keeper  of  premises  where  lodgers  abide,  who  neglects  or  refuses  to 
comply  promptly  with  the  provisions  of  this  section  or  who  furnishes  a  false  list  of 
such  lodgers,  shall  be  guilty  of  a  misdemeanor.  All  lists  so  returned  shall  be  kept  on 
file  in  the  office  of  the  officer  receiving  same,  open  to  public  inspection.  It  shall  be 
the  duty  of  said  officer  to  compile  a  list  of  such  persons,  if  there  are  any,  who  are 
registered  as  residing  in  any  of  these  premises  and  whose  names  are  not  returned  in 
the  lists  furnished  by  the  landlord  or  keeper  thereof. 

[Challenge  of  voters  not  on  certified  iitt  of  lodgers.]  At  least  three  days  before  the 
date  of  the  next  succeeding  election,  in  any  precinct  where  such  premises  are  located, 
said  officer  shall  send  by  registered  mail  to  the  inspector  of  election  in  said  precinct 
a  certified  copy  of  the  list  he  has  thus  prepared,  with  instructions  to  challenge  the 
vote  of  each  and  all  such  persons  if  offered  at  the  election,  under  subdivision  five  of 
section  one  thousand  two  hundred  thirty  of  the  Political  Code.  Whenever  in  the  laws 
of  this  state  the  word  "register"  or  "great  register"  is  used  with  relation  to  elections, 
it  shall  be  deemed  to  mean  and  include  the  relative  and  proper  affidavits  of  registration, 
or  both  thereof,  prepared  and  bound  by  the  county  clerk  or  registrar  of  voters. 

History:  Enacted  March  12,  1872;  amended  March  30,  1878,  Code 
Amdts.  1877-8,  p.  27;  March  20,  1889,  Stats,  and  Amdts.  1889,  p.  424; 
March  27,  1895,  Stats,  and  Amdts.  1895,  p.  228;  March  4,  1899,  Stats, 
and  Amdts.  1899,  p.  60;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1441; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1438;  March  28,  1915,  Stats, 
and  Amdts.  1915,  p.  287;  May  21,  1917,  Stats,  and  Amdts.  1917,  p.  798. 
in  effect  July  27,  1917. 

§1096.  QUALIFIOATIONS  FOB  SEOISTRATION.  The  affiant  making 
the  affidavit  of  registration  must  be  at  least  twenty-one  years  of  age  at  the  time  of 
the  next  succeeding  election;  a  citizen  of  the  United  States  ninety  days  prior  to  such 
election;  a  resident  of  the  state  one  year,  of  the  county  ninety  days,  and  of  the  precinct 
thirty  days  next  preceding  such  election  and  the  affidavit  must  show  such  facts.  It  shall 
also  show: 

1.  [Additional  facts  to  be  shown.]  The  name  at  length,  including  Christian  or  given 
name,  and  middle  name,  or  initial,  if  any,  said  Christian  or  given  name,  if  the  name  of 
a  woman,  to  be  preceded  in  all  cases  by  the  designation  of  Miss  or  Mrs.,  as  the  case 
may  be. 

2.  The  place  of  residence  and  post-office  address  with  sufficient  particularity  to  identify 
the  same  and  determine  therefrom  the  voting  precinct  of  such  affiant  If  the  elector 
be  not  the  proprietor  or  head  of  the  house,  or  the  wife  or  husband  of  such  proprietor, 
then  it  must  show  upon  what  floor  thereof,  and  what  room  such  elector  occupies  in 
such  house. 
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3.  The  occapation  of  affiant. 

4.  The  height  of  affiant  In  feet  and  inches. 

5.  The  country  or  state  of  nativity  of  affiant. 

6.  If  foreign  bom,  how  citizenship  was  acquired;  whether  by  citizenship  of  father, 
by  provisions  of  a  treaty  or  act  of  congress,  by  order  of  a  court  of  naturalization,  by 
marriage  to  a  citizen,  by  naturalization  of  a  parent  or  husband,  or  otherwise.  The 
date  or  year  when,  and  the  place  or  state  where  affiant  became  a  citizen,  shall  be 
shown,  except  In  the  case  of  citizenship  acquired  by  citizenship  or  naturalization  of 
parents,  by  treaty,  or  by  act  of  congress.  When  citizenship  depends  upon  the  citizen- 
ship or  naturalization  of  parent  or  husband  the  name  of  such  parent  or  husband  shall 
appear. 

7.  The  fact  whether  or  not  the  elector  desiring  to  be  registered  is  able  to  read  the 
omstitutioii  in  the  English  language  and  to  write  his  or  her  name,  and  whether  or 
not  the  elector  has  any  physical  disability,  by  reason  of  which  he  or  she  can  not  mark 
the  ballot;  and  If  he  or  she  can  not  mark  the  ballot  by  reason  of  physical  disability, 
then  the  nature  of  such  disability  must  be  entered.  The  alflant,  if  able  to  write,  shall 
sign  such  affidavit  with  his  or  her  customary  signature  and  the  county  clerk  or  reg- 
istrar before  whom  such  affidavit  is  made  shall  insert  therein  the  date  of  such  affidavit, 
which  shall  be  the  date  of  the  jurat  The  afOant  may  state  in  such  affidavit  the  name  of 
any  political  party  or  organization  with,  which  he  intends  to  affiliate  at  the  ensuing 
primary  election,  whether  or  not  such  party  or  organization  is  a  party  or  organization 
quallfled,  at  the  time  of  such  registration,  to  participate  in  such  primary  election  accord- 
ing to  the  provisions  of  the  direct  primary  law. 

History:  Enacted  March  12,  1872;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  281;  March  27,  1895,  Stats,  and  Amdts.  1895,  p. 
299;  March  4,  1899,  Stats,  and  Amdts.  1899,  p.  61;  April  12,  1911, 
Stats,  and  Amdts.  1911,  p.  889;  June  14,  1913,  Stats,  and  Amdts.  1913, 
p.  1173;  April  28,  1915,  Stats,  and  Amdts.  1915,  p.  289;  May  29,  1917, 
SUts.  and  Amdts.  1917,  p.  1334.    In  efTect  July  28,  1917. 

effective,  and  which  are  still  subject  to  be 
suspended  until  the  next  general  election 
by  the  filing  of  a  petition  for  a  referendum 
thereon,  an  elector  is  entitled  to  state  in 
his  affidavit  of  registration  the  name  of  the 
political  party  with  which  he  intends  to 
affiliate  at  the*  ensuing  primary  election, 
notwithstanding:  the  amendment  of  section 
1096  of  the  Political  Code,  at  the  regular 
legislative  session  of  1916,  by  striking  from 
said  section  the  provision  that  an  elector 
may  state  such  fact  in  his  affidavit. — Don  v. 
Pflster.  172  Cal.  25,  165  Pac.  60. 


1«  CoBstraetlOB* — This  section  so  far  as 
essential  to  the  maintenance  of  the  party 
primary  provisions  of  the  Primary  Act  be- 
came an  actual  part  of  such  act,  and  the 
legislature  could  not  subsequently  effect 
such  Primary  Act  by  simply  amending:  this 
section  so  as  to  eliminate  party  registra- 
tion.—-Don  V.  Pflster.  172  Cal.  26,  155  Pac.  60. 

2.  Under  the  law  as  it  now  exists  and 
regardless  of  certain  acts  adopted  at  the 
recent  extra  session  of  the  legislature, 
which,  by  virtue  of  the  referendum  provi- 
sions of   the    constitution,   are   not   as   yet 


§  1096a.  DECLARATION  OF  POLinOAL  PABTT.  At  the  time  of  regis- 
tering and  of  transferring  registration,  in  all  places  where  the  primary  election  law 
Is  In  force,  each  elector  sliall  declare  the  name  of  the  political  party  with  which  he 
Intends  to  affiliate  at  the  ensuing  primary  election  or  elections,  and  the  name  of  such 
political  party  shall  be  stated  In  the  affidavit  of  registration  and  the  Index  thereto.  If 
the  elector  declines  to  state  the  fact,  the  fact  of  such  declination  shall  likewise  be 
stated  and  no  person  shall  be  entitled  to  vote  the  ticket  of  any  political  party  at  any 
primary  election,  by  virtue  of  such  registration,  unless  he  has  stated  the  name  of  the 
political  party  with  which  he  Intends  to  affiliate  at  the  time  of  such  registration.  Nor 
shall  he  be  permitted  to  vote  on  behalf  of  any  party  or  for  delegates  to  the  convention 
of  any  party  other  than  the  party  so  designated  In  the  registration. 

[Change  of  political  affiliation.]  In  case  any  elector  shall  have  declined  to  designate 
or  shall  have  changed  his  political  affiliation  prior  to  the  close  of  registration  for  pri- 
mary elections  he  Is  entitled  to  have  such  change  recorded  prior  to  the  close  of  said 
registration  upon  application  to  the  county  clerk  or  registrar  of  voters  as  hereinafter 
provided.    In  case  any  elector  shall  have  declined  to  designate  or  shall  have  changed 
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his  political  affiliations  prior  to  the  close  of  registration,  he  may  appear  in  person 
before  the  county  clerk  or  registrar  of  yoters,  or  any  registration  deputy  of  said  county 
clerk  or  registrar  of  voters,  and  make  affidavit  substantially  in  the  following  form: 

[Form  of  affidavit.] 
State  of  California,  | 

County  of j   *' 

,  being  duly  sworn,  deposes  and  says  that  he  is  registered  on  the 

great  register  of  the  said  county  of as  a (insert 

former  party  affiliation,  or  that  he  had  declined  to  designate  his  party  affiliation) ;  that 
since  the  date  of  such  registration  he  has  changed  his  political  views  and  in  good  faith 
declares  his  affiliation  with party. 

Subscribed  and  sworn  to  before  me,  this day  of 

The  county  clerk  or  registrar  of  voters  shall  take  such  affidavit  without  charge  and 
shall  file  the  same. 

History:     Enactment  approved  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1335.    in  effect  July  28,  1917. 

§1097.  AFFIDAVIT  OF  SEOISTBATION.  Subdivision  1.  No  person 
shall  be  registered  as  an  elector  except  by  affidavit  of  registration.  Such  affidavit  must 
be  made  before  the  county  clerk  or  officer  charged  with  the  registration  of  voters,  or 
their  deputy  or  registration  clerk  and  shall  set  forth  all  the  facts  required  to  be  shown 
in  sections  one  thousand  ninety-six  and  one  thousand  ninety-seven  of  the  Political  Code. 

[if  elector  is  absent  from  residence.]  If  an  elector  is  absent  from  the  county  in 
which  he  or  she  claims  residence,  he  or  she  may  appear  before  any  Judge  or  clerk  of 
any  court  of  record,  or  notary  public,  or  if  in  a  foreign  country,  before  any  minister, 
consul,  or  vice  consul  of  the  United  States,  and  may  make  and  subscribe  an  affidavit 
as  to  his  or  her  residence,  specifying  in  what  ward  or  precinct  he  or  she  claims  resi- 
dence; that  he  or  she  will  be  necessarily  and  unavoidably  absent  from  said  county,  or 
city  and  county,  on  all  the  days  allowed  by  law  for  general  registration  of  electors,  and 
setting  forth  in  such  affidavit  each  and  all  the  matters  required  by  sections  one  thousand 
ninety-six  and  one  thousand  ninety-seven  of  the  Political  Code  of  the  State  of  California, 
and  forward  such  affidavit,  in  duplicate,  duly  authenticated  as  above,  by  mail,  enclosed 
in  an  envelope  addressed  tP  the  county  clerk  of  any  county,  or  the  registrar  of  voters 
in  any  county  or  city  and  county  in  which  he  or  she  claims  to  be  an  elector.  Upon 
receipt  of  such  affidavit  by  such  clerk  or  registrar  of  voters  within  the  time  allowed  by 
law  for  registration,  the  said  affidavit  shall  be  entered  and  bound  by  the  clerk  in  the 
proper  register  in  such  precinct. 

Sub.  2.  [Conditions  of  registering  foreign  born.]  No  foreign  bom  person  shall  be 
registered  unless: 

(a)  If  a  naturalized  citizen  upon  the  production  of  his  or  her  certificate  of  naturali- 
zation or  upon  the  production  of  a  certificate  of  registration  in  the  county  of  his  or 
her  last  residence  in  the  state,  showing  the  date  and  place  of  naturalization,  or  upon 
his  or  her  affidavit  stating  date  and  place  of  naturalization;  provided,  that  any  person 
registering  for  the  first  time  in  the  state  must  produce  his  or  her  certificate  of 
naturalization. 

(b)  If  a  citizen  by  virtue  of  his  or  her  father  being  a  citizen  at  the  time  of  his  or 
her  birth,  upon  his  or  her  sworn  statement  that  his  or  her  father  was  a  citizen  of  the 
United  States  at  the  time  of  his  or  her  birth  and  has  been  a  resident  thereof.  Such 
statement  need  not  be  noted  in  full  upon  the  affidavit  of  registration,  but  the  words  "I 
acquired  citizenship  by  the  citizenship  of  my  father  (naming  him)"  shall  be  sufficient. 

(c)  If  a  citizen  by  virtue  of  the  naturalization  of  his  or  her  parent,  upon  his  or  her 
affidavit  that  he  or  she  became  a  citizen  by  such  naturalization  of  his  or  her  parent, 
naming  such  parent,  that  such  naturalization  took  place  during  his  or  her  minority  and 
that  he  or  she  began  to  reside  permanently  in  the  United  States  while  such  minor 
child.     Such  statement  need  not  be  noted  in  full  upon  the  affidavit,  but  the  words  "I 
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acquired  citizenship  by  my  fatlier*s»  or  mother's,  naturalization"  as  the  case  may  be, 
naming  him  or  her,  shall  be  sufficient. 

(d)  If  a  citizen  by  virtue  of  marriage  to  a  citizen,  the  date  and  place  of  such  marriage 
shall  be  entered  upon  the  affidavit  of  registration  together  with  the  name  of  the 
husband. 

(e)  If  a  citizen  by  virtue  of  the  naturalization  of  her  husband  the  date  or  year  and 
place  of  such  naturalization  together  with  the  name  of  the  husband  shall  be  entered. 

Sub.  3.  [Affidavit  must  show  alt  facts  required.]  In  every  case  the  affidavit  of  the 
party  must  show  all  the  facts  required  to  be  stated.  The  clerk  or  registrar  of  voters 
may  cause  to  be  written  or  printed  upon  the  margin  of  the  affidavit.  In  addition  to  any 
matter  hereinafter  provided  for,  all  such  words  as  are  deemed  necessary  or  convenient 
for  the  purpose  of  designating  the  precinct,  district  or  political  subdivision  for  which 
such  affidavit  is  taken,  or  deemed  necessary  or  convenient  to  indicate  any  removal  or 
transfer  of  registration,  and  also  any  date  or  memorandum  deemed  necessary  or  con- 
venient to  indicate  the  number  of  the  ballot  voted  by  an  elector  as  provided  by  section 
one  thousand  two  hundred  four  of  the  Political  Code,  or  any  other  reasonable  memo- 
randa deemed  necessary  or  convenient  for  the  purpose  of  enabling  such  clerk  or 
registrar  of  voters  to  perform  his  duties  in  the  assorting  or  classification  or  handling 
of  such  affidavits  with  correctness  and  dispatch. 

[Substitutions  permitted.]  Wherever  in  the  following  form  of  affidavit  the  word 
"county"  is  Inserted,  if  the  affidavit  is  for  use  in  a  city  and  county,  such  last  mentioned 
words  may  be  printed  or  written  in  lieu  of  said  word  "county."  In  connection  with 
the  place  of  residence  the  affidavit  may  have  printed  either  the  word  "precinct"  or  the 
word  "street"  or  the  word  "avenue,"  or  any  or  all  of  such  words  as  the  clerk  or  reg- 
istrar of  voters  shall  deem  most  convenient  in  practical  use  for  the  territory  In  which 
such  affidavits  are  to  be  used.  In  designating  the  residence  of  the  voter  or  the  post- 
office  address  it  shall  not  be  necessary  In  either  case  to  repeat  the  county  or  city  and 
county  or  state  where  the  name  of  said  county  or  city  and  county  or  state  previously 
appear.  In  connection  with  the  statement  regarding  the  citizenship  of  affiant,  the  affi- 
davit may  have  printed  in  brackets  statements  of  the  various  methods  of  acquiring 
citizenship,  and  it  shall  be  sufficient  to  underline,  or  otherwise  mark,  with  pen  and  ink, 
or  indelible  pencil,  that  statement  applicable  to  the  particular  affiant  The  words  printed 
in  the  body  of  the  affidavit,  which  by  reason  of  statement  of  the  voter  are  not  applicable 
to  such  registration,  shall  not  be  deemed  a  portion  of  such  affidavit  of  registration.  The 
lines  to  indicate  the  separation  between  the  margin  of  the  affidavit  of  registration  and 
the  said  margin  shall  be  at  the  top  and  on  the  right  side  of  such  affidavit,  and  may  be 
double  or  single  lines  in  the  discretion  of  the  clerk  or  registrar  of  voters  of  the  county 
or  city  and  county  or  territoiy  for  which  the  affidavit  Is  to  be  used. 

[Manner  of  printing.]  The  affidavit  shall  be  printed  In  horizontal  lines.  Wherever 
any  blank  space  Is  left  in  any  line  for  the  entry  of  any  matter  the  lines  shall  not  be 
less  than  one-third  of  an  Inch  apart  vertically.  Commencing  with  the  first  statement 
of  the  affidavit  proper  each  statement  shall  be  numbered  immediately  at  the  left  of 
such  statement  in  a  numerical  sequence,  the  first  statement  commencing  with  number 
(me,  and  so  on  to  the  end,  but  the  Jurat  and  space  for  the  signature  of  the  voter  need 
not  be  numbered. 

[Width.]  The  horizontal  width  of  the  affidavit,  separate  from  any  and  all  margin, 
shall  not  be  less  than  seven  inches,  and  the  margin  upon  all  sides  and  at  top  and 
bottom  shall  be  of  such  width  as  may  be  determined  by  the  clerk  or  the  registrar  of 
voters.  The  words  "affl,davlt  of  registration"  shall  be  not  less  than  twenty-four-point 
black-face  type.  Pen  and  ink  or  Indelible  pencil  must  be  used  in  making  the  portions 
of  the  affidavit  which  are  not  printed. 

[Type.]  The  matter  In  the  body  of  the  affidavit,  where  the  size  of  type  is  not  other- 
wise specified,  shall  be  not  less  than  ten-point  plain-face  type,  save  that  words  inserted 
In  parentheses,  which  are  for  the  information  or  instruction  of  the  deputies  or  registra- 
tion clerks,  may  be  in  smaller  type  at  the  discretion  of  the  county  clerk  or  registrar  of 
voters. 

[Form.]  Subject  to  the  foregoing  provisions  the  body  of  said  affidavit  shall  be  sub- 
stantially in  the  following  form: 
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•TATSMSNT  OF  TRANtrCK  OR  CHANQS  OF  NAMS. 
I  MD  reclatorad  UBd«r  the  naaM  of-.~^..^^~~»....»— ^ 
.^— ^..-^,>.^..— ^.1.— ».from  the  teQowtar  preolnot  or 

(or  In ^. .~.^~. ^ ~eovatj,  and  I  horohy 

•iiHieriM  tho  caaoollatlon  of  my  lut  provtoua  r«clstr»tloB  la  mM 


NAME  OR  NUMRBR  OF  PRBCiNCT 


( 


SUte  of  Galifonia 
)  CoQMity  of  ( 


.^..^....oeaBtr) 


) 


AFFIDAVIT  OF  REGISTRATION. 


The  andenigned  affiant,  being  doly  fwom,  saya:  I  will  be  at  leaat  twenty-one  yean  of  age^at  the  time  of 
the  next  adceeeding  election,  a  eitiaen  of  the  "United  States  ninety  days  prior  thereto,  and  a  fendent  of  the 
state  one  year,  of  the  eonnty  ninety  days,  and  of  the  precinct  thirty  days  next  preceding  such  election,  and 
will  be  an  elector  of  this  eonnty  at  the  next  sacoeeding  election. 

1.    I  have  not  (have)  registered  from  any  other  precinct  in  the  state  since  January  ],  1916.* 

(Mark  out  worda  "hava  not"  or  "hava"  am  the  taae  may  be,  and  If  applicant  haa  ao  preiioualy  r^siatered.  or  baa 
tared  under  another  name,  fln  oat  the  appropriate  Manka  at  the  top  of  the  affldavit,  under  "atatement  of  tranafer  or 


of 


2.  My  fall  name  is ^- .. « —«-.. 

(Including  chriatlan  or  given  name,  and  middle  name  or  Initial,  and  In  the  eaae  of  women,  tbe  prefix  Mlaa  or  Kra.) 

3.  My  residence  is . *— .. 

between and ^ streets floor,  room . 

Post-office  address  at ..* . 

4.  My  occupation  is -. .— — 

5.  My  height  is . feet  inches 

6.  I  was  bom  in — ^ 


'7.    I  ae(iaired  citisenship  by 

(Underline  method  of  aoqoirinc 
dtlaenahlp.) 


I 


tState  or  oowitry.) 

a.  Decree  ct  eoort  d.  Marrlace  to  a  dtlaen. 

b.  Fhther'a  natnrallaatlon.      e.  Naturalisation  of  my  hoaband. 
a  (dtlaenahlp  of  fkther.  L  Act  of  concreia.    g:  By  treaty. 


(when) -* , (where) 

Hy  hueband'a  name  is  (wss). 


(To  be  filled  oat  when  dtlaenehlp  dependa  on  dtlaenahlp  or  naturalisation  of  parent  or  hoiibaad.) 

ft,    I  ean read  the  constitution  in  the  English  language;  I  can write  my  name;  I  am  entitled  to 

vote  by  reason  of  having  been  on  November  6, 1894: 

a.  An  elector. 

b.  Hore  than  alzty  years  of  age. 

I  can nuurk^ny  ballot  by  reason  of... ...^......^^ 

(State  physical  disability.  If  any.) 

9.    I  intend  to  affiliate,  at  the  ensuing  primary  election  with  the .^....JPar^. 

(If  aflUiatlon  la  not  given,  write  or  stamp .  "Dedinea  to  atata.') 

Subscribed  and  sworn  to  before  me  this 


.day  of 1916 


(AAaal  slga  hereu) 


Oounty  derk  (or  registrar  of  TOters). 
*Or  the  year  when  raglstratlon  commenced. 


ch,  710— p.  1S40 


Sub.  4.  [Change  of  name  by  marriage.]  Whenever  any  elector,  between  the  time  of 
her  last  registration  and  the  time  for  the  closing  of  registration  for  any  given  election 
In  the  same  county  or  city  and  county,  shall  have  lawfully  changed  her  surname  by  a 
change  or  assumption  of  marital  relation  she  shall  be  entitled  to  reregister  under  her 
new  or  changed  name,  upon  an  additional  statement  made  at  the  time  of  such  reregis- 
tration,  giving  the  name  under  which  she  was  so  last  registered  in  said  county  or  city 
and  county,  and  the  residence  given  and  contained  in  said  last  affidavit  of  registration, 
which  additional  statement  shall  be  printed  or  written  upon  the  margin  of  such  affi- 
davit of  reregistration  before  the  said  affidavit  is  signed,  and  shall  be  deemed  a  part 
thereof.  Upon  such  registration  the  last  previous  registration  of  such  elector  shall  be 
canceled.    And  in  case  any  elector  shall  reregister  or  transfer  his  or  her  registration 

MM 


m.] 


INDBX  TO  RESGISTRATIOlf  BOOKS. 


ii  1115,  1120 


from  one  precinct  to  another  the  former  address  or  precinct  shall  be  noted  in  the 
margin  of  such  affidavit,  and  the  former  registration  shall  thereupon  be  canceled. 

Sub.  5.  [Registration  otherwise  than  above.]  No  person  shall  be  registered  except 
as  aboTe  provided  unless  upon  the  production  and  filing  of  a  certified  copy  of  the  Judg- 
ment of  the  superior  court  directing  such  entry  to  be  made. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  15;  April  16,  1880,  Code  Amdts.  1880  (Pol.  C.  pt).  p. 
78;  March  13,  1883,  Stats,  and  Amdts.  1883,  p.  284;  March  4,  1899,  Stats. 
and  Amdts.  1899,  p.  61;  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  467; 
May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1442;  June  14,  1913,  Stats,  and 
Amdts.  1913,  p.  1174;  April  28,  1915,  SUts.  and  Amdts.  1915,  p.  290; 
May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1338.    In  effect  July  28,  1917. 

1.      ConatraetloB    of    MubdlvUiloB    3. — The  although    such    fact   is   not   expressly   men- 

flrst  sentence  of  subdivision  8  means  that  If  tloned    in    the   form    given    In    section    109T 

there  is  any  fact  required  to  be  stated  by  (concurring   opinion    of   Shaw,   J.). — ^Don   v. 

any   other  law,   the  affidavit  must  state   It.  Pflster,  172  Cal.  25,  166  Pac.  60. 


§  U15.  INDEX  TO  SEOISTBATION  BOOKS.  Within  five  days  after  the 
binding  of  said  books  by  precincts  the  clerk  shall  prepare  an  index  of  each  book,  said 
Index  to  contain  the  numbers,  names,  occupations  and  addresses,  as  they  appear  in 
said  books.  Such  names  shall  include  Christian  or  given  names,  the  middle  name  or 
initial,  if  any;  and,  if  the  name  be  that  of  a  woman,  the  Christian  name  shall  be  pre- 
ceded by  the  designation  of  "Miss"  or  "Mrs."  as  the  case  may  be. 

[Number  of  copies.]  The  clerk  shall  have  at  least  one  hundred  copies  of  said  index 
printed  for  the  use  of  said  county,  and  he  shall  have  printed  and  shall  furnish  to  the 
municipalities  within  said  county,  such  additional  number  of  copies  thereof,  not  exceed- 
ing fifty,  as  the  governing  body  of  such  municipalities  shall  by  resolution  require. 

[Index  furnished  to  candidates.]  The  county  clerk  shall  furnish  upon  written  or  oral 
demand  of  every  candidate,  who  is  to  be  voted  for  in  said  county,  city,  or  city  and 
county  or  any  political  subdivision  of  said  county,  city,  or  city  and  county,  a  printed 
index  of  the  registration,  for  such  primary  and  general  elections  in  which  said  candidate 
will  participate,  at  a  cost  of  fifty  cents  per  thousand  names.  All  such  moneys  collected 
shall  be  deposited  in  the  county  treasury,  to  the  credit  of  the  general  fund.  The  number 
of  copies  of  said  index  necessary  to  be  printed  shall  apply  only  to  the  index  prepared  for 
use  at  general  elections. 

[Indexes  for  primaries.]  In  counties  where  indexes  are  prepared  for  primary  elec- 
tions, a  smaller  number  of  such  indexes  may  be  printed.  The  clerk  shall  have  bound 
together  in  one  or  more  volumes,  a  general  index  of  said  books  arranged  alpha- 
betically by  precincts,  and  shall  keep  at  least  one  copy  of  said  general  index  in  his 
office  for  public  reference. 

[State  librarian.]  He  shall  also  transmit  one  copy  of  said  general  index  to  the  state 
librarian  at  Sacramento. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  19;  March  24,  1876,  Code  Amdts.  1875-6,  p.  624;  March 
27,  1896,  Stats,  and  Amdts.  1895,  p.  231;  March  4,  1899,  Stats,  and 
Amdts.  1899,  p.  62;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  231; 
April  19,  1909,  Stats,  and  Amdts.  1909,  p.  1004;  April  12,  1911,  Stats, 
and  Amdts.  1911,  p.  891;  January  12,  1912,  Extraordinary  Session  1911, 
p.  223;  June  14,  1913,  Stats,  and  Amdts.  1913,  p.  1171;  April  28,  1915, 
Stats,  and  Amdts.  1915,  p.  293;  May  14,  1917,  Stats,  and  Amdts.  1917, 
p.  436.    In  efTect  July  27,  1917. 


§1120. 

1.     t^nstUlaitlom  and  resUrtmtlon  of  vot« 

-Registration  is  not  a  qualification  of 
an  elector,  and  can  not  add  to  the  qualiflca- 
tione  fixed  by  the  constitution,  but  it  is  to 
be  regarded  as  a  reasonable  regulation  by 
the  legislature  for  the  purpose  of  ascertain- 
ing who  are   qualified  electors  in   order  to 


prevent   illegal    voting. — Minges   v.    City    of 
Merced,  27  Cal.  App.  16,  148  Pac.  816. 

2.  A  qualified  elector  is  a  person  whose 
qualifications  measure  up  to  the  constitu- 
tional standard,  while  a  registered  qualified 
elector  is  a  person  who  possesses  the  con- 
stitutional qualifications  and  is  registered 
in   accordance    with    the    registration    stat- 
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ute.— Mingres    v.    City    of    Merced,    27    Cal.  of  the  city  of  Oakland  to  appoint  election 

App.  16,  148  Pac  816.  officers  for  a  municipal  election  to  be  held 

^  therein   In   the  manner  provided  by  section 

g  1142.  1142  of  the  Political  Code.     That  section  la 

1.     Conatmetloii— laappUeable  to  rnvslel-  not  applicable  to  such   election,  In  view  of 

pal    election*. — ^Mandamus    will    not    He    to  the  provisions  of  ||  1044  and  1161. — ^Booth  v. 

compel  the  board  of  election  commissioners  Mott,  169  Cal.  677,  147  Pac.  953. 

CHAPTER  Vni. 

ELECTION  TICKETS  AND  BALLOTS. 

i  1188.  Nomination  of  candidates  otherwise  than  by  primary  election. 
§  1192.  Nomination  papers  must  be  filed  when. 

§1188.    NOMINATION    OF    CANDIDATES    OTHEBWISE    THAN    BT 

PRIMARY  ELECTION.  A  candidate  for  any  public  office  for  which  no  nonpartisan 
candidate  has  been  nominated  at  any  primary  election  may  be  nominated  subsequent 
to  said  primary  election,  or  in  lieu  of  any  primary  election,  in  the  manner  foUowins: 
A  nomination  paper  containing  the  name  of  the  candidate  to  be  nominated,  with  other 
information  required  to  be  given  in  the  nomination  papers  provided  for  in  the  direct 
primary  law  then  governing  primary  elections,  shall  be  signed  by  electors  residing 
within  the  district  or  political  subdivision  for  which  the  candidate  is  to  be  presented, 
equal  in  number  to  at  least  one  per  cent  of  the  entire  vote  cast  at  the  last  preceding 
general  election  in  the  state,  district  or  political  subdivision  for  which  the  nomination 
is  to  be  made  subject  to  the  restrictions  contained  in  said  direct  primary  law.  The 
provisions  of  said  direct  primary  law  as  therein  applied  to  nonpartisan  offices,  when 
the  nomination  to  be  made  under  this  section  is  for  an  office  for  which  nominations 
are  made  at  the  August  primary  election,  and  the  provisions  of  that  law  as  therein 
applied  to  primaries  other  than  the  August  primary  election  and  the  May  presidential 
primary  election,  when  the  nomination  to  be  made  under  this  section  is  for  a  municipal 
office  or  for  any  office  to  which  that  law  does  not  apply,  shall  substantially  govern  as 
to  the  manner  of  the  appointment  of  verification  deputies,  the  form  of  nomination 
papers  and  the  securing  of  signatures  thereto,  and  fastening  together  of  sections  of 
the  nomination  paper  containing  such  signatures,  and  the  filing  thereof  with  the  county 
clerk,  or  the  certification  thereto  by  the  county  clerk  and  transmission  thereof  to  the 
secretary  of  state  or  to  the  city  clerk  or  secretary  of  the  legislative  body  of  any 
municipality,  as  the  case  may  be,  the  filing  of  the  candidate's  affidavit,  the  payment 
of  a  filing  fee,  and  all  other  things  necessary  to  get  the  name  of  a  candidate  under 
this  section  upon  the  ballot,  except  that  such  provisions  shall  be  directed  toward  get- 
ting the  candidate's  name  on  the  ballot  for  a  general  or  municipal  election  or  a 
special  election  and  not  on  the  ballot  for  nomination  at  a  primary  election.  In  addi- 
tion to  the  other  matter  required  to  be  set  forth  on  the  candidate's  nomination  paper, 
it  must  also  be  set  forth  that  each,  signer  thereof  did  not  vote  at  the  primary  election 
immediately  preceding  at  which  a  candidate  was  nominated  for  the  public  office  men- 
tioned in  said  nomination  paper;  provided,  that  this  statement  shall  be  omitted  in  case 
no  candidate  was  nominated  at  said  primary  election  for  the  public  office  mentioned  in 
said  nomination  paper. 

Upon  the  filing  of  a  sufficient  nomination  paper  and  affidavit  by  any  candidate  nomi- 
nated under  the  provisions  of  this  section  and  the  payment  of  the  filing  fees  as  herein- 
before provided,  the  name  of  such  candidate  shall  go  upon  the  ballot  at  the  ensuing 
general  or  municipal  election  according  to  the  provisions  of  section  one  thousand  one 
hundred  ninety-seven  of  this  code. 

History:  Enacted  March  12,  1872;  amended  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  166;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  303; 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  657,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  64;  April  12,  1911,  Stats,  and  Amdts.  1911,  p.  898;  June  14, 
1913,  Stats,  and  Amdts.  1913,  p.  1168;  May  26,  1915,  Stats,  and  Amdts. 
1915,  p.  844;  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1336.  In  effect 
July  28,  1917. 
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1.  CoBstraetloB. — ^The  election  laws  are  have  been  a  successful  candidate  at  the  pri- 
not  to  be  Interpreted  so  as  to  require  that  marles. — ^Miller  v.  Chllds,  28  Cal.  App.  478, 
a  candidate  for  the  superior  court  must  first       162  Pac.  972. 


§  U82.  NOMINATIpN  PAPEBS  MUST  BE  FILED  WHEN.  Nomination 
papers  required  to  be  filed  with  the  secretary  of  state,  or  with  the  county  clerk,  shall 
be  filed  not  more  than  sixty  days,  nor  less  than  thirty-five  days  before  the  day  of 
election,  when  the  nomination  is  made  by  electors  as  provided  in  section  one  thousand 
one  hundred  eighty-eight  of  this  code.  Nomination  papers  required  to  be  filed  with  the 
derk  or  secretary  of  the  legislative  body  of  any  city  or  town,  shall  be  filed  not  more 
than  forty  days  nor  less  than  twenty  days  before  the  day  of  election,  when  the  nomina- 
tion is  made  by  electors  as  provided  in  section  one  thousand  one  hundred  eighty-eight 
of  this  code. 

History:  Bnacted  March  12,  1872;  amended  March  30,  1891,  Stats, 
and  AmdU.  1891,  p.  167;  March  28,  1895,  StaU.  and  AmdU.  1896,  p. 
303;  March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  601;  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  650,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  68; 
April  12,  1911,  Stats,  and  AmdU.  1911,  p.  893;  June  14,  1913,  Stats, 
and  Amdts.  1913,  p.  1169;  April  28,  1915,  StaU.  and  AmdU.  1915,  p. 
295;  May  29,  1917,  SUU.  and  AmdU.  1917,  p.  1337.  In  effect  July  28, 
1917. 


§1197. 

FORM     OF    BAIiLOT— CONSTRUCTION    OF 

SBCnON. 

1.2.  "Distinguishing  marks"   (subd.  10). 

8.  Instruction  to  voters  (subd.  10). 
4,6.  Order  of  questions  on  ballot  (subd.  8). 

1  Proposition  column   (subd.  9). 
7, 8.  Two  officers  for  difterent  terms  (subd.  8). 

1.  «<Dis«lBKVla]iiBff  marks'*    (subd.   10). — 

While  section  1197  still  provides  for  print- 
ing a  direction  on  the  ballot  that  "all  dis- 
tlnguishingr  marks  or  erasures  are  forbidden 
and  make  the  ballot  void."  there  is  no  pro- 
vision of  subsUntive  law  anywhere  in  the 
code  to  the  eftect  that  "a  distinsuishingr 
mark  or  erasure"  does  make  the  ballot 
void. — SweeUer  y.  Pacheco,  172  Cal.  187.  166 
Pac.  689. 

As  to  "distinsuishinff  marks,"  see,  also, 
post.  Pol.  C  pt.,  1 1211,  pars.  6-12. 

2.  The  provision  of  section  1197  of  the 
Political  Code,  devoted  to  the  matter  of 
form  of  ballot,  that  "all  marks  except  the 
cross  are  forbidden,"  and  that  "all  distin- 
ffuishins  marks  or  erasures  are  forbidden 
and  make  the  ballot  void,"  is  not  an  enact- 
ment of  subsUntive  law-  at  all,  but  a  mere 
provision  that  cerUln  cautions  shall  be 
given  to  the  voter  himself.'— ^weetser  v. 
Pacheco.  172  Cal.  137,  166  Pac.  689. 

S.  Immtrmrtlam  to  votem  (snbd.  10). — The 
provisions  of  subdivision  10  are  not  an  en- 
actment of  subsUntive  law,  but  mere  provi- 
sions that  cerUin  cautions  shall  be  siven  to 
the  voter. — Turner  v.  Wilson,  171  Cal.  600, 
154  Pac  2. 

4.  Order  of  ^ntcstfoBs  on  ballot  (snbd.  S). — 
Questions  of  purely  municipal  or  local  sigr- 
nificance  are  placed  upon  the  ballot  after 
the  names  of  all  candidates  and  after  the 
submission  of  all  questions  calling  for  state- 
wide determination. — City  and  County  of  San 
Francisco  v.  Jordan,  168  Cal.  818,  148  Pac.  67. 

5.  Where  a  sUtute  in  terms  provided 
that  a  cerUin  bonding  proposition  should 
be  submitted  at  an  election  "and  all  ballots 


at  said  election  shall  have  printed  thereon 
and  at  the  end  thereor*  the  proposition  in 
the  alternative,  it  meant  no  more  than  to 
desiirnate  that  it  should  Uke  its  place  after 
the  names  of  the  candidates.  It  is  equiva- 
lent to  sayins  that  it  should  Uke  on  the 
ballot  the  place  provided  for  it  by  law. — 
City  and  County  of  San  Francisco  v.  Jordan, 
168  Cal.  818,  148  Pac.  67. 

0.  Proposition  colvBui  (subd.  9). — At  an 
election  where  many  proposed  laws  and  con- 
stitutional amendments  were  voted  upon  the 
secreUry  of  sUte  in  placing:  the  proposition 
involvingr  the  issue  of  bonds  for  San  Fran- 
cisco harbor  at  the  end  of  all  the  proposi- 
tions submitted  to  the  electors  of  the  whole 
sUte  and  before  questions  of  purely  munici- 
pal or  local  sigrniflcance  performed  the  duty 
imposed  by  this  subdivision.  —  City  and 
County  of  San  Francisco  v.  Jordan,  168  Cal. 
318,  148  Paa  67. 

7.  Two  oflleem  for  dUTereat  terms 
(subd.  8>< — ^The  provision  of  subdivision  8  is 
not  an  enactment  of  substantive  law. — Tur- 
ner V.  Wilson,   171  Cal.   600,   164  Pac.  2. 

8.  While  it  is  permissible  to  hold  such 
elections  at  one  time,  the  offices  of  the  com- 
missioners sougrht  to  be  recalled,  because 
of  their  different  terms,  are  separate  offices, 
and  they  should  be  so  desigrnated  upon  the 
ballot,  and  the  names  of  the  candidates  for 
such  offices  agrainst  each  of  the  incumbenU 
placed  respectively  in  the  proper  places  set 
apart  on  the  ballot  for  that  purpose. — Wil- 
son V.  Blake,  169  Cal.  449,  Ana.  Cas.  1916D 
206.  147  Pac'  129. 

§1206. 

PRBPARATION    OF    BALLOT. 

1-3.  SUtute  mandatory. 

4.  Leadpencil  cross  not  sufficient. 

6.  SUmped  cross  not  essential  when. 

1.  Statute  mandatory. — ^Under  the  law  as 
it  now  is,  and  has  been  ever  since  the  year 
1903,  the  only  way  in  which  a  voter  can 
indicate  his  intent  to  vote  for  a  particular 
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candidate  is  by  stampinsr  a  cross  in,  or  at 
least  partly  in,  the  votlngr  square,  the  pro- 
visions of  section  1205  of  the  Political  Code 
being  mandatory  in  this  regard.  Any  other 
method  Is  legally  ineffectual  to  express  an 
Intent  to  vote  for  a  particular  candidate, 
by  reason  of  the  express  language  of  this 
section  providing  how,  and  how  only,  the 
Intent  shall  be  indicated. — Sweetser  v.  Pa- 
checo,   172  Cal.   137,   155  Pac.   639. 

2.  The  voter  who  has  omitted  to  stamp 
his  cross  in,  or  at  least  partly  In,  the  voting 
square,  opposite  the  printed  name  of  a  par- 
ticular candidate,  has  not  voted  for  that 
candidate.  The  case  is  simply  one  of  no 
vote. — Sweetser  v.  Pacheco,  172  Cal.  137.  155 
Pac.  689. 

3.  The  intent  of  the  voter  to  vote  for  a 
particular  candidate  whose  name  is  printed 
on  the  ballot  can  be  expressed  only  by 
stamping  a  cross  in  or  at  least  partly  In  the 
voting  square.  Lacking  such  stamped  cross, 
the  ballot  can  not  be  counted  for  such  can- 
didate, even  though  the  courts  may  feel 
that  the  voter  in  fact  intended  so  to  vote. 
The  express  language  of  the  law  forbids 
it. — Sweetser  v.  Pacheco,  172  Cal.  137.  155 
Pac.  639. 

4.  Leadpeoell  eromm  not  •offleieBt. — ^A 
cross  made  with  a  leadpencil  is  not  a  cross 
stamped  on  the  ballot  within  the  meaning 
of  this  section. — Sweetser  v.  Pacheco,  172 
Cal.  137.  165  Pac.  639. 

See  post,  1 1211  Pol.  Pt.,  par.  18. 

5.  Stamped  croM  aot  essential  when. — A 
stamped  cross  is  not  essential  where  the 
name  Is  written  on  the  ballot. — Turner  v. 
Wilson,  171  Cal.  600,  154  Pac.  2. 

See  post,  I  1211  Pol.  Pt. 

§  1211. 

MARKS  ON  BALLOT. 

1,    2.  Attempted  erasure  of  cross. 
3,    4.  Construction — Subdivision    4. 
5-12.  "Distinguishing  marks." 

13.  Inadvertent  cross. 
14-17.  Invalidate  when  (subd.  4). 

18.  Leadpencil    cross    permissible    when 
(subd.   1). 

1.  Attempted  eraavre  of  cross* — ^A  ballot 
Is  not  Invalid  as  to  one  candidate  because 
of  an  attempted  erasure  of  a  cross  stamped 
opposite  another  candidate's  name. — Sweet- 
ser V.  Pacheco,  172  Cal.  187.  155  Pac.  639. 

2.  The  erasure  of  all  signs  of  crosses 
placed  by  the  voter  as  to  certain  candidates 
or  propositions  does  not  render  the  ballot 
invalid  as  to  a  candidate  not  afiCected 
thereby. — Sweetser  v.  Pacheco,  172  Cal.  137, 
155  Pac.   639. 

8.  Constmctlon— Subdivision  4, — The  ef- 
fect of  the  amendment  of  1903  to  section 
1211  of  the  Political  Code  by  adding  thereto 
subdivision  4,  which  provides  that  "no  mark 
upon  a  ballot  which  is  unauthorized  by  this 
act  shall  be  held  to  Invalidate  such  ballot, 
unless  It  shall  appear  that  such  mark  was 
placed  thereon  by  the  voter  for  the  purpose 
of  Identifying  such  ballot,"  Is  that  where 
there  is  no  evidence  whatever  before  the 
trial  court  other  than  the  ballot  Itself,  un- 
less such  ballot  is  so  marked  as  to  warrant 


an  inference  by  the  trial  court  that  the 
marking  was  designedly  made  by  the  voter 
for  the  purpose  of  identifying  his  ballot,  the 
ballot  must  not  be  rejected  on  the  ground 
that  It  bears  a  distinguishing  mark. — Tur- 
ner V.  Wilson.   171  Cal.   600,   154  Pac.   2. 

4.  Decisions  relative  to  unauthorized 
marks  on  a  ballot  rendered  prior  to  the 
amendment  of  section  1211  in  this  regard 
must  be  read  in  the  light  of  the  law  as  It 
then  was. — Sweetser  v.  Pacheco,  172  Cal.  137, 
155  Pac.   639. 

5.  ''Dlstlngnlshlnir  marks.^  —  Attempted 
erasures  of  signs  of  crosses  first  placed 
thereon  as  to  some  candidate  or  proposi- 
tion are  not  distinguishing  marks. — Sweet- 
ser V.  Pacheco,  172  Cal.  137,  155  Pac.  639. 

See  as  to  "distinguishing  marks."  also, 
ante,  %  1197.  pars.  1  and  2. 

6.  A  ballot  upon  which  the  voter  has 
written  In  one  of  the  voting  squares  pro- 
vided for  the  vote  on  certain  bond  questions 
the  word  "Yes,"  there  being  four  such  prop- 
ositions to  be  voted  upon,  does  not  bear  a 
distinguishing  mark. — Turner  v.  Wilson,  171 
Cal.   600,  164  Pac.  2. 

7.  A  ballot  on  which  a  cross  Is  stamped 
in  the  voting  square  opposite  the  blank 
space  under  the  name  of  a  candidate  for 
governor  does  not  bear  a  distinguishing 
mark. — Turner  v.  Wilson,  171  Cal.  600,  154 
Pac.  2. 

8.  A  cross  near  the  upper  right-hand  cor- 
ner of  the  ballot,  on  the  margin  to  the  right 
of  the  directions  to  voters,  does  not  consti- 
tute a  distinguishing  mark  invalidating  the 
ballot,  where  the  stamp  Is  very  slight  and 
has  not  the  appearance  of  being  the  result 
of  a  deliberate  Impression. — Sweetser  v.  Pa- 
checo, 172  Cal.  137.  155  Pac.  689. 

9.  The  stamping  of  the  cross  as  to  various 
propositions  on  the  word  "Yes"  or  "No"  In- 
stead of  In  the  voting  square;  the  stamping 
of  the  cross  on  the  word  "Yes"  followed  by 
a  stamp  In  the  square;  the  writing  of  the 
word  "Yes"  or  "No"  In  the  voting  squares 
instead  of  stamping  a  cross;  and  the  mark- 
ing of  a  cross  with  pen  and  ink  in  the 
voting  square  on  one  of  the  propositions,  are 
not  distinguishing  marks,  and  it  is  error  to 
exclude  such  ballots  In  so  far  as  a  contest 
for  a  particular  office  Is  concerned. — Sweet- 
ser V.  Pacheco.  172  Cal.  137.  165  Pac.  689. 

10.  The  stamping  of  a  cross  as  to  both 
"Yes"  and  "No"  on  one  of  several  proposi- 
tions followed  by  the  attempt  to  rub  out 
one  of  such  crosses,  and  the  attempt  with 
the  voting  stamp  to  cancel  a  cross  placed 
in  the  voting  square  on  one  of  such  propo- 
sitions, are  not  distinguishing  marks. — 
Sweetser  v.  Pacheco,  172  Cal.  137,  155  Pac 
639. 

11.  The  writing  In  of  the  names  of  two 
persons  for  Justice  of  peace  and  constable, 
respectively,  and  the  stamping  of  a  cross 
Immediately  to  the  right  of  each  name,  but 
not  In  the  voting  square.  Is  not  a  distin- 
guishing mark. — Sweetser  v.  Pacheco.  172 
Cal.  137,  165  Pac.  639. 

12.  The  writing  in  of  the  name  of  "J.  V. 
Snyder"  In  the  blank  space  for  the  office 
of  lieutenant-governor,  although  such  name 
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was  printed  on  the  ballot  as  one  of  the 
candidates  for  that  office,  is  not  a  distin- 
giilshlnff  mark. — Sweetser  v.  Pacheco,  172 
Oal.  137.  166  Pac.  689. 

IX  laadverteBt  cross. — ^A  ballot  is  not  in- 
Talid  because  it  contains  a  llsrht  and  appar- 
ently inadvertent  cross  stamped  in  the  upper 
risrht-band  corner. — Sweetser  v.  Pacheco, 
172  Cal.  137,  165  Pac.  689. 

14.  laralldate  when  (siibd.  4). — The  con* 
trollinsr  rule  of  substantive  law  as  to  the 
invalidating'  of  ballots  by  reason  of  unau- 
thorized marks,  including  erasures,  is  that 
of  this  subdivision,  and  not  that  of  subd.  10 
of  f  1197.  There  is  no  difference  between 
erasures  and  other  unauthorized  marks. — 
Sweetser  r.  Pacheco,  172  Cal.  187,  156  Pac 
C39. 

15.  A  ballot  on  which  a  cross  is  stamped 
In  the  votinsT  square  at  the  risrht  of  a  blank 
space  left  on  the  ballot  for  the  insertion  by 


the  voter  of  some  name  not  printed  on  the 
ballot,  without  writing  any  name  in  said 
space,  is  properly  counted. — Sweetser  v. 
Pacheco.  172  Cal.  137.  155  Pac.  689. 

16.  The  stamping  of  a  cross  in  the  rectan- 
gular space  at  the  right  of  the  name  of  the 
candidate,  but  not  within  the  voting  square, 
iR  ineffectual. — Sweetser  v.  Pacheco,  172  Cal. 
137.   155  Pac.   689. 

17.  The  making  of  a  leadpencil  cross  in  a 
voting  square  is  ineffectual. — Sweetser  v. 
Pacheco,  172  Cal.  137,  155  Pac.  689. 

18.  I>adpeBcil  cross  permissible  whea 
(Bvbd.  1)< — A  ballot  which  contains  a  pencil 
cross  opposite  the  name  of  a  candidate  writ- 
ten in  by  the  voter  is  a  legal  ballot;  a 
stamped  cross  is  not  essential  in  the  case  of 
a  name  written  on  the  ballot. — Turner  v. 
Wilson,  171  Cal.  600,  154  Pac.  2. 

See  ante,  1 1205.  par.  4. 


CHAPTER  IX. 


VOTING  AND  CHALLENGES. 
f  1239.  Boles  for  the  determination  of  questions  of  residence. 

§  1239.  RULES  FOB  THE  DETERMINATION  OF  QUESTIONS  OF  RESI- 
DENCE. The  board  of  election,  in  determining  tlie  place  of  residence  of  any  person, 
must  be  governed  by  the  following  rules,  as  far  as  they  are  applicable: 

1.  That  place  must  be  considered  and  held  to  be  the  residence  of  a  person  in  which 
Ms  habitation  is  fixed,  and  to  which,  whenever  he  is  absent,  he  has  the  intention  of 
returning; 

2.  A  person  must  not  be  held  to  have  gained  or  lost  residence  by  reason  of  his  prea- 
ence  or  absence  from  a  place  while  employed  in  the  service  of  the  United  States,  or  of  this 
state,  nor  while  engaged  in  navigation,  nor  while  a  student  of  any  institution  of  learning, 
nor  while  kept  in  an  almshouse,  asylum,  or  prison; 

3.  A  person  must  not  be  considered  to  have  lost  his  residence  who  leaves  his  home 
to  go  into  another  state,  or  precinct  in  this  state,  for  temporary  purposes  merely,  with 
the  hitention  of  returning; 

4.  A  person  must  not  be  considered  to  have  gained  a  residence  in  any  precinct  into 
which  he  comes  for  temporary  purposes  merely,  without  the  intention  of  making  such 
precinct  his  home; 

5.  If  a  person  remove  to  another  state  with  the  intention  of  making  it  his  residence, 
he  loses  his  residence  in  this  state; 

6.  If  a  person  remove  to  another  state  with  the  intention  of  remaining  there  for  an 
indefinite  time,  and  as  a  place  of  present  residence,  he  loses  his  residence  in  this  state, 
notwithstanding  he  entertains  an  intention  of  returning  at  some  future  period; 

7.  The  place  where  a  man's  family  resides  must  be  held  to  be  his  residence;  but  if 
it  be  a  place  for  temporary  establishment  for  his  family,  or  for  transient  objects,  it  is 
otherwifle; 

8.  If  a  man  have  a  family  fixed  in  one  place,  and  he  does  business  in  another,  the 
former  must  be  considered  his  place  of  residence;  provided,  that  any  man  having  a 
fomily,  and  who  has  taken  up  his  abode  with  the  intention  of  remaining,  and  whose 
bmily  does  not  so  reside  with  him,  must  be  regarded  as  a  resident  where  he  has  so 
taken  up  his  abode; 

9.  The  residence  of  the  husband  is  the  residence  of  the  wife  except  in  the  case  men- 
tioned in  the  proviso  in  subdivision  eight  hereof; 
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10.   The  mere  intention  to  acquire  a  new  residence,  without  the  fact  of  removal, 
avails  nothing,  neither  does  the  fact  of  removal,  without  the  intention. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  26;  March  27,  1897,  Stats,  and  Amdts.  1897,  p.  191; 
May  26,  1915,  Stats,  and  Amdts.  1915,  p.  859;  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  416.     In  effect  July  27,  1917. 


1.  Constltntionallty  (anbd.  4).-T-The  por- 
tion of  subdivision  4  of  section  1239  of  the 
Political  Code,  as  amended  by  act  approved 
May  26.  1916,  which  provides  that  "any  per- 
son registered  in  one  precinct,  and  remov- 
insT  therefrom  to  another  precinct  in  the 
same  county  within  thirty  days  of  an  elec- 
tion, shall  be  deemed  to  be  a  resident  of  the 
precinct  from  which  he  so  removed  until 
after  such  election,"  is  in  violation  of  sec- 
tion 1  of  article  II  of  the  constitution,  which 
requires  residence  in  the  election  precinct 
for  thirty  days  preceding:  the  election  as  a 
condition  of  the  rigrht  to  vote. — Garibaldi  v. 
Zemansky,  171  Cal.  134,  152  Pac.  296. 

§  1252. 

1.  Canvass  of  votes     Power  to  correct. — 

The  election  board  must  commence  their 
count  of  the  votes  at  once  upon  the  close  of 
the  election,  and  they  must  publicly  and  in 
the  presence  of  the  bystanders  conduct  the 
same  without  adjournment  until  the  count 
is  completed  and  the  result  declared  and 
recorded.  When  this  is  done  and  the  ballots, 
tofirether  with  their  official  returns,  have 
been  deposited  with  the  clerk  (as  required 
by  other  sections)  the  powers  and  duties  of 
an  election  board  are  at  an  end,  and  its 
jurisdiction  over  any  matter  in  the  election 
ceases.  Thenceforth  any  review  or  correc- 
tion must  be  done  under  section  1281a. — 
Bernardo  v.  Rue,  26  Cal.  App.  108,  146 
Pac.  79. 

2.  — Wlthdrawlaa;  returns  front  dcrk. — 
There  is  no  authority  in  law  for  the  with- 
drawal by  an  election  board,  on  the  day 
after  election,  of  the  official  returns  from 
the   custody   of   the   clerk   for  any  purpose 


whatever. — Bernardo  v.  Rue,  26  Cal.  App. 
108,  146  Pac.  79. 

§  1256. 

1.  Coastractlon. — ^Thls  section  provides 
for  the  procedure  where  the  election  board 
are  in  doubt  as  to  whether  two  sets  of  dou- 
ble ballots  should  be  counted  each  as  one 
or  as  two  votes. — ^Bernardo  v.  Rue,  26  Cal. 
App.  108,  146  Pac.  79. 

§1438. 

1.      ConstractloB— Awarding  contract. — In 

an  action  agrainst  a  telegrraph  company  for 
damasres  allegred  to  have  been  sustained  by 
reason  of  defendant's  nesrlect  in  failinsr  to 
deliver  in  time  a  telesrram  relating:  to  mak- 
Insr  a  bid  for  furnishingrs.  because  of  which 
the  contract  was  awarded  to  the  only  other 
bidder  whose  bid  was  higrher,  a  demurrer  is 
properly  sustained  because  the  damasres  are 
too  remote.  This  section  vests  in  the  resrents 
a  discretion  to  reject  any  and  all  bids.  The 
utmost  that  could  properly  be  pleaded  in 
view  of  the  statute  is  that  the  regrents 
migrht  and  probably  would  have  awarded 
the  contract  to  the  plaintift  had  its  telegrram 
been  duly  delivered  and  its  lower  bid  pre- 
sented in  time.  The  langruagre  of  the  aver- 
ment can  go  no  farther  and  be  no  strongrer 
than  the  langruagre  of  the  code  will  permit, 
and  the  allegation  that  the  regrents  "would 
have"  awarded  the  contract  to  the  plaintiff 
is  but  a  pleader's  opinion,  for  it  can  not  be 
said  as  a  legral  certainty  that  they  would 
have  awarded  the  contract  when  the  statute 
has  left  them  the  uncontrollable  discretion 
to  reject  any  bid. — McQullkin  v.  Postal  Tel. 
Cable  Co..  27  Cal.  App.  69S,  151  Pac.  21. 


TITLE  m. 

EDUCATION. 


CHAPTER  I. 

UNIVERSITY  OF  CALIFORNIA. 


ARTICLE  VIL 

HASTINGS  COLLEGE  OF  LAW. 
§  1483.  Rights  of  students  under  their  diplomas. 

§  1483.    BIGHTS  OF  STUDENTS  UNDER  THEIR  DIPLOMAS  [repealed] 

History:  Enacted  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  630, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  77;  repealed  May  23,  1917,  Stats, 
and  Amdts.  1917,  p.  880.    In  effect  July  27,  1917. 
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CHAPTER  II. 

STATE  NORMAL-SCHOOL. 

1 1489.  Nonnal-Bcbool  trustees.    Powers  and  duties  of. 

1 1505.  Duties  of  superintendent  of  public  instruction  [repealed]. 

§1489.    N0RKAL-80H00L  TBUSTEES.     POWERS  AMD  DUTIES  OF. 

The  powers  and  duties  of  each  board  of  trustees  of  the  state  normal  schools  of  Cali- 
fornia are  as  follows: 

1.  To  prescribe  rules  for  their  government  and  the  government  of  the  school. 

2.  To  prescribe  rules  for  the  reports  of  officers  and  teachers  of  the  school  and  for 
Tisiting  other  schools  and  institutions; 

3.  To  provide  for  the  purchase  of  school  apparatus,  furniture,  equipment,  stationery* 
and  text-books  for  the  use  of  students; 

4.  To  establish  at  their  discretion,  and  maintain  model  and  training  schools  of  the 
primary,  grammar  and  intermediate  grade.  Including  the  ninth  year  grade,  and,  in 
their  discretion,  of  the  kindergarten  grade,  and  to  require  the  students  of  the  normal 
schools  to  teach  and  instruct  classes  therein; 

5.  To  establish  at  their  discretion  courses  for  the  training  of  teachers  of  drawing, 
music,  physical  culture,  and  commercial,  technical,  or  Industrial  subjects  in  the  ele- 
mentary and  secondary  schools  of  the  state  and  upon  the  satisfactory  completion  of 
these  courses  to  grant  diplomas  of  graduation  therefrom; 

6.  To  elect  the  president  of  the  school,  who  shall  be  ex  officio  secretary  of  the  board, 
and  an  assistant  secretary  who  shall  receive  such  salary  as  may  be  allowed  by  the 
board;  and  to  elect  the  teachers,  upon  their  nomination  by  the  president  of  the  school, 
fix  their  salaries,  and  prescribe  their  duties;  provided,  that  after  the  president  or  a 
teacher  has  served  successfully  and  acceptably  in  the  school  for  the  period  of  two 
years  prior  to  or  after  the  passage  of  this  act,  his  or  her  appointment  thereafter  may, 
at  the  discretion  of  the  board  of  trustees,  be  made  for  a  term  not  to  exceed  four  years, 
unless  removed  for  cause;  and  provided,  further,  that  In  case  a  teacher  employed  in  a 
California  state  normal-school  is  engaged  to  instruct  In  normal  extension  work,  eve- 
ning work,  special  Saturday  work,  or  summer  school  work,  he  may  receive  such  addi- 
tional compensation  for  the  same  as  may  be  agreed  upon  by  the  employing  board  of 
trustees; 

7.  To  control  and  expend  all  moneys  appropriated  for  the  support  and  maintenance 
of  the  school,  and  all  moneys  received  for  tuition  or  donations; 

8.  To  cause  a  record  of  all  their  proceedings  to  be  kept,  which  shall  be  open  to  pub- 
lic inspection  at  the  school; 

9.   To  keep  open  to  public  inspection  an  account  of  receipts  and  expenditures; 

10.  To  annually  report  to  the  state  superintendent  of  public  instruction  a  statement 
of  their  transactions,  and  of  all  matters  pertaining  to  the  school; 

11.  To  transmit  with  such  report  a  copy  of  the  president's  annual  report; 

12.  To  revoke  any  diploma  by  them  granted,  on  receiving  satisfactory  evidence  that 
the  holder  thereof  is  addicted  to  drunkenness.  Is  guilty  of  gross  immorality,  or  is 
reputedly  dishonest  in  his  dealings,  or  is  guilty  of  persistent  defiance  of,  and  refusal 
to  obey  the  laws  regulating  the  duties  of  teachers;  provided,  that  such  person  shall 
have  at  least  thirty  days'  previous  notice  of  such  contemplated  action,  and  shall,  if  he 
asks  it,  be  heard  in  his  own  defense; 

13.  On  recommendation  of  the  faculty  and  president  of  the  school,  to  exclude  stu- 
dents, who,  because  of  poor  scholarship  or  other  evidences  of  unfitness,  are  judged 
incapable  of  becoming  successful  teachers  in  the  public  schools  of  the  state; 

14.  To  establish  and  maintain  courses  of  study  only  in  accordance  with  the  rules  and 
regulations  prescribed  by  the  state  board  of  education  as  provided  in  section  one  thou- 
sand  five  hundred  nineteen  of  the  Political  Code; 

15.  To  detail  one  or  more  regular  teachers  of  the  normal-school  for  normal-school 
extension  service  in  the  rural  schools  of  the  state  and  to  pay  the  salary  and  trans- 
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portation  expenses  of  any  such  teacher;  provided,  that  the  normal-school  extension 
service  in  any  county  shall  be  given  only  with  the  approval  of  the  county  superin- 
tendent of  schools.  Such  normal-school  extension  service  may  include  a  special  study 
of  rural  school  conditions  and  problems,  and  supervision  and  instruction  of  classes  in 
the  rural  schools. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  75;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  137; 
March  20,  1897,  Stats,  and  Amdts.  1897,  p.  234;  March  8,  1899,  Stats, 
and  Amdts.  1899,  p.  77;  February  28,  1905,  Stats,  and  Amdts.  1906, 
p.  25;  June  13,  1913,  Stats,  and  Amdts.  1913,  p.  809;  May  22,  1915,  Stats, 
and  Amdts.  1915,  p.  759;  May  31,  1917,  Stots.  and  Amdts.  1917,  p.  1651. 
In  effect  July  30,  1917. 

§1505.    DUTIES  OF  SUPERINTENDENT  OF  PUBLIC  INSTBUOTION 

[repealed.] 

History:  Enacted  Murch  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  78;  March  29,  1897,  Stats,  and  Amdts.  1897,  p.  237; 
repealed  May  31»  1917,  Stats,  and  AmdU.  1917,  p.  1419.  In  effect 
July  30,  1917. 

CHAPTER  m. 

PUBLIC  SCHOOLS. 

ARTICLE  I. 

STATE  BOAiUD  OP  EDUCATION. 

1 1519.  Powers  and  duties  of  board. 

§  1519a.  Credentials  for  high-school  certificates. 

§  1519b.  Compile  text-books  [new]. 

§  1519e.  State  school-book  fund  [new]. 

1 1519d.  Order  for  text-books  from  head  of  state  institution  [new]. 

1 1521.  Compensation. 

§  1619.  POWESS  AND  DUTIES  OF  BOABD.  The  state  board  of  educa- 
tion shall  have  power  and  it  shall  be  Its  duty: 

First  [Adopt  ruJes.]  To  adopt  rules  and  regrulations  not*  Inconsistent  with  the  lawB 
of  this  state  for  its  own  government,  for  the  government  of  its  appointees  and 
employees,  for  the  government  of  the  day  and  evening  elementary  schools,  the  day  and 
evening  secondary  schools,  the  technical  and  vocational  schools  of  the  state,  for  the 
government  of  the  several  normal  schools  of  the  state  as  hereinafter  provided,  and  for 
the  government  of  such  other  schools,  excepting  the  University  of  California,  as  may 
receive  in  whole  or  in  part  financial  support  from  the  state.  Such  rules  and  regula- 
tions shall  be  published  for  distribution  as  soon  as  practicable  after  adoption. 

[Rules  for  normal  schools.]  At  the  joint  meeting  of  this  board  and  the  representa- 
tives of  the  normal  schools  of  the  state  provided  for  in  section  one  thousand  five  hun- 
dred eighteen  a  of  the  Political  Code,  matters  afFecting  the  normal  schools  may  be 
presented  by  members  of  the  board,  by  the  superintendent  of  public  Instruction  and 
the  conmiissioners  of  education,  and  by  the  representatives  of  the  normal  schools, 
and,  after  due  presentation  and  consideration,  the  board  may  adopt  rules  and  regu- 
lations for  the  government  of  the  normal  schools  in  the  following  matters: 

(a)  [Standardizing  course  of  instruction.]  The  standardizing,  as  far  as  the  board 
shall  deem  it  wise  and  necessary,  of  the  courses  of  Instruction  offered  in  the  several 
normal  schools  for  the  preparation  of  teachers  for  the  public  schools  of  the  state. 

(b)  [Courses  for  special  teachers.]  The  establishing  and  conducting  in  any  or  all 
of  the  normal  schools  of  the  state  of  such  courses  of  instruction  as  shall  prepare  for 
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the  public  Bchools  of  the  state  special  teachers  in  any  or  all  of  the  subjects  of  drawing, 
music,  physical  education,  and  commercial,  technical  or  industrial  branches. 

(c)  [List  of  text-books.]  The  compilins  and  publishing  of  a  list  of  text-books  for 
use  by  the  students  of  the  several  normal  schools  of  the  state;  provided,  that  the  state 
series  of  textrbooks  shall  be  used  in  the  grades  and  classes  for  which  they  are  adapted, 
and  that  all  other  regular  textrbooks  shall  be  selected  by  the  various  normal  school 
authorities  from  said  list 

(d)  [Standards  of  admission.]  The  prescribing  of  the  standards  of  admission  for 
students  entering  the  normal  schools,  and  the  rules  for  transfer  of  pupils  from  one 
normal  school  to  another;  provided,  that  a  student  for  good  cause,  may,  upon  recom- 
mendation of  the  president  of  the  school  from  which  he  seeks  to  be  transferred,  enter 
any  other  normal  school  and  without  examinations  be  admitted  to  classes  correspond- 
ing to  those  in  the  school  which  he  has  left 

(e)  [Graduation.]  The  determination  of  the  time  and  standards  for  graduation  from 
the  state  normal  schools. 

Second.  [Assistant  superintendents  of  public  Instruction.]  To  appoint  three  assistant 
superintendents  of  public  instruction,  who  shall  not  be  subject  to  the  provisions  of  any 
civil  service  law  of  the  state,  and  who  shall  be  known  and  designated  as  follows: 

(a)  One  commissioner  of  elementary  schools,  who  shall  be  ex];>erienced  in  teaching 
in  and  supervising  elementary  schools. 

(b)  One  commissioner  of  secondary  schools,  who  shall  be  experienced  in  teaching  and 
who  has  been  principal  or  supervisor  of  secondary  schools. 

(c)  One  commissioner  of  industrial  and  vocational  education  who  has  had  experi- 
ence as  a  supervisor  of  industrial  or  vocational  education. 

Third.  [Subpoenas  for  witnesses  before  board.]  To  issue  subpoenas  to  compel  the 
attendance  of  witnesses  before  the  board  or  any  member  thereof,  in  the  same  manner 
that  any  court  in  this  state  may;  and  whenever  the  testimony  of  any  witness  upon 
any  matter  pending  before  it  is  material,  the  president  must  cause  the  attendance  of 
the  witness  before  such  board,  or  a  member  thereof,  to  testify  concerning  such  matter, 
and  the  board  may  make  a  reasonable  allowance  therefor,  not  exceeding  the  fees  of 
witnesses  in  civil  cases,  which  must  be  paid  for  out  of  the  appropriation  for  the  con- 
tingent expenses  of  the  board,  but  in  no  instance  can  an  allowance  be  made  in  favor 
of  a  witness  who  appears  in  behalf  of  a  claimant. 

Fourth.   [Seal.]  To  adopt  and  use,  in  authentication  of  their  acts,  an  official  seal. 

Fifth.  [Printing.]  To  have  done  by  the  state  printer,  or  other  officer  having  the  man- 
agement of  the  state  printing,  any  printing  required  by  it;  provided,  that  all  orders 
for  printing  shall  first  be  approved  by  the  state  board  of  control. 

Sixth.  [General  duties.]  The  state  board  of  education  shall  study  the  educational 
conditions  and  needs  of  the  state;  shall  make  plans  for  the  improvement  of  the  admin- 
istration and  efficiency  of  the  public  schools  of  the  state;  shall  have  power  to  conduct 
educational  investigations  and  shall  employ  educational  and  business  experts,  within 
the  limits  of  its  appropriation  therefor;  shall  annually  require  reports  as  to  the 
activities  of  the  superintendent  of  public  instruction  and  the  assistant  superintendents, 
and  such  other  employees  as  it  may  direct  to  report,  for  submission  to  the  governor, 
and  the  same  shall  submit  biennially  to  the  governor,  on  or  before  the  fifteenth  day 
of  September  next  preceding  the  regular  session  of  the  legislature,  a  report  of  its 
transactions  for  the  preceding  two  years,  together  with  recommendations  of  its  needs 
for  the*  coming  biennium,  and  such  recommendations  as  to  changes  in  laws  or  new  edu- 
cational legislation  as  may  seem  to  it  to  be  necessary. 

Seventh.  [Acting  secretary.]  To  appoint  an  acting  secretary,  who  shall  also  act  as 
executive  officer  of  the  board  in  the  absence  of  the  superintendent  of  public  instruc- 
tion from  his  office  or  in  case  of  his  incapacity  for  duty. 

History:  Original  section,  relating  to  concurrence  of  majority  of 
members,  enacted  March  12, 1872;  repealed  and  present  section  enacted 
June  6,  1913,  Stats,  and  Amdts.  1913,  p.  660;  amended  June  22,  1915, 
Stats,  and  Amdts.  1915,  p.  752;  May  18,  1917,  Stats,  and  Amdts.  1917. 
p.  699.    In  effect  July  27,  1917. 
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§  1519a.  CREDENTIALS  FOB  mOH-SOHOOL  CEBTIFI0ATE8.  The  state 
board  of  education  shall  have  power  and  it  shall  be  its  duty: 

First  To  prescribe  by  general  rule  the  credentials  upon  which  persons  may  be 
granted  certificates  to  teach  in  the  high  schools  of  this  state.  No  credentials  shall  be 
prescribed  or  allowed,  unless  the  same,  in  the  Judgment  of  said  board,  are  the  equivap 
lent  of  a  diploma  of  graduation  from  the  University  of  California,  and  are  satisfactory 
evidence  that  the  holder  thereof  has  taken  an  amount  of  pedagogy  equivalent  to  the 
minimum  amount  of  pedagogy  prescribed  by  the  state  board  of  education  of  this  state, 
and  include  a  recommendation  for  a  high-school  certificate  from  the  faculty  of  the  insti- 
tution in  which  the  pedagogical  work  shall  have  been  taken. 

Second.  [Special  cases.]  To  consider  the  cases  of  individual  applicants  who  have 
taught  successfully  for  a  period  of  not  less  than  seventeen  school  months,  and  who 
are  not  possessed  of  the  credentials  prescribed  by  the  board  under  the  provisions  of  this 
section,  and  where  the  evidence  submitted  by  the  applicant  does  not  satisfy  the  board 
it  may,  in  its  discretion,  provide  for  his  examination.  The  said  board,  in  its  discretion, 
may  issue  to  such  applicants  high-school  credentials  upon  which  they  may  be  granted 
certificates  to  teach  in  the  high-schools  of  the  state.  In  such  special  cases,  the  board 
may  take  cognizance  of  any  adequate  evidence  of  preparation  which  the  applicants 
may  present.  The  standard  of  qualification  in  such  special  cases  shall  not  be  lower  than 
that  represented  by  the  other  credentials  named  by  the  board  under  the  provisions  of 
subdivision  first  of  this  section. 

Third.  [Special  certificates  for  special  subjects.]  To  establish  and  prescribe  by  gen- 
eral regulations  the  qualifications  upon  which  county  boards  of  education  may  grant  to 
any  person  a  special  certificate  to  teach  any  special  subject  or  subjects  in  such  grades 
as  are  mentioned  therein;  provided,  that  no  qualification  shall  be  prescribed  for  cer- 
tification to  teach  in  any  grade  whatever  a  vocational  subject  unless  the  candidate  shall 
have  had,  as  a  minimum,  three  years'  experience  as  a  Journeyman,  or,  where  this 
terminology  does  not  apply,  its  equivalent,  in  the  vocation  In  which  he  desires  cer- 
tification. 

Fourth.  [Applicants  without  necessary  qualifications.]  To  consider  the  cases  of  indi- 
vidual applicants  who  are  not  possessed  of  the  qualifications  prescribed  in  subdivision 
third  of  this  section,  or  in  the  general  regulations  of  the  state  board  of  education,  and 
where  the  evidence  submitted  by  any  applicant  who  meets  the  academic  requirements 
of  the  board  does  not  satisfy  the  board  of  his  knowledge  of  the  special  subject  and 
methods  of  teaching  the  same,  it  may,  in  its  discretion,  provide  such  examination  as 
it  may  deem  expedient  and  wise.  When  the  state  board  of  education  is  satisfied  that 
any  applicant  possesses  qualifications  equivalent  to  those  so  specified,  it  may  issue 
to  such  applicant  a  state  board  credential  upon  which  county  boards  of  education  may 
grant  to  him  a  special  certificate  to  teach  such  special  subject  or  subjects  as  are  listed 
in  said  Credential  in  such  grades  and  for  such  length  of  time  as  therein  specified. 

Fifth.  [Life  diplomas.]  To  grant  life  diplomas  for  four  grades,  valid  throughout  the 
state,  as  follows: 

(1)  High-school:  Authorizing  the  holder  to  teach  in  any  primary  or  grammar  or  high- 
school. 

(2)  Elementary  school:  Authorizing  the  holder  to  teach  in  any  elementary  school. 

(3)  Kindergarten-primary:  Authorizing  the  holder  to  teach  in  the  kindergarten  class 
of  any  primary  school. 

(4)  Special:  Authorizing  the  holder  to  teach  in  any  school  such  special  branches  and 
in  such  grades  as  are  named  in  such  diploma. 

Sixth.  [Qualifications  for  life  diplomas.]  To  issue,  except  as  provided  In  sections  one 
thousand  five  hundred  three  and  one  thousand  seven  hundred  seventy-five  of  this  code, 
life  diplomas  only  to  such  persons  as  have  held  for  one  year,  and  still  hold,  a  valid 
county,  or  city  and  county,  certificate,  corresponding  in  grade  to  the  grade  of  diploma 
applied  for,  and  who  shall  furnish  satisfactory  evidence  of  having  had  a  successful 
experience  in  teaching  of  at  least  forty-eight  months.  Not  less  than  twenty-one  months 
of  said  experience  shall  have  been  in  the  public  schools  of  California.  Ehrery  applica- 
tion must  be  accompanied  to  the  state  board  of  education  by  a  certified  copy  of  a 


cluIII,art.I.]  COMPILATION  OF  TBXT-BOOKS.  i  1519b 

resolution  adopted  by  at  least  a  three-fourths  vote  of  all  the  members  composing 
a  county,  or  city  and  county,  board  of  education,  recommending  that  the  diploma  be 
granted,  and  also  by  an  affidavit  of  the  applicant,  specifically  setting  forth  the  places 
in  which,  and  the  dates  between  which,  said  applicant  has  taught. 

[Fee.]  The  application  for  any  credentials  or  diploma  or  document  mentioned  in  this 
chapter  must  be  accompanied  by  a  fee  of  two  dollars,  and  'in  addition  thereto  each 
applicant  permitted  to  take  an  examination  shall,  before  he  is  so  permitted,  pay  a  fee 
of  ten  dollars.  All  of  the  above  fees  must  be  paid  into  the  state  treasury  to  the  credit 
of  the  contingent  fund  of  the  state  board  of  education  and  applied  by  said  board  in 
defraying  or  in  partially  defraying  the  expense  of  investigating  the  qualifications  of 
candidates,  issuing  credentials,  documents  or  diplomas,  and  providing  for  the  employ- 
ment of  professional  experts  to  conduct  examinations  for  special  credentials  and  high- 
school  credentials,  as  specified  in  subdivisions  second  and  fourth  of  this  section. 

Seventh.  [Revocation  of  life  diplomas.]  To  revoke  or  suspend  for  immoral  or  impro- 
fessional  conduct,  or  for  evident  unfitness  for  teaching,  life  diplomas,  documents  issued 
under  the  provisions  of  sections  one  thousand  five  hundred  three  and  one  thousand 
seven  hundred  seventy-five  of  this  code,  or  credentials  issued  in  accordance  with  the 
provisions  of  this  section:  and  to  adopt  such  rules  for  said  revocation  as  they  may 
deem  expedient  or  necessary. 

Eighth.  [Commission  of  credentials.]  The  state  board  of  education,  in  order  to  meet 
emergencies,  is  hereby  authorized  to  create  a  commission  of  credentials,  to  consist  of 
the  commissioner  of  elementary  schools,  the  commissioner  of  secondary  schools  and 
the  commissioner  of  Industrial  and  vocational  education.  This  commission,  when 
directed  by  the  board,  shall  have  authority  to  review  the  cases  of  applicants  for  the 
special  credentials  and  the  high-school  credentials,  specified  in  subdivisions  second  and 
fourth  of  this  section,  and  when  said  commission  Is  satisfied  that  any  candidate  fully 
meets  the  standards  maintained  by  the  state  board  it  may  issue  the  proper  creden- 
tial; provided,  that  said  credential  to  be  valid  must  be  Issued  upon  the  regular  form 
used  by  the  state  board  of  education  and  must  be  signed  by  the  secretary  and  president 
of  said  state  board. 

History:  Original  section,  relating  to  free  text-books  for  state  insti- 
tutions, enacted  April  24,  1915,  Stats,  and  Amdts.  1915,  p.  184;  amended 
into  present  provision  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  701. 
In  effect  July  27,  1917. 

§  1519b.  COMPILB  TEZT-BOOKS.  The  state  board  of  education  shall 
have  power  and  it  shall  be  its  duty: 

First.  To  compile  in  whole,  or  in  part,  and  to  manufacture  such  text-books  as  are 
now  in  use;  to  compile,  or  cause  to  be  compiled,  and  manufacture  such  other  additional 
text-books  or  books,  as  It  may  deem  necessary  or  proper  for  use  in  the  elementary 
schools  of  the  state,  as  provided  by  section  one  thousand  six  hundred  sixty-five  of  the 
Political  Code;  to  purchase  books  when  necessary,  or  lease  plates,  maps,  engravings 
or  copyright  matter  for  use  in  manufacturing  such  text-books;  contract  for,  or  lease 
copyrights  for  use  in  compiling,  printing  or  publishing  such  books;  to  provide  for  the 
payment  of  royalties  or  for  the  leasing  of  plates  or  making  the  whole  or  any  part  of  a 
book,  and  to  do  any  or  all  things  that  may  be  necessary  for  the  purpose  of  procuring  a 
uniform  series  of  text-books  for  use  in  the  elementary  day  and  evening  schools  of 
the  state. 

Second.  [Contract  for  use  of  plates,  etc.]  Whenever  any  plates,  maps,  or  engravings 
of  any  publisher  or  author  are  adopted  for  use,  or  whenever  any  books  have  been  pur- 
chased, as  hereinbefore  provided,  the  state  board  of  education  shall  enter  into  a  con- 
tract for  not  less  than  four  years  nor  more  than  eight  years  for  the  use  of  the  same 
in  the  elementary  day  and  evening  schools  of  the  state,  and  shall  require  a  good  and 
sufficient  bond  of  the  owner  or  owners  of  such  books,  plates,  maps  or  engravings  under 
a  written  guarantee  [y]  that  the  same  shall  be  kept  revised  and  free  from  all  errors  and 
up  to  date  as  may  be  required  by  the  state  board  of  education. 
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Third.  [Copyrights.]  The  state  board  of  education  may  secure  copyrights  in  the 
name  of  the  people  of  the  State  of  California,  to  any  book  that  may  be  compiled. 

[Uniform  use  of  text-books.]  Whenever  any  one  or  more  of  the  state  text-books  shall 
have  been  compiled  or  purchased,  published  and  adopted,  the  superintendent  of  public 
instruction,  on  the  order  of  the  state  board  of  education  shall  Issue  an  order  to  all 
county,  city,  city  and  county  school  superintendents  by  sending  notices  by  registered 
mail  to  said  superintendents  who  in  turn  shall  notify  the  secretaries  of  all  boards 
of  education  in  the  cities  and  the  clerk  of  the  board  of  school  trustees  and  the  teacher 
or  principal  in  each  school  district,  requiring  the  uniform  use  of  such  book,  in  the 
grades  of  the  elementary  day  and  evening  schools  for  which  they  have  been  adopted, 
and  when  such  order  has  thus  been  given  and  published,  the  same  shall  remain  in 
force  and  effect  for  a  term  of  not  less  than  four  nor  more  than  eight  years;  provided, 
that  such  order  for  the  uniform  use  of  such  book,  shall  not  take  effect  until  the  begin- 
ning of  the  next  fiscal  year;  namely,  the  first  of  July  next  following  the  issue  of  the 
order,  or  at  such  time  thereafter  as  may  be  fixed  by  the  state  board  of  education;  pro- 
vided, that  the  book  shall  go  into  use  at  the  beginning  of  a  fiscal  year. 

When  a  book  has  been  adopted,  the  state  board  of  education  shall  enforce  the  uniform 
use  of  such  book,  in  the  elementary  day  and  evening  schools  for  which  said  book  has 
been  adopted. 

Fourth.  [Refusal  to  use  state  text-books.]  Any  teacher,  or  city,  county,  or  city  and 
county  superintendent  of  schools  or  any  board  of  education,  refusing  or  neglecting  to 
use  said  series  of  state  text-books  at  the  time  required  in  the  last  preceding  subdi- 
vision of  this  act,  shall  be  guilty  of  a  misdemeanor,  and  upon  proof  thereof  of  such 
refusal  or  neglect,  shall  be  subject  to  a  fine  not  exceeding  one  hundred  dollars  for  each 
offense;  provided,  that  nothing  herein  contained  shall  in  any  way  restrict  the  addi- 
tional use  of  such  books  as  are  now  provided  in  section  one  thousand  seven  hundred 
twelve  of  the  Political  Code. 

fifth.  [Duties  of  superintendent  of  state  printing.]  The  superintendent  of  state 
printing  shall  have  supervision  of  all  of  the  mechanical  work  connected  with  the  print- 
ing of  such  books  as  may  be  compiled  and  adopted  subject  to  the  approval  of  the  state 
board  of  education  or  such  representative  of  the  state  board  of  education  as  may  be 
appointed  to  supervise  such  work.  The  superintendent  of  state  printing  shall  print 
and  bind  such  books  in  lots  of  not  less  than  five  thousand  and  turn  them  over  to  the 
state  board  of  education  at  the  warehouse,  and  receive  payment  therefor  on  the 
approval  of  the  items  of  said  cost  by  the  state  board  of  education  or  the  duly  author- 
ized agent  of  said  board,  and  upon  the  approval  of  the  bill  by  the  board  of  control. 
He  shall  furnish  one  copy  of  a  cost-finding  report  showing  items  of  work  and  the 
materials  and  the  exact  cost  of  each  item  for  each  of  said  lot  of  books,  to.  the  state 
board  of  education,  and  one  copy  to  the  board  of  control.  The  superintendent  of  state 
printing  shall  on  the  first  day  of  each  month  furnish  to  the  state  board  of  education  a 
detailed  statement  showing  the  name  and  number  of  books  published  by  him  during 
the  preceding  month,  and  the  number  then  in  course  of  publication. 

Sixth.  [Board  of  education  to  fix  cost  price  of  books.]  On  receiving  a  copy  of  the 
cost-finding  report  and  estimated  cost  of  the  publishing  of  any  book,  the  state  board  of 
education  thereupon  shall  determine  and  fix  the  cost  price  of  such  books  by  adding 
to  the  cost  of  manufacture,  the  contract  price  to  be  paid  as  royalty  or  for  the  use  of 
plates,  maps,  or  engravings  or  copyrighted  matter,  and  said  price,  to  which  has  been 
added  ten  per  cent  of  such  price  to  cover  overhead  expense,  shall  be  deemed  to 
be  the  whole  cost  of  publication  of  such  book  at  Sacramento.  The  state  board  of  edu- 
cation may  provide  for  the  sale  at  not  less  than  cost  price  of  state  text-books  to  private 
schools,  individuals,  or  dealers  under  such  rules  and  regulations  as  may  be  adopted 
by  said  board  of  education;  provided,  that  such  books  be  not  sold  by  dealers  for  more 
than  the  cost  price  at  Sacramento,  plus  the  postage,  packing  and  cartage  on  such  books, 
which  prices  shall  be  established  by  said  board  of  education. 

The  state  board  of  education  may  provide  for  the  disposition  of  such  text-books 
as  are  no  longer  in  a  fit  condition  to  be  used  for  purposes  of  instruction;  provided, 
that  whenever  in  its  judgment  it  would  be  practicable  to  sell  such  old  text-books 

S468 


ek.  m,  mrt.  I.]  SCHOOL-BOOK  FUND — COMPENSATION.  ||  1519e-lB2i 


for  use  in  the  manufacture  of  paper  pulp  or  similar  substances,  the  highest  price 
obtainable  shall  be  secured  therefor,  and  the  money  so  obtained  deposited  in  the  state 
school-book  fond. 

Sec.  4.  A  new  section,  to  be  numbered  one  thousand  five  hundred  nineteen  c  Is  hereby 
added  to  the  Political  Code,  to  read  as  follows: 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  704.    In  effect  July  27,  1917. 

§15190.  STATE  SCHOOL-BOOK  FUND.  The  appropriation  heretofore 
made,  known  as  the  "text-book  appropriation,"  shall  be  subject  to  the  draft  of  the 
state  board  of  education  for  necessary  expenses  incurred  by  it  for  office  supplies,  the 
hiring  of  expert  assistants,  and  for  other  necessary  expenses;  provided,  that  all  claims 
shall  be  presented  to  the  board  of  control  for  its  approval.  All  moneys  that  have 
been  received  or  may  hereafter  be  received  from  the  sale  of  said  series  of  state  text- 
books to  private  schools  or  to  dealers  or  persons  or  that  may  be  appropriated  by  the 
legislature  for  publishing  said  series  of  state  text-books,  shall  be  kept  by  the  state 
treasurer  In  a  fund  known  as  the  "state  school-book  fund."  This  fund  shall  be  sub- 
ject to  the  order  of  the  state  board  of  education  for  all  expenses  incurred  by  the 
superintendent  of  printing  for  all  material,  labor,  and  other  expenses  necessary  for 
pablishing  state  school  text-books,  and  for  all  books  purchased,  for  the  cost  of  shipping 
free  text-books,  and  for  necessary  employees  in  connection  with  such  shipment  as  may 
be  determined  by  the  state  board  of  education.  All  claims  to  be  drawn,  after  being 
certified  by  the  claimant  and  the  items  approved  by  the  secretary  of  the  state  board 
of  education  shall  be  presented  to  the  board  of  control  for  its  approval,  and  upon  the 
approval  of  said  board  of  control,  the  state  controller  is  hereby  authorized  and  directed 
toi  draw  his  warrant  on  the  state  treasurer,  who  is  hereby  directed  to  pay  the  same. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  706.    In  effect  July  27,  1917. 

§1519cL    ORDER  FOR  TEZT-BOOKS  FROM  HEAD  OF  STfi^TE  INSTI. 

TUTION.  The  president  or  principal  of  any  state  institution,  in  which  instruction  is 
given  In  the  elementary  branches,  may  order  such  state  text-book,  as  may  be  used  to 
advantage,  for  use  in  said  institution,  on  blanks  supplied  by  the  superintendent  of 
public  instruction;  provided,  such  orders  shall  be  subject  to  revision  by  said  superin- 
tendent of  public  instruction.  Such  book  shall  be  delivered  free  of  cost  to  such  insti- 
tution on  the  order  of  the  superintendent  of  public  instruction,  in  the  usual  method  of 
shipment 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  707.     In  effect  July  27,  1917. 

§  1621.  COMPENSATION.  First.  The  members  of  the  state  board  of  edu- 
cation shall  receive  as  compensation  fifteen  dollars  per  day  when  the  board  is  in  session. 
They  shall  also  receive  ten  dollars  per  day  while  engaged  in  committee  work  at  the 
Sacramento  or  Los  Angeles  offices  of  the  board  or  elsewhere  under  the  direction  of  the 
state  board  of  education;  provided,  that  the  total  amount  of  such  per  diem  for  committee 
work,  for  all  members  of  the  board  shall  not  exceed  two  thousand  five  hundred  dollars 
for  any  fiscal  year.  They  shall  also  receive  their  actual  and  necessary  traveling  expenses. 

Second.  [Salaries,  assistant  superintendents  of  public  Instruction.]  .  Each  assistant 
superintendent  of  public  instruction  provided  for  in  section  one  thousand  five  hundred 
nineteen  of  the  Political  Code  shall  receive  a  salary  of  four  thousand  dollars  per  annum, 
payable  at  the  same  time  and  in  the  same  manner  as  the  salary  of  state  officers  is 
paid.  They  shall  also  receive  their  actual  and  necessary  traveling  expenses  while  on 
official  business. 

Third.  [Clerical  help.]  Within  their  appropriation,  the  state  board  of  education 
may  appoint  such  clerical  and  other  help  as  may  from  time  to  time  be  necessary. 
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HIttory:  Original  section,  relating  to  powers  and  duties  of  board, 
enacted  March  12,  1872;  amended  March  13,  1874,  Code  Amdts.  1873-4, 
p.  79;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  29;  March  15, 
1889,  Stats,  and  Amdts.  1889,  p.  178;  March  20,  1891,  Stats,  and  Amdts. 
1891,  p.  150;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  237;  March 
23,  1901,  SUts.  and  Amdts.  1900-1,  p.  668;  March  15,  1909,  Stats,  and 
Amdts.  1909,  p.  393;  present  section  approved  June  6,  1913,  Stats,  and 
Amdts.  1913,,  p.  666;  amended  May  19,  1917,  SUts.  and  Amdts.  1917, 
p.  750.     In  effect  July  27,  1917. 

ARTICLE  n. 

SUPERINTENDENT  OF  PUBLIC  INSTRUCTION. 

§  1532.  General  duties. 

S  1534.  Orders  for  text-books  [new]. 

§  1532.  QENEBAL  DUTIES.  It  is  the  duty  of  the  superintendent  of  public 
instruction: 

1.  To  superintend  the  schools  of  this  state. 

2.  To  report  to  the  governor,  on  or  before  the  fifteenth  day  of  September  preceding 
each  regular  session  of  the  legislature,  a  statement  of  the  condition  of  the  public  ele- 
mentary and  secondary  schools,  the  state  normal  schools  and  other  educational  institu- 
tions supported  in  whole  or  in  part  by  the  state. 

3.  To  accompany  his  report  with  tabular  statements,  showing  the  number  attending 
pubUc  schools,  and  the  average  attendance;  the  amount  of  state  school  fund  appor- 
tioned, and  the  sources  from  which  derived;  the  amount  raised  by  county,  city  and 
county  and  district  taxes,  or  from  other  sources  of  revenue,  for  school  purposes;  and  the 
amount  expended  for  salaries  of  teachers,  for  building  schoolhouses,  for  district  school 
libraries,  and  for  incidental  expenses. 

4.  To  apportion  the  state  school  fund;  and  to  furnish  an  abstract  of  such  apportion- 
ment to  the  state  controller,  the  state  board  of  control,  and  to  the  county  and  city 
and  county  auditors,  county  and  city  and  county  treasurers  and  to  the  county  and  city 
and  county  school  superintendents  of  the  several  counties  of  the  state.  In  apportioning 
said  fund  he  shall  apportion  to  every  county  and  to  every  city  and  county  two  hundred 
fifty  dollars  for  every  teacher  determined  and  assigned  to  it  on  average  daily  attend- 
ance by  the  county  or  city  and  county  school  superintendent  for  the  next  preceding 
school  year,  as  required  of  the  county  or  city  and  county  school  superintendent  by  the 
provisions  of  section  one  thousand  eight  hundred  fifty-eight  of  this  code,  and  after  thus 
apportioning  two  hundred  fifty  dollars  on  teacher  basis,  he  shall  apportion  the  balance 
of  the  state  school  fund  to  the  several  counties  or  cities  and  counties  according  to  their 
average  daily  attendance  as  shown  by  the  reports  of  the  county  or  city  and  county 
school  superintendents  for  the  next  preceding  school  year. 

6.  To  draw  his  order  on  the  controller  in  favor  of  each  county  or  city  and  county 
treasurer  for  school  moneys  apportioned  to  the  county  or  city  and  county. 

6.  [Furnish  blanic  forms.]  To  prepare,  have  printed,  and  furnish  all  officers  charged 
with  the  administration  of  the  laws  relating  to  the  public  schools,  and  to  teachers, 
such  blank  forms  and  books  as  may  be  necessary  to  the  discharge  of  their  duties, 
including  blank  teachers'  certificates  to  be  used  by  county  and  city  and  county  boards 
of  education. 

7.  [Supply  school  laws.]  To  have  the  laws  relating  to  the  public  schools  printed  in 
pamphlet  form,  and  to  supply  school  officers  and  school  libraries  with  one  copy  each. 

8.  To  visit  the  several  orphan  asylums  to  which  state  appropriations  are  made,  and 
examine  into  the  course  of  instruction  therein. 

9.  To  visit  the  schools  In  the  different  counties,  and  inquire  into  their  condition;  and 
the  actual  traveling  expenses  thus  incurred,  provided  that  they  do  not  exceed  one  thou- 
sand eight  hundred  dollars  per  annum,  shall  be  allowed,  audited  and  paid  out  of  the  gen- 
eral fund  in  the  same  manner  as  other  claims  are  audited,  and  paid. 
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10.  To  authenticate  with  his  ofRciai  seal  all  drafts  or  orders  drawn  by  him,  and  all 
papers  and  writings  Issued  from  his  office. 

11.  [Bind  documents.]  To  have  bound,  at  the  state  bindery,  all  valuable  school 
reports.  Journals,  and  documents  In  his  office,  or  hereafter  received  by  him. 

12.  [Report  dally  attendance.]  To  report  to  the  controller,  on  or  before  the  tenth 
day  of  September  of  each  year,  the  total  average  dally  attendance  in  the  elementary 
day  and  evening  schools  including  the  special  day  and  evening  elementary  school 
classes,  the  average  daily  attendance  in  the  day  and  evening  high  schools  including 
the  special  day  and  evening  high-school  classes,  as  shown  by  the  annual  reports  of  the 
county  superintendents  of  the  several  counties  on  file  in  his  office  for  the  school  year 
Immediately  preceding,  and  the  average  dally  attendance  of  pupils  upon  each  of  such 
IMurt-time  vocational  courses  as  are  established  and  maintained  by  each  high-school 
district  under  the  provisions  of  section  one  thousand  seven  hundred  fifty  c  of  this  code, 
and  as  are  shown  by  these  reports  and  approved  by  the  commissioner  of  vocational 
education. 

13.  [Deliver  records  to  successor.]  To  deliver  over,  at  the  expiration  of  his  term  of 
office,  on  demand,  to  his  successor,  all  property,  books,  documents,  maps,  records, 
reports,  and  other  papers  belonging  to  his  office,  or  which  may  have  been  received  by 
him  for  the  use  of  his  office. 

14.  To  visit  and  inspect  each  state  normal-school  from  time  to  time,  inquire  into  its 
condition  and  management,  require  such  reports  as  he  may  deem  proper  from  the 
teachers  of  the  school  and  ei^ercise  general  supervision  over  the  same. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  86;  Aprfl  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  29;  March  18,  1887,  Stots.  and  Amdts.  1886-7,  p.  125;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  180;  March  20,  1891,  Stats,  and  Amdts. 
1891,  p.  152;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  239;  March  18, 
1905,  Stats,  and  Amdts.  1905,  p.  180;  March  1,  1907,  Stats,  and  Amdts. 
1907,  p.  71,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  78;  June  13,  1918, 
State,  and  Amdts.  1913,  p.  774;  May  31,  1917,  Stats,  and  Amdte.  1917, 
p.  1417.   In  effect  July  30,  1917. 

§1634.  ORDERS  FOR  TEXT-BOOKS.  All  orders  for  text-books  shall  be 
forwarded  to  the  superintendent  of  public  instruction  on  blanks  furnished  by  him.  He 
shall  investi^te  such  orders  and  make  necessary  changes  and  forward  the  same  to 
the  person  in  charge  of  the  warehouse  and  shipment  of  books  with  definite  orders  for 
shipment  He  shall  keep  an  accurate  account  of  the  amount  of  money  received  from 
the  sale  of  text-books  for  each  month  and  report  to  the  controller  on  or  before  the 
fifth  of  the  succeeding  month,  the  number  of  books  sold,  or  distributed,  and  the  amount 
of  money  collected  therefor,  and  shall  pay  such  money  into  the  treasury  to  the  credit 
of  the  "school  text-book  fund."  The  amount  fixed  for  royalty  and  coste  of  plates  or 
copyright  matter  in  favor  of  any  company,  or  individual,  shall  be  presented  by  the 
superintendent  of  public  instruction  to  the  state  board  of  education  for  its  approval. 
Said  claim  shall  be  paid  quarterly,  In  the  same  manner  as  other  claims  upon  the  state 
treasury,  on  the  approval  of  the  board  of  control. 

On  receiving  orders  from  the  superintendent  of  public  Instruction  for  text-books  the 
person  in  charge  of  the  warehouse  and  shipment  of  books  shall  forward  by  freight, 
express  or  mail,  as  directed  by  the  superintendent  of  public  instruction,  to  the  nearest 
freight  depot,  express  or  post-oflLce,  In  the  name  of  the  clerk  of  the  school  district  or 
the  city  superintendent  of  schools  In  cities,  the  number  of  books  called  for  in  said  order. 

History:  Enactment  approved  May  18,  1917,  State,  and  Amdte.  1917, 
p.  706.     In  effect  July  27,  1917. 
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ARTICLE  m. 

SCHOOL  SUPBRINTBNDENTS. 

§  1543.  County  superintendent  of  schools.    Duties  of. 

§  1543b.  Jurisdiction  of  county  superintendents  oyer  joint  districts  [new]. 

§  1551.  School  superintendent  to  make  certain  reports. 

§  1643.    COUNTY  SUPEBINTENDENT  OF  SCHOOLS.    DUTIES  OF.  It  is 

the  duty  of  the  superintendent  of  schools  of  each  county:. 

First.    To  superintend  the  schools  of  his  county. 

Second.  To  apportion  the  school  moneys  to  each  school  district  as  provided  in  sec- 
tion one  thousand  eight  hundred  fifty-eight  of  this  code,  at  least  four  times  a  year.  For 
this  purpose  he  may  require  of  the  county  auditor  a  report  of  the  amount  of  all  school 
moneys  on  hand  to  the  credit  of  the  several  school  funds  of  the  county  not  already 
apportioned;  and  it  Is  hereby  made  the  duty  of  the  auditor  to  furnish  such  report 
when  so  required;  and  whenever  an  excess  of  money  has  accumulated  to  the  credit  of 
a  school  district  beyond  a  reasonable  amount  necessary  to  maintain  a  school  for  eight 
months  in  such  district  for  the  year,  the  superintendent  of  schools  shall  place  said 
excess  of  money  to  the  credit  of  the  unapportioned  school  fimds  of  the  county,  and 
shall  apportion  the  same  as  other  school  funds  are  apportioned. 

Third,  (a)  [Requisitions*]  On  the  order  of  the  board  of  school  trustees,  or  board 
of  education  of  any  city  or  town  having  a  board  of  education,  to  draw  his  requisition 
upon  the  county  auditor  for  all  necessary  expenses  against  the  school  fund  of  any 
district.  The  requisitions  must  be  drawn  in  the  order  In  which,  the  orders  therefor  are 
filed  In  his  office.  Each  requisition  must  specify  the  purpose  for  which  it  is  drawn,  but 
no  requisition  shall  be  drawn  upon  the  order  of  the  board  of  school  trustees  or  board 
of  education  against  the  funds  of  any  district  except  the  teachers'  or  Janitors'  salaries, 
unless  such  order  is  accompanied  by  an  itemized  bill  showing  the  separate  items,  and 
the  price  of  each,  in  payment  for  which  the  order  is  drawn;  nor  shall  any  requisition 
for  teachers*  or  janitors'  salaries  be  drawn  unless  the  order  shall  state  the  monthly 
salary  of  teacher  or  janitor,  and  name  the  months  for  which  such  salary  Is  due.  Upon 
the  receipt  of  such  requisition  the  auditor  shall  draw  his  warrant  upon  the  county  treas- 
urer in  favor  of  the  parties  for  the  amount  stated  in  such  requisition.  The  order  of 
the  board  of  school  trustees,  or  board  of  education,  shall  be  made  only  on  the  form 
of  blank  approved  by  the  superintendent  of  public  instruction;  provided,  that  said 
blanks  shall  be  printed  and  fumishedt  to  the  school  districts  by  the  board  of  supervisors 
of  the  respective  counties  of  the  state,  and  when  signed  by  at  least  two  members  of 
the  board  of  trustees,  or  the  officials  authorized  to  sign  orders  for  the  board  of  educa- 
tion, shall  be  transmitted  to  the  superintendent,  who  shall,  in  case  he  approve  such, 
demand,  indorse  upon  it,  "examined  and  approved,"  together  with  the  number  and  date 
when  approved,  and  shall,  in  attestation  thereof,  affix  his  signature  thereto,  and  deliver 
the  same  to  the  claimant,  or  his  order,  who  shall  transmit  the  same  to  the  auditor, 
who  shall,  in  case  he  allows  said  demand,  indorse  upon  it  "allowed,"  together  with  the 
number  and  date  when  allowed,  and  shall,  in  attestation  thereof,  affix  his  signature 
thereto,  and  deliver  the  same  to  the  clc^imant  and  make  a  proper  record  thereof  and 
charge  against  the  particular  fund  of  the  particular  district  against  which  such  demand 
was  allowed;  and  said  demand  when  so  approved  and  signed  by  the  superintendent, 
and  when  so  allowed  and  signed  by  the  auditor,  shall  constitute  the  requisition  on  the 
auditor,  and  the  warrant  on  the  treasury  within  the  meaning  of  this  act;  and  provided, 
further,  that  the  county  superintendent  of  schools,  after  examining  and  approving  any 
demand,  may  transmit  the  same  directly  to  the  county  auditor,  who  after  allowing  such 
demand  shall  return  the  same  to  the  county  superintendent  of  schools,  who  shall 
thereupon  return  said  demand  to  the  governing  board  of  the  school  district,  which  shall 
issue  said  demand  to  the  claimant  or  to  his  order. 

(b)  [Transfer  of  funds  for  pupils  of  Intermediate  school  course.]  On  the  order  of 
the  board  of  trustees  or  board  of  education  of  any  elementary  school  district  located 
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within,  or  baYlng  tlie  same  boundaries  as,  a  high-school  district  which  has  established 
an  intermediate  school  course  as  provided  for  in  section  one  thousand  seren  hundred 
fifty  a  of  the  Political  Code,  to  transfer  from  the  school  funds  of  such  elementary 
school  district  to  the  fund  of  the  board  having  control  of  such  intermediate  school 
course,  such  sum  as  may  be  agreed  upon,  as  provided  in  section  one  thousand  six 
hundred  seventeen  d  of  the  Political  Code,  by  said  board  of  trustees  or  board  of  educa- 
tion and  said  board  having  control  of  such  intermediate  school  course,  for  the  tuition 
of  pupils  residing  in  such  elementary  school  district  and  attending  such  intermediate 
school  course;  provided,  that  all  of  the  funds  so  transferred  shall  be  applied  exclusively 
to  the  support  of  the  grades  of  such  intermediate  school  course  corresponding  to  the 
seventh  and  eighth  grades  of  the  regular  elementary  schools. 

Fburth.  [Register  of  requiaitlons;]  To  keep,  open  to  the  inspection  of  the  public,  a 
register  of  requisitions,  showing  the  fund  upon  which  the  requisitions  have  been  drawn, 
the  number  thereof,  in  whose  favor,  and  for  what  purpose  they  were  drawn,  and  also  a 
receipt  from  the  person  to  whom  the  requisition  was  delivered. 

BVth.  [Examine  schools.]  To  visit  and  examine  each  school  in  his  county  at  least 
once  in  each  year.  For  every  school  not  so  visited  the  board  of  supervisors  must,  on 
proof  tliereof,  deduct  ten  dollars  from  his  salary. 

Sixth.  [Teachers'  Institutes.]  To  preside  over  teachers'  institutes  held  in  his  county, 
and  to  secure  the  attendance  thereat  of  lecturers  competent  to  instruct  in  the  art  of 
teaching,  and  to  report  to  the  county  board  of  education  the  names  of  all  teachers  in 
the  county  who  fail  to  attend  regularly  the  sessions  of  the  institute;  to  enforce  the 
course  of  study,  the  use  of  state  text-books,  and  of  high-school  text-books  regularly 
adopted  by  proper  authority,  and  the  rules  and  regulations  for  the  examination  of 
teachers  prescribed  by  the  proper  authority. 

Seventh.  [Temporary  certificates.]  When  he  finds  that  the  service  makes  It  neces- 
sary and  desirable,  to  issue  temporary  certificates  as  follows: 

(a)  A  temporary  kindergarten  certificate  to  the  holder  of  a  valid  kindergarten  cer- 
tificate issued  by  a  county  board  of  education  of  California,  or  to  the  holder  of  a 
credential  issued  by  a  school  authorized  by  the  state  board  of  education  to  recommend 
teachers  for  kindergarten  certificates  in  the  State  of  California. 

(b)  A  temporary  elementary  school  certificate  to  the  holder  of  a  valid  county  certifi- 
cate issued  by  a  county  board  of  education  of  California,  or  to  the  holder  of  a  diploma 
Issued  by  a  California  state  normal  school  or  other  state  normal  school  accredited  by 
the  state  board  of  education. 

(c)  A  temporary  secondary  school  certificate  to  the  holder  of  a  valid  county  certificate 
of  secondary  grade  granted  by  a  county  board  of  education  of  California,  or  to  the 
holder  of  a  valid  credential  of  secondary  grade  issued  by  a  university  authorized  by 
the  state  board  of  education  to  recommend  candidates  for  the  high-school  certificate  in 
California  or  to  the  holder  of  a  state  board  high-school  credential. 

(d)  A  temporary  special  certificate  of  elementary  grade  or  of  secondary  grade  to 
the  holder  of  a  special  certificate  of  like  grade  issued  by  a  county  board  of  education 
in  Califomia,  or  to  the  holder  of  a  recommendation  of  like  grade  in  special  subjects 
issued  by  an  institution  authorized  by  the  state  board  of  education  to  reoonunend  per- 
sons for  special  certificates  in  the  State  of  California,  or  to  the  holder  of  a  credential 
of  like  grade  in  special  subjects  issued  by  the  state  board  of  education  of  Califomia; 
provided,  that  a  temporary  special  certificate  may  be  issued  only  in  such  subjects  as  are 
listed  in  the  certificate,  recommendation,  or  credential  upon  which  it  is  granted. 

A  temporary  certificate  issued  between  July  first  and  December  first  shall  expire  on 
the  January  first  following,  and  a  temporary  certificate  when  issued  between  December 
first  and  June  twenty-ninth  shall  expire  on  the  July  first  following;  provided,  that  no 
person  shall  be  entitled  to  receive  a  temporary  certificate  more  than  once  in  the  same 
county. 

Eighth.  [PrelimJnary  certificates.]  To  issue  to  persons  in  training  for  the  teaching 
service  "preliminary  certificates"  of  a  temporary  character  as  follows: 

(a)  Upon  a  recommendation  signed  by  the  president,  principal  or  director  of  a  Cali- 
fornia school  authorized  by  the  state  board  of  education  to  train  teachers  for  kinder- 
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garten  teaching,  a  preliminary  certificate  of  kindergarten  grade  which  shall  authorize 
the  holder  thereof  to  do  cadet-teaching  without  salary  in  any  kindergarten  school  of 
the  county. 

(b)  To  a  person  holding  a  recommendation  from  a  California  state  normal  school  a 
preliminary  certificate  of  elementary  grade  which  shall  authorize  the  holder  thereof 
to  do  cadet-teaching  without  salary  In  any  subject  in  any  elementary  school  of  the 
county. 

(c)  To  the  holder  of  a  reconmiendatlon  from  a  university  in  this  state  authorized 
by  the  state  board  of  education  to  issue  recommendations  for  high-school  certificates,  a 
preliminary  certificate  of  secondary  grade  which  shall  authorize  the  holder  thereof  to 
do  cadet-teaching  without  salary  in  any  elementary  or  secondary  school  of  the  county. 

(d)  To  the  holder  of  a  recommendation  from  a  California  institution  authorized  by 
the  state  board  of  education  to  issue  credentials  for  teachers  of  special  subjects,  or  to 
the  holder  of  a  recommendation  from  the  secretary  of  the  state  board  of  education^ 
under  regulations  prescribed  by  said  board,  a  preliminary  special  certificate  of  ele- 
mentary or  secondary  grade  as  specified  in  said  recommendation.  Said  preliminary 
special  certificate  shall  authorize  the  holder  thereof  to  do  cadet-teaching  without  salary 
in  the  special  subjects  listed  in  the  recommendation  upon  which  the  preliminary  cer- 
tificate has  been  granted,  in  any  school  of  like  grade  in  the  county. 

No  such  preliminary  certificate  shall  be  granted  for  a  period  exceeding  two  years, 
nor  shall  the  superintendent  of  schools  collect  a  fee  therefor. 

Ninth.  [Distribute  laws,  etc.]  To  distribute  all  laws,  reports,  circulars,  instructions, 
and  blanks  which  he  may  receive  for  the  use  of  school  officers. 

Tenth.    To  keep  in  his  office  the  reports  of  the  superintendent  of  public  instruction. 

Eleventh.  [Record  of  acta.]  To  keep  a  record  of  his  official  acts,  and  of  all  the 
proceedings  of  the  county  board  of  education,  including  a  record  of  the  standing,  in 
«ach  study,  of  all  applicants  examined,  which  shall  be  open  to  the  inspection  of  any 
Applicant  or  his  authorized  agent. 

Twelfth.  [Approval  of  plans  for  school-houses.]  Except  in  Incorporated  cities  having 
t>oards  of  education,  to  pass  upon  and  approve  or  reject  all  plans  for  school-houses.  To 
enable  him  to  do  so,  all  boards  of  trustees,  before  adopting  any  plans  for  school  build- 
ings, must  submit  the  same  to  the  county  superintendent  for  his  approval. 

Thirteenth.  [Appoint  trustees.]  To  appoint  trustees  to  fill  all  vacancies  in  ele- 
mentary school  districts  as  provided  In  section  one  thousand  five  hundred  ninety-three 
of  the  Political  Code  or  as  may  be  otherwise  provided  by  law;  to  appoint  trustees  to 
fill  all  vacancies  in  high-school  districts  as  provided  in  section  one  thousand  seven 
hundred  thirty-one  of  the  Political  Code  or  as  may  be  otherwise  provided  by  law; 
to  appoint  trustees  in  new  elementary  school  districts  to  hold  office  until  the  first  day 
of  May  next  succeeding  their  appointment  In  case  of  the  failure  of  the  board  of 
school  trustees  to  appoint  a  clerk  of  the  district  on  the  proper  date  or  in  case  of  a 
vacancy  in  the  position  of  clerk  of  the  district,  the  superintendent  shall  appoint  a 
member  of  the  board  of  school  trustees  clerk  of  the  district  In  case  of  the  failure  of 
the  trustees  to  employ  a  janitor,  as  provided  in  section  one  thousand  six  hundred 
seventeen,  subdivision  seventh,  of  this  code,  he  shall  appoint  a  janitor,  who  shall  be 
paid  out  of  the  school  fund  of  the  district.  Should  the  board  of  school  trustees  of  any 
district  fail  or  refuse  to  issue  an  order  for  the  compensation  of  such  service,  the 
superintendent  is  hereby  authorized  to  issue,  without  such  order,  his  requisition  upon 
the  county  school  fund  apportioned  to  such  district 

Fourteenth.  [Reports.]  To  make  reports,  when  directed  by  the  superintendent  of 
public  instruction,  showing  such  matters  relating  to  the  public  schools  in  his  county 
as  may  be  required  of  him. 

Fifteenth.  [Preserve  reports.]  To  preserve  carefully  all  reports  of  school  officers 
and  teachers,  and,  at  the  close  of  his  official  term,  deliver  to  his  successor  all  records, 
books,  documents,  and  papers  belonging  to  the  office,  taking  a  receipt  for  the  same, 
which  will  be  filed  in  the  office  of  the  county  clerk. 

Sixteenth.  [Grade  schools.]  The  county  superintendent  shall,  unless  otherwise  pro- 
vided by  law,  in  the  month  of  July  of  each  year  grade  each  school,  and  a  record  thereof 
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shall  be  made  in  a  book  to  be  kept  by  the  county  superintendent  in  his  office  for  this 
porpose.  And  no  teacher  holding  a  certificate  below  the  grade  of  said  school  shall 
be  employed  to  teach  the  same. 

Seventeenth.  [Contract  for  Indian  children.]  On  the  recommendation  of  the  county 
superintendent  of  schools,  boards  of  school  trustees  and  city  boards  of  education  are 
hereby  empowered  to  enter  into  contract  with  the  national  government  to  receive 
money  from  said  national  government  for  the  Indian  children  in  attendance  in  the 
schools  under  the  Jurisdiction  of  said  boards,  in  addition  to  any  money  that  may  be 
appropriated  for  such  schools  by  the  state  and  the  county.  Any  money  received  on 
such  contract  shall  be  transmitted  to  the  county  superintendent  of  schools  to  be  by 
him  paid  into  the  county  treasury  to  the  credit  of  the  special  school  fund  of  such 
school  district  On  the  receipt  of  such  money  the  superintendent  shall  notify  the  clerk 
of  the  board  of  school  trustees  of  the  receipt  of  the  money. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  88;  March  7,  1880,  Code  Amdts.  1880  (Pol.  G.  pt), 
p.  31;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  38;  March  16,  1887, 
Stats,  and  Amdts.  1887,  p.  127;  March  15,  1889,  Stats,  and  Amdts.  1889, 
p.  181;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  153;  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  240;  March  16,  1905,  Stats,  and  Amdts.  1905, 
p.  528;  February  28,  1907,  Stats,  and  Amdts.  1907,  p.  61,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  80;  March  11,  1909,  Stats,  and  Amdts.  1909,  p. 
290;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1274;  June  13,  1913,  Stats, 
and  Amdts.  1913,  p.  799;  May  22,  1915,  Stats,  and  Amdts.  1915,  p.  746; 
May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1289.    In  effect  July  28,  1917. 

§  1643b.    JTTBISDIOnON    OF    COUNTT    SUPERINTENDENTS    OVER 

JOINT  DISTRICTS.  Whenever  any  school  district  is  situated  partly  within  two  or 
more  counties,  jurisdiction  over  such  district  is  hereby  conferred  upon  the  county 
superintendent  of  schools  of  the  county  where  the. greater  number  of  school  children  of 
such  district  reside,  but  jurisdiction  now  or  hereafter  exercised  over  any  such  district 
under  any  law  of  this  state  shall  not  be  changed  to  the  superintendent  of  another 
county  by  reason  of  this  section  or  by  reason  of  any  change  in  the  number  of  school 
children  residing  in  the  district  unless  a  majority  of  the  electors  of  the  district  vote 
in  favor  of  such  change  at  an  election  called  for  such  purpose  by  the  board  of  trustees 
of  the  district  When  a  new  district  is  formed  the  board  of  supervisors  of  each  county 
in  which  any  part  of  the  district  is  situated  shall  designate,  in  the  order  creating  the 
district,  the  county  superintendent  which  shall  have  Jurisdiction  thereover,  and  such 
determination  shall  be  final  until  changed  by  vote  of  the  electors  of  the  district  as 
hereinbefore  provided. 

Sec  2.  [Repeal.]  Section  one  thousand  seven  hundred  twenty-three  of  the  Political 
Code  is  hereby  repealed. 

History:  Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  712.     In  effect  July  27,  1917. 

§  1551.    SCHOOL  SUPERINTENDENT  TO  MAKE  CERTAIN  REPORTS. 

Every  school  superintendent  in  this  state  must,  on  or  before  the  first  day  of  August  in 
each  year,  report  to  the  superintendent  of  public  instruction,  and  to  the  board  of  super- 
visors of  his  county,  the  average  daily  attendance  in  the  day  and  evening  elementary 
schools  and  the  special  day  and  evening  elementary  school  classes,  the  average  daily 
attendance  in  the  day  and  evening  high  schools  and  the  special  day  and  evening 
high-school  classes  and  the  average  daily  attendance  of  pupils  upon  part-time  voca- 
tional courses  maintained  by  high-school  districts  for  persons  engaged  three  or  more 
hours  each  in  academic  and  in  educative  occupational  work,  as  provided  for  in  section 
one  thousand  seven  hundred  fifty  c  of  this  code,  as  appears  by  the  teachers'  reports 
on  file  in  his  office  for  the  school  year  immediately  preceding. 

[Duty  as  to  district  boundaries — Printing  of  boundaries.]  It  shall  be  the  duty  of 
every  county  superintendent  to  inquire  and  ascertain  whether  the  boundaries  of  the 
school  districts  in  his  county  are  definitely  and  plainly  described  in  the  records  of 

8475 


if  1B68,  tB7€  POUTICAIi  CODB.  [Pt.  DO,  Ttt.  Ill, 

tlie  board  of  Buperyisors,  and  to  keep  in  his  office  a  full  and  correct  transcript  of  such 
boundaries.  In  case  the  boundaries  of  districts  are  conflicting  or  incorrectly  described, 
he  shall  report  such  fact  to  the  board  of  supervisors,  and  the  board  of  supenisors  shall 
immediately  take  such  steps  as  are  necessary  to  change,  harmonize  and  clearly  define 
them.  The  county  superintendent,  if  he  deem  it  necessary,  may  order  the  description 
of  the  district  boundaries  printed  in  pamphlet  form,  and  pay  for  the  same  out  of  the 
unapportloned  county  school  fund  of  the  county. 

History:  Enactment  approved  March  13,  1874,  Code  Amdts.  1873-4, 
p.  85;  amended  April  7,  1880,  Code  Amdts.  1880  (Pol..  C.  pt),  p.  33; 
March  20,  1891,  Stats,  and  Amdts.  1891,  p.  156;  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  243;  April  22,  1913,  Stats,  and  Amdts.  1913,  p.  56; 
May  31,  1917,  Stats,  and  Amdts.  1917,  p.  1384.  In  effect  July  30,  1917. 

Editorial  Note:  The  last  half  of  the  above  section  has  no  relation 
whatever  to  reports  of  school  superintendents,  but  relates  exclusively 
to  their  duties,  and  belongs  properly  in  fi  1543,  ante. 

9  low.  cate    authorizing    him    to    do    practice    and 

1.     CoiuitnictloB* — The  code  nowhere  uses  cadet  teaching  without  salary  in  any  of  the 

the  term  "temporary  certificate"  as  applied  elementary  schools  must  pay  the  two  dollars 

to  any  form  of  certificate  issued  by  a  county  provided   herein. — ^Blanchard   v.    Keppel,    81 

board  of  education.    Therefore,  an  applicant  Cal.  App.  351,  160  Pac.  690. 
for  a  preliminary  elementary  school  certifi- 

AETICLE  V. 

SCHOOL  DISTRICTS. 

1 1576.  Each  city  separate  school  district. 

§  1578.  Duty  of  superintendent  on  receipt  of  petition. 

1 1579.  Duty  of  board  of  supervisors  on  same. 

1 1582.  Suspension  of  school  district  [new]. 

§1576.  EACH  0IT7  SEPABATE  SCHOOL  DISTBIOT.  Every  city  or 
incorporated  town,  except  cities  and  towns  of  the  sixth  class,  unless  subdivided  by 
the  legislative  authority  thereof,  shall  constitute  a  separate  school  district  which 
shall  be  governed  by  the  board  of  education  or  board  of  school  trustees  of  such  c^ty 
or  incorporated  town;  provided,  however,  that  in  no  instance  shall  the  territory  within 
an  incorporated  city  of  the  sixth  class  be  in  more  than  one  school  district; 

[Annexation  of  territory.]  And  provided,  further,  that  whenever  a  city  or  town  shall 
be  incorporated,  except  a  city  or  town  of  the  sixth  class,  the  board  of  supervisors  of 
the  county  may  annex  thereto,  for  school  purposes  only,  the  remainder,  or  any  part 
of  the  remainder,  of  the  district  or  districts  from  which  such  city  or  incorporated 
town  was  organized,  whenever  a  majority  of  the  heads  of  families  residing  therein, 
shall  petition  for  such  annexation;  and  provided,  further,  that  the  board  of  super- 
visors may  include  more  territory  than  the  remainder  of  the  district  or  districts  from 
which  the  city  or  incorporated  town  was  organized,  whenever  a  petition  for  such  pur- 
pose is  presented  to  them,  signed  by  a  majority  of  the  heads  of  families  residing  in 
such  additional  territory. 

[Deemed  part  of  city  for  election  purposes.]  When  said  remainder  or  part  thereof, 
or  said  additional  outside  territory,  has  been  annexed  to  said  city  or  incorporated 
town,  it  shall  be  deemed  a  part  of  said  city  or  incorporated  town  for  the  purpose  of 
holding  the  general  municipal  election,  and  shall  form  one  or  more  election  precincts, 
as  may  be  determined  by  the  legislative  authority  of  said  city  or  incorporated  town, 
the  qualified  electors  of  which  shall  vote  only  for  the  board  of  education,  or  the  board 
of  school  trustees;  and  such  outside  territory  shall  be  deemed  to  be  a  part  of  said 
city  or  incorporated  town  for  all  matters  connected  with  the  school  department  thereof, 
for  the  annual  levying  and  collecting  of  the  property  tax  for  the  school  fund  of  said 
city  or  incorporated  town;  and  for  all  purposes  specified  in  sections  one  thousand  eight 
hundred  eighty  to  one  thousand  eight  hundred  eighty-eight  of  this  code,  inclusive; 
provided,  however,  that  the  last  assessment-roll  made  by  the  county  asseesor  shall 
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be  the  only  basis  of  taxation  for  such  school  district  on  the  property  outside  the 
corporate  limits  so  annexed  for  school  purposes. 

History:  Enacted  March  12,  1872;  amended  March  23,  1878,  Code 
Amdto.  1877-8,  p.  28;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  167; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  245;  March  4,  1907,  Stats, 
and  Amdts.  1907,  p.  106,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  83;  May  1, 
1911,  Stats,  and  Amdts.  1911,  p.  1340;  June  6,  1913,  Stats,  and  Amdts. 
1913,  p.  401;  April  26,  1917,  Stats,  and  Amdts.  1917,  p.  208.  In  effect 
July  27,  1917. 


1.  CoMMtmetioa- — ^The  repeal  of  the  pro- 
visions for  a  school  census  did  not  destroy 
the  eifect  of  this  section  which  authorized 
the  annexation  to  an  incorporated  city  for 
school  purposes  as  part  of  a  school  district 
lying  outside  such  city,  etc.,  whenever  a 
majority  of  the  heads  of  families  resides 
In  such  outside  portion  "as  shown  by  the 
last  preceding:  school  census.'*  The  effect  of 
the  repeal  is  that  in  annexation  proceedinsrs 
taken  since  the  repeal  of  the  school  census 
law  it  is  only  necessary  to  show  that  the 
petition  is  sisrned  by  a  majority  of  the  heads 
of  families  at  the  time  residing:  in  the  por- 
tion to  be  annexed. — ^Richmond  School  Dlst. 
T.  Contra  Costa  County,  165  Cal.  565,  133 
Fac.  619. 


idment  of  1911— »BIIe«t  of. — ^The 
amendment  of  May  1,  1911,  to  section  1576 
of  the  Political  Code,  which  excepts  cities 
or  towns  of'  the  sixth  class  from  the  pro- 
visions of  the  section  "that  every  incorpo- 
rated city  or  town  unless  subdivided  by  the 
lefirislative  authority,  shall  constitute  a  sep- 
arate school  district.''  is  not  retroactive,  and 
has  no  application  to  cities  of  the  sixth  class 
organized  before  its  adoption. — Scott  v.  San 
Mateo  County,  27  Cal.  App.  708,  151  Pac.  633. 
3.  Such  amendment  is  not  applicable  to  a 
city  of  the  sixth  class  whose  school  district 
had  only  taken  the  initial  steps  toward  or- 
ganization at  the   time  of  the  adoption   of 


the  amendment,  where  it  appears  that  at 
the  first  election  possible  after  the  incorpo- 
ration a  board  of  trustees  was  elected  to 
conduct  the  affairs  of  the  district. — Scott  v. 
San  Mateo  County,  27  Cal.  App.  708,  151  Pac. 
688. 

4.  Upon  the  Incorporation  of  a  city  under 
the  municipal  corporations  act,  as  a  city  or 
town  of  the  sixth  class,  prior  to  the  adop- 
tion of  the  amendment  of  May  1,  1911,  to 
section  1576,  of  the  Political  Code,  a  school 
district  coterminous  with  the  corporate  lim- 
its of  the  municipality  was  thereby  created, 
and  the  taxable  property  within  the  newly 
organized  school  district  exempted  from  fur- 
ther liability  for  the  past  or  future  obliga- 
tions of  the  school  district  within  whose 
boundaries  the  property  was  formerly  em- 
braced.— Scott  V.  San  Mateo  County,  27  Cal. 
App.  708,  161  Pac.  688. 

§1677. 

1.  Method  preseribed  not  ezdaslTe. — In- 
asmuch as  Joint  districts  were  recognized 
by  name  under  section  1588  before  this  and 
the  two  foil  owing:  sections  were  made  the 
law  providing  the  method  of  creation,  it  is 
untenable  to  hold  that  joint  districts  can 
only  come  into  existence  by  following  the 
method  prescribed  herein. — Iab  Animas  A 
San  J.  Land  Co.  v,  Preciado,  167  Cal.  580, 
140  Pac.  289. 


§1678.    DT7T7  OF  SUPEBINTEIIDENT  ON  RECEIPT  OF  PETITION. 

When  a  petition  is  presented  under  the  foregoing  section  to  the  county  superintendent 
of  schools  he  shall  examine  the  same  and  if  he  finds  the  same  sufficient  and  signed  as 
required  by  the  section  he  shall  set  the  same  for  hearing  by  the  board  of  supervisors 
of  his  county  at  a  regular  meeting  thereof  and  forthwith  file  the  same  with  said  board 
accompanied  by  his  recommendations  and  a  notice  containing  a  general  statement  of 
the  purpose  of  the  petition  and  of  the  boundaries  of  the  proposed  new  district,  or  the 
change  of  boundaries,  as  the  case  may  be,  and  the  time  and  place  when  and  where  the 
petition  will  be  heard.  At  least  ten  days  prior  to  said  date  of  hearing  he  shall  send 
b:^  registered  mail  a  copy  of  such  notice  to  each  of  the  trustees  of  each  school  district 
which  may  be  affected  by  the  proposed  change,  if  any,  and  shall  post  for  the  same 
period  copies  thereof  in  at  least  three  public  places  in  the  territory  proposed  to  be 
included  in  the  new  district  and  in  at  least  three  public  places  in  each  of  the  districts 
affected  thereby,  if  any,  one  of  which  shall  be  posted  at  the  door  of  a  school-house, 
if  any,  of  each  of  such  districts.  He  shall  attach  to  said  original  notice  and  submit 
therewith  to  said  board  of  supervisors  his  affidavit  of  mailing  and  posting  of  said 
copies.  Upon  the  filing  with  it  of  such  petition,  recommendations,  notice  and  affidavit 
as  herein  required,  the  board  of  supervisors  shall  have  jurisdiction  to  hear  and 
determine  said  petition. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  93;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  185; 
May  14, 1917,  Stats,  and  Amdts.  1917,  p.  568.    in  effect  July  27,  1917. 
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§  1579.  DUTY  OF  BOABD  OF  SUPEBVISOBS  ON  SAME.  The  board  of 
supervisors  must,  at  the  time  and  place  fixed  in  the  notice  mentioned  in  the  preceding 
section,  hear  all  persons  interested  in  the  petition  and  may  continue  the  hearing 
thereof  from  time  to  time  but  for  not  more  than  two  weeks  in  all.  If  it  approves  the 
petition  it  must,  by  an  order  entered  upon  its  minutes,  establish  the  district  and  define 
its  boundaries,  or  order  the  change  of  boundaries,  as  the  case  may  be,  but  no  territory 
not  included  in  the  petition  shall  be  included  in  any  district  until  a  notice  and  hearing 
has  been  given  as  required  by  the  preceding  section.  A  copy  of  such  order,  certified  by 
the  clerk  of  such  board,  shall  be  recorded  In  the  office  of  the  county  recorder  of  each 
county  in  which  any  such  new  district  is  situated,  or  in  each  county  where  the  district 
whose  boundaries  are  changed  is  situated,  and  such  order  shall,  after  the  expiration 
of  one  year  from  the  date  of  the  recording  thereof,  be  conclusive  evidence  that  such 
district  has  been  legally  organized,  or  the  boundaries  legally  changed,  as  the  case  may 
be.  After  the  expiration  of  such  time  no  suit  shall  be  maintained  which  calls  in  question 
the  validity  of  such  organization  or  change  of  boundaries. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  93;  May  14,  1917,  Stats,  and  Amdts.  1917,  p.  669.  In 
effect  July  27,  1917. 

§  1580. 

1.  Ib  ffeaeraL — The  law  recogrnized  and  two  counties  ipso  facto  became  a  Joint  dis- 
declared  before  the  adoption  of  this  section  trict. — ^Las  Animas  &  San  J.  Land  Co.  v. 
that  a  school  district  whose  territory  lay  in       Preciado,   167  Cal.   580,  140  Pac.   239. 

§  1582.  SUSPENSION  OF  SCHOOL  DISTRICT,  (a)  If  in  any  school  dis- 
trict there  has  been  an  average  daily  attendance  of  only  fire  or  a  number  of  pupils 
less  than  five  during  the  whole  school  year,  the  superintendent  shall,  after  giving 
due  notice  to  all  parties  Interested  by  sending  notices  by  registered  mail  to  each  of 
the  trustees,  or,  by  causing  notices  to  be  posted  in  three  public  places  in  the  district, 
one  of  which  shall  be  at  the  door  of  the  school-house,  for  not  less  than  ten  days,  report 
the  fact  to  the  board  of  supervisors  at  their  first  meeting  in  August  The  board  of 
supervisors  shall  investigate  the  matter,  and,  if  in  its  Judgment  it  would  be  better 
to  temporarily  suspend  the  school  district  they  shall  immediately  so  suspend  it 

[District  deciared  lapsed.]  If  the  board  of  supervisors  find  that  there  are  other 
school  facilities  or  that  there  is  no  reasonable  chance  to  re-establish  the  district  they 
shall  declare  the  district  lapsed,  and  shall  attach  the  territory  thereof  to  one  or  more 
of  the  adjoining  districts  in  such  manner  as  may  be  by  them  considered  most  con- 
venient for  the  residents  of  said  lapsed  district. 

(b)  [Suspended  schooi  district  reestablished.]  At  the  meeting  of  the  board  of 
supervisors  in  the  months  of  July,  August,  or  September,  the  board  of  supervisors  may 
re-establish  a  suspended  school  district  upon  proper  showing  of  the  people  or  board 
of  school  trustees  of  the  district  that  there  are  eight  or  more  pupils  of  the  district 
ready  to  attend  school. 

(c)  [Apportionment  for  suspended  district.]  After  a  district  has  been  suspended, 
the  county  superintendent  shall  at  the  time  of  making  the  apportionment  of  school 
moneys  as  provided  in  section  one  thousand  eight  hundred  fifty-eight  of  the  Political 
Code,  set  aside  for  such  suspended  district,  the  sum  of  five  hundred  fifty  dollars.  This 
amount,  with  any  unexpended  balance  to  the  credit  of  the  district,  shall  be  held  for 
the  use  of  the  suspended  district,  in  case  it  should  be  re-established,  and  so  much  of 
It  as  may  be  needed  to  keep  the  property  of  the  suspended  district  insured  may  be 
expended  by  the  trustees  in  the  same  manner  as  if  the  district  were  not  suspended. 
But  no  subsequent  apportionment  shall  be  made  to  a  suspended  district,  until  It  is 
re-established  as  provided  in  subdivision  three  of  this  section. 

(d)  [Trustees.]  Trustees  shall  be  elected  or  appointed  in  suspended  districts  just 
as  if  they  were  not  suspended. 

(e)  The  superintendent  may  at  any  time  in  the  month  of  July  of  any  year  give  notice 
as  provided  in  subdivision  two  of  this  section,  to  any  suspended  district  which  has  not 

S478 


^L  Uh  mrt,  VI.]  ELECTION  OF  SCHOOL  TRUSTEES.  f  f  1888, 15IMI 

maintained  school  during  the  year  past,  and  at  the  first  meeting  of  the  board  of 
supenrisors  in  August  ask  that  such  district  be  declared  lapsed. 

(f)  [Suspended  district  merged  with  adjoining  district.]  A  suspended  district  may 
be  merged  with  one  or  more  adjoining  districts  whenever  a  petition  signed  by  the 
majority  of  heads  of  families  residing  in  each  of  said  districts  shall  be  presented  to 
the  board  of  supervisors.  Such  petition  must  be  filed  with  the  county  superintendent 
and  by  him  presented  to  the  board  of  supervisors  with  such  suggestions  as  he  thinks 
best 

(g)  [Disposition  of  property  of  lapsed  district.]  When  any  district  lias  been  declared 
lapsed,  the  board  of  supervisors  shall  sell  or  otherwise  dispose  of  the  property  thereto 
belonging,  and  shall  place  the  proceeds  of  such  sale  to  the  credit  of  the  district  There- 
upon the  superintendent  shall  determine  all  outstanding  indebtedness  of  said  lapsed 
district  and  shall  draw  his  requisition  upon  the  county  auditor  in  payment  thereof. 
Any  balance  of  moneys  remaining  to  the  credit  of  said  lapsed  district  after  all  indebt- 
edness has  been  paid  shall  be  transferred  by  the  superintendent  to  the  credit  of  the 
district  into  which  the  said  lapsed  district  has  been  merged.  If  the  lapsed  district 
has  been  attached  to  more  than  one  of  the  adjoining  districts,  the  superintendent  must 
apportion  the  moneys  remaining  to  the  credit  of  the  lapsed  district  to  the  several 
districts  pro  rata  according  to  the  average  daily  attendance  in  the  respective  districts 
as  shown  by  the  teachers'  reports  for  the  preceding  school  year.  Should  there  not  be 
sufficient  funds  to  the  credit  of  the  lapsed  district  to  liquidate  all  of  the  outstanding 
indebtedness  thereof,  the  superintendent  shall  draw  his  requisition  upon  the  county 
auditor  pro  rata  for  the  several  claims. 

History:     Enactment  approved  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1287.     In  effect  July  28,  1917. 

9  iDoo.  even  before  the  law  provided  a  method  for 

1.     Ib  senemL — This   section   existed  and  their  creation  under  ff  1577,  1578,  and  1579. — 

made  distinct  recogrnition  by  name  of  Joint  Las  Animas  &  San  J.  Land  Co.  v.  Preciado, 

districts,    thus    recognizing^    their    existence  167  Cal.  580,  140  Pac.  239. 

ARTICLE  VI. 

ELECTION  FOB  SCHOOL  TRUSTEES. 

§  1593.  Election  of  school  trustees. 
§  1599.  Voting  must  be  by  ballot. 

§1593.  ELECTION  OF  SCHOOL  TRUSTEES.  First.  An  election  for 
school  trustees  must  be  held  in  each  school  district  on  the  last  Friday  of  March  of 
each  year,  at  the  district  school-house,  if  there  is  one,  and  if  there  is  none,  at  the  place 
to  be  designated  by  the  board  of  trustees. 

Second.  [Number.]  The  number  of  school  trustees  for  any  school  district,  except 
where  city  boards  are  otherwise  authorized  by  law,  shall  be  three.  No  persons  shall 
be  deemed  ineligible  to  the  office  of  trustee  on  account  of  sex. 

Third.  [Trustees  In  new  districts.]  In  new  school  districts  the  school  trustees  shall 
be  elected  on  the  last  Friday  of  March  subsequent  to  the  formation  of  the  district, 
to  hold  office  for  one,  two  and  three  years,  respectively,  from  the  first  day  of  May  next 
succeeding  their  election. 

Fourth.  [Vacancies.]  When  a  vacancy  occurs  from  any  of  the  causes  specified  in 
section  nine  hundred  ninetynsix  of  this  code,  the  county  superintendent  of  schools  shall 
appoint  a  suitable  person  to  fill  such  vacancy  to  hold  office  for  the  remainder  of  the 
unexpired  term. 

Fifth.  [One  trustee  elected  annually.]  Except  as  provided  in  subdivisions  two  and 
three  of  this  section,  one  trustee  shall  be  elected  annually,  to  hold  office  for  three  years 
from  the  first  day  of  May  next  succeeding  his  election,  or  until  his  successor  shall  be 
elected,  or  appointed,  and  qualified. 
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History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Ck>de 
Amdts.  1873-4,  p.  80;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p. 
36;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  40;  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  142;  March  16,  1889,  Stats,  and  Amdts.  1889, 
p.  81;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  247;  March  3,  1905, 
Stats,  and  Amdts.  1905,  p.  48;  April  22,  1913,  Stats,  and  Amdts.  1913, 
p.  65;  May  24, 1915,  Stats,  and  Amdts.  1915,  p.  817;  May  18,  1917,  Stats, 
and  Amdts.  1917,  p.  734.    in  effect  July  27,  1917. 

§  1599.  VOTINa  MUST  BE  BY  BALLOT.  Each  cotinty  superintendent  of 
schools  shall  furnish  uniform  ballots  for  the  election  of  school  trustees  in  his  county, 
and  no  other  form  of  ballot  shall  be  used.  The  expense  of  printing  and  distributing 
such  ballots  to  the  yarious  districts  shall  be  paid  as  other  current  expenses  of  his 
office.    The  form  of  said  ballots  shall  be  as  follows: 

[Form  of  ballots  for  election  of  school  trustees.]  Official  ballot  provided  by  the  office 
of  the  superintendent  of  schools  to  be  used  in  the  election  of  school  trustees  in 
district,  in  the  county  of 

Immediately  following  the  aboye  there  shall  be  at  least  twelye  spaces  for  the  insertion 
of  the  names  of  candidates,  each  space  with  a  blank  square  for  the  expression  of  the 
will  of  the  TOter. 

The  name  of  the  county  shall  be  printed  in  as  a  part  of  the  official  ballot. 

The  school  trustees  must  provide  for  printing,  stamping  or  writing  into  this  ballot 
the  designation  of  the  district  and  the  name  of  each  candidate  for  office  who  has  offi- 
cially announced  himself  five  days  prior  to  the  date  of  the  election  by  filing  or  having 
filed  with  the  clerk  of  the  board  of  trustees  a  written  statement  signed  by  him  that 
he  is  a  candidate  for  the  office  of  trustee. 

[Manner  of  voting.]  In  casting  his  vote  the  elector  must  stamp  or  write  a  cross  in 
the  square  space  immediately  following  the  name  of  the  candidate  for  whom  he 
desires  to  vote,  or,  should  the  elector  desire  to  vote  for  a  candidate  whose  name  does 
not  appear  on  the  ballot,  he  shall  himself  write  the  name  of  said  candidate  In  the 
space  provided  for  that  purpose  on  the  ballot.  Where  the  elector  writes  the  name  of 
a  candidate  on  the  ballot  he  may,  but  it  shall  not  be  necessary  for  him  to,  designate 
his  vote  by  writing  or  stamping  the  cross  after  such  name.  After  properly  mft^riring 
his  ballot  he  shall  hand  it  to  the  inspector  who  shall  then,  in  his  presence,  deposit  the 
same  in  the  ballot-box  and  the  Judges  shall  enter  the  elector's  name  on  the  poll  list 

[Secret  ballot.]  The  board  of  school  trustees  may  arrange  for  secret  ballot  by 
providing  a  booth  or  private  room  in  which  the  voter  may  prepare  his  ballot,  and  in 
districts  employing  two  or  more  teachers  they  must  arrange  for  such  secret  ballot  in 
the  manner  prescribed  above. 

No  electioneering  shall  be  carried  on  within  one  hundred  feet  of  the  polls. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  94;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  167; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  247;  June  13,  1916,  Stats, 
and  Amdts.  1913,  p.  811;  March  21,  1917,  SUts.  and  Amdts.  1917,  p.  IS. 
In  effect  July  27,  1917. 
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AETICLE  Vn. 

BOARDS  OT  TRUSTEES  OF  SCHOOL  DISTRICTS,  AND  CITY  BOARDS  OF  EDUCATION. 

1 1603.  Board  of  school  trustees  [new]. 
11603a.  Term  [new]. 

1 1604.  When  new  district  organized  [new] . 

1 1605.  Vacancies  [new]. 

S  1606.  Gitj  boards  of  education  [new]. 

1 1607.  Powers  and  duties  [new]. 

1 1608.  — ^Manage  school  property  [new]. 
S 1609.  — -Employ  principal  [new]. 
11610.  — Suspend  pupils  [new]. 

i  1611.  — ^Meeting  of  electors. 

S  1612.  — Contracts  [new]. 

S  1613.  — Grant  use  of  school  building. 

1 1614.  Display  of  United  States  flag. 

11615.  ''Home  teachers." 

1 1616.  Kindergarten. 

1 1617.  Intermediate  school  course. 

1 1617a.  United  States  flag  over  school-houses  [repealed]. 

1 1617b.  Home  teachers  [repealed]. 

i  1617e.  Boards  of  education  authorized  to  establish  kindergartens  [repealed]. 

S  1617d.  Pupils  who  may  attend  [repealed]. 

S  1617^.  Sale  or  leasing  of  school  property  [new]. 

1 1617b.  Contract  with  state  normal-school  for  education  of  children  [new]. 

S  1619.  Must  maintain  all  schools  for  equal  length  of  time.   [Equal  rights  and  priyileges.] 

§  1603.  BOASD  OF  SCHOOL  TRUSTEES.  Except  when  ofherwise  author- 
Ized  by  law,  every  school  district  shall  be  under  the  control  of  a  board  of  school  trustees, 
oonslstiiig  of  three  members. 

History:     ESnactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  735.    In  effect  July  27,  1917. 

§  1603a.  TERM.  The  term  of  office  of  school  trustees  is  three  years  from 
the  first  day  of  May  next  succeeding  their  election. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  735.     In  effect  July  27,  1917. 

§  1604.  WHEN  NEW  DISTRICT  ORQANIZED.  First.  When  a  new  dis- 
trict is  organized,  such  of  the  trustees  of  the  old  district  as  reside  within  the  boundaries 
of  the  new  shall  be  trustees  of  the  new  district  until  the  expiration  of  the  time  for 
which  they  were  elected. 

Second.  [When  Joint  districts  formed.]  When  joint  districts  are  formed,  three 
trustees  shall  be  elected  at  the  regular  school  election  next  succeeding  the  formation 
thereof,  to  hold  office  for  one,  two,  and  three  years  respectively  from  the  first  day 
of  May  next  succeeding  their  election. 

The  terms  of  the  trustees  in  the  districts  uniting  to  form  the  Joint  district  shall 
expire  on  the  formation  of  such  district,  and  the  superintendent  of  the  county,  in  which 
lies  the  district  having  the  greater  average  daily  attendance,  shall  appoint  two  trustees, 
and  the  superintendent  of  the  county  in  which  the  other  district  lies  shall  appoint 
one  trustee,  to  hold  office  until  the  first  day  of  May  next  succeeding  the  formation  of 
the  Joint  district. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  735.    In  effect  July  27,  1917. 
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§1605.  VACANCIES.  First.  Vacancies  in  the  oflSce  of  school  trustee  are 
caused  by  the  happening  of  any  of  the  events  specified  In  section  nine  hundred  ninety- 
six  of  the  Political  Code,  or  by  failure  to  elect,  as  provided  in  section  one  thousand  five 
hundred  ninety-three  of  this  code. 

Second.  [Resignations.]  When  a  school  trustee  resigns,  his  resignation  must  be 
sent  in  writing  to  the  county  superintendent  of  schools. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  766.    In  effect  July  27,  1917. 

§  1606.  CIT7  BOARDS  OF  EDUCATION.  Boards  of  education  are  elected 
in  cities  under  the  provisions  of  the  laws  governing  such  cities,  and  their  powers  and 
duties  are  as  prescribed  in  such  laws,  except  as  otherwise  in  this  chapter  provided. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  736.     In  effect  July  27,  1917. 

§  1607.  POWERS  AND  DUTDBS.  Boards  of  school  trustees  and  city  boards 
of  education  shall  have  power,  and  it  shall  be  their  duty: 

first  [Prescribe  rules.]  To  prescribe  and  enforce  rules  not  inconsistent  with  law, 
or  with  those  prescribed  by  the  state  board  of  education,  for  their  own  government 
and  for  the  government  of  the  schools  under  their  Jurisdiction,  and  to  transact  their 
business  at  regular  or  special  meetings  called  for  such  purpose.  The  board  shall  fix 
the  time  for  its  regular  meetings,  and  such  action  shall  be  proper  notice  to  all  members 
of  the  board  of  such  meetings,  but  for  any  special  meetings,  written  notice  must  be 
given  to  each  member  of  the  board  at  least  twenty-four  hours  prior  to  the  time  for 
the  meeting,  unless  at  the  time  of  the  meeting  each  and  every  member  of  the  board 
waives  such  written  notice. 

Second.  [Enforce  course  of  study.]  To  enforce  in  schools  the  course  of  study  and 
the  use  of  text-books  prescribed  and  adopted  by  the  proper  authority. 

Third.  [Exclude  sectarian  books.]  To  exclude  from  school  and  school  libraries  all 
books,  publications,  or  papers  of  a  sectarian,  partisan  or  denominational  character. 

Fourth.  [Annual  report.]  To  make  an  annual  report,  on  or  before  the  first  day  of 
July,  to  the  superintendent  of  schools  in  the  manner  and  form  and  on  the  blanks  pre- 
scribed by  the  superintendent  of  public  instruction. 

Fifth.  [Report  of  text-books.]  To  make  a  report,  whenever  required,  directly  to 
the  superintendent  of  public  instruction,  of  the  text-books  used  in  their  schools. 

Sixth.  [Visit  schools.]  To  visit  each  school  in  their  district  at  least  once  in  each 
term,  and  to  examine  carefully  into  the  management,  conditions  and  needs  of  those 
schools,  except  in  school  districts  which  employ  district  or  city  superintendents  of 
si^hools,  and  in  those  districts  to  visit  such  schools  or  provide  that  they  shall  be  visited 
by  the  district  or  city  superintendent  of  schools  or  his  assistants. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  736.     In  effect  July  27,  1917. 

§  1608.  — MANAQE  SCHOOL  PROPERTY.  Boards  of  school  trustees  and 
cfty  boards  of  education  shall  have  power,  and  it  shall  be  their  duty: 

First.  To  manage  and  to  control  school  property  within  their  districts,  and  to  pay 
all  moneys  received  by  them  or  collected  by  them  from  any  source  whatever,  and  all 
moneys  apportioned  to  them  from  taxes  levied  and  collected  under  the  authority  of 
city  councils  for  school  purposes,  into  the  county  treasury  to  be  placed  to  the  credit 
of  the  proper  fund  of  their  districts. 

Second.  [Purchase  school  furniture.]  Except  as  otherwise  provided  in  this  code,  to 
purchase  school  furniture,  including  musical  instruments,  and  apparatus,  and  such  other 
articles  as  may  be  necessary  for  the  use  of  schools;  provided,  that  except  in  city 
school  districts  governed  by  boards  of  education,  they  shall  purchase  such  books  and 
apparatus  only  as  have  been  adopted  by  the  county  board  of  education. 
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Third.  [Insurei  etc.,  school  property.]  To  furnish,  repair,  and  insure  and  in  their 
discretion,  rent,  the  school  property  of  their  respective  districts,  such  insurance  to  be 
written  in  any  solvent  Insurance  company,  doing  business  in  this  state,  or  in  any  mutual 
insurance  company  organized  under  the  lawis  of  this  state. 

Fourth.  [Build  school^iouses.]  When  directed  by  a  vote  of  their  districts  to  build 
school-houses  or  to  purchase  or  sell  school  lots. 

Fifth.  [Receive  and  malce  conveyances.]  To  receive  in  the  name  of  the  district 
conveyances  for  all  property  received  and  purchased  by  them,  and  to  make  in  the  name 
of  the  district  conveyances  on  all  property  belonging  to  the  district  and  sold  by  them. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  737.    In  effect  July  27,  1917. 

§  1609.  — ElIPLOY  PBINOIPAL.  Boards  of  school  trustees  and  city  boards 
of  education  shall  have  power,  and  it  shall  be  their  duty: 

First.  To  employ  a  principal  for  each  school  under  their  control,  and  they  may 
employ  a  district  superintendent  for  one  or  more  schools  employing  eight  teachers 
or  more  under  their  control. 

[City  superintendent  of  schools.]  In  each  city  school  district  governed  by  a  city 
board  of  education,  such  board  may  employ  a  city  superintendent  of  schools  and  such 
deputy  or  assistant  city  superintendents  as  it  may  deem  necessary  and  fix  and  order 
paid  their  compensation  unless  the  same  be  otherwise  prescribed  by  law.  Any  deputy 
city  superintendent  of  schools,  or  assistant  city  superintendent  of  schools,  or  district 
superintendent  may  be  elected  for  a  term  of  four  years. 

Second.  [Employ  teachers.]  To  employ  the  teachers,  and  immediately  notify  the 
county  superintendent  of  schools  in  writing,  of  such  employment,  naming  the  grade  of 
certificate  held  by  the  teacher  employed;  also  to  employ  janitors  and  other  employees 
of  the  school;  to  fix  and  order  paid  their  compensation,  unless  the  same  be  otherwise 
prescribed  by  law;  provided,  that  no  board  shall  enter  into  any  contract  with  such 
employees  to  extend  beyond  the  close  of  the  next  ensuing  school  year;  except  that 
teachers  may  be  elected  on  or  after  June  first  for  the  next  ensuing  school  year,  and  each 
teacher  so  elected  shall  be  deemed  re-elected  from  year  to  year  thereafter  unless  the 
governing  body  of  the  school  district  shall  on  or  before  the  tenth  day  of  June  give 
notice  in  writing  to  such  teacher  that  his  services  will  not  be  required  for  the  ensuing 
school  year.  Such  notice  shall  be  deemed  sufficient  and  complete  when  delivered  in 
person  to  the  teacher  by  the  clerk  or  secretary  of  the  governing  body  of  the  school 
district,  or  deposited  in  the  United  States  mail  with  postage  prepaid  addressed  to  such 
teacher  at  his  last  known  place  of  address;  provided,  that  any  teacher  who  shall  fall 
to  signify  his  acceptance  within  twenty  days  after  notice  of  his  election  or  employment 
has  been  given  or  mailed  shall  be  deemed  to  have  declined  the  same. 

[Pay.]  Any  board  of  trustees  or  city  board  of  education  may  arrange  to  pay  the 
teacbers  or  principals  so  employed  by  them  in  ten  or  eleven  or  twelve  equal  payments 
instead  of  by  the  school  month;  provided,  however,  that  where  the  board  of  trustees 
or  city  board  of  education  arranges  to  pay  the  teachers  or  principals  employed  by  them 
in  twelve  equal  payments  for  the  year,  they  shall  begin  such  payments  on  the  first  day 
of  the  calendar  month  following  the  opening  of  schools  for  the  current  year  in  all 
cases  where  school  is  opened  during  the  month  of  July,  and  in  all  cases  where  school 
is  not  opened  during  the  month  of  July  the  board  of  trustees  or  city  board  of  education 
may  withhold  such  warrant  or  warrants  which  may  have  fallen  due  prior  to  the  opening 
of  school  imtil  the  teachers  or  principals  so  employed  by  them  shall  have  returned  to 
the  employment  for  which  they  were  engaged  by  the  board  of  school  trustees  or  the 
city  board  of  education  and  shall  have  resumed  their  respective  duties,  and  then  such 
payments  shall  be  continued  from  month  to  month  on  the  first  day  of  each  calendar 
month  thereafter  until  said  teachers  have  been  paid  the  full  amount  due  to  them  for 
that  fiscal  year; 

[For  less  than  school  year.]  provided,  that  a  teacher  who  serves  less  than  a  full 
school  year  is  entitled  to  receive  as  salary  only  an  amount  that  bears  the  same  ratio 
to  the  established  annual  salary  for  such  position  as  the  time  he  teaches  bears  to  the 
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annual  school  term;  provided,  that  whenever  the  first  day  of  the  month  falls  upon  a 
holiday,  payment  of  teachers'  salaries  shall  be  made  on  the  following  day. 

Third.  [Appoint  district  librarians.]  To  appoint  and,  in  their  discretion,  pay  district 
librarians,  and  enforce  the  rules  prescribed  for  the  government  of  district  libraries. 

Fourth.  [Employ  supervisors.]  To  employ  in  their  discretion  supervisors  of  subjects 
and  to  fix  and  order  paid  their  compensation  unless  the  same  be  otherwise  prescribed 
by  law. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  737.    In  effect  July  27,  1917. 

§  1610.  —SUSPEND  PUPILS.  Boards  of  school  trustees  and  citj  boards 
of  education  shall  have  power,  and  it  shall  be  their  duty: 

First.  To  suspend  or  expel  pupils  for  misconduct,  when  other  means  of  correction 
have  failed  to  bring  proper  conduct 

Second.  [Exclude  chifdren.]  To  exclude  from  the  schools  children  under  six  years 
of  age,  except  as  hereinafter  provided;  provided,  that  where  the  kindergarten  is  a 
part  of  the  day  elementary  schools,  children  may  be  admitted  to  the  kindergarten 
classes  at  four  and  one-half  years  of  age;  and  provided,  further,  that  where  any  district 
has  established  a  school  for  the  instruction  of  the  deaf,  such  children  may  be  admitted 
to  the  deaf  school  at  three  years  of  age. 

[Children  admitted  when.]  In  the  enforcement  of  the  provisions  of  this  section  chil- 
dren shall  be  admitted  to  the  beginning  classes  of  any  school  during  the  first  month 
of  the  school  year,  or  when  the  school  year  is  divided  into  school  terms,  during  the 
first  month  of  each  term,  and  children  who  will  be  six  years  of  age  before  the  end  of 
the  six  months  of  the  school  year,  or  before  the  end  of  the  third  month  of  the  school 
term,  shall  be  admitted  at  the  beginning  of  the  school  year,  or  the  school  term,  and 
children  who  will  not  be  six  years  of  age  by  the  end  of  the  period  specified,  shall  not 
be  admitted  until  the  beginning  of  another  school  year  or  school  term.  Beginners 
shall  in  like  manner  be  admitted  to  the  beginning  classes  of  the  kindergarten  during 
the  first  month  of  the  school  year,  or  of  the  school  term,  if  the  school  year  be  divided 
into  terms,  if  such  children  will  be  four  and  one-half  years  of  age  before  the  end  of 
the  sixth  month  of  the  school  year  and  before  the  end  of  the  third  month  of  the  school 
term,  and  children  who  will  not  be  four  and  one-half  years  of  age  within  the  period 
specified  shall  not  be  admitted  to  the  kindergarten  classes  until  the  beginning  of 
another  school  year  or  term. 

Third.  [Register.]  To  cause  the  principal  to  keep  a  register,  open  to  the  inspection 
of  the  public,  of  all  children  applying  for  admission  and  entitled  to  be  admitted  into 
the  public  schools,  and  to  notify  the  parents  or  guardians  of  such  children  when  vacan- 
cies occur,  and  receive  such  children  into  the  schools  in  the  order  in  which  they  are 
registered. 

Fourth.  [Permit  children  from  other  districts  to  attend.]  To  permit  children  from 
other  districts  to  attend  the  schools  of  their  district  only  upon  the  consent  of  the 
trustees  of  the  district  in  which  such  children  reside;  provided,  that*  should  the  trustees 
of  the  district  in  which  children  whose  parents  or  guardians  desire  them  to  attend  in 
other  districts  reside,  refuse  to  grant  their  consent,  the  parents  or  guardians  of  such 
children  may  appeal  to  the  county  superintendent  and  his  decision  shall  be  final. 

Fifth.  [Care  to  health.]  To  give  diligent  care  to  the  health  and  physical  develop- 
ment of  pupils,  and  where  sufficient  funds  are  provided  by  district  taxation,  to  employ 
properly  certificated  persons  for  such  work. 

Sixth.  [Provide  transportation.]  To  provide,  with  the  written  approval  of  the  super- 
intendent of  schools,  for  the  transportation  of  pupils  to  and  from  school  whenever  in 
their  Judgment  such  transportation  is  advisable,  and  good  reasons  exist  therefor,  to 
purchase  or  rent  and  provide  for  the  upkeep,  care,  and  operation  of  vehicles,  or  to 
contract  and  pay  for  the  transportation  of  pupils  to  and  from  school  by  common  carrier, 
or  to  contract  with  and  pay  responsible  private  parties  for  such  transportation;  pro- 
vided, that  in  order  to  secure  such  service  at  the  lowest  possible  figure  consistent  with 
proper  and  satisfactory  service,  boards  of  education  and  boards  of  school  trustees 
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aball  Becure  bids  for  the  items  of  service  contemplated  In  this  subdivision;  and  pro- 
vided, fnrtlier,  that  no  board  shall  make  any  purchase  or  enter  into  any  contract  for 
such  service  without  securing  the  written  approval  of  the  county  superintendent  of 
schools. 

History:  Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  739.     In  effect  July  27,  1917. 

§1611.  — BSEETmOS  OF  EUBCTOBS.  Boards  of  trustees  in  school  dis- 
tricts, not  including  districts  having  city  boards  of  education,  may,  and  upon  a  petition 
sisned  by  a  majority  of  the  heads  of  families  resident  in  the  district,  must  call  meetings 
of  the  qualified  electors  of  the  district  for  determining  or  changing  the  location  of  the 
Bchool-house,  or  for  consultation  in  regard  to  any  litigation  in  which  the  district  may 
be  engaged,  or  be  likely  to  become  engaged  or  in  regard,  to  any  affairs  in  the  district 

[Notices.]  Such  meetings  shall  be  called  by  posting  three  notices  in  public  places, 
one  of  which  shall  be  in  a  conspicuous  place  on  the  school-house,  for  not  less  than  ten 
days  previous  to  the  time  for  which  the  meeting  shall  be  called,  which  notices  shall 
specify  the  purposes  for  which  said  meetings  shall  be  called;  and  no  other  business 
shall  be  transacted  at  such  meetings. 

[Organization.]  District  meetings  shall  be  organized  by  choosing  a  chairman  from 
the  electors  present,  and  the  district  clerk  shall  be  clerk  of  the  meeting,  and  shall 
enter  the  minutes  thereof  on  the  records  of  the  district. 

[Powers  of  meeting.]  A  meeting  so  called  shall  be  competent  to  instruct  the  board 
of  trustees: 

1.  In  regard  to  the  location  or  change  of  location  of  the  school-house  or  the  use  of 
the  same  for  other  than  school  purposes;  provided,  that  in  no  case  shall  the  school- 
house  be  used  for  purposes  which  necessitate  the  removal  of  any  school  desks  or  other 
school  furniture. 

2.  In  regard  to  the  sale  and  purchase  of  school  sites. 

3.  [Litigation.]  In  regard  to  prosecuting,  settling  or  compromising  any  litigation  in 
which  the  district  may  be  engaged,  or  be  likely  to  become  engaged,  and  may  vote  money 
not  exceeding  one  hundred  dollars  In  any  one  year,  for  any  of  these  purposes  in  addi- 
tion to  any  amount  which  may  be  raised  by  the  sale  of  district  school  property,  and 
the  insurance  of  property  destroyed  by  fire;  provided,  that  the  proceeds  of  the  insurance 
of  the  library  and  apparatus  shall  be  paid  into  the  library  fund.  All  funds  raised  by 
tbe  sale  of  school  property  may  be  disposed  of  by  direction  of  a  district  meeting.  Dis- 
trict meetings  may  be  adjourned'  from  time  to  time,  as  found  necessary,  and  all  votes 
instructing  the  board  of  trustees  shall  be  taken  by  ballot,  or  by  ayes  and  noes  vote, 
as  the  meeting  may  determine.  The  board  of  trustees  shall,  in  all  cases,  be  bound  by 
the  instructions  of  the  district  meeting  in  regard  to  the  subjects  mentioned  in  this 
lection;  provided,  that  the  vote  In  favor  of  changing  the  location  of  the  school-house 
be  two-thirds  of  all  the  electors  voting  at  said  meeting  upon  the  proposition  to  change 
the  location. 

History:  Enacted  March  28,  1874,  Code  Amdts.  1873-4,  p.  95; 
amended  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.),  p.  36;  May  18, 
1917,  Stats,  and  Amdts.  1917,  p.  740.    In  effect  July  27,  1917. 

§  1612.  —CONTRACTS.  Boards  of  school  trustees  and  city  boards  of  edu- 
cation shall  have  power  and  it  shall  be  their  duty  to  let  all  contracts  involving  an 
expenditure  of  more  than  two  hundred  dollars  for  work  to  be  done  or  for  material 
or  supplies  to  be  furnished,  to  the  lowest  responsible  bidder  who  will  give  such  security 
as  the  board  may  require,  or  else  to  reject  all  bids;  provided,  that  continuing  contracts 
for  materials  and  supplies  may  be  made  with  an  accepted  bidder  for  a  period  of  one 
year;  and  provided,  further,  that  the  board  may  repair  old  buildings  by  day's  labor. 

[Bids.]  For  the  purpose  of  securing  bids  the  board  must  publish  a  notice  calling  for 
bids,  stating  the  work  to  be  done  or  materials  or  supplies  to  be  furnished,  and  the  time 
when  and  the  place  where  bids  will  be  opened,  at  least  once  a  week  for  two  weeks  in 


111613-1615  POLITICAL  CODB.  [Pt.  IIL  Tit.  Ill, 

some  newspaper  of  general  circulation  published  In  the  county,  or  if  there  is  no  such 
paper,  then  in  some  newspaper  of  general  circulation,  circulated  in  such  county; 

[Estimates.]  provided,  that  in  school  districts  having  an  average  daily  attendance 
of  one  thousand  or  more  pupils,  as  shown  by  the  annual  report  of  the  county  superin- 
tendent of  schools  for  the  preceding  school  year,  the  board  may  secure  from  responsible 
bidders  at  least  three  estimates  of  the  cost  of  such  work  to  be  done,  or  materials  or 
supplies  to  be  furnished,  such  estimates  to  be  secured  from  bona  fide  dealers  or  crafts- 
men engaged  in  the  business  or  in  handling  the  goods  specified.  Said  estimates  must 
be  submitted  in  writing  and  must  be  filed  with  the  clerk  or  secretary  of  the  board, 
and  if  any  of  such  estimates  of  cost  is  less  than  five  hundred  dollars,  the  board  may  let 
a  contract  for  such  work,  material  or  supplies,  to  the  lowest  responsible  bidder  without 
publishing  such  notice  calling  for  bids. 

History:  Original  section,  relating  to  term  of  office,  etc.,  enacted 
March  28,  1874,  Code  Amdts.  1873-4,  p.  95;  amended  March  15,  1887, 
Stats,  and  Amdts.  1886-7,  p.  143;  repealed  March  15,  1889,  Stats,  and 
Amdts.  1889,  p.  185;  present  section  approved  May  18,  1917,  Stats,  and 
Amdts.  1917,  p.  741.     in  effect  July  27,  1917. 

§  1613.  —GRANT  USE  OF  SCHOOL  BUILDmOS.  Boards  of  school  trus- 
tees  and  city  boards  of  education  are  hereby  authorized  to  grant  the  use  of  school 
buildings  or  grounds  for  public,  literary,  scientific,  recreational  or  educational  meetings, 
or  for  the  discussion  of  matters  of  general  or  public  interest  upon  such  terms  and  con- 
ditions as  said  board  may  deem  proper;  provided,  however,  that  said  use  shall  not  be 
Inconsistent  with  the  use  of  said  buildings  or  grounds  for  school  purposes,  nor  interfere 
with  the  regular  conduct  of  school  work,  nor  be  granted  in  such  a  manner  as  to  consti- 
tute a  monopoly  for  the  benefit  of  any  person  or  organization;  and  provided,  further, 
that  no  privilege  of  using  said  buildings  or  grounds  shall  be  granted  for  a  period 
exceeding  one  year,  such  privilege  being  renewable  and  revocable  in  the  discretion  of 
the  board  at  any  time. 

History:  Enacted  March  12,  1872;  amended  March  15,  1887,  Stats, 
and  Amdts.  1886-7,  p.  143;  April  10,  1911,  Stats,  and  Amdts.  1911,  p.  852; 
May  18,  1917,  Stats,  and  Amdts.  1917,  p.  741.    In  effect  July  27,  1917. 

§  1614.  DISPLAY  OF  T7NITED  STATES  FLAG.  Boards  of  school  trustees 
in  all  school  districts  throughout  the  state  and  boards  of  education  in  all  cities  and 
cities  and  counties  throughout  the  state  shall  provide  for  each  school-house  under  their 
control,  a  suitable  flag  of  the  United  States,  which  shall  be  hoisted  above  each  school- 
house  during  all  school  sessions,  weather  permitting.  It  shall  be  the  duty  of  boards 
of  school  trustees  and  boards  of  education  to  enforce  this  provision.  It  shall  also  be 
the  duty  of  such  boards  of  school  trustees  and  boards  of  education  to  provide  smaller 
and  suitable  United  States  flags  to  be  displayed  in  each  school-room  at  all  times  during 
the  school  sessions.  It  shall  be  the  duty  of  such  boards  of  trustees  and  boards  of  edu 
cation  to  enforce  this  provision. 

History:  Enacted  March  12,  1872;  amended  March  16,  1889,  Stats, 
and  Amdts.  1889,  p.  185;  March  23, 1913,  Stats,  and  Amdts.  1913,  p.  248; 
May  18,  1917,  Stats,  and  Amdts.  1917,  p.  742.    In  effect  July  27;  1917. 

§1615.  ''HOME  TEAOHEBS."  Boards  of  school  trustees  or  city  boards 
of  education  of  any  school  district,  may  employ  teachers  to  be  known  as  "home  teach- 
ers," not  exceeding  one  such  home  teacher  for  every  five  hundred  units  of  average 
daily  attendance  in  the  common  schools  of  said  district  as  shown  by  the  report  of  the 
county  superintendent  of  schools  for  the  next  preceding  school  year. 

[Duties.]  It  shall  be  the  duty  of  the  home  teacher  to  work  in  the  homes  of  the  pupils, 
instructing  children  and  adults  in  matters  relating  to  school  attendance  and  preparar 
tion  therefor;  also  in  sanitation,  in  the  English  language,  in  household  duties  such  as 
purchase,  preparation  and  use  of  food  and  of  clothing  and  in  the  fundamental  principles 
of  the  American  system  of  government  and  the  rights  and  duties  of  citizenship. 
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[Qualifications.]  The  qualifications  of  such  teachers  shall  be  a  regular  kindergarten 
primary,  elementary  or  secondary  certificate  to  teach  in  the  schools  of  California  and 
special  fitness  to  perform  the  duties  of  a  home  teacher;  provided,  that  the  salaries  of 
such  teachers  shall  be  paid  from  the  city  or  district  special  school  fimds. 

History:  Enacted  March  12,  1872;  amended  March  23,  1893,  Stats, 
and  Amdts.  1893,  p.  248;  Marcli  3,  1905,  Stats,  and  Amdts.  1905,  p.  53; 
April  24,  1915,  Stats,  and  Amdts.  1916,  p.  181;  May  18,  1917,  Stats,  and 
Amdts.  1917,  p.  742. 

§  1616.  KINDEBGABTEN.  The  board  of  education  of  every  city,  city  and 
county,  or  the  board  of  school  trustees  of  every  school  district  in  this  state,  must,  upon 
petition  of  the  parents  or  guardians  of  twenty-five  or  more  children  between'  the  ages  of 
four  and  one-half  and  six  years,  residing  within  one  mile  of  any  elementary  school 
building  situate  in  such  city,  city  and  county,  or  school  district,  establish  and  maintain 
a  kindergarten  or  kindergartens;  provided,  that  the  order  of  the  board  establishing 
such  kindergarten  or  kindergartens  shall  be  made  only  between  the  first  day  of  June 
and  the  first  day  of  August  in  any  year;  and  provided,  further,  that  after  the  first 
year  in  which  any  kindergarten  or  kindergartens  shall  have  been  established  and 
maintained,  that  the  number  of  kindergartens  which  shall  be  maintained  in  any  city, 
or  city  and  county,  or  school  district,  during  any  particular  school  year,  shall  be 
determined  by  the  governing  body  of  the  schools  of  such  city,  city  and  county  or 
school  district. 

[Estimate  for  maintenance  of  kindergarten.]  The  board  of  education  of  every  city, 
city  and  county,  or  the  board  of  school  trustees  of  every  school  district  in  which  a 
kindergarten  is  established  under  the  provisions  of  this  act,  must  at  least  fifteen  days 
before  the  first  day  of  the  month  In  which  the  board  of  supervisors  is  required  by  law 
to  levy  the  taxes  required  for  county  purposes,  submit  to  the  county  superintendent  of 
schools  an  estimate  of  the  amount  of  money  which  will  be  required  for  the  maintenance 
of  any  kindergarten  or  kindergartens  in  their  several  school  districts  for  the  ensuing 
school  year. 

[Levy  of  tax.]  The  county  superintendent  of  schools  shall  thereupon  examine  said 
estimate  and  submit  copies  of  the  same,  with  his  approval  or  disapproval  indorsed 
thereon,  to  the  board  of  supervisors  and  to  the  county  auditor  at  the  time  he  submits 
to  them  his  estimate  for  the  county  school  tax  for  the  current  year.  If  the  county 
superintendent  of  schools  approves  such  estimate,  the  board  of  supervisors  shall,  at 
the  time  and  in  the  manner  of  levying  other  taxes,  levy  and  cause  to  be  collected  in 
the  several  school  districts  for  which  estimates  have  been  submitted  and  approved  as 
herein  provided,  the  amount  so  estimated  and  approved.    The  fund  so  levied  shall  be 

known  as  the  kindergarten  fund  of  school  district,  as  the  case  may  be, 

and  shall  be  available  for  the  maintenance  of  the  kindergarten  or  kindergartens  estab- 
lished under  the  provisions  of  this  section,  and  the  moneys  drawn  from  such  fund 
shall  be  paid  out  in  the  same  manner  as  the  moneys  from  state  and  county  school  funds 
for  the  maintenance  of  the  elementary  schools  are  drawn  and  paid  out. 

[Discontinuance.]  If  the  average  daily  attendance  in  any  kindergarten  in  any  city, 
city  and  county,  or  school  district,  shall  be  ten  or  less  for  the  school  year,  the  governing 
body  of  such  city,  city  and  county,  or  school  district,  shall,  at  the  close  of  such  school 
year,  discontinue  such  kindergarten. 

[Funds  revert.]  In  case  a  city,  city  and  county,  or  school  district,  maintains  but  one 
kindergarten,  should  such  kindergarten  be  discontinued  as  provided  by  this  section,  the 
funds  of  such  kindergarten  shall  immediately  revert  to  the  elementary  schools  of  the 
dty,  city  and  county,  or  school  district,  in  which  said  kindergarten  has  been  located; 
and  in  case  any  city,  city  and  county,  or  school  district  maintains  two  or  more  kinder- 
gartens, the  property  and  funds  of  a  kindergarten  which  has  been  discontinued  shall 
revert  to  the  kindergarten  or  kindergartens  which  are  still  in  operation  in  said  city,  city 
and  county,  or  school  district. 

[Limit  on  tax  rate.]  The  rate  of  taxation  which  may  be  levied  for  the  support  of 
kindergartens  in  any  one  year  shall  not  exceed  ten  cents  on  the  one  hundred  dollars 
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of  the  taxable  property  of  such  city,  city  and  county,  or  school  district;  and  such  tax 
for  the  support  of  the  kindergarten  or  kindergartens,  shall  be  in  addition  to  any  other 
tax  which  may  be  levied  for  the  support  of  the  public  schools. 

History:  Original  section  enacted  March  12,  1872,  declared  boards 
of  education  to  be  provided  for  by  special  statute;  amended  April  7, 
1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  36;  amended  into  present  shape 
May  18, 1917,  Stats,  and  AmdU.  1917,  p.  742.    In  effect  July  27,  1917. 


§  1617.  INTEBMEDIATE  SCHOOL  COXTRSE.  The  board  of  education  of 
any  city,  or  of  any  city  and  county,  or  the  board  of  school  trustees  of  any  school  dis- 
trict situated  within  a  high-school  district  maintaining  an  intermediate  school  course, 
shall  permit  pupils  who  have  completed  the  sixth  year  of  the  elementary  school  to 
attend  an  intermediate  school  course  established  as  provided  by  section  one  thousand 
seven  hundred  fifty  a,  of  the  Political  Code,  and  shall  pay  to  such  high-school  district 
for  the  education  of  such  pupils,  a  tuition  charge  which  shall  be  agreed  upon  by  said 
board  of  education,  or  board  of  school  trustees,  and  the  high-school  board  maintaining 
such  intermediate  school  course;  provided,  that  such  board  of  education  or  board  of 
school  trustees  shall  not  pay  to  any  such  high-school  board  for  educating  a  pupil,  resid- 
ing in  such  elementary  school  district  and  attending  such  intermediate  school  course, 
a  tuition  charge  greater  than  the  average  net  cost  per  pupil  for  educating  pupils  in  the 
first  six  years  of  the  elementary  school  in  said  elementary  school  district;  and  provided, 
further,  that  such  tuition  charge  shall  cease  to  be  paid  after  the  pupil  has  completed 
two  years  of  work  in  such  intermediate  school  course. 

History:  Enacted  March  12,  1872;  amended  March  13,  1874,  Code 
Amdts.  1873-4,  p.  81;  April  1,  1878,  Code  Amdts.  1877-8,  p.  28;  Aprtl  7, 
1880,  Code  Amdte.  1880  (Pol.  C.  pt),  p.  36;  March  4,  1881,  Stats,  and 
Amdts.  1881,  p.  41;  March  15,  1889,  Stats,  and  Amdts.  1889,  p.  185; 
March  20,  1891,  Stats,  and  Amdte.  1891,  p.  158;  March  23,  1893,  State, 
and  Amdts.  1893,  p.  249;  June  14,  1906,  Stete.  and  Amdte.  1906,  p.  32, 
Kerr's  Stets.  and  Amdts.  1906-7,  p.  84;  April  22,  1909,  State,  and  Amdte. 
1909,  p.  1055;  May  1,  1911,  Stets.  and  Amdte.  1911,  p.  1362;  June  16, 
1913,  Stete.  and  Amdts.  1913,  p.  1136;  May  18,  1917,  Stete.  and  Amdte. 
1917,  p.  744.     In  effect  July  27,  1917. 


POUnSR  OF  BOARD  OF  TRUSTEBS  OF 
SCHOOIi  DISTRICTS. 

1-8.  Change  of  location  of  schools — Com- 
promise    of    litigation    concerning 
(subd.  18). 
4.  Contracts — Estoppel   to  deny  compli- 
ance with  statute. 
5-8.  — ^Letting  to  lowest  bidder  (subd.  20). 
9, 10.  Employment  of  librarian. 
11-16.  Suspension  and  expulsion  for  miscon- 
duct  (subd.   8). 

16.  — Li  imitation    on    right    to   expel 

(subd.   8). 

17.  — ^Waiver  of  right  to  expel  (subd.  8). 

1.  Chamse  of  location  of  selioola— -Com- 
vromUie  of  lltlffatloM  coBceralmg  (siibd.  18). 

— The  holding  of  a  meeting  of  qualified 
electors  which  could  instruct  the  boards  of 
school  trustees  in  relation  to  the  compro- 
mise of  pending  or  threatened  litigation, 
and  the  voting  of  a  limited  sum  to  be  de- 
voted to  such  compromise  seems  to  be  the 
only  limitation  on  the  powers  of  boards  of 
school  trustees  to  compromise  litigation. — 
Smith  V.  Cloud,  28  Cal.  App.  463,  162  Pac. 
960. 

2.  The  board  of  trustees  of  a  high  school 
district  possess  the  power  under  this  section 
to  compromise  a  claim  agrainst  the  district 
for   damages   for   the  breach   of  their   con- 


tract discharging  the  principal  of  the  school 
before  the  expiration  of  the  term  of  his  em- 
ployment, and  mandamus  will  lie  to  compel 
the  county  superintendent  of  schools  to  ap- 
prove the  warrant  for  the  amount  of  such 
compromise. — Smith  v.  Cloud,  28  Cal.  App. 
463,  162  Pac.  960. 

3.  Boards  of  trustees  of  school  districts 
are  invested,  if  not  expressly,  by  fair  and 
reasonable  implication,  with  the  power  of 
disposing  by  compromise  of  the  disputed 
liabilities  of  their  districts;  and  their  powers 
in  this  respect  are  not  limited  to  the  sum  of 
one  hundred  dollars.  The  only  limitetion 
on  the  powers  of  the  boards  of  school  trus- 
tees to  compromise  threatened  litigation 
against  their  district  Is  that  created  through 
the  holding  of  a  meeting  of  the  qualified 
electors  of  the  school  districts  as  provided 
in  subdivision  18  hereof. — Smith  v.  Cloud,  '28 
Cal.  App.   458,  162  Pac.  950. 

4.  Comtracta— Bstoppel  to  demy  compli- 
ance with  statute. — Although  the  notices 
calling  for  bids  for  the  contract  were  not 
posted  for  the  required  length  of  time  (and 
the  notice  calling  a  meeting  of  the  electors 
was  not  posted  in  time)  where  the  board 
proceeded  to  make  a  contract  for  the  erec- 
tion of  the  building  which  was  completed 
and  used  for  the  purposes  for  which  it  was 
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erected  for  a  lon^  time,  the  school  district 
is  estopped  from  defendin^r  upon  such  Irresr- 
ularities  In  an  action  by  the  contractor  to 
recover  the  reasonable  value  of  materials 
and  services. — ^McCormlck  Lumber  Co.  v. 
Highland  School  Dist..  26  Cal.  App.  641,  147 
Pac.  1183. 

5.  ^i^tttmm  to  lowest  bidder  (sabd.  20)« — 

Because  of  the  limitations  on  the  power  of 
the  board  to  contract,  the  fact  that  the  dis- 
trict received  the  benefit  of  the  labor  and 
materials  of  the  contractor  does  not  render 
it  liable  on  an  Implied  contract  in  an  action 
00  quantum  meruit. — ^Reams  v.  Cooley,  171 
Cal.  150,   152  Pac.    298. 

6.  While  under  sections  1617  and  1674  of 
the  Political  Code  authority  is  ffiven  to 
school  trustees  to  erect  school  bulldlnfirs, 
there  is  at  the  same  time  by  subdivision  22 
of  section  1617  a  mode  prescribed  for  exer- 
cising that  power,  and  no  implied  liability 
to  pay  upon  a  quantum  meruit  can  exist 
where  the  prohibition  of  the  statute  is  dis- 
regarded.— Reams  v.  Cooley,  171  Cal.  150, 
152  Pac.  298. 

7.  Where  the  statute  prescribes  the  only 
mode  by  which  the  power  to  contract  shall 
be  exercised  the  mode  is  the  measure  of  the 
power.  A  contract  made  otherwise  than  as 
so  prescribed  is  not  binding  or  obligatory  as 
a  contract  and  the  doctrine  of  Implied  lia- 
bility has  no  application  in  such  cases. — 
Reams  v.  Cooley,  171  Cal.  160,  152  Pac.  293. 

8.  A  contract  entered  into  by  the  board 
of  trustees  of  a  union  high  school  district 
for  the  plastering  of  the  exterior  walls  of 
the  high  school  building,  which  involved  an 
expenditure  of  more  than  two  hundred  dol- 
lars, is  unenforceable  against  the  district 
where  the  contract  was  not  entered  into 
with  the  lowest  responsible  bidder  on  com- 
petitive bidding  after  published  notice  there- 
for, notwithstanding  the  work  was  included 
within  the  original  specifications  upon  which 
the  contractor's  bid  for  the  construction  of 
the  building  was  made,  and  the  bid  modified 
by  deducting  the  plastering  work  there- 
from, and  the  contract  for  such  plastering 
work  thereafter  made  by  taking  as  a  basis 
the  price  for  which  the  contractors  on  the 
building  would  have  done  the  work  under 
their  total  bid,  and  decreasing  that  amount 
by  several  hundred  dollars. — ^Reams  v.  Coo- 
ley, 171  Cal.   150,  152  Pac.  298. 

•.  Employment  of  llbrariaii. — Even  though 
the  clause  as  to  the  requirement  of  accept- 
ance of  a  position  within  twenty  days  be 
held  not  to  apply  to  the  position  of  libra- 
rian, the  board  of  trustees  may  require  one 
seeking  such  position  to  give  notice  of  ac- 
ceptance within  the  time  provided  by  this 
section;  and  where  the  board  under  the 
belief  that  this  section  applied  required  ac- 
ceptance to  be  made  within  twenty  days  of 
the  position  of  librarian  but  there  was  a 
failure  to  do  so  on  the  part  of  the  applicant 
no  salary  can  be  recovered. — Hopkins  v. 
Sanderson,  81  Cal.  App.  141,  159  Pac.  1068. 

10.  Where  the  president  of  the  school 
board  testified  that  the  board  elected  plain- 


tiff with  the  proviso  that  acceptance  must 
be  signed  and  returned  within  twenty  days 
or  the  oiUce  would  become  vacant  it  was 
sufficiently  made  to  appear  that  the  employ- 
ment was  conditional  upon  notice  of  accept- 
ance being  received  within  twenty  days. — 
Hopkins  V.  Sanderson,  81  Cal.  App.  141,  159 
Pac.  1063. 

11.  Saspenalon  and  expalslom  for  mlscoa- 
dvct  (sabd.  8). — The  student  body  of  a  city 
high  school  which  is  under  the  immediate 
supervision  of  the  principal  of  the  school, 
whose  meetings  are  held  on  school  days  and 
during  school  hours,  and  whose  proceedings 
are  a  part  of  the  school  work  prescribed  for 
the  students  by  the  city  superintendent  of 
schools,  is  a  co-ordinate  branch  of  the 
school,  and  the  proceedings  of  such  body  and 
its  conduct  individually  and  collectively, 
when  in  meeting  assembled  on  a  school  day 
during  school  hours,  is  as  much  within  the 
control  and  cognisance  of  the  board  of  edu- 
cation of  the  school  as  is  the  ordinary 
school  work  and  conduct  of  the  students 
when  assembled  in  the  classrooms  upon 
school  days  during  school  hours. — ^Wooster 
V.  Sunderland,  27  Cal.  App.  61,  148  Pac.  959. 

12.  The  board  of  education  of  a  city  high 
school  has  Inherent  Jurisdiction  to  expel  a 
student  from  the  school  for  the  making  of 
an  address  before  the  student  body  intended 
to  discredit  and  humiliate  the  board  in  the 
eyes  of  the  students  and  to  impair  the 
discipline  of  the  school. — ^Wooster  v.  Sunder- 
land, 27  Cal.  App.  51,  148  Pac.  959. 

18.  ^  Such  board  has  the  Inherent  power  to 
summon  a  student  before  them  to  explain 
and  Justify  his  alleged  misconduct. — ^Woos- 
ter  V.  Sunderland,  27  Cal.  App.  51.  148  Pac. 
959. 

14.  There  are  certain  obligations  on  the 
part  of  the  pupil  which  are  inherent  in  any 
proper  school  system,  and  which  constitute 
the  common  law  of  the  school,  and  which 
may  be  enforced  without  the  adoption  in 
advance  of  any  rules  upon  the  subject. — 
Wooster  v.  Sunderland,  27  Cal.  App.  51,  148 
Pac.  959. 

15.  In  the  school,  as  in  the  family,  there 
exists  on  the  part  of  the  pupils  the  obliga- 
tion of  obedience  to  lawful  commands,  sub- 
ordination and  civil  deportment,  respect  for 
the  rights  of  others,  and  fidelity  to  duty. 
These  obligations  are  inherent  in  any  proper 
school  system,  and  constitute,  so  to  speak, 
the  common  law  of  the  school.  Every  pupil 
is  presumed  to  know  this  law,  and  is  subject 
to  it,  whether  It  has  or  has  not  been  re- 
enacted  by  the  district  board  in  the  form 
of  written  rules  and  regulations. — ^Wooster 
v.  Sunderland,  27  Cal.  App.  51,  148  Pac.  969. 

16.  — liimltatlom  om  rlgbt  to  expel  (snbd. 

8). — The  exercise  of  the  power  of  expulsion 
is  expressly  limited  to  cases  where  other 
means  of  correcting  misconduct  have  failed. 
In  other  words,  a  resort  to  the  harsh  penalty 
of  expulsion  may  not  be  had  until  milder 
measures  for  the  correction  of  misconduct 
in  any  given  case  have  failed. — ^Wooster  v. 
Sunderland,  27  Cal.  App.  61,  148  Pac.  959. 
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17.   —Waiver  of  right  to  expel  (subd.  8). —  and  discipline   of  the   school,  a   demand  by 

Where  a  pupil  has  made  an  address  to  the  the  board  of  education  for  an  apologry  was 

students    during:    school    hours   and   in    the  not  a  waiver  of  the  rlgrht  to  expel  him  from 

school  assembly  hall»  the  purpose  of  which  school. — ^Wooster  v.  Sunderland,  27  Cal.  App. 

was   to   create   a  spirit  of   insubordination,  61,  148  Pac.  959. 
and  which  was  subversive  to  the  grood  order 

§  1617a.    TTNTTED  STATES  FLAG  OVEB  SOHOOL-HOUSES   [repealed] . 

History:  Enactment  approved  March  15,  1907,  Stats,  and  Amdts. 
1907,  p.  274,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  86;  repealed  May  18, 
1917,  Stats,  and  Amdts.  1917,  p.  744.    In  effect  July  27,  1917. 

§  1617b.    HOME  TEACHERS  [repealed] . 

History:  Enactment  approved  April  10,  1915,  Stats,  and  Amdts. 
1915,  p.  46;  repealed  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  744.  In 
effect  July  27,  1917. 

§  1617c.  BOARDS  OF  EDUCATION  AUTHORIZED  TO  ESTABLISH  KIN- 
DERGARTENS [repealed]. 

History:  Enactment  approved  June  13,  1913,  Stats,  and  Amdts.  1913, 
p.  805;  amended  May  22,  1915,  Stats,  and  Amdts.  1915,  p.  767;  repealed 
May  18,  1917,  Stats,  and' Amdts.  1917,  p.  744.    In  effect  July  27,  1917. 

§  1617d.    PUPILS  WHO  MAY  ATTEND  [repealed] . 

History:  Enactment  approved  April  23,  1915,  Stats,  and  Amdts.  1915, 
p.  113;  repealed  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  744.  In  effect 
July  27,  1917. 

§1617y2*  SALE  OR  LEASING  OF  SCHOOL  PROPERTY.  Boards  of 
education,  or  other  governing  boards,  in  cities  and  having  Jurisdiction  over  both  the 
elementary  and  high-school  districts  embracing  such  cities,  in  which  the  total  number 
of  units  of  average  daily  attendance  in  both  such  school  districts,  as  shown  by  the 
annual  report  of  the  county  superintendent  of  schools  to  the  state  superintendent  of 
public  instruction  for  the  preceding  school  year,  exceeds  fifty-five  thousand,  are  hereby 
authorized  to  sell,  or  lease  for  a  term  not  exceeding  ninety-nine  years,  any  real  prop- 
erty belonging  to  their  respective  school  districts,  or  high-school  districts  upon  which 
no  public  school  is  being  maintained  upon  the  following  conditions: 

[Conditions.]  Before  ordering  the  sale  or  lease  of  any  such  property  such  board  of 
education,  or  other  governing  boards,  shall,  in  open  meeting,  by  a  two-thirds  vote  of 
all  of  its  members,  adopt  a  resolution  declaring  its  intention  to  sell  the  same,  or  a 
resolution  declaring  its  intention  to  lease  the  same,  as  the  case  may  be,  which  said 
resolution  shall  describe  the  property  proposed  to  be  sold,  or  leased,  in  such  manner 
as  to  identify  it  and  shall  specify  the  minimum  price,  or  rental,  and  terms  for  which 
it  will  be  sold,  or  leased,  and  fixing  a  time,  not  less  than  three  weeks  thereafter, 
and  place  for  a  public  meeting  of  said  board  of  education,  or  other  governing 
board,  at  which  sealed  proposals  to  purchase  or  lease,  as  the  case  may  be,  will  be 
received  and  considered.  Said  resolution  shall,  before  the  date  of  such  meeting,  be 
published  once  a  week  for  three  successive  weeks  in  one  |Or  more  newspapers  of 
general  circulation  published  in  the  district  At  the  time  and  place  fixed  in  said 
resolution  for  the  meeting  of  said  board  of  education  or  other  governing  board,  all 
sealed  proposals  which  have  been  received  shall,  in  public  session,  be  opened,  exam- 
ined, and  declared  by  said  board,  or  other  governing  board,  and  the  property  be  sold, 
or  leased,  as  the  case  may  be,  to  the  highest  responsible  bidder  among  those  who  have 
submitted  sealed  proposals  and  who  offer  to  comply  with  all  terms  and  conditions 
specified  in  the  resolution  of  intention  to  sell  or  lease;  provided,  however,  that  if  any 
responsible  person  shall  at  said  meeting  offer  to  purchase  such  property,  or  to  lease 
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such  property,  as  the  case  may  be,  for  a  price  or  rental  exceeding  the  highest  other 
proposal  or  offer  before  the  board  by  not  less  than  five  per  cent,  the  property  shall  be 
sold,  or  shall  be  leased  as  the  case  may  be,  to  such  person;  and  provided,  further,  that 
said  board  or  other  governing  board  may,  should  it  deem  such  action  for  the  best  public 
interest,  at  any  time,  reject  any  or  all  bids,  and  withdraw  such  property  from  sale. 
Any  order  of  sale  or  lease  made  hereunder  by  said  board,  or  other  governing  board, 
shall  authorize  and  direct  the  execution  and  delivery  by  the  chairman,  or  other  presiding 
officer,  of  said  board,  or  other  governing  board,  of  the  deed  or  lease  of  said  district  to 
the  purchaser  or  lessee.  This  section  shall  not  be  taken  to  authorize  action  upon  pro- 
posals for  sale  and  proposals  for  lease  at  the  same  meeting.. 

[Effect  of  act]  The  provisions  of  this  section  shall  be  deemed  to  supersede  any  other 
provision  of  law  relating  to  powers  and  duties  of  boards  of  trustees,  and  boards  of 
education,  only  in  so  far  as  its  terms  are  in  conflict  therewith,  and  shall  not  be  deemed 
as  repealing  any  such  other  provision  of  law  not  conflicting  with  the  terms  of  this 
section. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1645.   In  effect  July  31,  1917. 

§  1617b.     CONTEAOT  WITH  STATE  NORMAL-BOHOOL  FOB  EDUCA- 

TION  OF  CHILDREN.  The  trustees  of  an  elementary  school  district  with  an  average 
daily  attendance  of  thirty-five  or  less,  as  shown  by  the  last  teacher's  report  on  file  in 
the  office  of  the  county  superintendent  of  schools,  when  authorized  by  a  majority  vote 
of  their  district  at  a  district  meeting  called  for  that  purpose,  may  contract  with  a  state 
normal-school  for  the  education  of  the  children  of  their  district;  provided: 

1.  That  the  elementary  school  so  contracting  shall  be  housed  by  the  normal-school 
on  the  normal-school  campus  or  In  the  schoolhouse  in  the  district  and  shall  be  iised 
as  a  rural  model  practice  school. 

2.  That  the  trustees  of  the  elementary  school  district  shall  contribute  to  the  support 
of  the  8<^ool  all  of  the  money  apportioned  to  their  district  from  the  state  and  county 
funds.  Said  funds  to  be  handled  and  expended  by  the  trustees  of  the  elementary  school 
district  in  the  same  manner  as  provided  by  law. 

[Revocation.]  Such  contract  may  be  revoked  by  a  majority  vote  of  the  board  of  trus- 
tees of  the  normal-school  or  by  the  trustees  of  the  elementary  school  district,  when 
authorized  to  do  so  )by  a  majority  vote  of  their  district  at  a  special  district  meeting 
called  for  that  purpose.  Such  contract  shall  be  in  effect  from  July  first  following  date 
of  contract  and  shall  remain  in  effect  until  the  end  of  the  school  year  in  which  the  con- 
tract is  revoked. 

History:     Enactment  approved  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1516.   In  effect  July  30,  1917. 

§1619.    MUST  MAINTAIN  ALL  SCHOOLS  FOR  EQUAL  LENGTH  OF 

TIliE.  BQUALi  RIGHTS  AND  PRIVILEOES.  First.  Except  where  a  school  has  been 
closed  by  order  of  a  city  or  a  county  board  of  health  or  of  the  state  board  of  health, 
on  account  of  contagious  disease,  or  where  such  school  has  been  closed  on  account 
of  fire,  flood  or  other  public  disaster,  boards  of  school  trustees  and  city  boards  of 
education  must  maintain  all  of  the  elementary  day  schools  established  by  them  for  an 
equal  length  of  time  during  the  year,  and  all  of  the  day  high-schools  established  by 
them  for  an  equal  length  of  time  during  the  year,  and,  as  far  as  possible,  with  equal 
lights  and  privileges;  provided,  that  boards  of  school  trustees  and  city  boards  of  edu- 
cation may  establish  and  maintain  vacation  schools  of  kindergarten,  elementary,  or 
high-school  grade. 

[Vacation  schools.]  No  vacation  school  shall  be  established  until  a  school  of  equal 
grade  has  been  maintained  for  at  least  eight  months.  The  duties  of  teachers,  courses 
of  study,  length  of  school  day,  and  all  other  matter  relating  to  vacation  schools,  shall 
be  determined  by  the  boards  of  school  trustees,  or  by  the  city  board  of  education. 
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[Qvialiflcatlons  of  teachers.]  Only  teachers  who  are  legally  qualified  to  teach  in  the 
public  schools  of  the  state  shall  be  eligible  to  teach  in  vacation  schools  of  corresponding 
grade;  provided,  that  the  attendance  of  pupils  upon  such  schools  shall  not  be  counted 
as  a  part  of  the  average  daily  attendance  of  the  regular  elementary  or  secondary 
schools  of  the  district,  nor  shall  the  state  or  county  school  funds  be  used  to  maintain 
such  schools. 

Second.  [When  school  maintained  in  different  portions  of  district.]  When  in  any 
district  it  is  necessary  for  the  convenience  of  the  residents  of  said  district  that  the 
school  therein  should  be  maintained  a  part  of  the  year  in  one  portion  of  the  district, 
and  a  part  of  the  year  in  another  portion  of  the  district,  the  aggregate  of  the  time  the 
school  has  been  maintained  in  the  different  portions  of  the  district  shall  be  considered 
in  estimating  the  time  for  which  a  school  has  been  maintained  in  the  district  during 
the  school  year. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  38;  March  23,  1893,  Stats,  and  Amdts.  1893, 
p.  251;  May  22, 1915,  Stats,  and  Amdts.  1915,  p.  766;  May  18,  1917,  State, 
and  Amdts.  1917,  p.  688.     In  effect  July  27,  1917. 

ARTICLE  X. 

SCHOOLS. 

(  1662.  Who  admitted  to.    Course  of  study. 

1 1663.  Classification  of  public  schools. 

fi  1665.  Course  of  instruction.  Branches  to  be  taught  in  grades. 

fi  1670.  School  year  [new], 

1 1673.  Duration  of  daily  sessions  [new]. 

§  1662.  WHO  MAY  BE  ADMITTED  TO.  OOXTRSES  OF  STUDY.  First. 
The  courses  of  study  for  the  day  elementary  schools  of  California  shall  embrace 
eight  years  of  instruction;  and  such  courses  must  allot  eight  years  for  instruction  In 
subjects  required  to  be  taught  in  such  schools  and  may  allot  not  more  than  two  years 
for  kindergarten  instruction. 

Second.  [Ages  for  admission.]  The  day  elementary  schools  of  each  school  district 
of  California  shall  be  open  for  the  admission  of  all  children  between  six  and  twenty-one 
years  of  age  residing  in  the  district,  and  may  be  open  for  the  admission  of  adults  if 
the  governing  body  of  the  district  deem  such  admission  advisable;  provided,  that  where 
kindergarten  instruction  Is  given  in  the  schools  of  a  district,  such  school  shall  admit 
children  to  the  kindergarten  classes  at  four  years  of  age;  and  the  reports  for  the  kinder- 
garten classes  shall  be  kept  and  shall  be  made  separate  from  other  school  reports;  and 
provided,  further,  that  wherever  a  school  is  established  for  the  instruction  of  the  deaf, 
such  children  may  be  admitted  to  such  school  at  three  years  of  age;  provided,  that 
the  average  daily  attendance  of  deaf  children  who  are  six  years  of  age  or  older  shall 
be  counted  as  part  of  the  average  daily  attendance  in  the  day  elementary  schools. 

Third.  [Children  excluded.]  The  governing  body  of  the  school  district  shall  have 
power  to  exclude  children  of  filthy  or  vicious  habits,  or  children  suffering  from  con- 
tagious or  infectious  diseases,  and  also  to  establish  separate  schools  for  Indian  children 
and  for  children  of  Chinese  or  Mongolian  descent 

[Separate  schools  for  Indians,  etc]  When  such  separate  schools  are  established, 
Indian,  Mongolian  or  Chinese  children  must  not  be  admitted  into  any  other  school. 

Fourth.  [Special  day  and  evening  classes.]  The  governing  body  of  any  elementary 
school  district  shall  have  power  to  establish  and  maintain,  in  connection  with  any 
school  under  its  jurisdiction,  special  day  and  evening  classes  for  the  purpose  of  giving 
instruction  in  any  of  the  branches  of  study  mentioned  in  section  one  thousand  six  hun- 
dred sixty-five  of  this  code.  These  classes  may  be  convened  at  such  hours  and  for 
such  length  of  time  during  the  school  day  or  evening,  and  at  such  period  and  for  such 
length  of  time  during  the  school  year  as  may  be  determined  by  such  governing  author- 
ity; and  the  enrollment  of  and  attendance  upon  such  classes  shall  be  kept  separately 
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and  the  units  of  average  daily  attendance  shall  be  determined  as  provided  in  section 
one  thousand  eight  hundred  fifty-eight  of  this  code  and  shall  be  added  to  the  attendance 
of  the  elementary  school  district. 

Fifth.  [Ages  for  admission.]  The  evening  elementary  schools  and  the  special  day 
and  evening  classes  of  the  elementary  schools  of  any  school  district  shall  be  open  for 
the  admission  of  all  children  over  the  age  of  fifteen  years,  residing  in  the  district  and 
for  the  admission  of  adults;  provided,  that  children  under  fifteen  years  of  age  who 
have  been  given  permits  to  work  in  accordance  with  the  provisions  of  an  act  to  enforce 
the  educational  rights  of  children  may  be  admitted  to  the  evening  elementary  schools. 

History:  Enacted  March  12,  1872;  amended  April  7,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  38;  March  12,  1885,  Stats,  and  Amdts. 
1884*5»  p.  100;  March  20,  1891,  Stats,  and  Amdts.  1891,  p.  160;  March  23, 
1893,  Stats,  and  Amdto.  1893,  p.  253;  March  5,  1903,  Stats,  and  Amdts. 
1903,  p.  86;  April  14,  1909,  Stats,  and  Amdts.  1909,  p.  903;  May  18, 
1917,  Stats,  and  AmdU.  1917,  p.  667.    In  effect  July  27,  1917. 

§  1663.  OLASSIFIOATION  OF  PUBLIC  SCHOOLS.  1.  The  public  schools 
of  California,  other  than  those  supported  exclusively  by  the  state,  shall  be  classed 
as  day  and  evening  elementary,  and  day  and  evening  secondary  schools.  The  day  and 
eTening  elementary  schools  of  California  shall  be  designated  as  primary  and  grammar 
Khools.  The  day  and  evening  secondary  schools  of  California  shall  be  designated  as 
high  schools  and  technical  schools,  and  either  class  may  include  a  portion  of  the  other 
dasB. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdte.  1873-4,  p.  97;  Aprtl  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  38;  March  9,  1883,  Stats,  and  Amdts.  1883,  p.  83;  March  16,  1889, 
Stats,  and  Amdts.  1889,  p.  189;  March  20,  1891,  StaU.  and  Amdto.  1891» 
p.  161;  March  23,  1913,  Stats,  and  Amdto.  1913,  p.  254;  March  23,  1901, 
Stato.  and  Amdto.  1900-1,  p.  670;  April  14,  1909,  Stoto.  and  Amdts.  1909, 
p.  905;  June  16,  1913,  Stoto.  and  Amdto.  1913,  p.  768;  May  29,  1917, 
Stoto.  and  Amdto.  1917,  p.  1315.    In  effect  July  28,  1917. 

§1665.    COURSE   OF   INSTRUCTION.    BRANCHSS   TO   BE   TAUGHT 

IN  GRADES.  First  Instructions  must  be  given  in  the  following  branches  in  the  sev- 
eral grades  in  which  they  may  be  required,  viz.:  reading,  writing,  spelling,  arith- 
metic, geography,  language  and  grammar,  with  special  reference  to  composition,  history 
of  the  United  Stotes  with  special  reference  to  the  history  of  the  constitution  of  the 
United  Stotes  and  the  history  of  the  reasons  for  the  adoption  of  each  of  ito  provisions, 
the  duties  of  citizenship,  together  with  instruction  in  local  civil  government;  elements 
of  physiology  and  hygiene,  with  special  reference  to  the  injurious  effecto  of  tobacco, 
alcohol  and  narcotics  on  the  human  system;  morals  and  manners. 

[Time  given.]  In  the  first  six  grades  of  the  elementory  schools,  at  least  two-thirds 
of  the  pupil's  time  during  each  week  shall  be  devoted  to  study  and  recitotion  of 
the  subjecto  hereinbefore  enumerated,  and  in  the  seventh  and  eighth  grades  at  least 
twelve  and  one-half  hours  of  the  pupil's  time  each  week  shall  be  devoted  to  the  study 
and  recitotion  of  such  subjecto. 

Second.  [Subjecto  for  remaining  time.]  From  the  time  remaining  after  the  study 
and  recitotions  of  the  studies  hereinbefore  enumerated,  at  least  twenty  minutes  of 
each  school  day  must  be  devoted  by  all  pupils  over  the  age  of  eight  years  to  such 
physical  training  as  shall  be  most  conducive  to  their'  proper  physical  development, 
and  instruction  must  be  given  in  nature  study  with  special  reference  to  agriculture 
and  animal  and  bird  life,  music,  drawing,  elementory  bookkeeping,  humane  education. 
Manual  training,  household  economics,  and  other  vocational  subjects  may  be  taught 
in  any  elementary  school  of  the  stote; 

[Manual  training,  etc]  provided,  that  in  school  districts  employing  six  or  more  ele- 
mentory school  teachers  in  any  one  school,  whether  housed  in  one  or  more  buildings, 
manual  training  and  household  economics  must  be  taught  The  state  board  of  education 
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may,  in  its  discretion,  adopt  text-books  in  any  of  the  subjects  listed  in  this   snb- 
division. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Ck>de 
Amdts.  1873-4,  p.  Ill;  April  11,  1880,  Ck)de  Amdts.  1880  (Pol.  C.  pt),  p. 
39;  March  15,  1887,  Stats,  and  Amdts.  1887,  p.  142;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  189;  March  20,  1891,  Stats,  and  Amdts. 
1891,  p.  161;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  254;  March  23, 
1901,  Stats,  and  Amdts.  1900-1,  p.  797;  March  1,  1907,  Stats,  and  Amdts. 
1907,  p.  70,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  88;  March  18,  1909, 
Stats,  and  Amdts.  1909,  p.  412;  May  22,  1915,  Stats,  and  Amdts.  1915, 
p.  771;  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  728.  In  effect  July  27, 
1917. 

§  1670.  SCHOOL  YEAB.  The  school  year  begins  on  the  first  day  of  July 
and  ends  on  the  last  day  of  June.  A  school  month  is  construed  and  taken  to  be  twenty 
days  or  four  weeks  of  five  days  each,  including  legal  holidays. 

Sec.  2.  [Repeal.]  Section  one  thousand  six  hundred  ninety-seven  and  section  one 
thousand  eight  hundred  seventy-eight  of  the  Political  Code  are  hereby  repealed. 

History:  Original  section  enacted  on  March  12,  1872,  provided  for 
schools  for  Negro  and  Indian  children;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  97;  repealed  April  7,  1880,  Code  Amdts.  1880  (Pol. 
C.  pt),  p.  47;  a  new  section,  providing  for  segregation  of  pupils,  given 
this  number,  was  approved  March  15,  1887,  Stats,  and  Amdts.  1886-7, 
p.  125;  repealed  March  20,  1901,  Stats,  and  Amdts.  1901,  P.  164;  another 
new  section,  providing  for  the  establishment  of  high  schools,  was  ap- 
proved March  23,  1893,  Stats,  and  Amdts.  1893,  p.  268;  amended  Feb- 
ruary 15,  1906,  Stats,  and  Amdts.  1907,  p.  8,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  88;  repealed  March  19,  1909,  Stats,  and  Amdts.  1909,  p.  498; 
present  section  approved  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  708. 
In  effect  July  27,  1917. 

§  1673.  DURATION  OF  DAILY  SESSIONS.  No  pupil  other  than  one  pur- 
suing a  vocational  course  must  be  kept  in  school  more  than  six  hours  per  day;  and  no 
pupil  under  eight  years  of  age  must  be  kept  in  school  more  than  four  hours  per  day. 
Any  violation  of  tbe  provisions  of  this  section  must  be  treated  in  the  same  manner  as  a 
violation  of  the  provisions  of  the  preceding  section. 

History:  Enacted  March  12,  1872;  amended  May  19,  1917,  Stats,  and 
Amdts.  1917,  p.  619.    in  effect  July  27,  1917. 

ARTICLE  Xn. 

TEACHEBS. 

§  1696.  General  duties  of  teachers. 

§  1696b.  Order  for  text-books  by  teacher  [new]. 

S  1697.  School  month,  what  constitutes  [repealed]. 

§  1696.  GENERAL  DUTIES  OF  TEACHERS.  Every  teacher  in  the  public 
school  must: 

1.  [File  certificate.]  Before  assuming  charge  of  a  school,  file  his  or  her  certificate 
with  the  superintendent  of  schools;  provided,  that  when  any  teacher  so  employed 
is  the  holder  of  a  California  state  normal-school  diploma,  accompanied  by  the  certificate 
of  the  state  board  of  education,  as  provided  in  subdivision  third  of  section  one  thou- 
sand five  hundred  three  of  the  Political  Code,  an  educational  or  a  life  diploma  of  Cali- 
fornia, upon  presentation  thereof  to  the  superintendent  he  shall  record  the  name  of 
said  holder  in  a  book  provided  for  that  purpose  in  his  office,  and  the  holder  of  said 
diploma  shall  thereupon  be  absolved  from  the  provisions  of  this  subdivision. 

2.  [Notify  superintendent  of  opening  and  closing  day  of  school.]  Before  taking 
charge  of  a  school,  and  one  week  before  closing  a  term  of  school,  notify  the  county 
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snperintendeiit  of  such  fact,  naming  the  day  of  opening  or  closing.  Boards  of  education 
and  boards  of  school  trustees  must  In  every  case  give  to  the  teacher  a  notice  of  at 
least  two  weeks  of  their  intention  to  close  the  term  of  school  under  their  charge.  No 
superintendent  shall  draw  any  requisition  for  the  last  month's  salary  of  any  teacher 
until  said  teacher  has  filed  with  him  the  notice  required  by  this  subdivision. 

3.  [Enforce  course  of  study.]  Enforce  the  course  of  study,  the  use  of  the  legally 
aathorlzed  text-books,  and  the  rules  and  regulations  prescribed  for  schools. 

4.  [Hold  pupils  to  account  for  conduct.]  Hold  pupils  to  a  strict  account  for  their 
conduct  on  the  way  to  and  from  school,  on  the  playgrounds,  or  during  recess;  suspend, 
for  good  cause,  any  pupil  from  the  school,  and  report  such  suspension  to  the  board  of 
school  trustees  or  city  board  of  education  for  review.  If  such  action  is  not  sustained  by 
them,  the  teacher  may  appeal  to  the  county  superintendent,  whose  decision  shall  be 
flnaL 

6.  [Keep  register.]  Keep  a  state  school  register,  in  which  shall  be  left,  at  the  close 
of  the  term,  a  report  showing  program  of  recitations,  classification  and  grading  of  all 
pupils  who  have  attended  school  at  any  time  during  the  school  year.  The  superintendent 
shall  in  no  case  draw  a  requisition  in  favor  of  the  teacher  until  the  teacher  has  filed 
with  him  a  certificate  from  the  clerk  of  the  board  of  school  trustees  to  the  effect  that 
the  provisions  of  this  subdivision  have  been  complied  with. 

6.  [Make  annuai  report]  Make  an  annual  report  to  the  county  superintendent  at  the 
time  and  in  the  manner  and  on  the  blanks  prescribed  by  the  superintendent  of  public 
instruction.  Any  teacher  who  shall  end  any  school  term  before  the  close  of  the  school 
year,  shall  make  a  report  to  the  county  superintendent  immediately  after  the  close  of 
such  term;  and  any  teacher  who  may  be  teaching  any  school  at  the  end  of  the  school 
year  shall,  in  his  or  her  annual  report,  include  all  statistics  for  the  entire  school 
year,  notwithstanding  any  previous  report  for  a  part  of  the  year.  Said  teacher  shall 
attach  to  the  annual  report  a  certificate  showing  the  number  of  children  attending  said 
school  who  reside  in  other  districts  within  the  county,  together  with  the  names,  resi- 
dence by  district  and  the  average  daily  attendance  of  said  children.  The  principal  of  a 
school  of  more  than  one  teacher  shall  combine  the  separate  certificates  from  the 
teachers  in  the  school  of  which  he  is  principal  and  shall  make  a  certificate  to  the  county 
superintendent  showing  the  facts  set  forth  in  the  separate  certificates  of  the  teachers. 
On  receiving  the  certificates  mentioned  above  from  any  school  district  under  his  Jur- 
isdiction, the  county  superintendent  shall  deduct  the  average  dally  attendance  of  such 
children,  from  the  total  average  daily  attendance  of  the  district  in  which  they  have 
attended  school,  and  add  it  to  the  total  average  dally  attendance  of  the  district  or  dis- 
tricts in  which  said  children  reside;  provided,  that  whenever  the  consent  of  the  trusteeB 
of  the  district  in  which  such  children  reside  is  obtained,  as  provided  elsewhere  in  thia 
code,  the  attendance  shall  be  counted  in  the  district  in  which  the  pupils  attend  school 
unless  there  shall  be  filed  with  the  county  superintendent  of  schools  on  or  before  the  first 
day  of  June  of  the  year  in  which  the  attendance  is  to  be  counted,  a  written  demand 
of  the  trustees  of  the  district  in  which  such  children  reside  for  the  counting  of  such 
attendance  in  the  home  district,  and  then  only  when  such  demand  is  approved  by  the 
superintendent  of  schools.  The  superintendent  of  schools  shall  in  no  case  draw  a 
requisition  for  the  salary  of  any  teacher  for  the  last  month  of  the  school  term,  until 
the  report  required  by  this  subdivision  has  been  filed,  and  by  him  approved. 

7.  Make  such  otiier  reports  as  may  be  required  by  the  superintendent  pf  public 
inBtmction«  county  superintendent,  board  of  school  trustees,  or  city  board  of  edu- 
cation. 

l-listory:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  98;  April  7,  1880,  Ck)de  Amdts.  1880  (Pol.  C.  pt.), 
p.  39;  March  15,  1887,  Stats,  and  Amdts.  1886-7,  p.  130;  March  15,  1889, 
Stats,  and  Amdts.  1889,  p.  190;  March  20,  1891,  Stats,  and  Amdts.  1891, 
p.  161;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  255;  May  1,  1911, 
Stats,  and  Amdts.  1911,  p.  1338;  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1376.    In  effect  July  30,  1917. 
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§  1696b.  OBDEB  FOB  TBXT-BOOKS  BY  TEAOBXB.  Upon  closing  a 
term  of  school,  each  teacher  or  principal  shall  prepare,  upon  requisition  blanks  fur- 
nished by  the  superintendent  of  public  instruction,  an  order  for  the  number  of  state  teztr 
books  estimated  to  be  required  for  use  in  the  school  under  his  charge  at  the  opening 
of  the  ensuing  term.  Such  order  shall  be  a  part  of  the  annual  report  required  by  sub- 
division six  of  section  one  thousand  six  hundred  ninety-six  of  the  Political  Ck>de.  The 
superintendent  of  schools  shall  in  no  case  draw  a  requisition  for  the  salary  of  any 
teacher  for  the  last  month  of  the  school  term  until  the  order  required  by  this  section 
has  been  filed  and  by  him  approved.  Orders  for  additional  books  may  be  forwarded 
at  any  time  on  the  approval  of  the  county  superintendent  of  schools. 

In  ordering  free  text-books,  any  teacher  may  order  one  copy  of  any  series  of  books 
for  use  on  the  teacher's  desk,  if  not  supplied  with  such  book,  which  copy  shall  be  sent 
by  the  superintendent  of  public  instruction  free  of  cost  with  other  school-books. 

History:  Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  707.     In  effect  July  27,  1917. 

§1697.    SCHOOL  MONTH,  WHAT  CONSTITUTES  [repealed]. 

History:  Enacted  March  12,  1872;  amended  February  20,  1907, 
Stats,  and  Amdts.  1907,  p.  12,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  103; 
repealed  May  18, 1917,  Stats,  and  Amdts.  1917,  p.  708.  In  effect  July  27, 
1917. 

AETICIiE  XIV. 

ESTABLISHMENT  AND  GOVERNMENT  OF  HIGH-SCHOOLS  AND  HIGHSCHOOL 

DISTRICTS. 

§  1720.  Secondary  schools  provided  for. 

1 1723.  Jurisdiction  over  high-school  districts  [repealed]. 

S  1728.  Formation  of  joint  union  high-school  districts. 

S  1743.  Principals  of  high  schools ;  report  of. 

1 1743a.  Report  of  high-school  principaL 

§  1750a.  Intermediate  school  course. 

§  1750b.  Junior  college  courses  [new]. 

S  1750c.  Special  day  and  evening  classes  [new]. 

§  1720.  SECONDARY  SCHOOLS  PROVIDED  FOR.  The  secondary  schools 
of  the  state  shall  be  designated  as  high  schools,  technical  schools,  and  Junior  colleges. 
Iligh  schools  may  be  established  and  high-school  districts  formed  and  organized  In 
accordance  with  the  provisions  of  this  article.  Whenever  any  high-school  district  is  so 
formed  and  organized  the  governing  body  thereof  shall  establish  and  maintain  one  or 
more  high  schools,  technical  schools,  or  Junior  colleges  therein. 

History:  Enactment  approved  March  19,  1909,  Stats,  and  Amdts. 
1909,  p.  474;  afnended  May  14,  1917.  Stats,  and  Amdts.  1917,  p.  463. 
In  effect  July  27.  1917. 

§  1723.    JURISDICTION  OVER  HIGH-SCHOOL  DISTRICTS  [repealed]. 

;  History:     Enactment  approved  March  19,  1909,  Stats,  and  Amdts. 

1909,  p.  475;  repealed  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  713. 
In  effect  July  27,  1917. 

§1728.    FORMATION  OF  JOINT  UNION  HIGHSCHOOL  DISTRICTS. 

Whenever  a  majority  of  the  registered  electors,  residing  in  each  of  two  or  more  con- 
tiguous  school  districts,  having  in  the  aggregate  at  least  one  hundred  pupils  in  average 
daily  attendance  in  the  elementary  schools  of  such  districts,  shall  unite  In  a  petition 
to  the  superintendent  of  schools  of  the  county  who  would  have  Jurisdiction  over  the 
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joint  high-Bchool  district  proposed  to  be  formed,  which  petition  shall  pray  for  the  for- 
mation of  a  joint  union  high-school  district,  under  a  name  specified  therein,  such  super- 
intendent shall,  within  twenty  days  after  receipt  of  such  petition,  verify  the  signatures 
thereto,  and,  if  he  finds  it  sufficient,  the  same  proceedings  shall  be  had  on  such  petition 
as  are  directed  in  section  one  thousand  seven  hundred  twenty-seven,  except  that  the 
oonnty  superintendent  of  schools  shall  file  his  certificate  of  the  result  of  the  election 
with  the  county  clerk  of  each  county  in  which  any  part  of  the  joint  union  high-school 
district  is  situated.  If  it  appears  from  such  certificate  that  a  majority  of  the  votes  cast 
at  such  election  were  cast  In  favor  of  the  formation  of  such  district,  such  Joint  union 
high-school  district  shall  be  deemed  to  be  formed  from  the  time  of  the  filing  thereof. 
The  county  clerk  shall  record  the  certificate  in  full  in  his  record  of  high-school  dis- 
tricts. 

History:  Enactment  approved  March  19,  1909,  Stats,  and  Amdts. 
1909.  p.  476;  amended  April  14,  1911,  Stats,  and  Amdts.  1911,  p.  917; 
May  18,  1917,  Stats,  and  Amdts.  1917,  p.  712.    In  effect  July  27,  1917. 

§1743.  PBINOIPALS  OF  HZGH  SCHOOLS;  REPORT  OF.  Nothing  in  this 
article  shall  be  construed  so  as  to  prevent  the  principal  of  any  high-school  from 
acting  as  principal  of  the  elementary  school  of  the  school  district  in  which  the  high- 
school  is  located,  or  as  supervising  principal  of  one  or  more  elementary  school  dis- 
tricts included  in  the  high-school  district,  if  so  desired  by  the  trustees  of  said  school 
district  or  districts  and  the  high-school  board;  provided,  that  no  high-school  principal 
shall  supervise  the  elementary  schools  of  any  district  except  the  district  in  which 
the  high-school  building  Is  located  without  the  approval  of  the  county  superintendent 
of  schools. 

[Annual  report  of  number  of  pupils,  etc.]  The  principal  of  every  high-school  shall 
annually,  at  the  close  of  the  term  and  prior  to  receiving  his  last  month's  salary  and 
as  a  prerequisite  for  such  salary,  make  out  under  oath  and  deliver  to  the  superin- 
tendent of  schools  of  each  county  in  which  any  part  of  his  high-school  district  is, 
situated,  a  full  and  complete  report  of  said  high-school  for  the  entire  term  or  school 
year.  Such  report  shall  show  the  total  number  of  pupils  enrolled  during  the  year,  the 
average  dally  attendance,  the  number  of  teachers  regularly  employed,  the  total  num- 
ber of  new  pupils  enrolled  during  the  year,  the  names  of  all  pupils  residing  in  ele- 
mentary school  districts  not  embraced  in  any  high-school  district,  and  attending  such 
high-school,  such  names  being  segregated  according  to  the  districts  in  which  such 
pupils  reside,  and  such  other  information  as  may  be  required  by  the  superintendent  of 
public  instruction  or  the  county  superintendent  of  schools. 

The  said  report  shall  be  made  upon  blanks  furnished  by  said  superintendent  of  public 
Instruction,  as  other  school  report  blanks  are  furnished,  and  in  the  case  of  a  joint  union 
high-school  district  the  statistics  of  attendance  and  other  data  for  each  county  separately 
shall  be  given  in  said  report. 

[Annual  report  on  text-books,  etc]  The  principal  of  every  high-school,  shall,  annually, 
during  the  month  of  October,  make  out  under  oath  and  deliver  to  the  state  board 
of  education,  and  to  the  county  superintendent  of  schools,  a  full  and  complete 
report  of  text-books  then  in  use  In  such  high-school,  the  courses  of  study  offered,  the 
requirements  for  graduation,  the  names  of  teachers  employed,  the  subject  taught  by 
each  teacher,  the  grade  of  certificate  held  by  each,  and  the  salary  paid  to  each,  and  such 
other  information  as  may  be  required  by  the  state  board  of  education. 

[Salary  withheld  until  report  filed.]  If  such  report  is  not  filed  with  the  state  board  of 
education,  on  or  before  October  thirty-first,  the  state  board  of  education  shall  notify 
the  county  superintendent  of  schools  having  jurisdiction  of  the  high-school  failing  to 
report,  and  it  shall  thereupon  be  the  duty  of  such  county  superintendent  of  schools  to 
withhold  the  salary  of  the  principal  of  such  high-school  until  he  has  been  notified  by 
the  state  board  of  education  that  such  report  has  been  filed  as  required  by  this  section. 

History:  Enactment  approved  March  19,  1909,  Stats,  and  Amdts. 
1909,  p.  487;  amended  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1327. 
In  effect  July  28,  1917. 
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§  1743a.    REPORT  OF  mGH-BOHOOL  PRINCIPAL  [repealed] . 

History:  Enactment  approved  May  22,  1915,  Stats,  and  Amdts.  1915, 
p.  770;  repealed  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1328.  in 
effect  July  28,  1917. 

§  1750a.  INTERMEDIATE  SCHOOL  COURSES;  ELECTION.  The  high- 
school  board  of  any  high-school  district  or  the  trustees  of  any  county  high-school,  may 
prescribe  intermediate  school  courses,  and  admit  thereto  pupils  who  have  completed 
the  sixth  year  of  the  elementary  school;  provided,  that  no  intermediate  school  course 
shall  be  prescribed  in  any  county,  union  or  joint  union  high-school  district,  unless  a 
majority  of  the  trustees  of  the  elementary  school  districts  comprising  such  high-school 
district  shall  approve  the  organization  of  such  course  in  writing,  and  shall  file  a  state- 
ment of  such  approval  with  the  high-school  board,  or  unless,  at  an  election  called  for  that 
purpose  in  the  same  manner  as  the  election  for  the  formation  of  the  high-school  dis- 
trict, a  majority  of  the  qualified  electors  voting  thereat  shall  vote  in  favor  of  such  inter- 
mediate school  course. 

The  bailots  used  at  such  election  shall  contain  the  words  "Intermediate  school 
course — Tes"  and  "Intermediate  school  course — No."  The  result  of  said  election  shall 
be  determined  and  certified  to  the  superintendent  of  schools  as  provided  in  case  of 
the  election  for  the  formation  of  the  district.  The  first  two  years  of  such  Intermediate 
school  course  shall  include  instruction  in  the  school  studies  generally  taught  in  the 
seventh  and  eighth  grades  of  the  elementary  school,  and  may  include  such  other 
studies,  including  secondary,  vocational  and  industrial  subjects,  as  said  high-school  board 
may  prescribe. 

[Daily  attendance.]  The  average  daily  attendance  of  all  pupils  from  each  district, 
enrolled  in  the  first  two  years  of  such  intermediate  school  course,  shall  be  kept  separate 
and  shall  be  credited  to  the  common  school  district  in  which  the  various  pupils  reside; 
provided,  that  when  any  intermediate  school  course  is  first  established  under  the  pro- 
visions of  this  section,  the  course  of  study  therefor  shall  be  adopted  between  the  first 
day  of  July  and  the  date  of  the  opening  of  school  for  the  current  school  year. 

[Lapsing  of  course.]  Whenever  the  average  daily  attendance  of  pupils  enrolled  in  the 
first  two  years  of  the  intermediate  school  course  of  a  district  is  less  than  twenty-five 
for  any  school  year,  such  intermediate  school  course  shall  be  deemed  to  have  lapsed. 

[Estimated  expenses.]  The  high-school  board  of  any  high-school  district  maintain- 
ing an  intermediate  school  course,  may  include  In  the  annual  estimate  of  expenses  of 
such  high-school  district  filed  with  the  county  superintendent  of  schools  in  accordance 
with  the  provisions  of  this  code,  the  estimated  expenses  for  maintaining  such  interme- 
diate school  course. 

History:  Enactment  approved  April  23,  1915,  Stats,  and  Amdts. 
1915,  p.  113;  amended  May  29,  1917,  Stats:  and  Amdts.  1917,  p.  1328. 
In  effect  July  28,  1917. 

§  1760b.  JUNIOR  COLLEGE  COURSES.  The  high-school  board  of  any 
high-school  district  having  an  assessed  valuation  of  three  million  dollars  or  more, 
may  prescribe  junior  college  courses  of  study,  including  not  more  than  two  years  of 
work,  and  admit  thereto  the  graduates  of  such  high-school,  the  graduates  of  other  high- 
schools  and  such  other  candidates  for  admission  who  are  at  least  twenty-one  years  of 
age,  and  are  recommended  for  admission  by  the  principal  of  the  high-school  maintain- 
ing such  Junior  college  courses.  Junior  college  courses  of  study  may  include  such 
studies  as  are  required  for  the  Junior  certificate  at  the  University  of  California,  and 
such  other  courses  of  training  in  the  mechanical  and  industrial  arts,  household  econ- 
omy, agriculture,  civic  education  and  commerce  as  the  high-school  board  may  deem  it 
advisable  to  establish. 

[Regulations.]  The  high-school  board  shall  adopt  regulations  governing  the  organi- 
zation of  such  courses  of  study  and  shall  prescribe  requirements  for  graduation  from 
such  courses; 
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[Requirements  for  graduation.]  provided,  that  the  minimum  requirement  for  gradu- 
ation from  Junior  college  courses  of  study  shall  be  at  least  sixty  credit-hours  of  work. 
A  credit-hour  is  hereby  defined  as  approximately  three  hours  of  recitation,  study  and 
laboratory  work  per  week  carried  through  one  half-year.  * 

[Courses  of  study.]  Courses  of  study  organized  under  the  provisions  of  this  section 
may  be  offered  in  any  or  all  day  and  evening  high-schools  of  the  district,  or  in  a  separate 
junior  college,  as  the  high-school  board  may  determine. 

[Attendance  included  in  average  daily  attendance  of  district.]  The  attendance  of  stu- 
dents enrolled  in  junior  college  courses  of  study  shall  be  kept  according  to  regulations 
prescribed  by  the  state  board  of  education,  and  the  average  daily  attendance  of  such 
students  shall  be  included  in  the  annual  report  of  the  average  daily  attendance  of  the 
high-school  district  required  in  section  one  thousand  seven  hundred  forty-three  of  the 
Political  Code.  The  superintendent  of  schools  of  each  county,  in  making  the  annual 
estimate  of  county  high-school  fund  required,  shall  include  in  the  basis  of  such  esti- 
mate the  average  daily  attendance  of  all  students  enrolled  in  junior  college  courses 
during  the  preceding  school  year.  In  apportioning  the  county  high-school  fund,  the  super- 
intendent of  schools  of  the  county  shall  count  the  average  daily  attendance  of  all  stu- 
dents enrolled  in  junior  college  courses  as  a  part  of  the  average  daily  attendance  of 
each  high-school  district  in  which  such  students  are  enrolled. 

[Included  in  estimate  for  apportioning  fund.]  The  state  controller,  in  making  the 
annual  estimate  of  the  amount  necessary  for  the  support  of  high-schools,  as  required 
in  section  one  thousand  seven  hundred  sixty  of  the  Political  Code,  shall  include  in  the 
basis  of  his  estimate,  the  average  daily  attendance  of  all  students  enrolled  in  junior 
college  courses,  and  the  superintendent  of  public  Instruction,  in  apportioning  the  state 
high-school  fund,  shall  count  the  average  daily  attendance  of  students  enrolled  in 
junior  college  courses  as  a  part  of  the  average  daily  attendance  of  each  high-school 
district  in  which  such  students  are  enrolled. 

[Approval  of  courses  by  state  board  of  education.]  All  courses  of  study  prescribed 
in  accordance  with  this  section  shall  be  subject  to  approval  by  the  state  board  of  edu- 
cation, and  no  state  high-school  funds  shall  be  apportioned  to  any  high-school  district 
on  account  of  the  attendance  of  students  enrolled  in  junior  college  courses,  unless  such 
courses  have  been  approved  by  the  state  board  of  education. 

History:     Enactment  approved   May   14,    1917,    Stats,   and   Amdts. 
1917,  p.  464.     In  effect  July  27,  1917. 

§  1760c.  SPECIAL  DAY  AND  EVENING  CLASSES.  The  high-school 
board  of  any  high-school  district  subject  to  the  provisions  of  section  one  thousand  seven 
hundred  fifty  of  this  code,  shall  have  power  to  establish  and  maintain,  in  connection 
with  any  day  high-school  under  its  jurisdiction,  special  day  and  evening  classes  for  the 
purpose  of  giving  instruction  in  any  of  the  branches  of  study  that  may  be  taught  in  a 
high-school.  These  classes  may  be  convened  at  such  hours  and  for  such  length  of  time 
during  the  school  day  or  evening,  and  at  such  period  and  for  such  length  of  time  during 
the  school  year  as  may  be  determined  by  said  governing  authority;  and  the  enrollment 
of  and  attendance  upon  such  classes  shall  be  kept  separately  and  the  units  of  average 
daily  attendance  shall  be  determined  as  provided  in  section  one  thousand  eight  hundred 
fifty-eight  of  this  code,  and  shall  be  added  to  the  high-school  attendance  of  the  district. 

[Vocationai  courses.]  The  high-school  board  of  any  high-school  district  subject  to  the 
provisions  of  section  one  thousand  seven  hundred  fifty  of  this  code  shall  have  power  to 
establish  and  maintain,  in  connection  with  any  high-school  under  its  jurisdiction,  part- 
time  vocational  courses  in  agricultural,  commercial,  industrial,  trade  or  other  voca- 
tional subjects.  The  enrollment  of  and  attendance  upon  such  courses  shall  be  kept 
separately  and  the  units  of  average  daily  attendance,  determined  as  provided  in  section 
one  thousand  eight  hundred  fifty-eight  of  this  code,  shall  be  added  to  the  high-school 
attendance  of  the  district;  provided,  that  each  pupil  of  a  class  pursuing  such  a  part- 
time  course  in  agriculture  shall  devote,  under  the  direct  supervision  of  a  teacher  hold- 
ing a  special  certificate  in  agriculture  or  a  vocational  certificate  in  agriculture,  at  least 
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three  hours  dally  or  an  equivalent  amount  of  time  to  farm  mechanics  and  to  farm 
project  work  conducted  by  him  on  a  commercially  productive  basis,  and  at  least  three 
hours  dally  or  an  equivalent  amount  of  time  to  academic  work  In  school  or  In  class,  a 
part  of  which  shall  supplement  the  practical  work;  and  provided,  further,  that  each 
pupil  of  a  class  pursuing  a  part-time  course  In  commerce,  industry,  trade,  or  other 
vocational  subject  shall  devote,  under  the  direct  supervision  of  a  competent  teacher 
holding  a  vocational  certificate  In  the  special  subject,  at  least  three  hours  dally  or  an 
equivalent  amount  of  time  to  educative  practical  work  under  employment  and  at  least 
three  hours  dally  or  an  equivalent  amount  of  time  In  school  or  class  to  academic  work, 
a  part  of  which  shall  supplement  the  practical  work. 

[Transportation  for  teachers  of  agriculture.]  The  high-school  board  of  any  high- 
school  district  maintaining  a  part-time  agricultural  course  as  provided  above  may,  at 
Its  option  and  In  such  manner  as  It  may  deem  advisable,  furnish  the  necessary  trans- 
portation for  teachers  of  agriculture  engaged  In  supervising  the  project  work  of  the 
pupils  and  may  pay  any  expense  so  Incurred  from  the  county  or  district  hlgh-sdiool 
funds  of  the  district. 

History:     Enactment  approved  May  31,  1917,  Stats,  and  Amdts.  191T. 
p.  1382.  In  effect  July  30,  1917. 

ARTICLE  XVI. 

COUNTY  BOAEDS  OF  EDUCATION. 

;.<(•  §  1771.  Powers  of  county  boar^  of  education. 

§  1775.  County  boards  of  education.  I>utie8  of. 

§  1771.  POWERS  OF  COUNTY  BOARDS  OF  EDUCATION.  Countj  boards 
of  education  have  power: 

1.  To  adopt  rules  and  regulations,  not  inconsistent  with  the  laws  of  this  state,  for 
their  own  government 

2.  To  prescribe  and  enforce  rules  for  the  examination  of  teachers,  to  examine  appli- 
cants for  elementary  school  certificates  and  to  establish  a  standard  of  proficiency  which 
will  entitle  the  person  examined  to  a  certificate. 

3.  [Grant  certificates.]  To  grant,  in  accordance  with  sections  one  thousand  seven 
hundred  seventy-two  and  one  thousand  seven  hundred  seventy-five  of  this  code,  the 
following  certificates,  renewable  at  the  option  of  the  board: 

(a)  [Secondary  school.]  Secondary  school  certificates,  authorizing  the  holders  to 
teach  in  any  secondary  or  elementary  school  in  the  county. 

(b)  [Elementary  school.]  Elementary  school  certificates  authorizing  the  holders  to 
teach  in  any  elementary  school  of  the  county,  and  in  the  first  two  years  of  any  Inter- 
mediate school  course  established  as  provided  in  section  one  thousand  seven  hundred 
fifty  a  of  the  Political  Code;  provided,  that  holders  of  elementary  school  certificates  who 
have  completed  two  years  of  work  in  a  college,  or  one  year  of  workl  in  a  college  in  addi- 
tion to  a  normal  school  course,  under  regulations  prescribed  by  the  state  board  of  educa^ 
tion,  may  teach  in  the  third  year  of  any  intermediate  school  course. 

(c)  [Kindergarten-prlmary.]  Kindergarten-primary  certificates,  authorizing  the  hold- 
ers to  teach  in  any  kindergarten  class  in  the  county. 

(d)  [Special  certificates.]  Special  certificates,  authorizing  the  holders  to  teach  in 
the  schools  of  the  county  such  branch  or  branches  of  learning  and  in  such  grades  as 
are  named  In  such  certificates.  No  special  certificate  shall  be  granted  except  for  the 
oral  teaching  of  the  deaf  or  for  the  teaching  of  atypical  children  or  for  the  teaching 
of  special  classes  In  citizenship,  or  for  teaching  a  subject  included  under  the  manual 
and  fine  arts,  oral  and  dramatic  expression,  library  craft,  technique  and  use,  music, 
physical  education,  agriculture,  commercial  branches,  commercial  Spanish,  vocational 
guidance  and  technical,  household  and  industrial  arts,  and  other  vocational  arts,  not 
herein  specified. 
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4.  [Grant  permanent  certificates.]  To  grant,  in  accordance  with  the  proYisions  of 
this  code,  permanent  certificates  of  the  grade  and  kind  designated  therein.  Every  cei^ 
tlficate  except  a  permanent  certificate  shall  be  valid  for  six  years;  provided,  that  when 
any  certificate  shall  be  granted  on  a  recommendation  or  credential  given  for  a 
limited  period  only,  such  certificate  shall  not  be  valid  for  a  longer  period  than  that 
specified  in  such  recommendation  or  credential ;  and  provided,  further,  that  any  cer- 
tificate granted  to  a  candidate  who  has  not  had  at  least  one  year  of  experience 
in  teaching  shall  not  be  valid  for  a  longer  period  than  two  years.  All  certificates 
must  be  issued  upon  blank  forms  prepared  by  the  superintendent  of  public  instruction, 
and  must  have  the  impress  of  the  seal  of  the  county  board  of  education  and  be  signed 
by  a  majority  of  the  members  of  the  county  board  of  education  issuing  such  certifi- 
cate; and  it  is  further  provided,  that  the  holder  of  any  certificate  issued  for  a  limited 
period  as  hereinabove  provided,  may,  upon  application  to  the  county  board  of  educa- 
tion issuing  the  same,  have  said  certificate  renewed  for  a  period  of  six  years  from  the 
date  of  its  expiration,  provided  that  the  holder  of  such  limited  certificate  has  com- 
pleted one  year  of  successful  public  school  teaching  and  shall  file  application  for  such 
renewal  with  the  county  board  of  education  prior  to  the  date  of  expiration  of  such  lim- 
ited certificate. 

&.  [Adopt-  list  of  books.]  To  adopt  a  list  of  books  and  apparatus  for  district  school 
libraries  and  books  for  supplementary  use  in  elementary  schools  in  their  respective 
counties  and  cities  and  counties,  as  required  by  section  one  thousand  seven  hundred 
twelve  of  the  Political  Code;  provided,  that  no  pupil  shall  be  required  to  purchase  said 
supplementary  books,  and  pupils  must  be  expressly  notified  by  teachers  that  it  is 
not  required  or  desirable  that  such  books  for  supplementary  use  be  purchased  by 
pupils  or  parents.  When  supplementary  books  are  purchased,  they  must  be  paid  for  by 
the  school  district  Except  in  cities  having  a  city  board  of  education,  to  prescribe  and 
enforce  in  the  public  schools  a  course  of  study  and  the  use  of  a  uniform  series  of  text- 
books. 

6.  [Revoke  or  suspend  certificates.]  To  revoke  or  suspend,  for  immoral  or  unprofes- 
sional conduct,  evident  unfitness  for  teaching,  or  persistent  defiance  of,  and  refusal 
to  obey  the  laws  regulating  the  duties  of  teachers,  the  certificates  granted  by  them. 
Bat  no  certificate  shall  be  revoked  or  suspended  until  after  a  hearing  before  the  county 
board  of  education,  and  then  only  upon  the  affirmative  vote  of  at  least  four  members 
of  the  board.  All  charges  of  immoral  or  unprofessional  conduct,  of  evident  unfitness 
for  teaching,  or  persistent  defiance  of,  and  refusal  to  obey  the  laws^  regulating  the 
duties  of  teachers,  shall  be  presented  to  the  board  In  writing  and  shall  be  verified 
under  oath.  Notice  of  the  time  of  hearing  and  a  full  and  complete  copy  of  the  charges 
shall  be  furnished  to  the  accused  at  least  ten  days  before  the  hearing.  The  accused 
sliall  be  given  a  fair  and  impartial  hearing  and  shall  have  the  right  to  be  represented 
by  ciounsel.  The  hearing  shall  be  governed  by,  and  conducted  under,  the  rules  of  the 
board. 

7.  To  keep  a  record  of  their  proceedings. 

8.  [Issue  diplomas.]  To  provide  for  the  conferring  of  diplomas  of  graduation,  by 
examination  by  the  county  board  of  education,  and  to  issue  such  diplomas  of  gradua- 
tion from  the  elementary  schools  of  the  county  except  city  schools  governed  by  city 
boards  of  education;  provided,  that  nothing  herein  shall  be  construed  as  prohibiting 
the  county  board  of  education  from  issuing  diplomas  of  graduation  without  exami- 
nation to  the  pupils  in  any  school  which  has  been  accredited  by  the  said  county  board 
of  education.  Such  diplomas  shall  be  conferred  only  upon  such  pupils  as  have  com- 
pleted the  course  of  study  prescribed  by  the  board.  All  diplomas  grranted  by  the  county 
board  of  education  shall  be  on  blanks  furnished  by  the  superintendent  of  public  instruc- 
tion and  shall  be  signed  by  the  president  and  secretary  of  the  board. 

9.  [Seal.]  To  adopt  and  use  in  authentication  of  their  acts,  an  official  seal,  and  to 
have  such  printing  done  as  may  be  necessary. 

10.  [Prescribe  course  of  study.]  To  prescribe  and  it  shall  be  their  duty  to  prescribe, 
on  or  before  the  first  day  of  July  of  each  year,  the  course  of  study  in  and  for  each 
grad^  of  the  elementary  schools  of  the  county  for  the  ensuing  school  year;  provided, 
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that  such  course  of  study  shall  not  apply  to  elementary  schools  in  cities  governed 
by  city  boards  of  education.  Whenever  necessary  the  board  may  amend  and  change 
the  course  of  study,  subject  to  section  one  thousand  six  hundred  sixty-five  of  this  code. 

History:  Ehiacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  102;  March  16,  1878,  Code  Amdts.  1877-8,  p.  30;  April 
7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  41;  March  4,  1881,  Stats, 
and  Amdts.  1881,  p.  44;  March  15,  1889,  State,  and  Amdts.  1889,  p.  191; 
March  23,  1893,  State,  and  Amdte.  1893,  p.  258;  March  23,  1901,  Stets. 
and  Amdts.  1900-1,  p.  670;  April  17,  1909,  Stets.  and  Amdte.  1909,  p. 
976;  May  22,  1915.  Stats,  and  Amdte.  1915,  p.  773;  May  29,  1917,  Stats, 
and  Amdts.  1917,  p.  1315.    In  efTect  July  28,  1917. 

§  1775.    COUNTY  BOARDS  OF  EDUCATION.    DUTIES  OF.     CEBTIFI- 

CATBS  WITHOUT  EXAMINATION. 

1.  County  boards  of  education  may,  without  examination,  grant  certificates  as  fol- 
lows: 

(a)  High^chool  certificates:  (1)  To  the  holders  of  high-school  credentials  approved 
by  the  state  board  of  education  in  accordance  with  the  provisions  of  this  code;  (2)  to 
the  holders  of  special  credentials  issued  by  said  stete  board  in  accordance  with  the 
provisions  of  this  code;  (3)  to  holders  of  high-school  certificates  issued  by  any  county 
or  city  and  county  board  of  education  in  this  state. 

(b)  Elementary  school  certificates:  To  holders  of  the  following  credentials:  (1)  Iiife 
diplomas  or  certificates  of  any  stete;  provided,  the  stete  board  of  education  in  this 
stete  shall  have  decided  that  said  diplomas  or  certificates  represent  experience  and 
scholarship  equivalent  to  the  requirements  for  the  elementery  life  diploma  in  Cali- 
fornia; (2)  California  state  normal  school  diplomas,  San  Francisco  city  normal  school 
diplomas  heretofore  granted,  and  other  normal  school  diplomas;  provided,  that  the  stete 
board  of  education  of  this  stete  shall  have  recommended  the  normal  school  issuing 
said  diploma  as  being  of  equal  rank  with  the  state  normal  schools  of  California; 
(3)  elementary  school  teachers'  certificates  of  any  county,  or  city  and  county  of  Cali- 
fornia; provided,  that  the  holder  thereof  has  had  eight  months  of  successful  teaching 
experience;  (4)  diplomas  of  graduation  with  the  bachelor's  degree  based  upon  a 
four-year  course,  granted  by  the  University  of  'California  or  any  other  university 
accredited  by  the  state  board  of  education  for  high-school  certification;  provided, 
that  the  holder  thereof  has  successfully  completed  ten  months  of  experience  in  teach- 
ing, or  twelve  units  of  pedagogy  according  to  regulations  prescribed  by  the  state  board 
of  education;  (5)  temporary  two-year  certificates  heretofore  granted  by  county,  or  city 
and  county  superintendente  of  schools  in  accordance  with  law. 

(c)  Kindergarten-primary  certificates:  (1)  To  the  holders  of  kindergarten-primary 
certificates  of  any  county,  or  city  and  county  of  California;  (2)  to  the  holders  of 
diplomas  of  graduation  from  the  kindergarten  department  of  any  stete  normal-school  in 
the  state;  (3)  to  the  holders  of  credentials  showing  that  the  applicant  has  had  profes- 
sional kindergarten  training  in  an  institution  approved  by  the  state  board  of  education, 
and  also  a  general  education  equivalent  to  the  requlremente  for  graduation  from  the  kin- 
dergarten department  of  a  California  stete  normal  school. 

(d)  Special  certificates:  (1)  To  the  holders  of  credentials  approved  by  the  state 
board  of  education,  in  accordance  with  the  provisions  of  this  code;  (2)  to  the  holders  of 
special  credentials  issued  by  the  stete  board  of  education,  in  accordance  with  the  pro- 
visions of  this  code. 

2.  [Elementary  certificates  to  primary  grade  certificate  holders.]  Elementery  school 
certificates  may  be  granted  to  the  holders  of  primary  grade  certificates  who  shall  pass 
satisfactory  examinations  in  such  branches  as  do  not  appear  on  their  certificates,  or  in 
the  record  of  the  examination  upon  which  the  original  certificate  was  granted. 

3.  [Certificates  now  valid  continue  In  force.]  All  certificates  and  diplomas  now  valid 
In  CaJifomia  shall  continue  in  force  and  effect  for  the  full  term  for  which  they  were 
granted.  County  boards  of  education  may  renew  any  certificate  Issued  by  them 
prior  to  the  adoption  of  this  law,  and  now  in  force,  and  may  renew  certificates  granted 
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by  authority  of  law.  E2zcept  as  otherwise  provided,  renewed  certificates  shall  be  valid 
for  a  period  of  six  years. 

4.  [Permanent  certificate  after  Ave  years  teaching.]  When  the  holder  of  any  certifi- 
cate or  state  diploma  shall  have  taught  successfully  in  the  same  county,  or  city  and 
county,  for  five  years,  the  board  of  education  of  such  county,  or  city  and  county,  may 
grant  a  permanent  certificate  of  the  kind  and  grade  which  said  applicant  holds,  valid 
in  the  county,  or  city  and  county,  in  which  issued,  during  the  life  of  the  holder,  or  until 
revoked  for  any  of  the  causes  designated  in  subdivision  six  of  section  one  thousand 
seven  hundred  seventy-one  of  this  code;  provided,  that  such  permanent  certificate 
shall  in  no  case  be  of  a  higher  grade  than  the  grade  of  the  certificate  or  state  diploma 
on  which  the  teaching  has  been  done;  and  for  a  permanent  high-school  certificate 
twenty  months  of  said  teaching  shall  have  consisted  of  regular  high-school  work;  and 
provided,  further,  that  a  certificate  when  renewed  the  second  time,  or  any  time  there- 
after, shall  become,  by  such  renewal,  a  permanent  certificate,  if  the  holder  of  said  certifi- 
cate shall  have  complied  with  all  the  conditions  of  this  subdivision. 

5.  No  teacher  shall  be  employed  to  teach  in  any  way  in  any  school  if  the  certificate 
held  by  the  teacher  is  of  a  grade  below  that  of  the  school  or  class  to  be  taught,  nor 
shall  a  teacher  holding  a  special  certificate  be  employed  to  teach  any  subject  not 
authorized  in  such  certificate; 

[Holders  of  existing  certificates.]  provided,  that  the  holders  of  existing  primary  cer- 
tificates, or  of  the  same  when  hereafter  renewed,  or  made  permanent  shall  be  eligible 
to  teach  in  any  of  the  grades  of  the  day  or  evening  elementary  schools  below  the  sixth 
year,  and  not  including  the  kindergarten  grades;  and  in  any  day  or  evening  elementary 
school  of  tlie  county,  or  city  and  county,  which  the  county  or  city  and  county  superin- 
tendent shall  designate  as  a  primary  school;  and  provided,  further,  that  the  holder  of 
any  valid  special  certificate  for  kindergarten  work,  or  of  any  kindergarten-primary  cer- 
tificate, who  has  had  at  least  one  year  of  training  in  a  state  normal-school  in  California, 
or  other  normal-school  accredited  by  the  state  board  of  education,  or  one  year  of  teach- 
ing in  an  elementary  school  shall  be  entitled  to  teach  in  the  first  grade  of  the  ele- 
mentary school. 

6.  [High-«chool  librarian.]  No  librarian  shall  be  employed  for  more  than  two  hours 
a  day  In  any  high-school,  unless  such  librarian  holds  a  high-school  certificate  or  a 
special  teachers'  certificate  in  library  craft  technique  and  use,  of  secondary  grade, 
granted  in  accordance  with  the  provisions  of  this  code.  Such  librarians  shall  rank  as 
teachers,  and  shall  be  subject  to  the  burdens  and  entitled  to  the  benefits  of  the  public 
school  teachers  retirement  salary  fund  law  on  the  same  basis  as  other  teachers. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  p.  103;  February  14,  1876,  Code  Amdts.  1875-6,  p.  29; 
March  30,  1878,  Code  Amdts.  1877-8,  p.  30;  April  7,  1880,  Code  Amdts. 
1880  (Pol.  C.  pt),  p.  42;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  45; 
March  15,  1889,  Stats,  and  Amdts.  1889,  p.  193;  March  20,  1891,  Stats, 
and  Amdts.  1891,  p.  163;  March  23, 1893,  Stats,  and  Amdts.  1893,  p.  260; 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  673 ;  March  20,  1905,  Stats, 
and  Amdts.  1905,  p.  488;  March  8,  1909,  Stats,  and  Amdts.  1909,  p.  207; 
May  22,  1915,  Stats,  and  Amdts.  1915,  p.  775;  May  29,  1917,  Stats,  and 
Amdts.  1917,  p.  1315.   in  effect  July  28,  1917. 

AETICLE  XIX. 
DISTRICT  SCHOOL-TAX. 
-  1 1838.  Estimate  of  amount  needed  for  building  purposes  [new]. 

§  1838.    ESTIMATE  OF  AMOUNT  NEEDED  FOB  BUILDINa  PURPOSES. 

The  board  of  school  trustees  or  the  board  of  education  of  any  school  district  or  of  any 
city,  or  city  and  county,  may,  at  least  fifteen  days  before  the  first  day  of  the  month  in 
which  the  board  of  supervisors  is  required  by  law  to  levy  the  taxes  required  for  county 
purposes,  submit  to  the  county  superintendent  of  schools  an  estimate  of  any  amount 
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of  money  in  excess  of  the  amounts  on  hand  and  available  for  building  purposes,  which 
will  be  required  for  purchasing  school  lots,  for  building  or  purchasing  one  or  more 
school  buildings  or  making  alterations  or  additions  to  any  school  building  or  buildings, 
for  repairing,  restoring  or  rebuilding  any  school  building  damaged,  Injured,  or  destroyed 
by  fire,  or  other  public  calamity,  for  insuring  school  buildings,  for  supplying  school 
buildings  with  fumiiture  or  necessary  apparatus  or  for  improving  school  grounds,  in 
their  several  districts  for  the  ensuing  school  year,  or  for  liquidating  any  indebtedness 
incurred  for  said  purposes  or  any  of  them  during  the  preceding  school  year. 

The  county  superintendent  of  schools  shall  thereupon  examine  said  estimates,  and 
submit  copies  of  the  same  with  his  approval  or  disapproval  endorsed  thereon,  to  the 
board  of  supervisors  and  to  the  county  auditor  at  the  time  he  submits  to  them  his 
estimate  for  the  county  school  tax  for  the  ensuing  school  year. 

[Levy  of  tax.]  If  the  county  superintendent  of  schools  approve  such  estimate,  the  said 
board  of  supervisors  may,  at  the  time  and  in  the  manner  of  levying  other  taxes,  levy 
and  cause  to  be  collected  In  the  several  school  districts  for  which  estimates  have  been 
submitted  and  approved  as  herein  provided,  the  excess  amounts  so  submitted  and 
approved. 

[Building  fund.]    The  funds  so  levied  and  collected  shall  be  known  as  the  building 

fund  of school  district  (as  the  case  may  be),  and  shall  be  available  for  any  or  all 

of  the  purposes  hereinbefore  enumerated,  and  the  moneys  drawn  from  such  fund  shall 
be  paid  out  in  the  same  manner  as  are  moneys  from  the  building  funds  of  school 
districts;  provided,  that  the  maximum  rate  of  taxation  which  may  be  levied  under 
this  section  shall  not  exceed  fifteen  cents  on  the  one  hundred  dollars ; 

[ (Max! mum  rate.]  provided,  this  section  shall  not  be  so  construed  aa  to  repeal  sections 
one  thousand  eight  hundred  thirty  and  one  thousand  eight  hundred  thirtynseven,  inclu- 
sive, and  one  thousand  eight  hundred  forty  of  the  Political  Code,  or  any  part  or  parts 
thereof  and  any  tax  levied  under  the  provisions  of  this  section  shall  be  in  addition 
to  any  tax  for  maintenance  levied  under  the  provisions  of  section  one  thousand  eight 
hundred  forty  of  the  Political  Code. 

IHIstory:     Original  section  enacted  March  12,  1872,  relating  to  levy- 
ing of  taxes;   amended  March  28,  1874,  Code  Amdts.  1873-4,  p.  106; 
repealed  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  p.  48;  present 
section  approved  June  1,1917,  Stats,  and  Amdts.  1917,  p.  1560.  In  effect 
July  31, 1917. 

ARTICLE  XX. 

GENERAL  PROVISIONS  RELATING  TO  SCHOOL-FUNDS  AND  TAXES. 
§  1858.  Apportionment  of  school  money  by  superintendent. 

§1868.  APPORTIONMENT  OF  SCHOOL  MONEY  BY  SUPERINTEN- 
DENT. The  school  superintendent  of  every  county  and  city  and  county  must  appor- 
tion all  state  and  county  school  moneys  for  the  elementary  grades  of  his  county  or  city 
and  county  as  follows: 

1.  He  must  ascertain  the  number  of  teachers  each  school  district  is  entitled  to  by  cal- 
culating one  teacher  for  every  district  having  thirty-five  or  a  less  number  of  units  of 
average  daily  attendance  and  one  additional  teacher  for  each  additional  thirty-five  units 
of  average  daily  attendance,  or  fraction  of  thirty-five  not  less  than  ten  units  of  average 
daily  attendance  as  shown  by  the  annual  school  report  of  the  school  district  for  the  next 
preceding  school  year;  and  two  additional  teachers  shall  be  allowed  to  each  district 
for  every  seven  hundred  units  of  average  daily  attendance;  and  in  districts  wherein 
separate  classes  are  established  for  the  instruction  of  the  deaf,  as  provided  in  section 
one  thousand  six  hundred  eighteen  of  this  code»  an  additional  teacher  for  each  nine 
deaf  children,  or  fraction  of  such  number,  not  less  than  five,  actually  attending  such 
classes. 

2.  He  must  ascertain  the  totai  number  of  teachers  for  the  county  or  city  and  county 
by  adding  together  the  number  of  teachers  allowed  to  the  several  districts.   He  must 
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make  an  annual  report  of  the  schools  of  his  county  or  city  and  county  under  oath  to  the 
superintendent  of  public  Instruction  not  later  than  August  first  of  each  year,  and  must 
report  the  number  of  teachers  ascertained  and  allowed  to  his  county  or  city  and  county 
by  the  rule  or  provisions  of  subdivision  one  hereof. 

3.  Five  hundred  fifty  dollars  shall  be  apportioned  to  every  school  district  for  every 
teacher  so  allowed  to  it;  provided,  that  to  districts  having  over  thirty-five  or  a  multiple 
of  thirty-five  units  of  average  daily  attendance  and  a  fraction  of  less  than  ten  units 
of  average  dally  attendance,  forty  dollars  shall  be  apportioned  for  each  unit  of  average 
daily  attendance  in  said  fraction. 

4.  [Remainder  apportioned  by  dally  attendance.]  All  school  moneys  remaining  on 
hand,  after  apportioning  to  the  school  districts  the  moneys  provided  for  in  subdivision 
three  of  this  section,  must  be  apportioned  to  the  several  districts  in  proportion  to 
the  average  daily  attendance  in  each  district  during  the  next  preceding  school  year.  In 
any  newly-organized  school  district  where  school  was  not  maintained  during  the 
sdtiool  year  in  which  it  was  organized  the  county  superintendent  shall  apportion  seven 
hundred  dollars  to  the  newly-organized  school  district  for  the  purpose  of  maintaining 
school  therein  during  the  school  year  next  succeeding  the  school  year  in  which  it  was 
organised. 

6.  [Minimum  full  day's  attendance.]  A  minimum  full  day's  attendance  on  the  regu- 
lar full-time  elementary  day  school  as  hereby  established,  is,  for  a  pupil  of  the  first, 
second,  or  third  grade,  two  hundred  minutes,  and  for  a  pupil  of  the  fourth,  fifth, 
sixth,  seventh,  or  eighth  grade,  two  hundred  forty  minutes,  of  actual  attendance  for 
any  given  day  upon  school  sessions,  exclusive  of  intermissions.  When  a  pupil  is  absent 
from  the  first,  second,  or  third  grade  of  a  regular  full-time  day  school,  for  any  day, 
session,  or  part  of  a  session,  five  per  cent  of  a  dasr's  absence  must  be  recorded  for 
each  full  ten-minute  period  of  absence;  and  when  a  pupil  is  absent  from  any  other 
grade  of  said  elementary  school  for  any  day,  session  or  part  of  a  session,  five  per  cent 
of  a  day's  absence  must  be  recorded  for  each  full  twelve-minute  period  of  absence; 
provided,  however,  that  such  record  may  not  for  any  one  day  exceed  one  hundred  per 
cent.  The  actual  attendance  of  a  pupil  upon  a  regular  full-time  day  school  for  any 
given  length  of  time  shall  be  the  number  of  days  school  was  actually  taught  during 
such  time  less  the  sum  of  his  absences.  The  actual  time  in  minutes  that  pupils 
are  In  attendance  upon  evening  schools  and  the  special  day  and  special  evening  classes 
of  day  schools  of  elementary  and  secondary  grade  shall  be  kept.  A  full  day's  attendance 
upon  such  schools  or  classes  shall  be  four  sixty-minute  hours.  Units  of  average  daily 
attendance  in  elementary  schools  shall  be  construed  to  be  the  quotient  arising  from 
dividing  the  total  number  of  days  of  pupils'  attendance  in  the  regular  full-time  day 
and  evening  elementary  schools  including  the  special  day  and  evening  classes  of  the 
elem^itary  schools  of  the  district  for  the  school  year  by  the  number  of  days  school 
was  actually  taught  in  the  regular  elementary  day  schools  of  the  district  during  said 
year;  and  units  of  average  daily  attendance  in  secondary  schools  shall  be  construed 
to  be  the  quotient  arising  from  dividing  the  total  number  of  days  of  pupils'  attendance 
in  the  regular  full-time  secondary  schools,  the  evening  secondary  schools,  the  special 
day  and  evening  classes  of  secondary  schools,  and  the  part-time  vocational  courses 
of  the  district  for  the  school  year  by  the  number  of  days  school  was  actually  taught 
in  the  regular  secondary  day  schools  of  the  distrtct  during  said  year. 

6.  [Uniform  regulations  governing  keeping  attendance.]  Subject  to  the  provisions 
of  this  code,  the  state  board  of  education  shall  adopt  uniform  regulations  governing 
the  keeping  of  attendance  in  all  secondary  schools.  In  adopting  regulations  governing 
the  keeping  of  the  attendance  of  pupils  upon  the  part-time  vocational  courses  provided 
for  in  section  one  thousand  seven  hundred  fifty  c  of  this  code,  the  state  board  may.  In 
its  discretion,  provide  that  the  time  epent  by  a  pupil  In  practical  vocational  work 
shall  be  counted  In  making  up  each  six-hour  minimum  dally  unit  of  attendance. 

7.  [When  echooi  closed  k>ecause  of  contagious  disease,  etc.]  Where  a  school  in  a* 
district  maintaining  more  than  one  school  is  closed  for  a  part  of  a  term  by  order  of  a 
dty  or  county  board  of  health  or  of  the  state  board  of  health,  on  account  of  con- 
tagious disease,  or  where  such  school  has  been  closed  on  account  of  fire,  flood  or  other 
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public  disa&ter,  the  average  daily  attendance  of  said  school  shall  be  estimated  sep- 
arately and  added  to  the  average  daily  attendance  of  the  other  schools  of  the  dis- 
trict The  units  of  average  daily  attendance  of  said  school  shall  be  determined 
by  dividing  the  total  number  of  days  of  pupils'  attendance  upon  such  school  including 
the  special  day  and  evening  classes  and  the  part-time  vocational  ooursee  by  the  num- 
ber of  full-day  sessions  actually  maintained  in  such  school  during  the  year;  provided, 
that  where  such  number  is  less  than  one  hundred  twenty  days  the  divisor  ^all  be 
one  hundred  twenty. 

8.  [When  districts  do  not  have  sufficient  funds.]  Whenever  in  any  school  year, 
prior  to  the  receipt  by  the  school  districts  of  any  county,  or  city  and  county  of  this 
state,  of  their  state,  county,  or  city  and  county,  or  special  or  high-school  fund,  the 
school  districts  of  that  county,  or  city  and  county  shall  not  have  sufficient  money  to 
their  credit  to  pay  the  lawful  demands  against  them,  the  county  or  city  and  county 
superintendent  shall  give  the  treasurer  of  said  county  or  city  and  county,  an  estimate 
of  the  amount  of  school  money  that  will  next  be  paid  into  the  oounty  or  city  and 
county  treasury,  stating  the  amount  to  be  apportioned  to  each  district  Upon  the 
receipt  of  such  estimate  it  shall  be  the  duty  of  the  treasurer  of  said  county,  or  city 
and  county,  to  transfer  from  any  fund  not  immediately  needed  to  pay  the  claims 
against  it,  to  the  proper  school  fund  an  amount  not  to  exceed  ninety  per  cent  of  the 
amount  estimated  by  the  superintendent,  and  he  shall  immediately  notify  the  superin- 
tendent of  the  amount  so  transferred.  The  funds  so  transferred  to  the  school  fund 
shall  be  retransferred  by  the  treasurer  to  the  fund  from  which  they  were  taken,  from 
the  first  money  paid  into  the  school  fund  after  the  transfer. 

History:  Enacted  March  12,  1872;  amended  March  28,  1874,  Code 
Amdts.  1873-4,  pp.  83,  114;  April  7,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  44;  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  47;  March  15,  1887, 
Stats,  and  Amdts.  1886-7,  p.  143;  March  16,  1889,  Stats,  and  Amdts. 
1889,  p.  194;  March  23. 1893.  Stats,  and  Amdts.  1893,  p.  264;  March  11, 
1903,  Stats,  and  Amdts.  1903,  p.  125;  March  6,  1905,  Stats,  and  Amdts. 
1905,  p.  57;  March  31,  1911,  Stats,  and  Amdts.  1911,  p.  527;  June  11, 
1915,  Stats,  and  Amdts.  1915,  p.  1435;  May  31,  1917,  Stats,  and  Amdts. 
1917,  p.  1385.  in  effect  July  30,  1917. 

ARTICLE  XXI. 

MISCELLANEOUS  PROVISIONS. 

1 1878.  School  year,  commencement  of  [repealed]. 
1 1891.  School  districts  in  different  counties. 

§1878.    SCHOOL  YBAB,  COMMENCEMENTT  OF  [repealed]. 

History:  Enacted  March  12,  1872;  repealed  May  18,  1917,  Stats,  and 
Amdts.  1917,  p.  708.   In  effect  July  27,  1917. 

§  1891.  SCHOOL  DISTRICTS  IN  DIFFESENT  COUNTIES.  When  any 
school  district  Is  situated  partly  In  two  or  more  counties,  all  returns,  reports,  certifi- 
cates, estimates,  petitions  and  other  papers  of  any  kind  required  to  be  filed  with  or 
presented  to  the  board  of  supervisors  by  any  provision  of  this  code  relating  to  schools 
and  school  districts  shall  be  filed  with  or  presented  to  the  supervisors  of  every  county 
In  which  any  portion  of  said  district  may  be  situated,  and  all  action  required  to  be 
taken  by  the  board  of  supervisors  regarding  any  such  matters  shall  be  taken  by  the 
concurrent  action  of  the  respective  boards  of  supervisors  of  every  county  In  which  any 
portion  of  said  district  may  be  situated.  The  assessor  of  each  of  such  counties  shall 
annually  certify  to  the  board  of  supervisors  of  each  of  the  counties  in  which  any  portion 
of  such  school  district  is  situated  the  assessed  value  of  all  taxable  property  In  such 
county  situated  in  such  school  district  as  appears  from  the  last  assessment  roll  of  his 
county,  such  certificate  to  be  made  in  the  same  manner  and  at  the  same  time  as  Is 
Inquired  for  school  districts  located  wholly  within  the  boundaries  of  one  county.    The 
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board  of  supervisors  of  each  county  shall  thereupon  determine  the  rate  of  taxation 
necessary  to  be  levied  upon  the  property  in  said  district  situated  in  the  county,  such 
rate  to  be  sufficient  to  meet  the  proportion  of  taxes  necessary  to  be  raised  in  the  county 
for  the  purpose  of  paying  the  principal  and  interest  of  the  bonds  of  the  district  and  all 
other  expenses  of  the  district  as  shown  by  the  estimate  of  the  county  superintendent 
of  schools  having  Jurisdiction  over  such  district.  Such  taxes  shall  be  assessed,  levied 
and  collected  in  the  same  manner  and  at  the  same  time  as  county  taxes  are  assessed, 
levied  and  collected,  and  the  moneys  so  received  shall,  on  demand  of  the  board  of 
trustees  of  any  such  school  district,  be  deposited  in  the  county  treasury  of  the  county 
whose  superintendent  of  schools  has  Jurisdiction  over  such  school  district,  and  said 
connty  treasury  is  hereby  declared  to  be  the  legal  depositary  of  such  school  district 
The  moneys  so  deposited  shall  be  placed  In  the  school  fund  of  such  school  district  to 
be  expended  in  the  same  manner  as  moneys  of  other  school  districts  are  expended. 

History:  Enactment  approved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  683;  amended  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  711. 
in  efTect  July  27,  1917. 

TITLE  IV. 

STATE  MILITIA. 

CHAPTER  I. 

ENKOLLED  MILmA. 

1 1918.  Articles  of  war  of  United  States  army  adopted. 

1 1919.  Application  of  United  States  laws,  rules  and  regulations. 
1 1924.  Bond  of  adjutant  general. 

§  1918.    ARTICLES  OF  WAR  OF  XTNITED  STATES  ARMY  ADOPTED. 

The  articles  of  war  governing  the  United  States  army  so  far  as  such  articles  are  not 
inconsistent  with  the  rights  reserved  to  the  State  of  California  and  guaranteed  under 
the  constitution  of  the  State  of  California^  are  hereby  adopted  for  the  government  of 
the  national  guard  of  this  state.  No  punishment  under  such  articles  of  war  which 
shall  extend  to  the  taking  of  life  shall  in  any  case  be  inflicted  except  in  time  of  actual 
war,  invasion,  or  insurrection,  declared  by  proclamation  of  the  governor  to  exist  and 
then  only  after  the  approval  by  the  governor  of  such  punishment.  Imprisonment  other 
than  in  the  guard-house  shall  be  executed  in  Jails  or  in  prisons  designated  by  the 
governor  for  that  purpose. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  290;  amended  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  303.  In 
effect  immediately. 

§  1919.    APPLICATION  OF  UNITED  STATES  LAWS,  RTTLES  AND  REO- 

ULATIONS.  All  acts  of  congress  and  all  rules  and  regulations  for  the  government  of 
the  United  States  army  so  far  as  the  same  are  not  inconsistent  with  the  rights  reserved 
to  the  State  of  California  and  guaranteed  under  the  constitution  of  the  State  of  Cali- 
fornia, constitute  the  rules  and  regulations  for  the  government  of  the  national  guard. 

History:  Enactment  approved  May  18,  1905,  Stats,  and  Amdts. 
1905,  p.  290;  amended  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  303.  In 
efTect  immediately. 

§  1924.  BOND  OF  ADJUTANT  QENERAL.  The  adjutant  general  must 
execute  an  official  bond  in  the  sum  of  ten  thousand  dollars,  and  the  assistant  adjutant 
general  must  execute  an  official  bond  in  the  sum  of  two  thousand  dollars. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  294;  amendment  approved  May  10,  1917,  Stats,  and  Amdts. 
1917,  p.  303.   In  efTect  immediately. 
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CHAPTER  11. 

THE  NATIONAL  GUABD. 

ARTICLE  I. 

CX)MPOSITION  AND  STRENGTH. 

S  1925.  National  guard  organization  under  National  Defense  Act  of  June  3,  1016. 

S  1925 [a].  Staff  departments  of  national  guard. 

1 1926.  Bules  and  regulations  not  inconsistent  with  those  of  United  States. 

S  1927.  Adjutant  general's  department. 

%  1928a.  Inspector  general's  department. 

S  1928b.  Judge  advocate  general 's  department. 

§  1928d.  Quartermaster  corps. 

S  1929.  Medical  department. 

fi  1930.  Corps  of  engineers. 

S  1931.  Signal  corps. 

S  1932.  Coast  artillery. 

§  1932^.  Field  artillery. 

1 1933.  Cavalry. 

S1934.  Infantry. 

§  1925.    NATIONAL  QUABD  OBQANIZATION  TTNDER  NATIONAL  DE. 

FENSE  ACT  OF  JUNE  3,  1916.  The  national  guard  of  California  shall  consist  of  the 
following  staff  departments,  to  wit:  an  adjutant  general's  department,  an  Inspector 
general's  department,  a  Judge  advocate  general's  department,  a  quartermaster  corps, 
a  medical  department,  a  corps  of  engineers,  an  ordnance  department,  a  signal  corps, 
an  aviation  corps,  and  such  other  staff  departments  as  may  be  prescribed  and  author- 
ized by  the  National  Defense  Act  of  June  3,  1916,  and  the  various  amendments  thereto; 
it  shall  also  consist  of  the  commissioned  officers  who  shall  hereafter  be  placed  in  the 
national  guard  reserve;  it  shall  also  consist  of  all  organizations  now  forming  the 
national  guard  of  this  state  imder  the  terms  of  the  said  National  Defense  Act  of  June  3, 
1916,  and  the  amendments  thereto;  and  shall  Include  the  naval  militia  of  this  state;  it 
shall  also  consist  of  such  other  organizations  as  are  now  formed  under  or  as  may  be 
required  by  the  National  Defense  Act  of  June  3,  1916,  and  the  amendments  thereto. 
The  commander-in-chief  shall  have  the  power,  and  it  shall  be  his  duty  to  change  the 
organization  of  the  national  guard  of  this  state  so  as  to  conform  to  any  organization, 
system  of  drill  or  instruction  now  or  hereafter  prescribed  by  the  laws  and  regulations 
of  the  United  States  for  the  organization  and  government  of  the  national  guard,  and 
for  that  purpose  the  number  of  officers  and  noncommissioned  officers  of  any  grade  may 
be  Increased  or  diminished  or  the  grades  may  be  altered  or  created  whenever  necessary 
to  procure  such  uniformity. 

Sec.  2.  [Urgency  measure.]  Inasmuch  as  the  present  unsettled  and  threatening 
condition  of  international  relations  makes  it  essential  that  the  state  shall  have  at  its 
disposal  at  the  earliest  possible  moment  every  military  organization  within  its  borders, 
the  amendments  to  section  one  thousand  nine  hundred  twenty-five  of  the  Political  Code 
hereby  made  are  declared  to  be  necessary  for  the  immediate  preservation  of  the  public 
peace  and  safety  and  this  act  is  declared  to  be  an  urgency  measure  within  the  meaning 
of  section  one  of  article  four  of  the  constitution. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  259;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  284, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  112;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  623;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  326; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1105;  May  20,  1915,  Stats,  and 
Amdts.  1915,  p.  661;  March  2,  1917  (repealing  all  acts  and  parts  of  acts 
inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  10.  in  efTect  imme- 
diately. 

Subsequent  amendment  to  this  section  on  May  10,  1917,  is  given  as 
8 1925 [a]. 
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§1926[a].    STAFF    DEPAKTHENTS    OF    NATIONAL    OUABD.     The 

national  guard  of  California  shall  consist  of  the  following  staff  departments,  to  wit: 
An  adjutant  general's  department,  an  Inspector  general's  department,  a  Judge  advocate 
general's  department,  a  quartermaster  corps,  a  medical  department,  a  corps  of  engi- 
neers, an  ordnance  department,  a  signal  corps,  an  aviation  corps,  and  such  other  staff 
departments  as  may  be  prescribed  and  authorized  by  the  National  Defense  Act  of  June 
3,  1916,  and  the  various  amendments  thereto;  it  shall  also  consist  of  the  commissioned 
officers  who  ahall  hereafter  be  placed  in.  the  national  guard  reserve;  it  shall  also  consist 
of  all  organizations  now  forming  the  national  guard  of  this  state  under  the  terms  of 
the  said  National  Defense  Act  of  June  3,  1916,  and  the  amendments  thereto;  and  shall 
include  the  naval  militia  of  this  state;  it  shall  also  consist  of  such  other  organizations 
as  msj  be  required  by  the  National  Defense  Act  of  June  3,  1916,  and  the  amendments 
thereto. 

[Duty  of  commander-in-chief  concerning  organization.]  The  commander-in-chief  shall 
have  the  power,  and  it  shall  be  his  duty  to  change  the  organization  of  the  national 
guard  of  this  state  so  as  to  conform  to  any  organization,  system  of  drill  or  instruction 
now  or  hereafter  prescribed  by  the  laws  and  regulations  of  the  United  States  for  the 
organization  and  government  of  the  national  guard,  and  for  that  purpose  the  number 
of  officers  and  noncommissioned  officers  of  any  grade  may  be  increased  or  diminished 
or  the  grades  may  be  altered  or  created  whenever  necessary  to  procure  such  uniformity. 

History:  Of  this  section  and  amendment  of  March  2,  1917,  given  to 
preceding  section.  This  section,  numbered  S  1925 [a],  was  approved,  as 
an  amendment  to  S  1925,  on  May  10,  1917  (repealing  all  acts  and  parts 
of  acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  303.  in  effect 
immediately. 

§1926.    BTTLES    AND    BE0X7LATI0NS    NOT    INCONSISTENT    WITH 

THOSE  OF  UNITED  STATES.  The  commander-in-chief  shall  make  such  rules  and 
regulations  for  the  government,  administration  and  control  of  the  departments,  corps 
and  organizations  of  the  national  guard  not  inconsistent  with  the  laws,  regulations  and 
customs  of  the  service  of  the  United  States  army  or  navy,  and  the  laws  of  this  state, 
as  he  may  deem  necessary  to  render  the  departments,  corps  and  organizations  efficient. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  259;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  284, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  112;  March  22,  1909,  Stats,  and 
Amdts.  1909  p.  623;  July  16,  1913,  Stats,  and  Amdts.  1913,  p.  1105; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with). Stats,  and  Amdts.  1917,  p.  304.   In  effect  immediately. 

§1927.  ADJUTANT  QENERAL'S  DEPAKTMENT.  The  adjutant  general's 
department  shall  consist  of  one  brigadier  general,  and  one  lieutenant  colonel,  both  of 
whom  shall  be  either  commissioned  in  the  adjutant  general's  department  or  detailed 
from  officers  of  other  arms  of  the  service  or  in  the  national  guard  reserve  and  such 
other  officers  as  may  be  prescribed  by  the  National  Defense  Act  of  June  3,  1916,  and 
the  various  amendments  thereto.  The  brigadier  general  shall  be  chief  of  the  depart- 
ment and  his  designation  shall  be  the  adjutant  general.  State  of  California;  the  lieuten- 
ant colonel  shall  be  designated  the  assistant  adjutant  general.  State  of  California. 

[Appointment.]  The  adjutant  general  will  be  appointed  by  and  hold  office  at  the 
pleasure  of  the  governor  or  until  his  successor  is  appointed  and  qualifies.  The  assistant 
adjutant  general  will  be  appointed  by  the  governor,  taking  into  consideration  the  recom- 
mendation of  the  adjutant  general,  and  shall  hold  office  at  the  pleasure  of  the  governor, 
or  until  his  successor  is  appointed  and  qualifies; 

[Quaiiflcations.]  provided,  that  the  qualifications  for  the  appointment  to  the  grades 
of  brigadier  general  and  lieutenant  colonel  in  the  adjutant  general's  department  shall 
be  the  same  as  prescribed  in  section  one  thousand  nine  hundred  thirty-four  of  this 
code  for  a  general  officer.  The  officer  appointed  the  assistant  adjutant  general  shall  be 
on  duty  in  the  adjutant  general's  office.  All  officers  in  the  adjutant  general's  depart- 
1917  Sup. — 6  ssos 


ii  ie28a-1928d  POLITICAL  CODB.  [Pt.  III.  Tit.  IV* 

ment  shall  be  appointed  by  tbe  governor,  taking  into  consideration  the  recommendation 
of  the  adjutant  general,  and,  with  the  exception  of  the  adjutant  general  and  the  assistant 
adjutant  general,  shall  hold  their  positions  until  they  shall  have  reached  the  age  of  sixty- 
four  years,  unless  retired  prior  to  that  time  by  reason  of  resignation,  disability,  or  for 
cause  to  be  determined  by  a  court-martial  legally  convened  for  that  purpose;  provided, 
that  the  officers  of  the  adjutant  general's  department  that  are  to  be  asslgmed  to  brigades 
shall  be  appointed  as  provided  for  other  stafP  officers  in  section  one  thousand  nine 
hundred  fifty-seven  of  this  code.  All  officers  appointed  to  the  grade  of  major  in  the 
adjutant  general's  department  shall  have  served  not  less  than  two  years  as  oommls- 
flioned  officers  in  the  national  guard  of  California. 

[Clerical  forces.]  There  shall  be  employed  in  the  adjutant  general's  office  the  follow- 
ing clerical  force:  one  chief  clerk;  three  clerks;  and  one  stenographer  and  clerk.  There 
shall  also  be  employed  in  the  adjutant  general's  office  one  military  storekeeper,  and 
one  assistant  military  storekeeper  and  porter. 

History:  Enactment  approved  March  18,  1906,  Stats,  and  Amdts. 
1905,  p.  259;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  284, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  112;  March  22,  1909,  Stats,  and. 
Amdts.  1909,  p.  623;  Jane  16,  1913,  Stats,  and  Amdts.  1913,  p.  1106; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  662;  May  10,  1917  (repealing 
all  acts  and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts. 
1917,  p.  304.   In  effect  immediately. 

§  1928a.  mSPECTOB  GENERAL'S  DEPARTMENT.  The  inspector  gen- 
eral's department  shall  consist  of  such  officers  of  the  grades  and  numbers  as  may  be 
prescribed  by  the  commander-in-chief  and  the  same  shall  be  of  the  grades  and  numbers 
as  are  authorized  and  prescribed  by  the  laws  and  regulations  of  the  war  department 
for  the  corresponding  department  of  the  United  States  army  and  as  are  authorized 
and  prescribed  by  said  laws  and  regulations  of  the  war  department  for  the  national 
guard.  The  duties  of  the  officers  of  the  inspector  general's  department  shall  be  such 
as  prescribed  by  the  commander-in-chief  and  shall  conform  to  the  duties  prescribed  by 
orders  and  regulations  of  the  war  department  for  like  officers  of  the  United  States 

History:  Enactment  approved  June  16,  1913,  Stats,  and  Amdts. 
1913,  p.  1117;  amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  666; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with). Stats,  and  Amdts.  1917,  p.  305.   In  efTect  immediately. 

§  1928b.  JUDQE  ADVOCATE  QENERAL'S  DEPARTMENT.  The  judge 
advocate  general's  department  shall  consist  of  such  officers  of  the  grades  and  numbers 
as  may  be  prescribed  by  the  commander-in-chief  and  the  same  shall  be  of  the  grades 
and  number  [s]  as  are  authorized  and  prescribed  by  the  laws  and  regulations  of  the  war 
department  for  the  corresponding  department  of  the  United  States  army,  and  as  are 
authorized  and  prescribed  by  said  laws  and  regulations  of  the  war  department  for 
the  national  guard.  The  duties  of  the  officers  of  the  judge  advocate  general's  depart- 
ment shall  be  as  are  prescribed  by  the  commander-in-chief,  and  shall  conform  to  the 
duties  prescribed  by  the  orders  and  regulations  of  the  war  department  for  like  officers 
of  the  United  States  Army. 

History:  Enactment  approved  June  16,  1913,  Stats,  and  Amdts. 
1913,  p.  1117;  amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  666; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with). Stats,  and  Amdts.  1917,  p.  305.   In  effect  Immediately. 

§  1928(1.  QUARTERMASTER  CORPS.  The  quartermaster  corps  shall  con- 
sist of  a  quartermaster  general  (who  shall  be  adjutant  general),  and  of  such  officers, 
enlisted  men  and  civilian  employees  as  are  deemed  necessary  by  the  commander-in-chief 
In  organizing  said  corps  under  the  provisions  of  section  one  thousand  nine  hundred 
twenty-five  of  this  title,  and  such  officers  and  enlisted  men  shall  have  the  same  titles 
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as  those  of  corresponding  grade  in  the  United  States  army,  and  shall  be  of  the  same 
grades  and  numbers  as  are  authorized  or  prescribed  by  the  laws  and  regulations  of 
the  United  States  for  the  corresponding  corps  of  the  United  States  army,  or  as  author- 
ized or  prescribed  by  the  said  laws  and  regulations  of  the  war  department  for  the 
national  guard.  The  enlistments  in  the  quartermaster  corps  and  the  appointments  of 
noncommissioned  officers  and  the  employment  of  civilian  employees  therein  shall  be 
as  prescribed  by  the  commander-in-chief.  The  duties  of  the  officers,  the  enlisted  men 
and  civilian  employees  of  the  quartermaster  corps  shall  be  such  as  prescribed  by  the 
commander-in-chief  and  shall  conform  to  the  duties  prescribed  by  orders  and  regula- 
tions of  the  war  department  for  a  like  corps  of  the  United  States  army. 

'  History:  Enactment  approved  June  16,  1913,  Stats,  and  Amdts. 
1913,  p.  1117;  amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  667; 
May  10,  1917  (repealing  all  acta  and  parts  of  acts  inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  305.   In  efTect  immediately. 

§1929.  MEDICAL  DEPAKTHENT.  The  medical  department  of  the 
national  guard  of  California  shall  consist  of  a  medical  corps,  dental  corps,  a  hospital 
corps,  the  medical  department  of  the  naval  militia,  and  of  such  officers  and  enlisted 
men  as  are  deemed  necessary  by  the  commander-in-chief  in  organizing  said  department 
under  the  provisions  of  section  one  thousand  nine  hundred  twenty-five  of  this  title, 
and  such  officers  and  enlisted  men  shall  have  the  same  title  as  those  of  corresponding 
grades  of  the  United  States  army  or  United  States  navy,  and  shall  be  of  the  same 
grades  and  numbers,  as  are  authorized  or  prescribed  by  the  laws  and  regulations  of 
the  United  States  for  the  medical  department  of  the  United  States  army  or  navy,  or 
as  authorized  and  prescribed  by  the  said  laws  or  regulations  of  the  war  or  navy  depart- 
ments for  the  national  guard  or  naval  militia.  The  duties  of  the  officers  and  enlisted 
men  of  the  medical  department  shall  be  such  as  prescribed  by  the  commander-in-chief 
and  stiall  conform  to  the  duties  prescribed  by  orders  or  regulations  of  the  war  or 
navy  departments  for  a  like  department  of  the  United  States  army  or  navy.  When 
deemed  necessary  by  the  commander-in-chief  a  medical  reserve  corps,  or  female  nurse 
corps,  or  both,  may  be  provided. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  259;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  825, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  113;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  625;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1109;  May 
20,  1915,  Stats,  and  Amdts.  1915,  p.  667;  May  10,  1917  (repealing  all  acts 
and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  306. 
In  efTect  immediately. 

§1930.  CORPS  OF  ElTOmEEBS.  The  corps  of  engineers  shall  consist 
of  such  officers  and  enlisted  men  of  the  grades  and  numbers  as  may  be  prescribed 
by  the  commander-in-chief,  and  the  same  shall  be  of  the  grades  and  numbers  as  are 
authorized  and  prescribed  by  the  laws  and  regulations  of  the  war  department  for  the 
corresponding  corps  of  the  United  States  army,  and  as  are  authorized  and  prescribed 
by  the  said  laws  and  regulations  of  the  war  department  for  the  national  guard.  The 
duties  of  officers  and  enlisted  men  of  the  corps  of  engineers  shall  be  such  as  prescribed 
by  the  conmiander-in-chief  and  shall  conform  to  the  duties  prescribed  by  the  orders 
and  regulations  of  the  war  department  for  like  officers  and  enlisted  men  of  the  United 
States  army. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  825, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  113;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  625;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1110; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  667;  May  10,  1917  (repealing 
all  acts  and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts. 
1917,  p.  306.  In  effect  immediately. 
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§1931.  SIGNAL  OOKPS.  The  signal  corps  shall  consist  of  such  officers 
and  enlisted  men  of  the  grades  and  numbers  as  may  be  prescribed  by  the  commander- 
in-chief,  and  the  same  shall  be  of  the  grades  and  numbers  as  are  authorized  and 
prescribed  by  the  laws  and  regulations  of  the  war  department  for  the  corresponding 
corps  of  the  United  States  army,  and  as  are  authorized  and  prescribed  by  said  laws 
and  regulations  of  the  war  department  for  the  national  guard.  The  duties  of  the 
officers  and  enlisted  men  of  the  signal  corps  shall  be  as  prescribed  by  the  commander- 
in-chief  and  shall  conform  to  the  duties  prescribed  by  the  orders  and  regulations  of 
the  war  department  for  like  officers  and  enlisted  men  of  the  United  States  army. 

History:  EMactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  625; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1110;  May  20,  1915,  Stats,  and 
Amdts.  1915,  p.  668;  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  306.  in  effect  imme- 
diately. 

§1932.  COAST  ABTILLEBY.  The  coast  artillery  shall  be  organized 
as  a  corps  and  shall  consist  of  such  number  of  companies  as  may  be  authorized.  The 
number  and  qualifications  of  the  officers  and  enlisted  men  belonging  to  such  coast 
artillery  corps  shall  conform  to  the  tables  of  organizations  for  such  corps  prescribed 
by  the  rules  and  regulations  of  the  United  States  army. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  825, 
Kerr*s  Stats,  and  Amdts.  1906-7,  p.  113;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  625;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  327 
(repealing  all  acts  and  parts  of  acts  in  conflict) ;  June  16,  1913,  Stats, 
and  Amdts.  1913,  p.  1110;  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  307.  In  efTect 
immediately. 

§  1932V^.  FIELD  AKTILLEBY.  The  field  artillery  shall  be  organized  into 
batteries,  battalions,  separate  battalions,  and  regiments,  conforming  to  similar  organi- 
zations of  the  United  States  army  as  to  numbers,  ranks  and  grades  of  commander, 
officers,  staffs,  enlisted  men  and  equipment;  provided,  that  the  commander  of  a  sepa- 
rate battalion  shall  have  on  his  staff  one  veterinarian,  who  when  in  active  service 
shall  draw  the  same,  pay  as  a  veterinarian  of  the  United  States  army.  He  shall  be 
appointed  as  staff  officers  are  appointed. 

History:  Enactment  approved  March  9,  1911,  Stats,  and  Amdts. 
1911,  p.  334  (repealing  aU  acts  and  parts  of  acts  in  conflict) ;  amended 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1111;  May  10,  1917  (repeal- 
ing all  acts  and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts. 
1917,  p.  307.  In  efTect  immediately. 

§1933.  CAVALRY.  The  cavalry  shall  consist  of  such  number  of  troops 
as  the  commander-in-chief  shall  designate.  The  troops  of  cavalry  shall  be  organized 
into  regiments,  or  squadrons,  at  the  discretion  of  the  commander-in-chief.  Such  num- 
ber of  officers  and  enlisted  men  of  the  ranks  and  grades  that  obtain  in  the  United 
States  army  for  similar  organizations,  shall  constitute  the  organizations  of  the  cavalry 
of  the  national  guard;  provided,  however,  that  for  a  separate  squadron  of  cavalry 
the  commander-in-chief  shall  appoint  one  veterinarian  who  shall  be  on  the  staff  of 
the  squadron  commander,  and  who,  when  in  active  service,  shall  receive  the  same  pay 
as  a  veterinarian  in  the  United  States  army. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  826, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  113;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  625;  March  9,  1911,  SUts.  and  Amdts.  1911,  p.  327 
(repealing  all  acts  and  parts  of  acts  in  conflict) ;  June  16,  1913,  Stats, 
and  Amdts.  1913,  p.  1111;  May  10, 1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  307.  In  effect 
immediately. 
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g  1934.  ntFAlITBY.  The  organization  of  infantry  of  the  national  guard 
shall  conform  In  numbers  and  grades  of  commander,  staffs,  officers  and  enlisted  men, 
to  similar  organizations  of  the  United  States  army.  The  Infantry  shall  be  organized 
into  brigades,  regiments,  battalions,  separate  battalions,  companies,  separate  com- 
panies, and  detachments,  conforming  as  to  officers,  staff,  personnel  and  equipment  to 
IUes  organizations  of  the  United  States  army.  The  minimum  strength  of  an  infantry 
company  of  the  national  guard  in  time  of  peace  shall  be  such  officers  and  enlisted 
men  of  such  numbers  and  grades  as  are  deemed  necessary  by  the  commander-in-chief, 
and  in  oonformance  with  the  laws  and  regulations  of  the  United  States  for  similar 
companies  of  the  United  States  army,  or  to  the  said  laws  and  regulations  of  the  war 
department  for  the  national  guard.  No  person  shall  be  commissioned  as  a  general 
officer  in  the  national  guard  of  this  state  unless  he  shall  have  attained  to  the  grade 
of  field  officer  and  shall  have  had  four  years'  previous  experience  either  as  a  commis- 
sioned officer  in  command,  or  in  service  with,  troops  of  the  line  of  this  state  or  of 
another  state,  or  territory,  or  District  of  Columbia,  or  of  the  United  States  army  or 
marine  corps,  or  in  any  or  all  of  said  services  combined. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  260;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  626; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1111;  May  20,  1915,  Stats,  and 
Amdts.  1915,  p.  668;  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  307.  In  effect  imme- 
diately. 

ARTICLE  II. 
COMMISSIONED  OFFICERS. 

S  1951.  Commissions. 

§  1953.  Qualifications  for  commissioned  ofRcers. 

§  1954.  Physical  examination  for  commission. 

§  1955.  Boards  of  examination. 

§  1956.  Officers  now  serving. 

§  1957.  Vacancies. 

S  1958.  Officers  of  the  line. 

S  1959.  Appeal  from  an  election  [repealed]. 

S  1960.  Oath  of  office. 

§1951.  OOBIHISSIONS.  All  officers  shall  be  commissioned  by  the  com- 
mander-in-chief, hut  he  may  refuse  to  issue  a  commission  to  any  person  if  the  person 
be  in  any  way  unqualified  or  unworthy  to  be  an  officer  in  the  national  guard;  but  no 
one  shall  be  commissioned  unless  the  conditions  set  forth  in  sections  one  thousand 
nine  hundred  fifty-three  and  one  thousand  nine  hundred  fifty-four  of  this  chapter, 
have  been  complied  with,  and  no  one  shall  be  recognized  as  an  officer  unless  he  shall 
bave  been  duly  commissioned,  and  shall  have  taken  the  oath  of  office,  and  filed  the 
bond  ii^  the  manner  and.  as  required  in  this  title. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  261;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  628; 
May  20, 1915,  Stats,  and  Amdts.  1915,  p.  669;  May  10,  1917  (repealing  all 
acts  and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts.  1917, 
p.  308.  In  effect  immediately. 

§  1963.  QUAUFIOATIONS  FOB  COMMISSIONED  OFFICERS.  Commis- 
sioned  officers  must  be  citizens  of  the  United  States,  of  the  age  of  twenty-one  years 
and  upward.  No  person  who  has  been  in  the  military  or  naval  service  of  the  United 
States,  of  this  state,  or  of  any  other  state  in  the  United  States,  and  who  has  not  been 
honorably  discharged  therefrom,  shall  be  commissioned  in  the  national  guard  of  Call' 
fomla.  No  person  shall  be  commissioned  unless  he  shall  possess  the  additional  require- 
ments herein  prescribed  for  the  particular  office  to  which  he  is  to  be  commissioned 
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and  in  addition  thereto  must  successfully  pass  such  examination  as  may  be  required 
by  the  war  department.  All  medical  officers  shall  be  regularly  graduated,  licensed^ 
and  practicing  physicians  or  surgeons,  licensed  to  practice  their  profession  in  California, 
or  shall  have  been  surgeons  in  the  United  States  army  or  navy.  All  Judge  advocates 
of  the  national  guard  of  California  shall  be  members  of  the  bar  of  the  supreme  court 
of  the  State  of  California.  All  engineer  officers,  except  engineer  officers  of  the  naval 
militia  of  California,  must  be  qualified  to  design,  as  well  as  to  direct,  engineering 
works.  All  chaplains  shall  be  regularly  ordained  priests  or  ministers  of  the  gospel 
of  some  denomination. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  262;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  826, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  114;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  628;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1112; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with). Stats,  and  Amdts.  1917,  p.  308.  in  effect  immediately. 

§  1954.  PHYSICAL  EXAMINATION  FOR  COMBnSSION.  Before  receiv- 
ing  a  commission,  or  before  being  commissioned  to  a  higher  grade  as  a  result  of  pro- 
motion, every  officer  of  the  national  guard  must  have  passed  a  satisfactory  physical 
examination  before  a  medical  officer  of  the  national  guard,  and  a  satisfactory  examina- 
tion before  a  board  of  commissioned  officers  as  to  his  knowledge  of  military  affairs  and 
general  knowledge  and  fitness  for  the  service,  and  any  one  failing  to  pass  such  exam- 
ination shall  not  be  eligible  for  an  office  in  the  national  guard  or  for  promotion  for  a 
period  of  one  year  after  date  of  such  failure;  provided,  that  officers  on  the  staff  of  the 
commander-in-chief  are  exempt  from  examination. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  262;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  826, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  114;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  629;  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  669; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with), Stats,  and  Amdts.  1917,  p.  308.  in  effect  immediately. 

§  1955.  BOARDS  OF  EXAMINATION.  Boards  of  examination  under  the 
preceding  section  shall  consist  of  three  officers.  Such  boards  shall  have  the  same 
power  to  take  evidence,  administer  oath,  and  compel  witnesses  to  attend  and  testify, 
produce  books  and  papers,  and  punish  their  failure  to  do  so,  as  is  possessed  by  a 
general  court-martial. 

IHi«tory:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  262;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  827, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  115;  May  10,  1917  (repealing  all  acts 
and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  309. 
In  effect  immediately. 

§  1956.  OFFICERS  NOW  SERVINQ.  All  officers  now  serving  in  the  active 
national  guard  of  this  state,  or  who  may  hereafter  be  commissioned  therein,  shall 
hold  their  positions  until  they  shall  have  reached  the  age  of  sixty-four  years,  unless 
retired  prior  to  that  time  by  reason  of  resignation,  disability,  or  for  cause  to  be 
determined  by  a  court-martial  legally  convened  for  that  purpose;  provided,  that  all 
officers  commissioned  in  the  national  guard  of  this  state  shall  have  had  military 
experience  prior  to  such  commission,  excepting  officers  of  the  judge  advocate  general's 
department,  medical  department  and  officers  of  engineers,  who  shall  not  be  required  to 
have  had  such  prior  service. 

History:  Original  enactment,  relating  to  elective  officers,  approved 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  263;  amended  March  22, 
1909,  Stats,  and  Amdts.  1909,  p.  630;  April  5,  1911,  Stats,  and  Amdts. 
1911,  p.  606;  present  section  approved  May  10,  1917  (repealing  all  acts 
and  parts  of  acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p. 
309.    In  effect  immediately. 
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§1957.  VACANCIES.  When  a  vacancy  occurs  among  the  general  officers 
of  the  line  of  the  national  guard,  the  governor  shall  propose  to  the  war  department, 
upon  the  recommendation  of  the  adjutant  general,  the  name  of  an  officer  to  fill  the 
▼acancy.  The  officer  so  recommended  will  be  required  to  take  such  examination  as 
may  be  prescribed  by  the  war  department.  When  notified  by  the  war  department 
that  the  officer  has  successfully  passed  such  examination,  the  governor  shall  commission 
him.  The  officers  on  the  staff  of  a  brigade,  regiment,  unit  of  coast  artillery  corre- 
sponding to  a  regiment  of  infantry,  battalion  or  squadron,  shall  be  recommended  to  the 
adjutant  general  by  the  brigade,  regimental,  battalion  or  squadron  commander,  or 
commanding  officer  of  unit  of  coast  artillery  corresponding  to  a  regiment  of  infantry, 
who  may  reconimend  not  to  exceed  three  candidates  to  the  adjutant  general,  who  will 
cause  such  candidates  to  be  examined.  In  making  these  reconunendations  seniority 
of  candidates  will  be  taken  into  consideration.  In  the  case  of  officers  of  separate 
organizations,  the  adjutant  general  will  select  not  to  exceed  three  candidates,  whom 
the  adjutant  general  will  cause  to  be  examined.  The  candidate  receiving  the  highest 
rating  in  such  examination  will  be  recommended  by  the  adjutant  general  to  the  governor 
tor  commission,  subject  to  such  examination  as  may  be  prescribed  by  the  war  depart- 
ment An  officers  shall  be  commissioned  In  the  arm  of  the  service  in  which  they  are 
appointed  and  shall  be  assigned  to  duty  by  the  adjutant  general  upon  recommendation  of 
the  commanding  officer  of  the  regiment,  unit  of  coast  artillery  corresponding  to  a  regi- 
ment of  infantry,  separate  battalion  or  squadron. 

History:  Original  enactment,  relating  to  appointive  officers,  ap- 
proved March  18,  1905,  Stats,  and  Amdts.  1905,  p.  263;  amended  March 
22,  1909,  Stats,  and  Amdts.  1909,  p.  630;  June  16,  1913,  Stats,  and 
Amdts.  1913,  p.  1112;  May  20,  1915,  SUts.  and  Amdts.  1915,  p.  669; 
present  section  approved  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  809.  In  effect 
immediately. 

§  1958.  OFFICERS  OF  THE  LINE.  Officers  of  the  line  shall  be  appointed 
as  provided  for  the  appointment  of  staff  officers  in  section  one  thousand  nine  hundred 
fifty-seven  hereof,  and  in  accordance  with  the  terms  of  the  National  Defense  Act  of 
Jane  3,  1916,  and  the  various  amendments  thereto.  All  line  officers  shall  hold  their 
positions  until  they  shall  have  reached  the  age  of  sixty-four  years,  unless  retired  prior 
to  that  time  by  reason  of  resignation,  disability  or  for  cause  to  be  determined  by  a 
court-martial  legally  convened  for  that  purpose. 

History:  Original  section,  relating  to  election  of  officers,  approved 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  263;  amended  March  21, 
1907,  Stats,  and  Amdts.  1907,  p.  827,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  116;  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  630;  April  5,  1911, 
Stats,  and  Amdts.  1911,  p.  606;  present  section  approved  May  10,  1917 
(repealing  all  acts  and  parts  of  acts  inconsistent  therewith).  Stats,  and 
Amdts.  1917,  p.  310.   In  efTect  immediately. 

§  1959.    APPEAL  FBOM  AN  ELECTION  [repealed] . 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  264;  repealed  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  302.  In 
effect  immediately. 

§  1960.  OATH  OF  OFFICE.  Every  officer  duly  commissioned  shall  take  his 
oath  of  office  in  the  manner  and  within  the  time  prescribed  by  the  National  Defense 
Act  of  June  3,  1916,  the  various  amendments  thereto  and  the  regulations  prescribed 
by  the  war  department 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  264;  amended  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  310.  In  effect 
immediately. 
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ARTICLE  III. 

ENLISTED  MEN. 

§  1980.  Eligibility  to  membership. 
§  1982.  Oath  of  officers. 

§1980.  ELiaiBILITY  TO  MEMBEBSHIP.  Any  male  who  is  a  citizen 
of  the  United  States  or  who  has  legally  declared  his  intentioa  of  becoming  a  citizen, 
of  more  than  eighteen  and  less  than  thirty-five  years  of  age,  able-bodied,  free  from 
disease,  of  good  character  and  temperate  habits,  may  be  enlisted  in  the  national  guard 
of  this  state  under  the  provisions  of  the  National  Defense  Act  of  June  3,  1916,  and 
the  various  amendments  thereto,  for  six  years.  The  first  three  years  of  which  shall 
be  in  an  active  organization  and  the  remaining  three  years  shall  be  in  the  national 
guard  reserve;  and  such  enlisted  man  shall  have  the  privilege  of  continuing  in  active 
service  during  the  whole  of  the  enlistment  period  or  of  re-enlisting. 

[Enlistment  contract.]  The  qualifications  for  enlistment  shall  be  the  same  as  those 
prescribed  for  admission  to  the  regular  army,  and  all  men  enlisting  in  the  national 
guard  must  sign  an  enlistment  contract,  and  take  and  subscribe  to  the  oath  set  forth 
in  section  seventy  of  the  National  Defense  Act  of  June  3,  1916. 

History:     Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  267;  amended  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  327; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with). Stats,  and  Amdts.  1917,  p.  310.   In  effect  immediately. 

§  1982.  OATH  OF  OFFIOEBS.  All  officers  of  the  national  guard  on  becom- 
Ing  members,  and  before  performing  duty,  must  take  and  subscribe  to  the  oath  con- 
tained in  section   seventy-three  of  the  National   Defense  Act  of  June   3,   1916,   and 

amendments  thereto. 

* 

History:  Original  enactment,  relating  to  oath  of  officers  and  enlisted 
men,  approved  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  268;  present 
section  approved  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
Inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  310.  In  effect  imme- 
diately. 

ARTICLE  IV. 

SERVICE  OP  NATIONAL  GUARD. 
S  2006.  Penalty  for  absence  from  drills. 

§  2006.  PENALTY  FOB  ABSENCE  FBOM  DBILLS.  All  officers  or  mem- 
bers of  the  national  guard  who  absent  themselves  from  three  consecutive  assemblages, 
without  an  excuse  acceptable  to  their  immediate  respective  commanding  officers,  are 
debarred  from  the  privileges  and  exemptions  provided  for  members  of  the  national 
guard; 

[Court-martial.]  and  all  noncommissioned  officers  or  privates  upon  being  reported 
as  having  been  so  absent  shall  forthwith  be  court-martialed  by  order  of  the  regimental, 
or  unattached  battalion  or  squadron  commander  in  their  respective  commands,  and 
in  all  other  organizations  not  attached  to  regiments,  battalions,  or  squadrons,  but 
attached  to  brigades,  by  order  of  the  brigade  conunander,  and  in  all  unattached  organi- 
zations, by  order  of  the  governor,  and,  upon  conviction  by  court-martial,  the  delinquent 
shall  be  punished  in  such  manner  as  the  court-martial  convicting  him  may  prescribe. 
The  proceedings  of  such  court-martial  shall  be  subject  to  approval  and  review  as  in 
other  cases.     Neglect  or  refusal  to  pay  any  fine  Imposed  by  a  court-martial  within 
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thirty  days  after  such  fine  was  imposed  is  hereby  declared  to  be  safflclent  cause  for 
the  dishonorable  discbarge  of  such  delinquent  from  the  national  guard. 

Hlotory:  Enactment  approved  March  18,  1906,  Stats,  and  Amdts. 
1905,  p.  270;  amended  May  20,  1915,  Stats,  and  Amdts.  1915,  p.  678; 
Hay  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with). Stats,  and  Amdts.  1917,  p.  811.   In  effect  immediately. 

AETICLE  V. 
MILITARY  COUETS. 

1 2018.  MiUtary  courts. 

1 2019.  Who  may  appoint  courts-martial. 
{2020.  Powers  [of  courts-martial]. 

1 2021.  Bevision  and  approYsl  of  sentence. 

S  2022.  Service  of  charges. 

1 2023.  SubpcBnaSy  attachments,  commissions. 

§  2024.  Form  of  mandates :  execution  by  public  officers. 

I  2026.  Fines  [and  penalties  ],  how  collected. 

$2027.  Fines  and  penalties  for  non-attendance  of  parades,  etc.  [repealed]. 

§  2018.  KILITABY  COURTS.  The  military  courts  of  this  state  shall  be : 
(1)  general  courts-martial;  (2)  special  courts-martial;  (3)  summary  courts-martial; 
(4)  courts  of  inquiry.  The  constitution  and  jurisdiction  of  general  conrts^martial, 
special  courts-martial,  summary  courts-martial,  and  courts  of  inquiry,  the  form  and 
manner  in  which  the  proceedings  are  conducted  and  recorded,  the  forms  of  oatbs  and 
affirmations  taken  in  the  administration  of  military  law  by  such  courts,  the  limits  of 
punishment  and  the  proceedings  in  the  revision  thereof,  shall  be  governed  by  the 
tenns  of  the  articles  of  war,  the  National  Defense  Act  of  June  3,  1916,  and  the  amend- 
ments thereto,  the  laws  and  regulations  governing  the  army  of  the  United  States,  and 
the  law  and  procedure  of  similar  courts  of  the  United  States  army,  except  as  otherwise 
provided  in  this  title. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  272;  amended  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
Inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  311.  In  effect  imme- 
diately. 

§2019.  WHO  MAY  APPOINT  COURTS-MARTIAL.  The  foUowing  officers 
may  appoint  courts-martial:  (1)  The  President  of  the  United  States  or  the  governor 
of  the  State  of  California  may  appoint  general  courts-martial.  (2)  The  commanding 
officer  of  each  garrison,  fort,  post,  camp,  or  other  place,  brigade,  regiment,  detached 
battalion,  or  other  detached  command,  may  appoint  special  courts-martial  for  his  com- 
mand, but  such  special  courts-martial  may  in  any  case  be  appointed  by  superior 
authority  when  by  the  latter  deemed  desirable.  (3)  The  commanding  officer  of  each 
garrison,  fort,  post,  or  other  place,  regiment  or  corps,  detached  battalion,  company, 
or  other  detachment  of  the  national  guard,  may  appoint  for  such  place  or  command 
a  summary  court  to  consist  of  one  officer  who  shall  have  power  to  administer  oaths 
and  to  try  the  enlisted  men  of  such  place  or  command,  for  breaches  of  discipline,  and 
violations  of  law  governing  such  organizations. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  272;  amended  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  inconsistent  therewith),  Stats,  and  Amdts.  1917,  p.  311.  In  efTect 
immediately. 

§2020.  POWERS  [OF  COURTS-MARTIAL].  1.  General  courts-martial 
shall  have  the  power  to  impose  fines  not  exceeding  two  hundred  doUars;  to  sentence 
to  forfeiture  of  pay  and  allowances;   to  a  reprimand;   to  dismissal  or  dishonorable 
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discharge  from  the  service;  to  reduction  of  noncommissioned  officers  to  the  ranks; 
or  any  two  or  more  of  such  punishments  may  be  combined  in  the  sentences  imposed 
by  such  courts. 

2.  [Special  courts-martial.]  Special  courts-martial  shall  have  the  power  to  try  any 
person  subject  to  military  law,  except  a  commissioned  officer,  for  any  crime  or  offense 
made  punishable  by  the  military  laws  of  the  United  States,  and  such  special  courts- 
martial  and  [shall]  have  the  same  powers  of  punishment  as  the  general  courts-martial, 
except  that  fines  imposed  by  such  special  courts-martial  shall  not  exceed  one  hundred 
dollars. 

3.  [Summary  courts-martial.]  Summary  courts-martial  shall  have  the  power  to 
impose  on  enlisted  men  fines  not  exceeding  twenty-five  dollars  for  any  single  offense, 
and  may  sentence  to  forfeiture  of  pay  and  allowances.  The  proceedings  of  such  court 
shall  be  informal,  and  the  minutes  thereof  shall  be  the  same  as  prescribed  for  summary 
courts  of  the  United  States  army. 

[Other  powers.]  AH  courts-martial  including  summary  courts,  shall  also  have  such 
powers  as  are  conferred  on  them  by  the  articles  of  war,  and  shall  have  cognizance  of 
and  jurisdiction  over  all  violations  of  said  articles;  they  shall  also  have  power  to 
sentence  to  confinement  in  lieu  of  fines  authorized  to  be  imposed  by  such  courts,  but 
such  sentences  of  confinement  shall  not  exceed  one  day  for  each  dollar  of  fine 
authorized. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  273;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  633; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with). Stats,  and  Amdts.  1917,  p.  312.   In  effect  immediately. 

§  2021.  REVISION  AND  APPROVAL  OF  SENTENCE.  The  officer  appoint- 
ing a  court-martial  must  review  the  proceedings  and  approve  or  disapprove  the  sentence 
of  such  court-martial,  and  must  direct  the  execution  of  such  sentence,  or  mitigate  the 
punishment,  or  may  remit  the  sentence  of  the  person  convicted;  but  no  sentence  of 
dismissal  from  the  service  or  dishonorable  discharge  shall  be  executed  until  approved 
by  the  governor  of  this  state; 

[Appeal  to  governor.]  provided,  that  an  officer  or  enlisted  man  so  sentenced  may 
within  fifteen  days  after  official  publication  of  the  action  of  the  reviewing  officer, 
appeal  to  the  governor  of  this  state  to  review  the  proceedings  and  to  disapprove 
them  or  pardon  the  offense,  in  which  case  the  officer  approving  the  sentence  will 
forward  the  proceedings  in  the  case  to  the  governor  of  this  state,  and  the  execution 
of  the  sentence  must  be  suspended  until  the  proceedings  are  returned  with  the  decision 
thereon. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  273;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  830, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  118;  May  10,  1917  (repealing  all  acts 
and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  312. 
In  effect  immediately. 

§  2022.  SERVICE  OF  CHARGES.  When  an  officer  or  enlisted  man  is  put 
in  arrest  for  the  purposes  of  trial,  a  copy  of  the  charges  and  specifications  upon  which 
he  is  to  be  tried  shall  be  delivered  to  him  or  left  at  his  last  known  place  of  abode 
or  business,  within  such  time  as  is  prescribed  by  the  laws  and  regulations  gov- 
erning procedure  in  the  United  States  army  in  similar  circumstances,  and  a  court 
shall  be  ordered  for  his  trial  within  the  time  similarly  prescribed  by  the  rules  and 
regulations  of  the  United  States  army.  If  a  copy  of  the  charges  and  specifications  be 
not  served,  or  a  court  not  ordered  within  the  time  herein  limited,  the  arrest  shall 
cease,  but  such  charges  and  specifications  may  be  served,  a  court  ordered,  and  the 
officer  or  enlisted  man  be  brought  to  trial  after  such  release  from  arrest  within  the 
time  prescribed  by  the  rules  and  regulations  of  the  United  States  army  in  similar 
circumstances.    The  appearance  of  the  accused,  without  objection  and  pleading  to  the 
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charges,  shall  be  deemed  a  waiver  of  any  defect  or  irregularity  of  such  service  of 
any  of  the  papers  mentioned  in  this  section. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  273;  amended  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  313.  In  effect  imme- 
diately. 

§2023.  SUBP(ENAS,  ATTACHMENTS,  COMMISSIONS.  Each  military 
court  shall  have  the  same  power  to  compel  by  subpcsna,  by  subpoena  duces  tecum,  and 
by  attachment,  the  attendance  of  witnesses,  both  civilian  and  military,  and  the  produc- 
tion of  books,  papers,  and  documents,  and  to  punish  for  contempt  a  witness  duly 
subpoenaed  for  nonattendance,  or  refusal  to  be  sworn  or  testify,  or  to  produce  books, 
papers  and  documents,  as  is  possessed  by  any  superior  court  of  this  state.  Military 
courts  shall  also  have  power  to  take  by  commission  the  testimony  of  witnesses  who 
can  not  reasonably  be  produced  at  the  trial  to  the  same  extent  as  the  superior  court 
aforesaid.  Commissions  and  subpoenas  may  be  issued  by  the  president  or  the  judge 
advocate,  if  there  be  one,  of  the  court,  both  before  and  after  being  sworn,  for  witnesses 
whose  attendance  or  testimony  before  such  court  may  be  necessary  in  behalf  of  the 
prosecution,  and  upon  application  in  behalf  of  any  person  to  be  tried  by  such  court, 
either  the  president  or  the  judge  advocate  may  direct  the  commanding  officer  of  any 
organization  to  cause  such  subpoena  to  be  served  on  any  member  of  his  command.  A 
witness  not  appearing  in  obedience  to  a  subpoena  when  served  personally  with  a  copy 
of  the  same,  and  not  having  sufficient  excuse,  shall  forfeit  to  the  people  of  the  state 
the  sum  of  twenty-five  dollars.  The  president  of  each  court  shall,  from  time  to  time, 
report  to  the  judge  advocate  general,  the  names  of  all  such  delinquent .  witnesses, 
together  with  the  names  and  places  of  residence  of  the  persons  serving  such  subpoena, 
and  a  Judge  advocate  may  sue  for  and  recover  such  penalties  in  the  name  of  the 
people. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  274;  amended  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  313.  In  effect  imme- 
diately. 

§2024.    FORM  OF  MANDATES:   EXECUTION  BY  PUBLIC  OFFICERS. 

Military  courts  are  empowered  to  issue  all  process  and  mandates^  Including  writs  and 
warrants,  necessary  and  proper  to  carry  into  full  effect  the  powers  vested  in  such  courts, 
such  process  and  mandates  will  be  directed  to  the  provost  marshal,  the  sheriff  of  any 
coimty,  and  the  constables  and  marshals  of  any  town  or  city.  It  shall  be  the  duty  of 
all  officers  to  whom  such  process  or  mandates  may  be  so  directed  to  execute  the  same 
and  make  return  of  their  acts  thereunder  according  to  the  requirements  of  the  same. 
The  keepers  and  wardens  of  all  city,  county  and  city  and  county  jails  shall  receive 
the  bodies  of  persons  committed  by  the  process  or  mandate  of  a  military  court  and 
confine  them  in  the  manner  prescribed  by  law.  Except  as  otherwise  specially  provided 
in  this  chapter,  no  fees  or  charges  of  any  nature  shall  be  demanded  or  required  to  be 
paid  by  the  state,  or  any  military  court  or  member  thereof,  or  by  the  person  executing 
its  mandate  or  process,  or  to  any  public  officer  for  receiving,  executing,  or  returning 
any  such  process  or  mandate,  or  for  any  service  in  connection  therewith,  or  for  receiv- 
ing or  confining  the  person  in  jail  or  custody  thereunder. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  274;  amended  May  10,  1917  (repealing  all  acts  and  parts  of  acts 
inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  314.  in  effect  imme- 
diately. 

§2026.  FINES  [AND  PENALTIES],  HOW  COLLECTED.  For  the  pur- 
pose of  collecting  fines  or  penalties,  imposed  by  a  court-martial,  the  president  of  any 
such  general  or  special  court-martial  and  the  summary  court  officer  of  any  such  sum- 
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mary  court  must  make  a  list  of  all  such  fines  and  penalties,  and  of  the  persons  against 
whom  they  have  been  imposed,  and  must  thereafter  issue  a  warrant  under  his  hand, 
directed  to  any  sheriff  or  constable  of  the  county  commanding  him  to  levy  and  collect 
such  fines,  together  with  the  costs,  upon  and  out  of  the  property  of  the  person  against 
whom  the  fine  or  penalty  was  imposed;  and  such  warrant  shall  be  executed  and 
renewed  in  the  same  manner  as  executions  from  the  justices'  courts  are  executed  and 
renewed.  All  fines  collected  shall  be  paid  by  the  officer  collecting  the  same  to  the 
commanding  officer  of  the  organization  of  which  the  person  fined  is  or  was  a  member, 
and  accounted  for  by  said  commanding  officer  in  the  same  manner  as  are  other  state 
funds. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1906,  p.  275;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  633; 
May  10,  1917  (repealing  all  acts  and  parts  of  acts  inconsistent  there- 
with). Stats,  and  Amdts.  1917,  p.  314.   In  effect  immediately. 

§2027.     FINES     AND     PENALTIES     FOB     NON-ATTENDANCE     AT 

PAKADES,  ETC.   [repealed]. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  275;  repealed  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  302.  In 
effect  immediately. 

AETICLE  Vn. 

PAY  AND  ALLOWANCE. 

§  2079.  Allowances  for  military  organizations.   Military  fund.    [Salaries  of  officers.] 
§  2086.  Salaries,  adjutant  general's  department. 

§2079.  ALLOWANCES  FOB  MILITAKT  ORGANIZATIONS.  MILI- 
TARY B^JND.  [SALARIES  OF  OFFICERS.]  There  must  be  audited  and  allowed  by  the 
adjutant  general  and  paid  out  of  the  appropriation  for  military  purposes,  upon  the  war- 
rant of  the  state  controller,  to  the  commanding  officer  of  each  infantry,  coast  artillery, 
engineer,  field  hospital,  ambulance  company,  and  the  headquarters  company  of  each  regi- 
ment of  infantry,  and  each  division  and  marine  company  of;  the  naval  militia,  except  the 
engineer  division  of  the  naval  militia,  the  sum  of  one  hundred  fifty  dollars  per  month;  to 
the  commanding  officer  of  each  machine  gun  company,  signal  company,  troop  of  cavalry, 
battery  of  field  artillery,  supply  company,  and  the  engineer  divisions  of  the  naval  militia, 
the  sum  of  two  hundred  dollars  per  month;  to  each  supply  company  of  separate  bat- 
talions and  squadrons  the  sum  of  seventy-five  dollars  per  month;  the  sum  so  paid  to  be 
used  for  armory  rent,  care  of  arms,  and  proper  incidental  expenses  of  the  company, 
troop,  battery,  field  hospital,  or  division.  There  shall  be  audited,  allowed,  and  paid  out 
of  the  same  appropriation  to  the  commanding  officer  of  each  brigade  the  sum  of  two 
hundred  dollars  per  month;  to  the  commanding  officer  of  the  naval  militia  the  sum  of 
two  hundred  dollars  per  month;  to  the  commanding  officer  of  each  regiment  of  infantry, 
and  to  the  commanding  officer  of  each  unit  of  coast  artillery  corresponding  to  a  regi- 
ment of  infantry,  two  hundred  dollars  per  month;  to  the  commanding  officer  of  each 
separate  battalion  of  field  artillery,  naval  militia,  engineer  troops  and  squadron  of 
cavalry,  the  sum  of  fifty  dollars  per  month,  and  to  the  commanding  officer  of  each 
separate  fort  command,  coast  artillery,  the  sum  of  twenty-five  dollars  per  month;  the 
sums  so  paid  to  be  used  for  rent  of  headquarters,  clerical  expenses,  stationery,  printing, 
postage  and  proper  incidental  expenses  of  the  commanding  officer  of  the  organization 
for  which  said  sums  are  audited,  allowed  and  paid.  There  shall  be  audited,  allowed  and 
paid  to  the  commanding  officer  of  the  naval  militia,  the  adjutant  of  each  regiment  of 
infantry  and  coast  artillery,  which  shall  have  attached  to  it  a  uniformed  and  organized 
band  of  not  less  than  twenty-five  men,  the  sum  of  seventy-five  dollars  per  month  for 
such  band;  to  the  chief  surgeon  the  sum  of  fifty  dollars  per  month  for  rent  and  proper 
incidental  expenses;  and  to  the  adjutant  general  [the]  sum  of  fifteen  thousand  dollars 
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per  annum,  to  be  expended  by  him  in  promoting  target  practice.  There  must  be  audited 
and  allowed  by  the  adjutant  general,  and  paid  out  of  the  appropriation  for  military 
purposes,  to  the  medical  officer  in  charge  of  each  detachment  of  the  medical  depart- 
ment on  duty  with  each  regiment  of  infantry,  coast  artillery,  the  naval  militia,  separate 
battalions  and  squadrons,  the  sum  of  fifty  dollars  per  month  for  rent  and  proper 
incidental  expenses  of  such  detachments,  and  to  the  medical  officer  in  charge  of 
detachment  of  the  medical  corps  attached  to  each  separate  fort  command,  coast  artil- 
lery the  sum  of  ten  dollars  per  month  for  proper  incidental  expenses.  No  claim  shall 
be  allowed  under  the  provisions  of  this  section  except  upon  demand  made  quarterly 
in  duplicate,  signed  and  sworn  to  by  the  officer  claiming  the  same  before  any  officer 
of  the  national  guard,  or  notary  public,  and  forwarded  through  the  headquarters  of 
the  regiment,  coast  artillery  corpd,  separate  battalion,  or  separate  squadron,  or  naval 
militia,  with  the  approval  of  each  commanding  officer  through  whose  headquarters  they 
are  required  to  pass,  direct  to  the  adjutant  general;  provided,  that  the  adjutant  general 
may  make  expenditures  at  any  time  for  the  promotion  of  target  practice,  out  of  the 
appropriation  for  that  purpose  herein  provided  for. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  278;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  831, 
Kerr's  StaU.  and  Amdts.  1906-7,  p.  119;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  634;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  330; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1115;  May  20,  1915,  Stats, 
and  Amdts.  1915,  p.  675;  May  10,  1917  (repealing  all  acts  and  parts  of 
acts  Inconsistent  therewith).  Stats,  and  Amdts.  1917,  p.  314.  In  effect 
immediately. 

§2086.  SALABIES,  ADJUTANT  GENERAL'S  DEPARTMENT.  There 
shall  be  allowed  and  paid  out  of  the  general  fimd  in  the  state  treasury  to  officers, 
clerks  and  other  employees  in  the  adjutant  general's  department,  the  following  salaries 
payable  monthly:  To  the  brigadier  general  of  the  adjutant  general's  department  (the 
adjutant  general)  a  sum  not  to  exceed  five  thousand  dollars  per  annum*  to  be  fixed 
by  the  governor;  to  the  lieutenant  colonel  of  the  adjutant  general's  department,  three 
thousand  dollars  per  annum;  to  the  chief  clerk,  one  thousand  nine  hundred  dollars  per 
annum;  three  clerks,  one  thousand  seven  hundred  dollars  per  annum  each;  one  stenog- 
rapher and  derk,  one  thousand  five  hundred  dollars  per  annum;  one  military  store- 
keeper, one  thousand  two  hundred  dollars  per  annum;  one  assistant  military  storekeeper 
and  porter,  nine  hundred  dollars  per  annum. 

History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  279;  amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  636; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  676;  May  10,  1917  (repealing 
all  acts  and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts. 
1917,  p.  316.   In  effect  immediately. 


ARTICLE  Vni. 

PRIVILEGES,  PROHIBITIONS,  ETC. 

S  2107.  Armories  and  arsenals. 

§  2107.  ABMORIES  AND  ARSENALS.  The  adjutant  general  shall  have 
control  of  all  armories  and  arsenals  built  by  the  state,  or  that  may  come  Into  posses- 
sion of  the  state,  or  any  building  or  buildings  that  may  be  erected,  purchased,  leased 
or  provided  by  any  town,  city,  county,  or  city  and  county,  for  armory  or  arsenal 
purposes  pursuant  to  any  legislative  act  It  shall  be  the  duty  of  the  adjutant  general, 
nnder  direction  of  the  governor,  to  make  and  enforce  regulations  for  the  government 
and  control  of  such  armories,  arsenals  and  buildings,  and  where  appropriations  have 
been  made  therefor,  to  advertise  for  and  receive  bids  for  the  construction  of  armories, 
or  arsenals,  to  enter  into  contract  for  the  construction  and  completion  thereof,  to 
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contract  for  and  purchase  the  furnishings  therefor,  and  to  purchase  and  lease  real 
estate  for  the  purpose  of  erecting  armories  or  arsenals  thereon;  provided,  that  it  shall 
be  the  duty  of  the  state  engineer  to  furnish  the  plans,  estimates  and  specifications 
for  all  armories  and  arsenals,  and  to  superintend  the  erection  and  construction  of  such 
buildings. 

History:  Enactment,  relating  to  armory  board,  approved  March  19, 
1909,  Stats,  and  Amdts.  1909,  p.  452;  amended  May  20,  1915,  Stats, 
and  Amdts.  1915,  p.  676;  present  act  approved  May  10,  1917  (repeallnfe 
all  acts  and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts. 
1917,  p.  316.   In  effect  immediately. 


ARTICLE  IX. 

NAVAL  MILITIA. 

§  2111.  Divisions  [of  naval  militia]. 

§  2112.  Application  of  laws,  rules  and  regulations  of  United  States  navy. 

§  2111.  DIVISIONS  [OF  NAVAL  MILITIA].  The  organized  naval  iDilitia 
of  California  shall  consist  of  such  numbers  of  deck  and  engineer  divisions  and  com- 
panies of  marines  as  the  commander-in-chief  may,  from  time  to  time,  prescribe,  in 
conformity  with  the  requirements  of  the  navy  department.  The  naval  militia  shall  be 
located  throughout  the  coast  of  the  State  of  California  at  the  discretion  of  the  com- 
mander-in-chief. The  words  "division"  and  "company"  as  used  in  this  chapter  in 
connection  with  the  naval  militia  shall  have  the  same  meaning  and  effect  as  "company 
when  used  in  connection  with  infantry  as  used  in  this  chapter,  and  the  word  "battalion 
as  used  in  this  chapter  in  connection  with  the  naval  militia  shall  have  the  same  mean- 
ing and  effect  as  "battalion"  when  used  in  connection  with  infantry  as  used  in  this 
chapter.  The  several  divisions  and  companies  of  marines  of  the  naval  militia  shall 
be  organized  into  battalions  at  the  discretion  of  the  commander-in-chief. 


History:  Enactment  approved  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  282;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  833, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  120;  March  22,  1909,  Stats,  and 
Amdts.  1909,  p.  637;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1118; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  678;  May  10,  1917  (repealing 
all  acts  and  parts  of  acts  inconsistent  therewith).  Stats,  and  Amdts. 
1917,  p.  316.  In  effect  immediately. 

§2112.    APPLICATION  OF  LAWS,   RULES  AND   REGULATIONS   OF 

UNITED  STATES  NAVT.  The  numerical  strength,  rank,  titles  and  insignia  of  rank 
of  the  divisions  and  companies  of  marines  of  the  naval  militia  shall  conform  to  the 
laws,  rules  and  regulations  of  the  United  States  navy,  and  such  rules  and  regulations 
as  may  be  prescribed  by  the  secretary  of  the  navy  for  the  naval  militia.  The  naval 
militia  shall  be  organized  into  one  or  more  naval  brigades,  which  shall  consist  of  such 
administrative  battalions  as  may  be  prescribed  by  the  navy  department  for  like  number 
of  divisions  in  the  United  States  navy. 

The  officers,  chief  warrant  officers,  warrant  officers  and  enlisted  men  of  the  naval 
militia  of  California  shall  be  of  such  number  and  grades  as  may  be  prescribed  by 
the  commander-in-chief  and  the  same  shall  be  of  the  same  number  and  grades  as  are 
authorized  or  prescribed  by  the  laws  and  regulations  of  the  United  States  for  similar 
organizations  of  the  United  States  navy,  or  as  authorized  or  prescribed  by  said  laws  and 
regulations  of  the  navy  department  for  the  naval  militia. 

All  officers  now  serving  in  the  active  naval  militia  of  this  state,  or  who  may  here- 
after be  commissioned  therein,  shall  hold  their  positions  until  they  shall  have  reached 
the  age  of  sixty-four  years,  unless  retired  prior  to  that  time  by  reason  of  resignation, 
disability,  or  for  cause  to  be  determined  by  a  court-martial  legally  convened  for  that 
purpose. 
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[Examination  for  oommandijig  officer.]  In  order  to  select  a  commanding  officer  for 
the  naval  militia  the  adjutant  general  shall  nominate  not  to  exceed  three  officers,  not 
below  the  grade  of  lieutenant  commander,  and  will  cause  such  candidates  to  be  exam- 
ined. The  candidate  receiving  the  highest  rating  in  such  examination  will  be  recom- 
mended by  the  adjutant  general  to  the  governor  for  commission. 

tVacanciea.]  When  vacancies  occur  in  the  commissioned  personnel,  the  commanding 
officer  of  the  naval  militia  will  recommend  not  to  exceed  three  candidates  to  the 
adjutant  general,  who  will  cause  such  candidates  to  be  examined.  The  candidate 
receiving  the  highest  rating  in  such  examination  will  be  recommended  by  the  adjutant 
general  to  the  governor  for  commission. 

Chief  warrant  officers  may  be  appointed  by  the  commander-in-chief  upon  the  recom- 
mendation of  the  commanding  officer  of  the  naval  militia  and  shall  receive  from  the 
commander-in-chief  a  commission  in  the  same  form  as  commissioned  officers  of  the 
naval  militia. 

Warrant  officers  may  be  appointed  by  the  adjutant  general  upon  the  recommendation 
of  the  commanding  officer  of  the  naval  militia  and  warrants  for  warrant  officers  may 
be  Issued  by  the  adjutant  general  upon  the  recommendation  of  the  commanding  officer 
of  the  naval  militia. 

Chief  petty  officers  and  petty  officers  shall  be  appointed  by  the  commanding  officer 
of  the  naval  militia,  who  shall  issue  to  such  chief  petty  officers  and  petty  officers  a 
warrant  in  proper  form. 

[Organization  in  conformity  to  United  States  laws.]  The  organization  of  the  naval 
militia  shall  conform  generally  to  the  provisions  of  the  laws  of  the  United  States. 
The  system  of  discipline  and  exercise  shall  conform  to  that  of  the  navy  of  the  United 
States  as  It  is  now  and  as  it  may  hereafter  be  prescribed  by  congress  and  that  pre- 
scribed by  the  provisions  of  the  Political  Code,  relating  to  the  national  guard  of 
California,  and  that  prescribed  by  the  secretary  of  the  navy  for  the  guidance  of  the 
naval  militia; 

[Powers  of  commander-in-chief.]  the  commander-in-chief  shall  have  power  to  alter, 
divide,  annex,  consolidate  and  disband  the  naval  militia  or  any  portion  thereof  when- 
ever in  his  Judgment  the  efficiency  of  the  state  forces  will  thereby  be  Increased,  and 
he  shall  have  power  to  make  such  rules  and  regulations  as  may  be  deemed  proper 
for  the  use,  government  and  instruction  of  the  naval  militia;  but  such  rules  and  regu- 
lations shall  conform  to  those  governing  the  United  States  navy  and  those  prescribed 
for  the  secretary  of  the  navy  for  the  conduct  of  the  naval  militia.  The  commander-in- 
chief  is  authorized  to  apply  to  the  President  of  the  United  States  for  the  detail  of 
commissioned  officers  and  petty  officers  of  the  navy  to  act  as  inspectors  and  instructors 
in  the  art  of  naval  warfare.  Summary  courts-martial  for  the  naval  militia  when 
necessary  shall  be  ordered  by  the  commanding  officer  of  the  naval  militia  and  general 
courts-martial  for  the  naval  militia  when  necessary  shall  be  ordered  by  the  commander- 
in<<^ef  and  shall  be  organized  and  conducted  within  the  laws,  regulations  and  usages 
of  the  United  States  navy,  and  the  provisions  of  the  section  relating  to  the  military 
courts  In  this  chapter.  The  proceedings  shall  be  reviewed  and  sentence  executed  as 
provided  in  this  chapter. 

[Command  of  vessels  loaned  by  United  States  government.]  Vessels  loaned  by  the 
United  States  government  to  the  State  of  California  for  the  use  of  the  naval  militia 
shall  be  commanded  by  the  ranking  officer  for  line  duty  resident  at  the  port  to  which 
said  vessel  is  assigned,  and  in  the  absence  of  such  ranking  officer  for  line  duty,  by 
the  next  ranking  officer  for  line  duty. 

[When  insufficient  men  available.]  In  a  locality  where  there  are  insufficient  men 
available  to  form  an  engineer  division  and  there  already  exists  an  organized  deck 
division,  men  of  the  artificer  branch  may  be  additionally  enrolled  in  such  deck  divi- 
sion with  such  ratings  as  they  may  be  qualified  to  fill,  until  such  time  as  there  is  a 
sufficient  number  of  them  to  form  a  separate  engineer  division,  and  any  men  in  such 
artificer  branch  may  be  rated  in  the  various  petty  officers'  ratings  in  the  artificer 
branch  of  the  naval  service  which  they  are  qualified  to  fill.  In  a  locality  where  there 
are  insufficient  men  available  to  form  a  marine  company  and  there  is  already  existing 
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In  that  locality  a  deck  diyision  of  the  naval  militia,  a  marine  section  may  be  organized 
with  one  officer  and  not  less  than  twenty  enlisted  marines. 

Sec.  42.  [Repeal.]  All  laws  or  parts  of  laws  in  so  far  as  they  are  not  consistent 
with  these  amendments  are  hereby  repealed. 

Sec.  43.  [Urgency  measure.]  Inasmuch  as  the  provisions  of  the  existing  law  relat- 
ing to  the  national  guard  are  in  conflict  with  the  provisions  of  the  national  defense 
act,  and  the  provisions  herein  contained  are  necessary  to  enable  the  national  guard 
of  this  state  to  comply  with  the  requirements  of  said  national  defense  act,  and  in  view 
of  the  unsettled  condition  of  the  relations  of  the  United  States  with  foreign  powers, 
this  act  is  declared  to  be  necessary  for  the  immediate  preservation  of  the  public  peace 
and  safety  and  to  be  an  urgency  measure  within  the  meaning  of  section  one  of  article 
four  of  the  constitution. 

History:  Enactment  relating  to  organization  of  naval  militia, 
strength,  rank,  etc.,  approved  March  18,  1905,  Stats,  and  Amdts.  1905,  p. 
283;  amended  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  833,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  121;  March  22,  1909,  Stats,  and  Amdts. 
1909,  p.  637;  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  331;  June  16, 
1913,  Stats,  and  Amdts.  1913,  p.  1118;  May  20,  1915,  Stats,  and  Amdts. 
1915,  p.  679;  May  10,  1917  (repealing  all  acts  and  parts  of  acts  incon- 
sistent therewith).  Stats,  and  Amdts.  1917,  p.  317.  In  effect  immedi- 
ately. 

TITLE  V. 
PUBLIC  INSTITUTIONS. 

CHAPTER  I. 

STATE  COMMISSION  OF  LUNACY,  STATE  HOSPITALS,  AND  CAKE,  CUSTODY, 
APPREHENSION,  COMMITMENT  OF  INSANE  AND  OTHEB 

INCOMPETENT  PERSONS. 

§  2141.  Powers  of  commission. 

§  2187.  Transfer  of  patients  [from  one  hospital  to  another]. 

§  2141.    POWERS  OF  COMMISSION.    The  commission  has  power : 

1.  To  appoint  a  secretary  whose  term  of  office  shall  be  four  years  from  and  after 
the  date  of  his  appointment  and  to  fix  his  salary,  which  shall  not  be  changed  during 
his  term  of  office,  and  which  shall  be  paid  at  the  same  time  and  in  the  same  manner 
as  are  the  salaries  of  other  state  officers,  and  to  appoint  such  other  employees  as  it 
may  deem  necessary  and  fix  their  compensations; 

2.  To  appoint,  by  its  order,  a  competent  person  to  examine  the  books,  papers,  and 
accounts,  and  also  into  the  general  condition  and  management  of  any  institution  in 
this  chapter  mentioned,  to  the  extent  deemed  necessary  and  specified  in  such  order; 

3.  To  fix  the  annual  salaries  of  the  resident  officers  and  treasurers  of  the  state 
hospitals,  which  must  be  uniform  in  all  the  state  hospitals  for  the  insane  and  as  near 
uniform  as  possible  in  all  state  hospitals,  and  to  classify  the  other  officers  and  employees 
in  grades,  and  determine  the  salaries  and  wages  to  be  paid  in  each  grade,  which  must 
be  uniform  in  all  hospitals  for  the  insane,  and  as  near  uniform  as  possible  in  all  state 
hospitals; 

4.  To  determine  the  kind  and  character  of  all  employees  who  shall  be  employed  at 
any  state  hospital  according  to  the  needs  and  objects  of  the  hospital; 

6.  To  permit  any  religious  or  missionary  corporation  or  society  to  erect  a  building 
on  the  grounds  of  any  state  hospital  for  the  holding  of  religious  senrices,  said  building 
when  erected  to  become  the  property  of  the  state  and  to  be  used  exclusively  for  the 
benefit  of  the  inmates  and  employees  of  such  state  hospital  and  subject  to  such  regu- 
lations and  conditions  as  may  be  determined  or.  imposed  by  said  commission; 
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6.  To  establish  and  supervise  a  training  school  for  attendants  and  nurses  in  any 
state  hospital,  under  rules  and  regulations  of  the  commission. 

History:  Enactment  approved  March  26,  1903,  Stats,  and  Amdts. 
1903,  p.  487;  amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  57; 
Hay  5,  1917,  Stats,  and  Amdts.  1917,  p.  274.   in  effect  July  27,  1917. 


§2171. 

1.  CoBiiiiltBMBt  of  inaane  persona.  —  The 

power  of  the  superior  courts  or  the  Judges 
thereof  to  examine  or  try  and  commit  insane 
persons  to  the  hospitals  for  the  Insane, 
maintained  by  the  state,  is  derivable  alone 
from  legislative  enactments,  and  where  the 
statute  prescribes  a  specific  test  determina- 
tive of  the  question  of  insanity,  that  is  to 
say,  where  the  test  thus  prescribed  requires 
a  finding  of  a  specifically  defined  character 
of  mental  derangement  to  authorize  or  Jus- 
tlfy  the  commitment  of  the  patient  to  a 
public  hospital  for  the  care  and  treatment 
of  the  insane,  then  the  evidence  addressed 
to  the  issue  and  the  findings  of  the  Judge 
must  measure  up  to  such  test  in  order  to 
sustain  the  conclusion  that  the  person  is 
afflicted  'With  such  form  of  insanity;  other- 
wise, even  though  the  patient  is  not  wholly 
of  sound  mind,  the  order  of  commitment  is 
la  excess  of  the  legal  authority  or  Jurisdic- 
tion of  the  court  or  Judge  conducting  the  in- 
quisition.— ^Application  of  Harcourt,  27  Cal. 
App.  642,   160  Pac.  1001. 

2.  The  provisions  of  section  2168  to  and 
including  section  2171  of  the  Political  Code 
regrulating  the  examination  and  trial  of  per- 
sons charged  with  being  insane,  and  the  ad- 
judication of  insanity  in  such  cases,  pre- 
scribe such  a  test,  and  to  that  test  the 
evidence  and  the  findings  of  the  medical 
examiners  and  the  court  or  Judge  must  con- 
form to  Justify  an  adjudication  of  insanity.^ 
Application  of  Harcourt,  27  Cal.  App.  642, 
150  Pac.  1001. 

S.  Under  the  provisions  of  such  secllons 
the  degree  or  character  of  insanity  necessary 
to  be  found  In  one  to  Justify  an  adjudica- 
tion that  he  is  Insane  is,  that  he  must  be, 
by  reason  of  his  insanity,  a  menace  to  life, 
health,  person  and  property,  and  therefore 
dangerous  to  be  at  large,  and  while  It  is  not 
necessary  in  order  to  support  the  adjudica- 
tion and  commitment  that  a  finding  or 
conclusion  from  the  evidence  that  he  is  dis- 
ordered in  mind  to  the  degree  prescribed 
should  be  in  the  precise  langruage  of  the 
statute.  It  should  be  so  expressed  that  it 
clearly  appears  therefrom  that  the  patient 
is  so  disordered  In  mind  as  to  endanger  life, 
health,  person  and  property,  and  for  that 
reason  is  dangerous  to  be  at  large. — Appli- 
cation of  Harcourt,  27  Cal.  App.  642,  160  Pac. 
1001. 

4.  It  is  essential  In  order  to  Justify  a 
judgment  or  order  adjudging  a  person  Insane 
to  the  extent  that  his  confinement  in  a  hos- 
pital for  insane  persons  is  necessary  to  the 
safety  of  the  public,  that  there  be  a  finding 
of  a  mental  condition  in  the  patient  from 
which  there  will  follow  more  than  a  mere 
possibility  that  he  will,  by  reason  of  such 
condition,    if   allowed    to   remain    at   large. 
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endanger  life,  health,  person  and  property. 
— Application  of  Harcourt,  27  Cal.  App.  642, 
150  Pac.  1001. 

5.  An  adjudication  and  commitment  for 
Insanity  is  not  sufficiently  supported  by  the 
certificate  of  the  medical  examiners  and  the 
findings  of  the  Judge  stating  that  the  patient 
is  insane,  and  is  so  far  disordered  in  mind 
as  to  possibly  endanger  health,  person  and 
property,  but  where  such  certificate  and  find- 
ings further  recite  that  it  is  dangerous  for 
life,  health,  person  and  property  for  such 
person  to  be  at  large,  and  that  her  condi- 
tion is  such  as  to  require  care  and  treatment 
in  a  hospital  for  the  care  and  treatment  of 
the  Insane,  the  Judgment  and  commitment 
is  sufllclently  supported.  —  Application  of 
Harcourt,  27  Cal.  App.  642.  160  Pac.  1001. 

§  2185c. 

INB3BRIATB3S  AND  DRUG  HABITUBS— 
ARRB3ST  AND  COMMITBIBNT. 

1.  As  to  object  of  statute. 

2.  Jury  trial — ^Right  to. 

3.  Nature  of  proceeding. 

4.  — Special  proceeding. 

5,  6.  Reasonable  opportunity  to  produce  wit- 
nesses. 

1.  As  to  object  of  vtatnte. — ^The  object 
of  this  statute  Is  merely  to  authorize  the 
state  to  take  charge  of  and  force  treatment 
upon  those  so  far  addicted  to  the  intem- 
perate use  of  alcoholic  liquors  or  narcotics 
as  to  have  lost  the  power  of  self-control 
or  to  have  become  inebriates  or .  dipso- 
maniacs. The  legislation  represents  the  ex- 
ercise only  of  the  police  power  whereby  the 
state  may  control  or  correct  the  individual 
habits  of  Its  citizens  where  such  habits  are 
or  may  become  a  menace  to  the  peace,  com- 
fort, health  and  "good-neighborhood"  of  the 
commonwealth.  —  Matter  of  Application  of 
O'Connor.  29  Cal.  App.  226,  165  Pac.  116. 

2.  Jury  trlal^Rlght  to. — One  is  not  en- 
titled as  a  matter  of  right  to  a  Jury  trial, 
and  therefore  this  section  is  not  unconstitu- 
tional because  it  omits  to  provide  for  a  Jury 
trial  in  cases  arising  under  its  provisions. 
The  right  to  a  trial  by  Jury  secured  by  the 
constitution  is  the  right  as  It  existed  and 
was  recognized  at  common  law. — ^Matter  of 
Application  of  O'Connor,  29  Cal.  App.  226, 
155  Pac.  116. 

8.  Nature  of  proceeding. — ^Under  the  com- 
mon law  there  was  no  Inquisition  precisely 
like  that  authorized  by  this  section,  the 
nearest  approach  being  under  the  writs  of 
de  Idlota  Inqulrendo  and  de  lunatlco  Inquir- 
endo.  The  theory  upon  which  such  inquisi- 
tions were  conducted  in  a  summary  manner 
without  a  Jury  was  that  the  proceeding  does 
not  Involve  an  inquiry  as  to  whether  a 
crime  had  been  committed,  nor  was  the  com- 


1*17  Sup.— 7 


assta 


|21g7 


POLITICAIi  CODE. 


[Pt.  Ill,  Tit.  V, 


mltment  of  the  patient  intended  as  a  pun- 
ishment, but  its  purpose  was  for  the  sole 
benefit  of  the  patient  by  facilitating:  the 
^proper  treatment  for  his  disease  and  at  the 
same  time  protecting:  his  estate  from  being: 
lost  or  destroyed  by  improvidence  or  impo- 
sitions on  him.  This  is  all  true  under  the 
proceedlng:s  provided  herein.  No  lnvestig:a- 
tion  of  a  criminal  act  Is  involved,  nor  is  the 
detention  of  the  patient  for  a  period  pre- 
scribed by  the  section  penal  punishment  nor 
Intended  as  such. — ^Matter  of  Application  of 
O'Connor,  29  Cal.  App.  225,  156  Pac.  115. 

4.  —Special  proceeding:. — The  proceeding: 
hereunder  does  not  Involve  a  trial,  but  is  a 
mere  Inquisition  by  way  of  a  special  pro- 
ceeding:, the  determination  of  which  should 
be  left  larg:ely  to  persons  possessing:  the 
learning:  of  experts,  and  not  to  laymen,  of 
whom  jurors  are  usually  composed,  and  who 
do  not  possess  the  learning:  and  training: 
essential  to  the  intellig:ent  solution  of  the 
scientific  question  involved,  that  is.  whether 
or  not  the  person  is  suffering  from  some 
serious  mental  infirmity. — ^Matter  of  Applica- 


tion of  O'Connor,  29  Cal.  App.  225,  165  Pac. 

116. 

6.  Reasonable  opportunity  to  produce 
wltncoses. — In  a  proceeding:  for  the  commit- 
ment of  an  allegred  Inebriate  to  an  insane 
hospital,  it  is  not  a  denial  of  the  right  of  the 
"reasonable  opportunity"  given  by  section 
2186c  of  the  Political  Code  for  the  produc- 
tion and  examination  of  witnesses,  to  set 
the  time  for  the  hearing:  a  few  hours  after 
the  time  that  the  accused  was  broug:ht  be- 
fore the  Judg:e  for  a  hearing  and  examina- 
tion of  the  charge. — ^Matter  of  Application  of 
O'Connor,  29  Cal.  App.  226.  155  Pac.  115. 


8.  TVhat  constitutes  the  '^reasonable  op* 
portunlty"  to  produce  and  examine  witnesses 
which  the  statute  contemplates  shall  be 
given  a  person  charged  and  examined  under 
section  2185c  of  the  Political  Code  is  a 
matter  which  must  be  determined  by  the 
circumstances  of  each  particular  case,  and 
thus  the  matter  is  one  whose  determination 
rests  In  the  sound  discretion  of  the  Judge 
before  whom  the  charge  is  pending  and 
heard. — Matter  of  Application  of  O'Connor, 
29  Cal.  App.  226,  155  Pac.  115. 


§2187.  TRANSFER  OF  PATIENTS  [FROM  ONE  HOSPITAL  TO  AN- 
OTHER], (a)  When  the  building  of  any  state  hospital  becomes  overcrowded  with 
patients  or  inmates,  or  the  number  of  buildings  Is  reduced  by  fire,  or  other  casualties,  or 
for  other  sufficient  cause,  the  commission  may,  in  its  discretion,  cause  the  transfer  of 
patients  or  inmates  therefrom  or  direct  that  patients  or  inmates  required  to  be  sent 
thereto,  be  transferred  to  another  state  hospital,  where  they  can  be  conveniently 
received,  or  make,  in  emergencies,  temporary  provision  for  their  care,  preference  to 
be  given  in  such  transfer  to  a  hospital  in  an  adjoining  rather  than  a  remote  district. 
The  expense  of  such  transfer  is  chargeable  to  the  state,  and  the  bills  for  the  same, 
when  approved  by  the  commission,  must  be  paid  by  the  treasurer  of  state  on  the 
warrant  of  the  controller,  out  of  any  moneys  provided  for  the  care  or  support  of  the 
insane. 

(b)  [Transfer  on  request  of  relatives  or  friends.]  Patients  may  be  transferred  at 
the  request  of  relatives  or  friends;  provided,  there  is  room  in  the  hospital  to  which 
transfer  is  sought,  but  in  case  of  transfers  made  as  last  provided  the  expense  of  such 
transfers  shall  be  paid  by  such  relatives  or  friends;  provided,  further,  that  transfers 
as  last  provided,  shall  not  be  made  unless  the  consent  of  the  commission  and  the 
medical  superintendents  of  the  hospitals  from  which  and  to  which  said  transfer  is  to 
be  made  be  obtained. 

(c)  [Transfer  from  home  for  feeble-minded  to  state  hospital.]  The  commission, 
when  it  deems  it  necessary,  may  transfer  any  inmate  of  the  home  for  feeble-minded 
for  care  and  treatment  to  a  state  hospital  for  the  insane  for  care  and  treatment 
therein  and  the  counties,  guardian,  relatives  or  friends  of  such  inmate  shall  be  liable 
for  his  care,  support  and  maintenance  in  said  hospital  for  the  insane  in  the  same 
manner  and  to  the  same  extent  as  if  the  said  patient  were  still  an  inmate  of  said 
home.  The  commission,  when  it  deems  it  necessary,  may  transfer  any  patient  in  any 
state  hospital  for  the  insane  to  the  said  home  for  care  and  treatment  therein.  The 
estate,  relatives,  or  friends  of  such  patient,  or  the  county  from  which  such  patient 
was  originally  committed,  shall  be  liable  for  the  care,  support,  and  maintenance  of 
such  patient  at  the  said  home  in  the  same  manner  and  to  the  same  extent  as  if  the 
said  patient  had  been  originally  committed  to  the  said  home  at  the  date  of  such 
transfer. 

History:  Enactment  approved  March  26,  1903,  Stats,  and  Amdts. 
1903,  p.  508;  amended  February  26,  1909,  Stats,  and  Amdts.  1909,  p.  73; 
May  6,  1917,  SUts.  and  Amdts.  1917,  p.  275.  In  effect  July  27,  1917. 
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CHAPTER  Ha. 

ORPHAN  ASYLUMS. 

I  2283.  Appropriation  of  aid. 

§  2285.  Books  to  be  kept  by  institutions. 

§  2286.  Board  of  control  maj  inquire  into  institutions. 

§  2289.  Institutions  and  children  entitled  to  aid. 

§2283.  APPROPRIATION  OP  AID.  There  is  hereby  appropriated  out  of 
any  money  in  the  state  treasury  not  otherwise  appropriated,  to  each  and  every  instl- 
tntlon  In  this  state  conducted  for  the  support  and  maintenance  of  needy  minor  orphans, 
half  orphans,  or  abandoned  children,  and  to  each  and  every  county,  city  and  county, 
city,  or  town  maintaining  such  orphans,  half  orphans,  or  abandoned  children,  or  any 
or  all  of  such  classes  of  persons,  aid  as  follows: 

[Orphan,  one  hundred  dollars;  half  orphan,  seventy-five  dollars.]  For  each  whole 
orphan  and  abandoned  child  supported  and  maintained  in  any  institution,  not  in  excess 
of  one  hundred  dollars  per  annum;  and  for  each  half  orphan,  not  in  excess  of  seventy- 
five  dollars  per  annum;  but  each  abandoned  child  must  have  been  an  inmate  thereof 
for  one  year  prior  to  receiving  any  support  as  provided  in  this  chapter;  provided,  that 
in  addition  to  the  amount  paid  by  the  state  for  each  half  orphan  maintained  at  home 
by  its  mother,  the  county,  city  and  county,  city  or  town  may  pay  for  the  support  of 
such  half  orphan  an  amount  equal  to  the  sum  paid  by  the  state;  and  provided,  further, 
that  in  any  case  where  any  such  half  orphan  is  denied  aid  by  the  county,  upon  a  peti- 
tion setting  forth  the  facts  in  full  as  to  the  necessity  of  aid,  verified  by  five  reputable 
citizens  of  the  county,  city  and  county,  city,  or  town,  the  mother  of  such  child  shall 
have  the  right  of  appeal  direct  to  the  state  board  of  control  for  aid  for  her  child, 
and  should  her  appeal  be  sustained  by  said  board  payment  must  be  made  for  the  child 
as  above  provided. 

History:  ESnactment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  909,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  132;  amended  May  26, 
1913,  StatB.  and  Amdts.  1913,  p.  629;  May  15,  1917,  Stats,  and  Amdts. 
1917,  p.  560.    in  effect  July  27,  1917. 

§2285.  BOOKS  TO  BE  KEPT  BY  INSTITUTIONS.  Every  institution, 
county,  dty  and  county,  city,  or  town  entitled  to  aid  under  this  chapter  must  keep 
the  following  records,  which  at  all  times  must  be  open  to  the  state  board  of  control 
or  to  any  person  appointed  by  them  to  examine  the  same,  or  to  any  committee  of  the 
legislature,  or  to  any  clerk  or  officer  thereof  duly  authorized  to  make  such  exami- 
nation: 

1.  [Date  of  admission,  etc.]  A  record  on  which  must  be  entered  the  date  of  admis- 
sion, name,  age,  sex,  and  place  of  birth  of  each  and  every  orphan,  half  orphan,  and 
abandoned  child,  who  is  or  may  hereafter  be  received  or  admitted  into  such  institutioUr 
or  to  county  aid,  and  the  date  of  discharge  of  any  such  child,  when  such  diacharge  is 
made,  the  parentage,  if  known;  the  estate,  if  any,  to  which  the  child  is  heir,  and  the 
insurance,  if  any,  on  the  father's  or  mother's  life;  so  far  as  can  be  ascertained,  the 
place'  where  either  parent  or  both  died,  the  nativity  of  the  parents,  where  married,  the 
marriage  certificate,  where  recorded,  when  they  came  to  California,  place  of  residence 
in  California,  and  habits  of  sobriety. 

2.  [IMonthiy  accounts.]  A  book  entitled  "monthly  accounts."  In  it  must  be  entered 
on  the  debtor  side,  aU  the  moneys  received  from  any  and  all  sources  segregated  under 
the  proper  heads;  on  the  credit  side  must  be  entered  all  disbursements  made,  speci- 
fying for  what  purposes  made,  and  the  amount  entered  in  detail  so  disbursed,  segre- 
gated under  their  proper  heads. 

3.  [Pay  roll.]  A  pay  roll  of  the  employees,  and  the  amounts  disbursed  to  each. 
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4.  [Amounts  paid  for  support.]  A  book  in  wtdch  must  be  entered  in  detail  the 
amounts  paid  for  the  specific  support  of  every  orphan,  half  orphan,  or  abandoned  child 
and  the  date  of  such  payments. 

6.  A  transcript  of  the  books  and  pay  roll,  verified  under  oath  by  the  manager  or  per- 
son in  charge  of  such  institution  entitled  to  or  claiming  state  aid  under  this  chapter, 
must,  when  demanded  by  the  state  board  of  control,  be  made  and  forwarded  to  the  said 
board  at  the  time  of  presenting  claim  for  state  aid. 

6.  A  list  of  all  the  inmates  other  than  employees  or  orphans  supported  wholly  or  in 
part  by  any  institution  presenting  a  claim  for  state  aid  under  this  chapter,  must  also 
be  forwarded  with  such  claim  for  aid. 

History:  Enactment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  909,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  132;  amended  May  26, 
1913,  Stats,  and  Amdts.  1913,  p.  630;  May  15,  1917,  Stats,  and  Amdts. 
1917,  p.  561.  In  effect  July  27.  1917. 

§2286.    BOABD  OF  CONTROL  MAT  INQXTIRE  INTO  INSTITTTTIONS. 

The  state  board  of  control  is  authorized,  in  behalf  of  the  state,  at  any  time  to  inquire, 
either  in  person  or  by  authorized  agent,  into  the  management  of  any  such  institution; 
and  any  institution  refusing,  upon  due  demand,  to  permit  such  inquiry  or  to  comply 
with  regulations  established  by  said  board  for  the  proper  maintenance  and  care  of 
children  receiving  state  aid  must  not  thereafter  receive  any  aid  under  this  chapter  until 
it  has  complied  with  all  requirements. 

[Children's  agents.]  To  carry  out  the  provisions  of  this  act,  the  state  board  of  con- 
trol may  appoint  a  chief  children's  agent  and  three  children's  agents  who  shall,  under 
the  rules  of  said  board,  visit  the  homes  and  the  institutions  in  which  are  children  to 
whom  state  aid  is  being  given  or  for  whom  aid  is  being  asked,  to  obtain  such  informa- 
tion as  the  board  may  need  in  carrying  out  the  provisions  of  this  chapter. 

[Salaries.]  Such  chief  agent  shall  receive  necessary  traveling  expenses  and  a  salary 
of  two  hundred  twenty-five  dollars  per  month.  Such  three  other  agents  shall  receive 
their  necessary  traveling  expenses  and  a  salary  of  one  hundred  seventy-five  dollars 
per  month,  which  salary  shall  be  paid  in  the  same  manner  and  at  the  same  time  as  the 
salaries  of  other  state  officers.  All  expenses  incurred  in  visiting  said  asylums  and 
homes,  when  there  are  not  other  available  funds,  may  be  audited  and  allowed  by 
the  state  board  of  control  out  of  the  appropriation  for  support  of  orphans,  half  orphans 
and  abandoned  children.  In  addition  an  advisory  committee  of  three  persons  serving 
without  pay  or  expense  to  the  state  may  be  appointed  by  the  board  of  control,  to  act  in 
any  county  in  conjunction  with  the  children's  agents. 

History:  Enactment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  910,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  133;  amended  May  26, 
1913,  Stats,  and  Amdts.  1913,  p.  631;  May  15,  1917,  Stats,  and  Amdts. 
1917,  p.  562.  In  efTect  July  27,  1917. 

§  2289.  INSTTrUTIONB  AND  CHILDREN  ENTITLED  TO  AID.  In  order 
that  the  provisions  of  this  chapter  shall  not  be  abused,  it  is  hereby  declared: 

1.  [Institution  must  have  twenty  Inmates.]  That  no  institution  which  has  less  than 
twenty  inmates  of  either  or  all  of  the  classes  mentioned  in  section  two  thousand 
two  hundred  eighty-three,  must  be  deemed  an  institution  for  the  support  and  main- 
tenance of  minor  orphans,  half  orphans,  or  abandoned  children,  within  the  intent  and 
meaning  of  this  chapter. 

2.  [Age  of  minor.]  That  no  child  over  the  age  of  fifteen  years  shall  be  deemed  a 
minor  orphan,  half  orphan,  or  abandoned  child,  within  the  intent  and  meaning  of  this 
chapter. 

3.  [Receiving  ten  dollars  for  child.]  That  no  child  for  whose  specific  support  there  is 
paid  to  any  such  institution  the  sum  of  ten  dollars  or  more  per  month  shall  be  deemed 
a  minor  orphan,  half  orphan,  or  abandoned  child  within  the  intent  and  meaning  of  this 
chapter. 
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4.  [Home  for  child.]  That  no  child  maintained  in  an  institution  for  whom  a  bona  fide 
offer  of  a  proper  home  has  been  made  shall  be  considered  eligible  for  farther  state  aid; 
it  is  farther  provided,  however,  that  no  institution  shall  be  required  to  surrender  a  child 
to  any  person  of  religious  faith  different  from  that  of  the  child  or  the  parents  of  the 
child. 

[Residence  In  state.]  That  a  child  who  has  not  resided  in  this  state  for  a  period 
of  at  least  two  years  prior  to  the  application  for  aid  shall  not  be  eligible  to  receive 
Btate  aid  unless  such  child  is  bom  in  this  state. 

History:  Enactment  approved  March  23,  1907,  Stats,  and  Amdts. 
1907,  p.  910,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  134;  amended  May  26, 
1913,  Stats,  and  Amdts.  1913,  p.  632;  May  15,  1917,  Stats,  and  Amdts, 
1917,  p.  562.   In  effect  July  27,  1917. 

CHAPTER  III. 

STATE  LIBRARIAN. 
i  2302.  Salary  of  libiarian. 

§  2302.  SALABT  OF  LIBBAKIAN.  The  annnal  salary  of  the  state  librarian 
iB  five  thousand  dollars. 

History:  Enacted  March  12,  1872;  amended  March  19,  1909,  Stats, 
and  Amdts.  1909,  p.  471;  June  1,  1917,  Stats,  and  Amdts.  1917,  p.  1663. 
In  effect  July  31,  1917. 

CHAPTER  IVa. 

STATE  COMMISSION  OP  HORTICULTURE. 

§  2319.  Commissioner,  deputies,  secretary,  etc. 

§  2319a.  Duties  of  commissioner. 

S  2319b.  Quarantine  regulations. 

I  2319c.  Infectious  plant  disease,  etc.    Quarantine. 

§  2319d.  Pests  to  be  reported  to  county  horticultural  commissioner. 

§  23191.  Nurserymen,  etc.,  to  register. 

§  2319k.  Penalty  [new]. 

i  23191.  Payment  of  moneys  [new]. 

§2319.  GOmnSSIONEB,  DEPUTIES,  SEOBETABT,  ETC.  The  state 
commissioner  of  horticulture  of  California  shall  be  a  citizen  and  resident  of  this  state, 
and  his  term  shall  be  for  four  years,  and  until  his  successor  is  appointed  and  qualified. 
The  governor  may  remove  such  commissioner  from  office  at  any  time  upon  filing 
with  the  secretary  of  state  a  certificate  of  removal  signed  by  the  governor.  In  the 
case  of  vacancy  in  said  office  by  death,  resignation,  removal  from  office,  or  other 
cause  the  governor  shall  fill  the  vacancy  for  the  unexpired  term.  In  appointing  such 
commissioner  and  his  successor  or  successors,  it  shall  be  the  duty  of  the  governor  to 
disregard  political  affiliations,  and  to  be  guided  in  his  selection  entirely  by  the  pro- 
fessional and  moral  qualifications  of  the  person  so  selected  for  the  performance  of  the 
duties  of  said  office.   Said  commissioner  shall  be  a  civil  executive  officer. 

The  salary  of  said  commissioner  shall  be  four  thousand  dollars  per  annum,  and  he 
shall  be  allowed  his  traveling  and  incidental  expenses  necessary  in  the  discharge  of 
his  duties. 

[Deputies,  secretary,  etc.]  For  the  direction  and  accomplishment  of  his  work  the 
said  commissioner  may  and  is  hereby  empowered  to  appoint  certain  deputies,  secre- 
tary, quarantine  officers,  superintendents,  assistants,  and  clerk  as  hereinafter  pro- 
vided, who  shall  hold  office  at  the  pleasure  of  said  commissioner  and  perform  any 
and  all  duties  pertaining  to  their  office  or  employment  which  the  said  commissioner 
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may  require  of  each  of  them,  and  may  be  removed  from  office  or  position  at  any  time 
by  said  commissioner  filing  with  the  secretary  of  state  a  certificate  signed  by  said 
commissioner  so  removing  such  deputy,  secretary,  quarantine  officer,  superintendent* 
assistant,  or  clerk. 

[Traveling  expenses.]  The  traveling  and  other  necessary  expenses  incurred  by 
the  officers  and  employees  herein  provided  for  in  the  performance  of  their  duties 
shall  be  paid  from  the  funds  appropriated  for  the  support  of  the  office  of  the  state 
commissioner  of  horticulture.  Said  commissioner  may  arrange  his  office  into  three 
divisions,  to  wit:  executive  office,  quarantine  division,  Insectary  and  pathological 
division. 

[Deputy  commissioner.]  Said  commissioner  shall  appoint  a  deputy  commissioner 
who  shall  be  an  expert  entomologist  and  horticulturist,  and  who  shall  perform  such 
duties  as  may  be  required  of  him  by  said  commissioner,  and  shall  be  acting  commis- 
sioner in  the  absence  of  the  commissioner. 

[Salary.]  Such  deputy  commissioner  shall  receive  a  salary  of  two  thousand  seven 
hundred  dollars  per  annum. 

[Field  deputies*}  Said  commissioner  shall  appoint  two  field  deputies,  each  of 
whom  shall  be  versed  in  horticulture  and  have  a  practical  knowledge  of  the  methods 
of  control  of  insect  pests  and  plant  diseases. 

[Salary.]  Said  field  deputies  shall  receive  a  salary  of  two  thousand  dollars  per 
annum  each. 

[Secretary.]  Said  commissioner  shall  appoint  a  secretary  who  shall  be  a  civil  execu- 
tive officer.  Said  secretary  shall  perform  all  such  duties  as  may  be  required  of  him  by 
said  commissioner. 

[Salary.]  Such  secretary  shall  receive  a  salary  of  two  thousand  seven  hundred  dollars 
per  annum.  Said  commissioner  shall  appoint  a  clerk  whose  salary  shall  be  one  thou- 
sand six  hundred  dollars  per  annum. 

The  main  of5ce  of  such  commissioner  shall  be  at  the  city  of  Sacramento. 

[Offices  for  commissioner.]  The  secretary  of  state  shall  furnish  and  set  aside  at  the 
capitol  rooms  suitable  for  offices  for  said  commissioner,  and  if  the  secretary  of  state 
shall  make  and  file  an  affidavit  with  the  said  commissioner  stating  that  it  is  not  possi- 
ble for  himv  as  such  secretary  of  state,  to  provide  and  set  aside  an  office  for  said 
commissioner  in  the  capitol  or  in  any  state  building  under  his  control,  because  there  is 
no  such  office  or  rooms  available,  then,  and  after  the  making  and  delivery  of  such 
affidavit  to  such  commissioner,  the  said  commissioner  may  rent  rooms  convenient  and 
suitable  for  his  offices  at  a  rental  not  to  exceed  one  thousand  dollars  per  year.  The 
office  of  said  commissioner  shall  be  kept  open  every  day  except  holidays. 

[Office  In  San  Francisco.]  Said  commissioner  may  also  keep  and  maintain  an 
office  in  the  bity  and  county  of  San  FVanclsco  adequate  to  the  purposes  and  require- 
ments of  th^  quarantine  division,  at  a  yearly  rental  not  to  exceed  the  sum  of  seven 
hundred  fifty  dollars. 

[Quarantine  officers.]  Said  commissioner  shall  appoint  a  chief  deputy  quarantine 
officer,  who  shall  be  a  skilled  entomologist  and  particularly  conversant  with  the  nature 
of  foreign  insect  pests  and  plant  diseases  and  effective  means  of  preventing  their 
Introduction,  and  shall  have  charge  of  the  work  of  the  quarantine  division  provided 
for  in  this  section  of  this  act.  Such  chief  deputy  quarantine  officer  shall  receive  a  sal- 
ary of  two  thousand  seven  hundred  dollars  per  annum.  Said  commissioner  shall  appoint 
two  deputy  quarantine  officers  who  shall  be  competent  entomologists  for  the  purpose 
of  quarantine  work.  Such  deputy  quarantine  officers  shall  each  receive  a  salary  of  one 
thousand  eight  hundred  dollars  per  annum. 

[State  Insectary — Superintendent.]  Said  commissioner  shall  also  properly  maintain 
and  operate  the  state  Insectary  located  on  the  state  capitol  grounds  in  Sacramento  from 
funds  provided  by  law  for  such  purpose,  and  shall  appoint  for  the  work  of  the  insectary 
division  a  superintendent  of  the  insectary,  who  shall  be  an  expert  entomologist  able  to 
perform  all  the  necessary  duties  with  reference  to  the  importation,  rearing  and  distribu- 
tion of  beneficial  insects. 
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The  salary  of  the  superintendent  of  the  state  Insectary  shall  be  two  thousand  seven 
hundred  dollars  per  annum. 

[Assistant.]  Said  commissioner  shall  appoint  an  assistant  superintendent  of  the 
insectary,  who  shall  be  an  economic  entomologist,  at  a  salary  of  one  thousand  eight 
hundred  dollars  per  annum. 

[Field  deputy.]  Said  commissioner  shall  appoint  a  field  deputy  for  the  insectary 
dlYision,  who  shall  be  a  practical  entomologist  and  whose  salary  shall  be  one  thousand 
eight  hundred  dollars  per  annum.  The  salaries  of  all  the  officers  above  mentioned  shall 
be  paid  at  the  same  time  and  in  the  same  manner  as  the  salaries  of  other  state 
officers.  Said  commissioner  may  also  appoint  such  assistants  from  time  to  time  as 
may  be  required  and  such  assistants  shall  receive  such  reasonable  compensation^  as  may 
be  fixed  by  said  commissioner. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  796,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  135;  amended  March  19, 
1909,  Stats,  and  Amdts.  1909,  p.  469;  April  29,  1915,  Stats,  and  Amdts. 
1915,  p.  946;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  638.  In  effect 
July  27,  1917. 

§  2319a.  DUTIES  OF  GOMMISSIONES.  It  shall  be  the  duty  of  the  state 
commissioner  of  horticulture  to  promote  and  protect  the  plant  industry  of  the  state; 
to  prevent  the  introduction  and  spread  of  injurious  insect  or  animal  pests,  plant 
diseases  and  noxious  weeds;  to  cause  to  be  put  into  execution  such  horticultural  laws 
of  a  regulatory  nature  as  are  written  into  the  statutes,  and  to  introduce  and  dis- 
tribute such  insects  as  are  useful  in  reducing  the  cost  of  crop  production.  Such 
oommissioner  shall  collect  books,  pamphlets  and  periodicals  and  other  documents 
containing  information  relating  to  horticulture  and  shall  preserve  the  same;  collect 
statistics  and  other  information  showing  the  actual  condition  and  progress  of  hor- 
ticulture in  this  state  and  elsewhere;  correspond  with  horticultural  societies,  colleges 
and  schools,  and  with  the  county  horticultural  commissioners  existing  or  that  may 
exist  in  this  state,  and  with  all  other  persons  necessary  to  secure  the  best  results  to 
horticulture  in  this  state.  He  shall  require  reports  from  county  horticultural  commis- 
sioners in  this  state,  and  may  print  the  same  or  any  part  thereof  as  he  may  select, 
either  in  the  form  of  bulletins  or  in  his  annual  reports  or  both,  as  he  shall  deem 
proper.  He  shall  issue  and  cause  to  be  printed  and  distributed  to  county  horticultural 
commissioners  in  this  state,  and  to  such  other  persons  as  he  may  deem  proper,  bul- 
letins or  statements  containing  all  the  information  best  adapted  to  advance  the  inter- 
est, business  and  development  of  horticulture  in  this  state. 

[State  horticultural  quarantine  officer.]  Such  commissioner  shall  be  deemed  to  be 
the  state  horticultural  quarantine  officer  mentioned  in  that  certain  act  entitled  "An  act 
ft>r  the  protection  of  horticulture  and  to  prevent  the  introduction  into  this  state  of 
Insects,  or  diseases,  or  animals  injurious  to  fruit  or  fruit  trees,  vines,  bushes  or  vege- 
tables, and  to  provide  for  a  quarantine  for  the  enforcement  of  this  act,"  which 
became  a  law  under  constitutional  provisions  without  the  governor's  approval  on 
Ifarch  11, 1899,  for  the  purposes  of  that  act,  and  shall  be  empowered  to  perform  the  duties 
which  under  that  act  are  to  be  performed  by  the  state  horticultural  quarantine  officer; 
provided,  that  in  any  case  where  it  shall  become  necessary  in  the  judgment  of  the 
state  commissioner  of  horticulture  to  quarantine  a  county  or  district  within  the  state 
against  another  or  other  county  or  counties  or  districts  within  the  state,  or  to  quar- 
antine the  state  or  a  county  or  district  of  the  state  against  another  state  or  a  foreign 
country  or  countries  then  it  shall  be  necessary  that  said  quarantine  shall  be  made 
by  and  with  the  approval  of  the  governor  as  provided  in  this  chapter. 

[Quarantine  guardians.]  The  state  commissioner  of  horticulture  may  issue  com- 
missions as  quarantine  guardians  to  the  county  horticultural  commissioners,  deputies 
and  inspectors  appointed  by  them. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  979,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  136;  amended  April  26, 
1911,  Stats,  and  Amdts.  1911,  p.  1129;  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  640.   In  effect  July  27,  1917. 
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§  2319b.  QUABANTINE  BEOULATIONS.  Said  commissioner  may,  by 
and  with  the  approval  of  the  governor,  establish,  maintain  and  enforce  such  quaran- 
tine regulations  as  may  be  deemed  necessary  to  protect  the  nurseries,  trees,  shrubB* 
plants,  vines,  cuttings,  grafts,  scions,  buds,  fruit-pits,  fruit,  seeds,  vegetables  or  other 
articles  of  horticulture,  against  contagion  or  infestation  by  injurious  plant  disease, 
insects,  or  animal  or  weed  pests,  by  establishing  such  quarantine  at  the  boundaries 
of  this  state  or  elsewhere  within  the  state,  and  he  may  make  and  enforce,  with  the 
approval  of  the  governor,  any  and  all  such  rules  and  regrulations  as  may  be  deemed 
necessary  to  prevent  any  infected  or  infested  stock,  tree,  shrub,  plant,  vine,  cutting, 
graft,  scion,  bud,  fruit-pit,  fruit,  seeds,  vegetable  or  other  article  of  horticulture,  from 
passing  over  any  quarantine  line  established  and  proclaimed  pursuant  to  this  act, 
and  all  such  articles  shall,  during  the  maintenance  of  such  quarantine,  be  inspected 
by  such  commissioner  or  by  deputies  appointed  in  writing  by  said  commissioner, 
and  he  and  the  deputies  so  conducting  such  inspection  shall  not  permit  any  such 
article  to  pass  over  such  quarantine  line  during  such  quarantine,  except  upon  a  cer- 
tificate of  inspection  signed  by  such  commissioner  or  in  his  name  by  such  deputy 
who  has  made  such  inspection.  All  approvals  by  the  governor  given  or  made  pur- 
suant to  this  act  shall  be  in  writing  and  signed  by  the  governor  in  duplicate,  and  one 
copy  thereof  shall  be  filed  in  the  office  of  the  secretary  of  state  and  the  other  in  the 
office  of  said  commissioner  before  such  approval  shall  take  effect 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  798,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  136;  amended  April  26, 
1911,  Stats,  and  Amdts.  1911,  p.  1130;  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  641.   In  effect  July  27,  1917. 

§  2319c.  INFEOnonS  PLANT  DISEASE,  ETC.  QUAKANTINE.  Upon 
Information  received  by  such  commissioner  of  the  existence  of  any  Infectious  plant 
disease,  insect,  or  animal  or  weed  pest,  dangerous  to  any  article,  or  to  the  interests 
of  horticulture  within  this  state,  or  that  there  is  a  probability  of  the  introduction  of 
any  such  infectious  plant  diseases,  insect  or  animal  or  weed  or  other  pests,  into  this 
state  or  across  the  boundaries  thereof,  he  shall  proceed  to  thoroughly  investigate 
the  same  and  may  establish,  maintain  and  enforce  quarantine  as  hereinbefore  pro- 
vided, with  such  regulations  as  may  be  necessary  to  circumscribe  and  exterminate, 
eradicate  or  control  such  infectious  plant  diseases,  insects  or  weed  or  other  pests, 
and  prevent  the  extension  thereof, 

[May  enter  premises.]  and  is  hereby  authorized  to  enter  upon  any  ground  or  prem- 
ises to  inspect  the  same  or  to  inspect  any  tree,  shrub,  plant,  vine,  cutting,  graft, 
scion,  bud,  fruit-pit,  fruit,  seed,  vegetable  or  other  article  of  horticulture  or  imple- 
ment thereof  or  box  or  package  pertaining  thereto,  or  connected  therewith  or  that  has 
been  used  in  packing,  shipping  or  handling  the  same,  and  to  open  any  such  package, 
and  generally  to  do,  with  the  least  injury  possible  under  the  conditions  to  property 
or  business,  all  acts  and  things  necessary  to  carry  out  the  provisions  of  this  chapter; 
and  provided,  further,  that  no  quarantine  shall  be  established,  maintained  or  enforced 
for  the  protection  of  nurseries,  trees,  shrubs,  plants,  vines,  cuttings,  grafts,  scions, 
buds,  fruitrpits,  fruit,  seeds,  vegetables  or  other  articles  of  horticulture,  against 
contagion  or  infection  by  injurious  disease,  insects  or  pests,  except  by  such  com- 
missioner and  in  the  manner  in  this  section  provided. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  798,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  138;  amended  April  26, 
1911,  Stats,  and  Amdts.  1911,  p.  1131;  April  15,  1915,  Stats,  and  Amdts. 
1915,  p.  79;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  642.  In  effect 
July  27,  1917. 

§2319d.    PESTS  TO  BE  REPORTED  TO  COUNTY  HORTIGULTURAL 

COMMISSIONERS.  Upon  the  discovery  of  any  infectious  plant  disease,  injurious 
insects  or  weed  or  other  pests,  such  commissioner  shall  immediately  report  the 
same    to   such    quarantine   guardians   or   county    horticultural    commissioners   of  the 

S332 


eklVa.]  IUDOI9TRY   OF   NVRSBRTMBN— oPBRMITS.   ETTC.  H  2S1IH,  2Sl«f 

counties  wherein  sach  discovery  is  made,  together  with  a  statement  as  to  the  best 
known  means  or  method  for  circumscribing,  exterminating,  eradicating  or  controlling 
the  same,  and  shall  state  therein  specifically  what  treatment  or  method  should  be 
applied  In  each  case,  as  the  matter  may  require,  with  a  detailed  statement  or  pre- 
scription as  to  the  method  of  making  or  procuring  and  of  applying  any  preparation 
or  treatment  so  recommended  therefor,  and  the  time  and  duration  for  such  treat- 
ment, and  If  chemicals  or  articles  be  required  other  than  those  usually  obtainable  In 
any  town,  the  place  or  places  where  they  are  most  readily  to  be  obtained; 

[Duty  of  commissioner.]  and  upon  the  receipt  of  such  statement  by  any  quarantine 
guardian  or  county  horticultural  commissioner  it  shall  be  the  duty  of  such  quarantine 
guardian  or  county  horticultural  commissioner  to  distribute  such  statement  In  written 
or  printed  form  to  every  person  owning  or  having  charge  or  possession  of  any 
orchard,  nursery  stock,  tree,  shrub,  plant,  fruits  or  other  article  of  horticulture  within 
their  county,  where  there  may  be  or  is  likely  to  be  any  danger  to  the  interests 
of  horticulture,  and  such  a  statement  must  be  served  with  or  be  a  part  of  the 
notice  to  be  given  to  the  owner  or  owners  or  person  or  persons,  in  possession 
of  any  orchard,  nursery,  tree,  shrub,  plant,  fruits  or  other  articles  of  horticulture, 
referred  to,  provided  for,  and  required  to  be  served  in  and  by  section  two  thousand 
three  hundred  twenty-two  a  of  the  Political  Code  of  the  State  of  California. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  799,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  137;  amended  April  26, 
1911,  Stats,  and  Amdts.  1911,  p.  1131;  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  642.   In  effect  July  27,  1917. 


§  2319L  NUBSEBTMEN,  ETC.,  TO  BEQISTEB.  Any  nurseryman,  agent, 
jobber,  person,  firm  or  organization  operating  in  the  State  of  California,  who  ships, 
sells  or  handles  nursery  stock,  trees,  plants,  shrubs  or-  vines  which  are  for  planting 
or  propagation  purposes  within  the  borders  of  this  state,  shall  register  with  the  state 
commissioner  of  horticulture  and  shall  pay  the  same  one  dollar  for  such  registration 
for  a  period  of  one  year. 

[License  number.]  The  state  commissioner  of  horticulture  shall  issue  to  each  appli- 
cant a  special  license  number,  and  all  shipments  by  such  licensee  shall  have  his 
license  number  affixed  to  the  package  of  nursery  stock,  trees,  plants,  shrubs  or  vines 
for  planting  or  propagation  purposes;  provided,  however,  that  an  agent  or  agents 
acting  as  salesman  [or  salesmen]  for  a  nurseryman.  Jobber,  person,  firm  or  organization 
shall  not  be  granted  a  license  number  but  shall  be  required  to  use  the  license  number 
assigned  the  nurseryman.  Jobber,  person,  firm  or  organization  by  whom  such  agent  or 
agents  are  employed. 

History:  Original  section,  prescribing  penalties  for  violation  of  act, 
approved  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  800,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  139 ;  present  section  approved  May  17,  1917,  Stats, 
and  Amdts.  1917,  p.  643.  In  effect  July  27,  1917. 

§  2319J.    PERMIT  TO  SHIP  NUBSEBT  STOCK,  ETC.,  INTO  STATE.  Any 

nurseryman.  Jobber,  person,  firm  or  organization  doing  business  without  the  State 
ol  California  who  desires  to  ship  nursery  stock,  trees,  plants,  vines,  or  shrubs  Into 
this  state  for  planting  or  propagation  purposes  from  any  other  state,  territory  or  dis- 
trict of  the  United  States,  shall  first  make  application  to  the  state  commissioner  of 
horticulture  for  a  permit  to  so  do,  filing  with  the  application  a  statement  of  the  loca- 
tion of  the  nursery,  or  place  of  business  owned  or  operated  by  him  or  them,  and  an 
official  certificate  of  inspection  of  such  premises  signed  by  the  state  inspector  of  the 
state  in  which  said  premises  are  located.  Permits  herein  provided  shall  be  Issued  by 
the  state  commissioner  of  horticulture  upon  request  and  without  making  any  charge 
therefor  whenever  in  his  judgment  such  permits  may  be  issued  without  endangering 
the  horticultural  Interests  of  this  state.  Such  permits  shall  bear  a  special  number, 
and  all  shipments  thereafter  made  by  any  nurseryman,  jobber,  person,  firm  or  organl- 
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zation  into  the  State  of  California  must  contain  this  number  affixed  to  the  package 
of  nursery  stock,  trees,  plants,  vines  or  shrubs  shipped  by  him. 

History:  Original  section,  relating  to  payment  of  expenses,  ap- 
proved March  21,  1907,  Stats,  and  Amdts.  1907,  p.  800,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  139;  amended  April  26,  1911,  Stats,  and  Amdts. 
1911,  p.  1133;  present  section  approved  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  643.    In  effect  July  27,  1917. 

§  2319k.  PENALTY.  Any  person  wilfully  refusing  to  comply  with  orders 
lawfully  made  under  and  pursuant  to  this  chapter  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  not  to  exceed  five  hundred  dollars. 

History:  Enactment  approved  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  644.    In  effect  July  27,  1917. 

§23191.  PATMENT  OF  MONEYS.  All  moneys  paid  hereunder  shall  be 
paid  by  the  state  treasurer  from  moneys  appropriated  for  the  support  of  the  office  of 
state  commissioner  of  horticulture,  and  expenses  other  than  the  salary  of  the  com- 
missioner, the  compensation  of  his  deputies,  secretary,  quarantine  officers,  superin- 
tendents, assistants,  and  clerk,  as  allowed  and  provided  by  this  chapter,  must  be 
certified  by  the  said  commissioner  and  be  approved  by  the  state  board  of  control 
before  being  .audited  and  paid. 

History:  Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  644.   In  effect  July  27,  1917. 

CHAPTER  IVb. 

COUNTY  BOARDS  OF  HORTICULTUEE. 

§  2322.  Horticultural  commissioner.    Appointment  and  term  of  office. 

I  2322a.  Duty  of  commissioner. 

§  2322c.  Record  and  report  of  commissioner. 

§  2322d.  Salaries  of  inspectors,  deputy  and  commissioner. 

§  2322f.  Notice  of  arrival  of  imported  nursery  stock,  etc.  [new]. 

§  2322g.  Marking  of  shipments  [new]. 

§  2322h.  Infected  shipments  pubUc  nuisance  [new]. 

§  2322i.  Names  of  insects,  etc.,  promulgated.    Advice  on  treatment  [new]. 

§  2322 j.  Penalty  [new]. 

§2322.    H0BTICTTLTX7RAL    COMMISSIONEE.      APPOINTMENT    AND 

TERM  OF  OBTICE.  Whenever  a  petition  is  presented  to  the  board  of  supervisors  of 
any  county  or  city  and  county,  and  signed  by  twenty-five  or  more  persons  each  of 
whom  is  a  resident  freeholder  and  possessor  of  an  orchard,  or  greenhouse  or  nursery, 
or  rice  fields,  stating  that  certain  or  all  orchards  or  nurseries  or  trees  or  plants  of  any 
variety  or  rice  fields,  are  Infested  with  any  infectious  diseases,  or  insects  of  any  kind 
injurious  to  fruit,  fruit  trees,  vines  or  other  plants  or  vegetables,  or  that  there  is 
growing  therein  the  Russian  thistle  or  saltwort  (Salsola  kali  var.  tragus),  Johnson 
grass  (Sorghum  halepense)  or  other  noxious  weeds,  or  red  rice,  or  water-grasses  or 
other  weeds  or  grasses  detrimental  to  rice  culture,  codlin  moth  or  other  insects, 
ground  squirrels,  gophers  or  other  animals  that  are  destructive  to  trees  and  plants; 
or  that  serious  pests,  plant  diseases  injurious  to  fruit,  fruit  trees,  vines,  or  other 
plants  or  vegetables,  or  noxious  weed  seed  are  being  shipped  into  the  county  which 
would  cause  damage  or  be  liable  to  cause  damage  to  the  orchards,  vineyards,  gar- 
dens or  farms  of  the  county  or  state;  and  praying  that  a  commissioner  be  appointed 
by  them  whose  duties  shall  be  to  supervise  the  eradication,  the  control,  or  the  destruc- 
tion of  said  insects,  ground  squirrels,  gopher  or  other  animals,  diseases  or  Russian 
thistle  or  saltwort,  Johnson  grass  or  other  noxious  weeds,  or  red  rice,  water-grasses, 
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or  other  weeds  or  grasses  detrimental  to  rice  culture,  when  growing  in  fields  of  rice 
or  fields  adjacent  thereto,  or  in  canals  or  ditches  used  for  the  purpose  of  conveying 
water  to  rice  fields  for  the  irrigation  thereof,  as  herein  provided, 

[List  of  eligibles — ^Term — Bond.]  the  board  of  supervisors  shall  immediately  notify 
the  state  board  of  horticultural  examiners  to  furnish  them  a  list  of  eligibles  or  com- 
petent persons  as  hereinafter  provided,  and  from  such  list  the  said  supervisors  shall 
appoint  a  commissioner  in  accordance  with  the  provisions  of  this  chapter,  whose  term 
of  office  shall  be  for  four  years  and  until  his  successor  shall  be  appointed  and  qualified 
and  who  sball  give  a  bond  in  the  sum  of  one  thousand  dollars  for  the  faithful  per- 
formance of  his  duties.  The  said  term  of  office  of  any  and  all  county  commissioners 
heretofore  or  hereinafter  appointed  shall  commence  on  the  date  of  appointment,  and 
be  for  a  period  of  four  years  and  until  his  successor  shall  be  appointed  and  qualified, 
at  the  end  of  which  period  the  said  term  shall  terminate,  and  said  term  shall  run  with 
and  be  attached  to  said  office. 

[Petitions  already  submitted.]  In  any  case  where  such  petition  has  already  been  pre- 
sented or  submitted,  or  is  on  file  at  the  time  of  the  passage  of  this  act,  as  the  basis 
for  the  appointment  of  a  board  of  horticultural  commissioners  under  this  chapter  as 
heretofore  existing,  such  petition  shall  continue  in  full  force  and  effect  and  the  board 
of  supervisors  of  any  county,  or  city  and  county  with  which  any  such  petition  has  been 
filed,  or  in  which  any  board  of  horticultural  commissioners  has  heretofore  existed, 
most  appoint  a  county  horticultural  commissioner. 

[Qualifications  of  commissioner.]  The  person  appointed  to  such  position  must  be 
especially  qualified  for  his  duties  and  must  be  chosen  and  appointed  by  the  board 
of  supervisors  from  a  list  of  eligible  persons  recommended  and  nominated  to  said 
hoard  as  hereinafter  provided.  Said  appointment  to  be  made  within  thirty  days  after 
receipt  of  said  list  by  said  board  of  supervisors; 

[Destruction  of  ground  squirrels.]  provided,  this  act  shall  in  no  wise  affect  any 
other  act  or  acts  providing  for  the  destruction  of  ground  squirrels  or  applying  to  the 
proceedings  thereunder  but  it  is  intended  to  and  does  provide  the  alternative  system 
of  proceedings  f6r  the  extermination  of  ground  squirrels  and  gophers  referred  to  in 
this  act;  and  it  shall  be  within  the  discretion  of  the  governing  body  of  each  county, 
city  and  county,  city  or  town  herein  mentioned  to  provide  for  the  destruction  of  ground 
aquirrels  whether  under  the  provisions  of  this  act  or  under  the  provisions  of  such 
other  act  or  acts;  but  when  any  proceedings  are  commenced  under  this  act,  the  provi- 
sions of  this  act,  and  of  such  amendments  as  may  hereafter  be  adopted,  and  no  other, 
shall  apply  to  all  such  proceedings  and  any  provision  contained  in  any  other  act  or 
acts  in  conflict  with  the  provisions  hereof  shall  be  void  and  of  no  effect  as  to  the 
proceedings  commenced  under  the  provisions  of  this  act 

[Office  and  expenses.]  The  said  board  of  supervisors  shall  provide  a  suitable  office 
for  the  said  county  horticultural  commissioner,  and  shall  furnish  and  equip  the  said 
office  with  all  necessary  furniture  and  effects  for  the  proper  discharge  of  the  com- 
missioner's duties.  The  said  board  of  supervisors  may  also  provide  the  county  horti- 
eoltural  commissioner  with  all  necessary  field  equipment  for  the  proper  discharge  of 
the  duties  of  his  office.  All  expense  ordered  by  the  board  of  supervisors  for  such  office, 
fomiture  and  equipment,  and  for  stenographic  and  other  office  help  and  expense  shall 
be  a  county  charge  and  the  board  of  supervisors  shall  allow  and  pay  the  same  out  of 
the  general  fund  of  the  county. 

[State  board  of  horticultural  examiners.]  A  state  board  of  horticultural  examiners 
is  hereby  created  consisting  of  the  dean  of  the  agricultural  college  of  the  University  of 
California,  the  state  commissioner  of  horticulture  and  the  superintendent  of  the  state 
insectary,  who  are  ex-officio  members  of  said  board.  They  shall  serve  without  pay 
and  said  board  shall  provide  convenient  means  for  the  examination  of  candidates  for 
appointment  as  horticultural  commissioner. 

[Expenses.]  While  in  the  performance  of  their  duties  as  members  of  said  board 
they  shall  be  allowed  all  their  necessary  expenses  for  traveling,  printing,  postage  and 
other  incidental  matters  to  be  paid  out  of  any  appropriations  made  for  the  support  of 
the  office  of  the  state  commissioner  of  horticulture. 
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[Notice  of  examinations.]  At  least  thirty  days  before  the  date  of  the  examination 
of  candidates  for  the  said  appointment  the  state  board  of  horticultural  examiners  shall 
post  or  cause  to  be  posted  In  three  public  places  in  said  county  a  notice  of  the  time 
and  place  at  which  such  examination  will  be  held,  setting  forth  the  conditions  and 
subjects  of  said  examination.  At  the  time  and  place  stated  In  said  notice  such  exami- 
nation shall  be  held.  Said  examination  shall  be  in  writing  and  the  board  of  horticul- 
tural examiners  may  appoint  one  of  their  own  number,  or  some  other  reliable,  compe- 
tent person  to  conduct  the  holding  of  such  examination  in  each  county  and  forward 
the  papers  of  each  applicant  to  the  board  for  consideration. 

[List  of  competent-'Appointment.]  Within  twenty  days  after  the  examination  is  held 
said  examiners  shall  certify  to  the  board  of  supervisors  of  the  county,  or  city  and  county 
for  which  the  examination  was  had,  the  names  of  such  persons  examined  as  they  deem 
competent  and  qualified  for  the  office  and  from  the  list  of  names  so  certified  the  super- 
visors shall,  within  thirty  days  after  the  receipt  of  said  list  of  names,  appoint  a 
horticultural  commissioner. 

[State  board  of  horticultural  examiners  shall  appoint,  when.]  If  for  any  reason  the 
board  of  supervisors  refuse  or  neglect  to  appoint  a  county  horticultural  commissioner 
at  the  expiration  of  the  thirty  days,  or  if  they  refuse  or  neglect  to  appoint  a  county 
horticultural  commissioner  to  fill  an  unexpired  term  as  elsewhere  provided  in  this  act, 
then  the  state  board  of  horticultural  examiners  shall  select  and  appoint  a  county  horti- 
cultural commissioner  from  the  list  of  qualified  persons  certified  to  the  board  of  super- 
visors of  that  county,  whose  term  of  office  shall  be  for  four  years,  and  until  his  successor 
has  qualified. 

[Compensation.]  Whenever  the  state  board  of  horticultural  examiners  shall  appoint 
a  county  horticultural  commissioner  as  herein  provided,  then  the  county  board  of 
supervisors  must  provide  for  the  payment  of  such  appointee's  compensation  and  expenses 
in  the  same  manner  as  if  such  appointment  had  been  made  by  the  board  of  supervisors. 
As  far  as  possible  the  board  of  horticultural  examiners  shall  consult  the  resident  horti- 
culturists of  the  county  in  determining  the  responsibility  and  moral  qualifications  of 
candidates  for  appointment  as  commissioners  and  whose  names  they  certify  to  the 
boards  of  supervisors  of  the  several  counties. 

[When  no  one  qualifies.]  If  no  person  or  persons  present  themselves  for  examination 
before  said  board  of  horticultural  examiners  or  if  after  such  examination  no  person  is 
found  qualified,  the  state  board  of  horticultural  examiners  shall  name  five  competent 
persons  and  certify  them  to  the  board  of  supervisors  and  from  these  names  the  board 
of  supervisors  shall,  within  thirty  days  after  the  receipt  thereof,  appoint  a  county 
horticultural  commissioner,  and  in  such  event  the  commissioner  so  appointed  shall  hold 
office  for  the  term  of  one  year. 

In  case  of  vacancy  in  the  office  of  horticultural  commissioner  the  vacancy  shall  be 
filled  first  from  the  list  of  eligibles  certified  to  the  board  of  supervisors  under  the  provi- 
sions of  this  chapter,  and  if  there  be  no  person  named  on  the  said  list  of  eligible  personi^ 
as  in  this  section  first  above  provided,  then  said  vacancy  shall  be  filled  from  the  list 
of  competent  persons  named  as  in  this  section  last  above  provided,  and  if  said  vacancy 
shall  be  filled  from  the  said  list  of  eligibles,  the  said  person  so  appointed  shall  hold  for 
the  balance  of  the  unexpired  term,  but  if  the  said  vacancy  be  filled  from  the  said  list 
of  competent  persons,  the  said  person  shall  hold  for  the  balance  of  the  unexpired  term, 
if  the  said  unexpired  term  be  not  longer  than  one  year,  but  if  said  unexpired  term  be 
longer  than  one  year  then  such  person  shall  not  by  virtue  of  such  appointment  hold 
longer  than  one  year  from  the  date  of  his  appointment. 

[New  list  of  qualified  persons — Incumbent  Included.}  At  the  expiration  of  the  term  of 
office  of  the  county  horticultural  commissioner,  the  state  board  of  horticultural  examiners 
shall  submit  to  the  board  of  supervisors  of  that  county  where  such  term  shall  have 
expired  a  new  list  of  qualified  persons  who  shall  have  qualified  before  said  board  of  hor- 
ticultural examiners  by  examination  as  provided  in  this  section,  such  list  to  include  with- 
out further  examination  any  person  who  has  previously  qualified  before  the  state  board 
of  horticultural  examiners,  and  who  has  held  office  as  county  horticultural  commissioner 
or  deputy  horticultural  commissioner  for  a  term  of  at  least  two  years  immediately  preced- 
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ing  the  expiration  of  the  term  of  county  horticultural  commissioner  and  in  the  county 
where  such  term  shall  have  expired. 

[County  board  of  horticultural  commissioners  superseded.]  Whenever  elsewhere  in 
the  laws  of  this  state  reference  is  made  to  a  county  board  of  horticultural  commis- 
sioners such  reference  must  be  understood  to  mean  or  relate  to  the  county  horticultural 
commissioner  herein  provided  for  and  said  county  board  of  horticultural  commissioners 
and  the  members  thereof  shall  cease  to  exist;  provided,  that  all  county  boards  of  horti- 
cultural commissioners  existing  at  the  time  of  the  passage  of  this  act  shall  continue 
In  office-,  with  full  power  as  heretofore  existing  until  the  election  or  appointment  to 
sacoeed  them  of  a  county  horticultural  commissioner  under  the  provisions  of  this  act 

[Disqualification  of  commissioner.]  Upon  the  petition  of  twenty-five  resident  free- 
holders each  of  whom  is  possessed  of  an  orchard,  greenhouse  or  nursery,  the  state 
board  of  horticultural  examiners  may  disqualify  a  county  horticultural  commissioner 
for  neglect  of  du'ty  or  malfeasance  In  office  after  a  hearing  of  the  petition. 

[Hearing.]  Such  hearing  must  be  held  at  the  county  seat  of  the  county  where  such 
petition  is  filed,  and  notice  in  writing  of  the  time  and  place  of  such  hearing  and  a 
copy  of  the  petition  must  be  served  on  the  accused  horticultural  commissioner  at  least 
ten  days  prior  to  the  date  of  said  hearing.  At  such  hearing  the  state  board  of  exam- 
taiers  shall  hear  such  evidence  as  is  offered  and  thereafter  make  an  order,  either  sus- 
taining or  disqualifying  the  accused.  In  case  of  such  disqualification  the  board  of 
aapenrisors  of  the  county  where  the  county  horticultural  commissioner  has  been  dis- 
qualified shall  upon  the  request  of  the  state  board  of  horticultural  examiners  remove 
said  commissioner  of  horticulture  and  shall  immediately  proceed  to  fill  the  said  office 
fdr  the  unexpired  term  as  in  cases  of  vacancy  as  hereinbefore  provided. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  801,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  139;  amended  March  6, 
1909,  Stats,  and  Amdts.  1909,  p.  185;  March  25,  1911,  Stats,  and  Amdts. 
1911,  p.  490;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  627.  in  effect 
July  27,  1917. 

1*     CoBJitractloii -~» Pvoce«dlMs  ta   taTltnm  Invltum  for  the  public  benefit.     The  statu- 

t&r  9abll«  l^neflt. — ^The   effect   of  this   and  tory  method  of  procedure  must  be  substan- 

the  three   following  sections   is   to   impose  tlally  followed  in   order  to   create  a  valid 

upon  the  property  owner,  without  his  con-  lien  against  the  property. — San  Bernardino 

Mnt,   the   burden   of   the   expense   of   fumi-  County  v.  Stewart,  178  Cal.  236,  159  Pac.  717. 
gating  his  orchard.     It  is  a  proceeding  in 

§  2322a.  DUTY  OF  COMMISSIONEB.  It  shaU  be  the  duty  of  the  county 
liorticultural  commissioner  in  each  county,  whenever  he  shall  deem  it  necessary  to 
cause  an  inspection  to  be  made  of  any  premises,  orchards  or  nurseries,  or  trees,  plants, 
Tegetables,  vines  or  fruits,  or  any  fruit-packing  house,  storeroom,  salesroom,  or  any 
other  place  or  article  in  his  jurisdiction,  and  if  found  infected  or  infested  with  infec- 
tious diseases,  scale  insects,  or  codlin  moth,  or  other  insect  or  animal  pests  injurious 
to  fruits,  plants,  vegetables,  trees  or  vines,  or  with  their  eggs  or  larvsa,  or  if  there  is 
found  growing  thereon  the  Russian  thistle  or  saltwort,  Johnson  grass  or  other  noxious 
weeds,  or  red  rice,  water-grasses  or  other  weeds  or  grasses  detrimental  to  rice  culture, 

[Notice  to  destroy  pests.]  he  shall  in  writing  notify  the  owner  or  owners,  or  person 
or  persons  in  charge,  or  in .  possession  of  the  said  places  or  orchards  or  nurseries,  or 
trees  or  plants,  vegetables,  vines,  or  rice  fields,  or  fields  adjacent  to  rice  fields,  or 
canals  or  ditches  used  for  the  purpose  of  conveying  water  to  rice  fields  for  the  irrigation 
thereof,  or  fruit,  or  article  as  aforesaid,  that  the  same  are  infected  or  infested  with 
said  diseases,  insects,  animals  or  other  pests,  or  any  of  them  or  their  eggs  or  larvs, 
or  that  the  Russian  thistle  or  saltwort,  Johnson  grass  or  other  noxious  weeds,  or  red 
rice,  watei^grasses  or  other  weeds  or  grasses  detrimental  to  rice  culture,  is  growing 
thereon,  and  require  such  person  or  persons,  to  eradicate,  or  destroy  or  to  control, 
to  the  satisfaction  of  the  county  horticultural  Commissioner  the  said  insects,  animals  or 
other  pests,  or  their  eggs  or  larvsB,  or  Russian  thistle  or  saltwort,  Johnson  grass  or 
other  noxious  weeds  or  red  rice,  or  water-grasses,  or  other  weeds  or  grasses  detrimental 
to  rice  culture,  within  a  certain  time  to  be  therein  specified. 
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[Service  of  notice.]  Said  notices  may  be  served  upon  the  person  or  persons,  or 
either  of  them,  owning  or  having  charge,  or  having  possession  of  such  infested  place 
or  orchard  or  nursery,  or  trees,  plants,  vegetables,  vines,  or  fruit,  or  articles,  as  afore- 
said, or  premises  where  the  Russian  thistle  or  saltwort,  Johnson  grass  or  other  noxious 
weeds  or  red  rice,  water-grasses,  or  other  weeds  or  grasses  detrimental  to  rice  culture, 
shall  be  growing,  or  upon  the  agents  of  either,  by  any  commissioner,  or  by  any  person 
deputed  by  the  said  commissioner  for  that  purpose  in  the  same  manner  as  a  summons 
in  a  civil  action. 

[When  pests  are  on  public  property.]  In  case  infectious  diseases,  scale .  insects, 
codlin  moth,  or  other  insect  or  animal  pests  injurious  to  fruit,  plants,  vegetables,  trees, 
or  vines,  or  their  eggs,  or  larvsB,  are  found  to  exist  on  trees  or  shrubs  In  public  parks 
or  along  streets,  highways,  or  other  property  subject  to  the  control  of  a  city  or  county 
government,  or  if  there  is  found  growing  in  any  public  park,  street,  highway  or  on 
other  property  subject  to  the  control  of  a  city  or  county  government  any  Russian 
thistle,  or  saltwort,  Johnson  grass,  or  other  noxious  weeds,  or  red  rice,  water-grasses, 
or  other  weeds  or  grasses  detrimental  to  rice  culture,  when  said  public  park,  street, 
highway,  or  other  property  subject  to  the  control  of  the  city  or  county  government 
is  adjacent  to  rice  fields,  or  canals  or  ditches  used  for  the  purpose  of  conveying  water 
to  rice  fields  for  the  Irrigation  thereof,  then  said  notice  in  writing  shall  be  served 
on  the  chairman  of  the  governing  body  of  said  city  or  county,  and  in  case  the  work  of 
eradication,  or  of  control,  or  of  destruction  of  the  said  pests,  diseases,  or  noxious 
weeds  in  the  said  public  parks,  streets,  highways,  or  other  public  property  shall  be 
performed  by  the  county  horticultural  commissioner,  then  the  cost  thereof  shall 
become  a  city  or  county  charge,  as  the  case  may  be,  and  shall  be  paid  from  the  general 
fund  of  said  city  or  county; 

[Nonresident  owners,  etc]  provided,  however,  that  if  any  such  infected  or  Infested 
articles,  property  or  premises  as  hereinabove  specified  belong  to  any  person  who  is 
not  a  resident  of  the  county,  and  there  is  no  person  in  control  or  possession  thereof, 
and  such  nonresident  person  has  no  tenant,  bailee,  depositary  or  agent  upon  whom 
service  can  be  had; 

[Notice  posted.]  or  If  the  owner  or  owners  of  any  such  articles,  property  or  premises 
can  not  after  due  diligence  be  found,  then  such  notice  may  be  served  by  posting  the 
same  In  some  conspicuous  place  upon  such  article,  property  or  premises,  and  by 
mailing  a  copy  thereof  to  the  owner  thereof  at  his  last  knbwn  place  of  residence,  if 
the  same  is  known  or  can  be  ascertained;  or  if  not  known  then  to  the  county  seat 
of  the  county  wherein  said  property  is  situated. 

[Declared  public  nuisance.]  Any  and  all  such  places,  or  orchards,  or  nurseries,  or 
rice  fields  or  fields  adjacent  to  rice  fields,  or  canals  or  ditches  used  for  the  purpose 
of  conveying  water  to  rice  fields  for  the  irrigation  thereof,  or  trees,  plants,  shrubs, 
vegetables,  vines,  fruit,  or  articles  thus  infested  or  infected,  or  premises  where  the 
Russian  thistle  or  saltwort  or  Johnson  grass  or  other  noxious  weeds,  or  red  rice,  water- 
grasses,  or  other  weeds  or  grasses  detrimental  to  rice  culture,  or  where  any  squirrels, 
gophers  or  other  predatory  animals  shall  be  found  are  hereby  adjudged  and  declared 
to  be  a  public  nuisance;  and  whenever  any  such  nuisance  shall  exist  at  any  place 
within  his  county,  and  the  proper  notice  thereof  shall  have  been  served  as  herein  pro- 
vided, and  such  nuisance  shall  not  have  been  abated  within  the  time  specified  in  such 
notice,  it  shall  be  the  duty  of  the  county  horticultural  commissioner  to  cause  said 
nuisance  to  be  at  once  abated,  by  eradicating,  or  by  controlling,  or  by  destroying  said 
diseases.  Insects,  animals  or  other  pests,  or  their  eggs,  or  larvse,  or  Russian  thistle  or 
saltwort,  or  Johnson  grass  or  other  noxious  weeds,  or  red  rice,  water-grasses,  or  other 
weeds  or  grasses  detrimental  to  rice  culture. 

[Expense  of  abating  nuisance.]  The  expense  thereof  shall  be  a  county  charge,  and 
the  board  of  supervisors  shall  allow  and  pay  the  same  out  of  the  general  fund  of  the 
county; 

[Lien  on  property.]  any  and  all  sum  or  sums  so  paid  shall  be  and  become  a  lien  on 
the  property  and  premises  from  which  said  nuisance  has  been  removed  or  abated  in 
pursuance  of  this  chapter.    A  notice  of  such  lien  shall  be  filed  and  recorded  In  the 
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office  of  the  county  recorder  of  the  county  in  which  the  said  property  and  premises 
are  situated  within  thirty  days  after  the  right  to  the  said  lien  has  accrued.  An  action 
to  foreclose  said  lien  shall  he  commenced  within  ninety  days  after  the  filing  and  record- 
ing of  said  notice  of  lien,  which  action  shall  he  brought  in  the  proper  court  by  the 
district  attorney  of  the  county  in  the  name  and  for  the  benefit  of  the  county  making 
such  payment  or  payments,  and  when  the  property  is  sold,  enough  of  the  proceeds 
shall  be  paid  into  the  county  treasury  of  such  county  to  satisfy  the  lien  and  costs;  and 
the  oTerplus,  if  any  there  be,  shall  be  paid  to  the  owner  of  the  property,  if  he  be 
known,  and  if  not,  into  the  court  for  his  use  when  ascertained. 

[Copy  of  notice  filed.]  Whenever  a  notice  of  eradication,  or  of  control,  or  of  destruc- 
tion is  served  on  any  person  or  persons,  the  county  horticultural  commissioner  may, 
at  his  option,  cause  a  copy  thereof  to  be  filed  for  record  In  the  office  of  the  county 
recorder  within  which  the  said  property  is  situated,  and  if  the  said  property  is  encum- 
bered with  a  mortgage,  lien,  contract,  option,  bond,  or  other  encumbrance,  the  said 
county  horticultural  commissioner  may,  at  his  option,  cause  a  copy  thereof  to  be  served 
on  the  person  or  persons  holding  such  encumbrance. 

[Lien  takes  precedence.]  Whenever  a  lien  is  filed  on  a  piece  of  property  for  the 
purpose  of  collection  of  such  sums  as  have  been  expended  in  the  eradication,  or  In  the 
control,  or  in  the  destruction  of  insects,  diseases,  weeds,  or  animals  found  upon  such 
property  and  a  copy  of  a  notice  of  the  eradication,  or  of  the  control,  or  of  the  destruc- 
tion shall  have  been  filed  in  the  office  of  the  county  recorder  of  the  county  wherein 
tttch  property  is  situated,  and  served  on  the  person  or  persons  holding  any  such 
encumbrance,  as  hereinabove  provided,  then  such  lien  shall  take  precedence  over  and 
be  paramount  to  all  other  liens  upon  the  said  land  excepting  only  the  lien  of  taxes. 

[Power  to  abate.]  The  county  horticultural  commissioner  is  hereby  vested  with 
the  power  to  cause  any  and  all  such  nuisances  to  be  at  once  abated  in  a  summary 
manner. 

[Fumlgators  and  sprayers.]  The  county  horticultural  commissioner  shall  have  power 
and  authority  to  prescribe  and  enforce  rules  for  the  examination  and  qualification  of 
fomigators  or  sprayers  who  desire  to  engage  in  such  business  for  hire,  and  to  issue 
certificates  to  all  persons  whom  he  shall  find  by  examination  or  otherwise  to  be 
duly  qualified  for  engaging  in  such  work. 

[Certificate.]  Such  certificate  shall  be  revocable  whenever  the  county  horticultural 
commissioner  shall  deem  such  revocation  necessary.  No  person  shall  be  permitted 
to  engage  in  the  business  of  fumigating  or  spraying  for  hire  within  the  State  of 
California  for  the  purpose  of  controlling  or  eradicating  plant  pests  or  diseases,  who 
has  not  first  secured  a  certificate  in  the  manner  herein  provided. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  801,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  140;  amended  March  6, 
1909,  Stats,  and  Amdts.  1909,  p.  187;  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  631.   In  effect  July  27,  1917. 

1.     Notice,  Beeeaalty  for. — ^The  horticulture  mons    In    a   civil    action,    on    the    owner    or 

commissioner  must  give   the  notice   to   the  person    In   charge   of   the   Infested   orchard* 

owner  to  destroy  the  pests  in  his  orchard.  by  the  commissioner  or  a  person  deputized 

No  valid  lien  can  be  acquired  upon  the  prop-  by  him. — San  Bernardino  County  v.  Stewart, 

erty  unless  the  notice  is  given  to  the  owner,  173  Cal.  236,  169  Pac.  717. 
and  that  the  same   be   served  like  a   sum- 

§23220.  BECORD  AND  BEPOBT  OF  COMMISSIONEB.  It  is  the  duty 
of  the  said  county  horticultural  commissioner  to  keep  a  record  of  his  official  doings,  and 
to  make  a  report  to  the  state  commissioner  of  horticulture  on  or  hefore  the  first  day 
of  October  of  each  year  of  the  condition  of  the  horticultural  interests  in  their  several 
districts,  what  is  being  done  to  eradicate,  or  to  control,  or  to  destroy  insect  pests, 
also  as  to  disinfecting  and  as  to  quarantine  against  insect  and  other  pests  and  diseases, 
and  as  to  the  carrying  out  of  all  laws  relative  to  the  greatest  good  of  the  horticultural 
interests,  and  to  furnish  from  time  to  time  to  the  state  commissioner  of  horticulture 
such  other  information  as  he  may  require.  Said  state  commissioner  of  horticulture 
may  publish  such  reports  in  bulletin  form  or  may  incorporate  so  much  of  the  same 
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In  his  annual  report  as  may  be  of  general  interest  It  is  also  made  the  duty  of  the 
county  horticultural  commissioner  to  advise  himself  with  reference  to  all  Infectious 
diseases,  scale  insects  or  codlin  moth  or  other  pests  injurious  to  fruit,  plants,  vege- 
tables, trees  or  vines,  and  with  their  eggs  or  larvse  and  all  noxious  weeds  or  grasses 
or  animal  pests  that  may  exist  in  his  county  or  be  likely  to  exist  therein  and  for  the 
purpose  of  so  advising  himself  and  of  eradicating  and  preventing  injury  from  such 
causes,  and  for  the  purpose  of  advising  himself  on  the  best  and  most  efficacious 
methods  of  performing  his  duties  and  conducting  his  office  he  shall  attend  the  annual 
meeting  of  the  state  association  of  county  horticultural  commissioners,  and  such  other 
meetings  as  the  state  commissioner  of  horticulture  shall  require,  and  he  shall  be  paid 
his  per  diem  compensation  and  traveling  expenses  while  so  engaged,  or  while  on  any 
service  that  requires  him  to  go  outside  the  county  when  the  performance  of  such 
service  has  been  authorized  by  the  board  of  supervisors,  or  the  state  commissioner  of 
horticulture. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  803,  Kerr's  Stats,  and  Amdts.  1906-7,  p4  141;  amended  March  6, 
1909,  Stats,  and  Amdts.  1909,  p.  189;  March  25,  1911,  Stats,  and  Amdts. 
1911,  p.  493;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  634.  in  effect 
July  27.  1917. 

§  2322d.    SALABIES  OF  INSPECTOBS,  DEPUTY  AND  COMMISSIONEB. 

The  salary  of  Inspectors  working  under  the  county  horticultural  commissioner  is  three 
dollars  and  fifty  cents  per  day,  and  the  necessary  traveling  expenses.  The  salary  of 
the  deputy  shall  be  five  dollars  per  day  when  in  the  actual  performance  of  his  duties, 
and  the  necessary  traveling  expenses.  In  the  case  of  the  commissioner  himself  his 
compensation  shall  be  fixed  by  the  board  of  supervisors,  either  at  not  less  than  one 
thousand  eight  hundred  dollars  per  year,  or  at  not  less  than  six  dollars  per  day  when 
actuUly  engaged  in  the  performance  of  his  duties.  He  shall  also  be  allowed  the  neces- 
sary traveling  expenses  incurred  in  the  discharge  of  his  regular  duties  as  prescribed 
in  this  chapter. 

History:  Enactment  approved  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  803,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  142;  amended  March  6, 
1909,  Stats,  and  Amdts.  1909,  p.  190;  March  25,  1911,  Stats,  and  Amdts. 
1911,  p.  498;  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  635.  in  effect 
July  27,  1917. 

§  2322f .    NOTICE  OF  ABRIVAL  OF  IHPOBTED  NURSERY  STOCK;  ETC. 

Any  person,  persons,  firm  or  corporation,  who  shall  receive,  bring,  or  cause  to  be 
brought  into  any  county  or  locality  of  the  State  of  California  from  another  county  or 
locality  within  said  state  any  nursery  stock,  trees,  shrubs,  plants,  vines,  cuttings, 
grafts,  scions,  buds,  or  fruit  pits,  or  fruit  or  vegetables,  or  seed,  for  the  purpose  of 
planting  or  propagating  the  same,  or  any  or  all  such  shipments  of  nursery  stock,  trees, 
shrubs,  plants,  vines,  cuttings,  grafts,  scions,  buds,  or  fruit  pits,  or  fruit  or  vegetables, 
or  seed  or  containers  thereof  or  other  orchard  appliances,  which  the  county  horti- 
cultural commissioner  or  the  state  commissioner  of  horticulture  may  consider  liable 
to  be  infested  or  infected  with  dangerous  insect  pests  or  plant  diseases  or  noxious  weed 
seeds  and  which  if  so  infested  or  infected  would  constitute  a  dangerous  menace  to  the 
orchards,  farms  and  gardens  of  the  county  or  state,  shall  immediately  after  the  arrival 
thereof  notify  the  county  commissioner  of  horticulture,  his  deputy,  or  nearest  inspector 
of  the  county  in  which  such  nursery  stock,  or  fruit  or  vegetables,  or  seed,  are  received, 
of  their  arrival,  and  hold  the  same  without  unnecessarily  moving  or  placing  such 
articles  where  they  may  be  harmful,  for  immediate  inspection  by  such  county  commis- 
sioner of  horticulture,  his  deputy,  inspector,  or  deputy  quarantine  officer  or  guardian. 

History:  Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  191T, 
p.  635.   In  effect  July  27,  1917. 


cklVb.]  MARKING  AND  INFBGTBD  SHIPMENTS.  H  2S22«,  2S22h 

§  2322g.  MARKING  OF  SmPMEMTS.  Each  carload,  case,  package,  crate, 
t>ale,  or  bundle  of  trees,  shrubs,  plants,  vines,  cuttings,  grafts,  scions,  buds,  fruit-pits, 
or  fruit  or  vegetables,  or  seed,  Imported  or  brought  into  any  county  of  the  State  of 
California  from  another  county  within  said  state  for  planting  or  propagation  purposes, 
shall  have  plainly  and  legibly  marked  thereon  in.  a  conspicuous  manner  and  place,  the 
name  and  address  of  the  shipper,  owner  or  owners,  or  person  forwarding  or  shipping 
same,  and  also  the  name  of  the  person,  firm  or  corporation  to  whom  the  same  is 
forwarded  or  shipped,  or  his  or  its  responsible  agents. 

[Statement.]  A  manifest  showing  the  contents  of  each  shipment,  also  the  name  of 
the  locality  where  the  contents  were  grown  and  a  statement  of  the  contents  therein 
shall  be  made  to  the  county  horticultural  commissioner  having  jurisdiction  at  the 
point  of  destination  when  shipment  is  made. 

History:     Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  636.   In  effect  July  27,  1917. 

§2322h.  INFECTED  SHIPMENTS  PUBLIC  NX7ISANCE.  When  any  ship- 
ment of  nursery  stock,  trees,  vines,  plants,  shrubs,  cuttings,  grafts,  scions,  buds,  fruit- 
pits,  or  fruit  or  vegetables,  or  seed,  imported  or  brought  into  any  county  or  locality 
of  the  State  of  California  from  another  county  or  locality  with  in  such  state,  is  found 
to  be  Infested  or  infected  with  any  species  of  injurious  insects,  or  their  eggs,  larvae  or 
pupsB,  or  other  animal  or  plant  diseases  or  noxious  weed  seeds  which  would  cause 
damage  or  be  liable  to  cause  damage  to  the  orchards,  vineyards,  gardens  or  farms  of 
Any  county  of  the  State  of  California,  all  material  in  shipment  found  to  be  so  infested 
or  infected  shall  be  deemed  a  public  nuisance,  shall  be  refused  delivery,  and  shall  be 
immediately  returned  to  the  point  of  shipment  or  destroyed,  at  the  option  and  expense 
of  the  owner  or  owners,  or  his  or  their  responsible  agents. 

[Shipment  disinfected.]  The  remainder  of  such  shipment  shall  be  disinfected  under 
the  directions  of  the  county  horticultural  commissioner  making  such  inspection  and 
in  a  manner  as  provided  for  in  section  two  thousand  three  hundred  twenty-two  i  of 
this  act; 

[When  returned  or  destroyed.]  provided,  however,  that  when  any  shipment  of 
nursery  stock,  trees,  vines,  plants,  shrubs,  cuttings,  grafts,  scions,  buds,  fruit  pits,  or 
fruit  or  vegetables,  or  seed  or  their  containers  or  orchard  appliances  imported  or 
brought  into  any  county  or  locality  of  the  State  of  California  from  another  county  or 
locality  within  said  state,  is  found  to  be  infested  or  infected  with  any  species  of 
injurious  insects,  or  their  eggs,  larvae,  or  pupae,  or  other  injurious  animal  or  plant 
diseases  or  noxious  weed  seeds  not  known  to  exist  in  the  county  or  locality  in  which 
said  shipment  is  delivered,  or  if  there  is  reasonable  cause  to  presume  it  may  be  so 
infested  or  infected  the  entire  shipment  shall  be  refused  admittance  and  shall  be 
immediately  returned  to  point  of  shipment  or  destroyed  at  the  option  and  expense 
of  the  owner  or  owners,  or  his  or  their  responsible  agents  ; 

[When  disinfected.]  provided,  further,  that  when  any  shipment  of  nursery  stock, 
trees,  vines,  plants,  shrubs,  cuttings,  grafts,  scions,  buds,  fruit  pits,  or  fruit  or  vegetables, 
or  seed,  imported  or  brought  into  any  county  or  locality  of  the  State  of  California  from 
another  county  or  locality  within  said  state,  is  found  to  be  infested  or  infected  with 
any  species  of  injurious  insects  or  their  eggs,  larvae  or  pupae,  or  plant  diseases  or 
noxious  weed  seeds  which  are  of  common  occurrence  in  the  county  or  locality  into 
which  it  is  shipped  or  transported,  and  which  may  be  exterminated  by  such  treatment 
as  may  be  prescribed  in  section  two  thousand  three  hundred  twenty-two  i  of  this  act 
and  under  the  direction  of  the  county  horticultural  commissioner  of  the  county  in 
which  it  is  received,  the  same  may  be  disinfected  or  cleaned  at  the  expense  of  the 
owner  or  owners  or  his  or  their  responsible  agents,  in  a  manner  satisfactory  to  the 
county  horticultural  commissioner  making  the  inspection,  and  after  such  treatment  the 
shipment  may  be  delivered  to  the  consignee.  Any  and  every  provision  of  this  act 
relating  to  shipment  or  transportation  of  nursery  stock,  trees,  shrubs,  plants,  vines, 
cuttings,  grafts,  scions,  buds,  or  fruit  pits,  or  fruit,  or  vegetables,  or  seed  from  one 
county  of  the  State  of  California  to  another  county  of  said  state,  shall  apply  equally 
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and  identically  to  such  shipment  or  transportation  of  such  articles  from  one  locality 
to  another  locality  within  the  same  county  of  said  state. 

History:     Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  636.  In  effect  July  27,  1917. 

§23221.    NAMES  OF  INSECTS,  ETC.,  PBOMXTLaATED.     ADVICE  ON 

TREATMENT.  The  state  commissioner  of  horticulture  is  hereby  empowered  and 
directed  from  time  to  time  to  ascertaili  and  determine,  and  promulgate  the  names  and 
descriptions  of  insects,  animals  and  diseases  that  may  cause  injury  to  orchards,  vine- 
yards, gardens,  fruit  or  nut  bearing  or  ornamental  trees,  vines,  plants,  nursery  stock, 
fruit,  nuts,  vegetables  or  seed,  and  to  ascertain,  and  advise  the  proper  methods  of 
treatment,  disposal  and  disinfection  of  nursery  stock,  trees,  vines,  plants,  fruit,  nuts, 
vegetables  or  seed,  and  the  containers  thereof  which  may  be  found  to  be  infested  or 
infected  with,  or  which  may  have  been  exposed  to  infection  or  infestation  by  any  such 
insect  or  its  eggs,  larvsa  or  pupsB,  or  any  such  animal  or  plant  diseases. 

History:     Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  637.    In  effect  July  27,  1917. 

§2322j.  PENALTY.  Any  person,  persons,  firm  or  corporation  violating 
any  of  the  provisions  of  this  act  shall  be  guilty  of  a  misdemeanor  and  shall  be  pun- 
ished by  imprisonment  in  the  county  Jail  for  a  period  not  exceeding  six  months  or  by  a 
fine  not  exceeding  five  hundred  dollars,  or  by  both  fine  and  imprisonment. 

History:     Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  638.    in  effect  July  27,  1917. 

TITLE  VI. 
PUBLIC  WAYS. 

CHAPTER  n. 

HIGHWAYS. 

ARTICLE  III. 

POWERS  AND  DUTIES  OP  HIGHWAY  OFFICERS. 

§  2643.  Powers  of  supervisors  respecting  roads. 
§  2643a.  Powers  of  supervisors  respecting  roads, 
f  2646.  Highways  in  charge  of  supervisors. 

§  2643..  POWEBS  OF  SUPEBVISOBS  BESPECTINa  BOADS.  The  boards 
of  supervisors  of  the  several  counties  of  the  state  shall  have  general  supervision  over 
the  roads  within  their  respective  counties.    They  must  by  proper  order: 

1.  Cause  to  be  surveyed,  viewed,  laid  out,  recorded,  opened,  and  worked,  such  high- 
ways as  are  necessary  to  public  convenience,  as  in  this  chapter  provided. 

2.  Cause  to  be  recorded  as  highways  all  highways  which  have  become  such  by  usage, 
dedication  or  abandonment  to  the  public,  or  by  any  other  means  provided  by  law,  and 
to  prepare  and  record  proper  deeds  and  titles  thereto. 

3.  Abolish  or  abandon  such  as  are  not  necessary. 

4.  Acquire  the  right  of  way  over  private  property  for  the  use  of  public  highways, 
and  for  that  purpose  require  the  district  attorney  to  institute  proceedings,  under  title 
seven,  part  three,  of  the  Code  of  Civil  Procedure,  and  to  pay  therefor  from  the  general 
road  fund  or  the  district  road  fund  of  the  county. 

5.  Levy  a  property-tax  for  road  purposes. 

6.  [Guide-posts.]  Cause  to  be  erected  and  maintained,  at  the  Intersections  and 
crossings  of  highways,  guide-posts,  properly  Inscribed. 

7.  [Apportionment  of  road-tax.]  Cause  the  road-tax  collected  each  year  to  be  appor- 
tioned to  the  several  road  districts  entitled  thereto,  and  kept  by  the  county  treasurer 
in  separate  funds. 

8.  Audit  aii  ciaims  on  the  funds  set  apart  for  highway  purposes,  and  specify  the  fund, 
or  funds,  from  which  the  whole  or  any  part  of  any  claim,  or  claims,  must  be  paid. 
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9.  [Establish  gates.]  In  their  discretion,  they  may  provide  for  the  establishment  of 
gates  on  the  public  highways,  in  certain  cases,  to  avoid  the  necessity  of  building  road 
fences,  and*  prescribe  rules  and  regulations  for  closing  the  same,  and  penalties  for 
violating  said  rules;  provided,  that  the  expense  for  the  erection  and  maintenance  of 
such  gates  shall  in  all  cases  be  borne  by  the  party  or  parties  for  whose  immediate 
benefit  the  same  shall  be  ordered. 

10.  [Sprinkling.]  For  the  purpose  of  sprinkling  the  roads  in  any  part  of  the  county 
with  oil  or  water,  the  board  of  supervisors  may  erect  and  maintain  waterworks  and 
oil  tanks  and  reservoirs,  and  for  such  purposes  may  purchase  or  lease  real  or  personal 
property.  The  costs  of  such  waterworks,  oil  tanks  and  reservoirs  and  the  sprinkling 
of  said  roads  with  oil  or  water  may  be  charged  to  the  general  county  fund,  the  general 
road  fund,  or  the  district  fund  of  the  district  or  districts  benefited. 

[Roads  may  be  paid  for  out  of  general  fund.]  Whenevei:  it  is  determined  by  a  four- 
fifths  vote  of  the  board  of  supervisors  of  any  county  that  the  public  convenience  and 
necessity  demand  the  acquisition  or  construction  of  a  new  road  in  excess  of  three 
miles  in  length  or  the  grading,  regrading,  paving  or  macadamizing  of  any  existing  road. 
In  excess  of  three  miles  in  length,  and  that  the  cost  of  such  new  road  when  acquired 
and  constructed,  or  the  cost  of  grading,  regrading,  paving  or  macadamizing  such  existing 
road«  will  be  too  great  to  pay  out  of  any  of  the  road  funds  of  the  county,  the  board  of 
supervisors  may,  by  resolution  passed  by  a  four-fifths  vote  of  said  board,  determine  to 
acquire  or  construct  such  new  road,  or  grade,  or  regrade,  pave,  or  macadamize  such 
existing  road,  and  if  the  cost  of  such  new  road  when  constructed,  or  the  cost  of 
grading,  regrading,  paving  or  macadamizing  such  existing  road,  when  completed,  shall 
exceed  five  thousand  dollars,  such  cost  may  be  charged  to  the  general  county  fund, 
the  general  road  fund  or  the  district  fund  of  the  district  or  districts  benefited. 

11.  [Surveyor  to  submit  estimates.]  Whenever  it  shall  be  determined  that  any 
grading,  graveling,  macadamizing,  ditching,  sprinkling,  or  other  work  upon  highways  is 
necessary,  and  is  to  be  done,  and  where  the  estimated  cost  of  such  work  amounts  to 
one  thousand  dollars,  the  board  of  supervisors  must,  by  proper  order,  direct  the  county 
surveyor  to  make  definite  surveys  of  the  proposed  work,  and  to  prepare  profiles  and 
cross-sections  thereof,  and  to  submit  the  same  with  the  estimate  of  the  amount  or 
amotmts  of  work  to  be  done,  and  cost  thereof,  and  with  specifications  thereof.  Said 
report  shall  be  prepared  in  duplicate,  one  copy  to  be  filed  in  the  surveyor's  office,  and 
the  other  to  be  filed  with  the  clerk  of  the  board  of  supervisors. 

[Advertising  for  bids.]  The  board  upon  receipt  of  such  report  must  advertise  for 
bids  for  the  performance  of  the  work  specified.  Such  advertisement  for  bids  must  be 
published  for  two  weeks  in  two  newspapers,  one  published  at  the  county  seat  and  the 
other  at  a  point  nearest  the  proposed  work. 

[Form  of  advertlsenMnt.]    Such  advertisement  must  be  in  the  following  form: 

"Office  of  the  clerk  of  the  board  of  supervisors, 
county,   ,  19.. 

Sealed  bids  will  be  received)  by  the  clerk  of  the  board  of  supervisors  of 

county,  at  his  office,  until o'clock m., ,  191. ., 

for ,  on ,  in district,  in county. 

Specifications  for  this  work  are  on  file  in  the  office  of  the  said  board,  to  which  bidders 
are  hereby  referred. 


Clerk   of  the   board   of  supervisors   of 
the  county  of " 

[Posting  of  advertisement.]  And  such  advertisement  must  also  be  posted,  for  at 
least  two  weeks  prior  to  the  opening  of  the  bids  for  the  proposed  work,  in  threo  con- 
spicuous places  in  the  district  or  districts  in  which  the  proposed  work  lies,  and  one 
at  the  site  of  the  proposed  work.    Bids  must  be  inclosed  in  sealed  envelope,  addressed 

to  tlie  clerk  of  the  board  of  supervisors,  and  must  be  Indorsed,  "Bids  for ," 

and  must  be  delivered  to  said  clerk  prior  to  the  hour  specified  in  the  advertisement. 

[Award  to  lowest  bidder.]  The  board  shall  publicly  open  and  read  such  bids  as  may 
be  submitted,  and  must  award  the  contract  for  the  work  to  the  lowest  bidder;  unless 
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It  shall  appear  to  tlie  board  that  the  bids  are  too  high,  and  the  work  can  be  done  more 
cheaply  by  day  labor,  in  which  case  the  bids  must  be  rejected,  and  the  work  ordered 
done  by  the  road  commissioner,  or  commissioners,  in  whose  district  or  districts  the 
work  may  be  situated. 

[Payments.]  In  case  the  work  shall  be  let  by  contract,  monthly  or  quarterly  payments 
may  be  made  thereon  upon  the  receipt  of  a  certified  estimate  by  the  county  surveyor 
of  the  amount  of  work  done  during  the  preceding  month  or  quarter,  to  the  extent  of 
seventy-five  per  cent  of  the  value  of  said  work,  the  remaining  twenty-five  per  cent  being 
due  on  the  completion  of  the  work. 

[Contractor  to  pay  surveyor.]  The  services  of  the  surveyor  in  making  such  partial 
estimates  must  be  paid  for  by  the  contractor.  Upon  the  completion  of  the  work,  the 
county  surveyor  must  examine  the  same,  and  if  completed  in  accordance  with  the 
specifications  thereof,  he  must  submit  to  the  board  of  supervisors  a  certificate  over  his 
signature  and  official  seal  to  the  eftect  that  such  work  by  the  contractor  therefor,  has 
been  completed  in  accordance  with  the  specifications  therefor,  and  recommending  its 
acceptance.  The  board  shall  thereupon  audit  the  same  anc}  direct  its  payment  out  of 
the  proper  fund  or  funds. 

[Work  costing  over  $500.]  Whenever  the  estimated  cost  of  such  grading,  graveling, 
macadamizing,  ditching,  sprinkling,  or  other  work  exceeds  five  hundred  dollars  and  is 
less  than  one  thousand  dollars,  the  board  of  supervisors  must  cause  the  same  to  be 
performed  by  contract  awarded  to  the  lowest  bidder,  in  the  same  manner  as  where  the 
estimated  cost  amounts  to  one  thousand  dollars,  unless  such  board  shall  by  resolution 
passed  by  a  four-fifths  vote,  determine  that  it  is  to  the  public  advantage  and  con- 
venience not  to  do  such  work  by  contract;  in  which  event,  such  work  shall  be  done  by 
day  labor  under  the  supervision  of  the  county  surveyor  and  the  supervisors  of  the 
district  wherein  the  work  is  done. 

12.  [Side  paths.]  In  their  discretion,  they  may  set  apart  on  any  public  road  or 
highway  a  strip  of  land  for  a  side  path,  and  make  an  order  designating  the  width  of 
such  path  and  cause  the  lines  separating  the  path  from  the  road  to  be  located  and 
marked  by  stakes  or  posts,  placed  at  such  distances  apart  as  they  shall  deem  proper. 
After  said  paths  have  been  set  apart,  and  the  lines  separating  the  same  from  the  road 
have  been  located  and  marked,  as  aforesaid,  the  use  of  the  same  is  hereby  restricted 
to  pedestrians  and  riders  of  bicycles  and  other  vehicles  propelled  solely  by  the  power 
of  the  rider. 

Expense  of  erecting  and  maintaining  such  path  may  be  charged  to  the  general  county 
fund,  the  general  road  fund,  and  the  district  fund  of  the  district  or  districts  benefited. 

History:  Enactment  approved  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  8;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  474; 
March  9.  1893,  Stats,  and  Amdta.  1893,  p.  114;  March  81.  1897,  Stats, 
and  Amdts.  1897,  p.  248;  March  23,  1901,  Stats,  and  Amdts.  1900-1, 
p.  661;  March  2,  1903,  Stats,  and  Amdta.  1903,  p.  70;  April  27,  1911, 
Stata.  and  Amdts.  1911,  p.  1151;  April  25,  1917,  Stata.  and  Amdta.  1917, 
p.  196.  in  effect  July  27,  1917. 

Section  was  again  amended  May  26.  Which  amendment  is  given 
below  as  S  2643 [a]. 

§2643[a].    POWEBS  OF  SUPERVISOBS  BESPEOTINa  BOADS.     The 

boards  of  supervisors  of  the  several  counties  of  the  state  shall  have  general  supervision 
over  the  roads  within  their  respective  counties.    They  must  by  proper  order: 

1.  Cause  to  be  surveyed,  viewed,  laid  out,  recorded,  opened,  and  worked,  such  high- 
wats  as  are  necessary  to  public  convenience,  as  in  this  chapter  provided. 

2.  Cause  to  be  recorded  as  highways  all  highways  which  have  become  such  by  usage, 
dedication  or  abandonment  to  the  public,  or  by  any  other  means  provided  by  law,  and  to 
prepare  and  record  proper  deeds  and  titles  thereto. 

3.  Abolish  or  abandon  such  as  are  not  necessary. 

4.  Acquire  the  right  of  way  over  private  property  for  the  use  of  public  highways, 
and  for  that  purpose  require  the  district  attorney  to  institute  proceedings,  under  title 
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seYen,  part  three,  of  the  Code  of  Civil  Procedure,  and  to  pay  therefor  from  the  general 
road  fond  or  the  district  road  fund  of  the  county. 

5.  Levy  a  property-tax  for  road  purposes. 

6.  [Guide-posts.]  Cause  to  be  erected  and  maintained,  at  the  intersection  and  cross- 
ings of  highways,  guide-posts,  properly  inscribed. 

7.  [Apportionment  of  road-tax.]  Cause  the  road-tax  collected  each  year  to  be  appor- 
tioned to  the  several  road  districts  entitled  thereto,  and  kept  by  the  county  treasurer 
in  separate  funds. 

8.  Audit  all  cialms  on  the  funds  set  apart  for  highway  purposes,  and  specify  the  fund, 
or  funds,  from  which  the  whole  or  any  part  of  any  claim,  or  claims,  must  be  paid. 

9.  [Establish  gates.]  In  their  discretion,  they  may  provide  for  the  establishment  of 
gates  on  the  public  highways,  in  certain  cases,  to  avoid  the  necessity  of  building  road 
fences,  and  prescribe  rules  and  regulations  for  closing  the  same,  and  penalties  for 
violating  said  rules;  provided,  that  the  expense  for  the  erection  and  maintenance  of 
such  gates  shall  in  all  cases  be  borne  by  the  party  or  parties  for  whose  immediate 
benefit  the  same  shall  be  ordered. 

10.  [Sprinlcling.]  Fbr  the  purpose  of  sprinkling  the  roads  in  any  part  of  the  county 
with  oil  or  water,  the  board  of  supervisors  may  erect  and  maintain  waterworks  and  oil 
tanks  and  reservoirs,  and  for  such  purposes  may  purchase  or  lease  real  or  personal 
property.  The  costs  of  such  waterworks,  oil  tanks  and  reservoirs  and  the  sprinkling 
of  said  roads  with  oil  or  water  may  be  charged  to  the  general  county  fund,  the  general 
road  fund,  or  the  district  fund  of  the  district  or  districts  benefited. 

[Construction  of  new  road  in  excess  of  tiiree  miles.]  Whenever  it  is  determined  by 
a  four-fifths  vote  of  the  board  of  supervisors  of  any  county  that  the  public  convenience 
and  necessity  demand  the  acquisition  or  construction  of  a  now  road  in  excess  of  three 
miles  in  length  or  the  grading,  regrading,  paving  or  macadamizing  of  any  existing  road 
in  excess  of  three  miles  in  length  and  that  the  cost  of  such  new  road  when  acquired 
and  constructed,  or  the  cost  of  gn^ding,  regrading,  paving  or  macadamizing  such  exist- 
ing road,  will  be  too  great  to  pay  out  of  any  of  the  road  funds  of  the  county,  the  board 
of  supervisors  may,  by  resolution  passed  by  a  four-fifths  vote  of  said  board,  determine 
to  acquire  or  construct  such  new  road,  or  grade,  or  regrade,  pave,  or  macadamize  such 
existing  road,  and  if  the  cost  of  such  new  road  when  constructed,  or  the  cost  of  grading, 
regrading,  paving  or  macadamizing  such  existing  road,  when  completed,  shall  exceed 
three  thousand  dollars,  such  cost  may  be  charged  to  the  general  county  fund,  the 
general  road  fund  or  the  district  fund  of  the  district  or  districts  benefited. 

11.  [Surveys  and  estimates  by  county  surveyor.]  Whenever  it  shall  be  determined 
that  any  grading,  graveling,  macadamizing,  ditching,  sprinkling,  or  other  work  upon 
highways  is  necessary,  and  is  to  be  done,  and  where  the  estimated  cost  of  such  work 
amounts  to  one  thousand  dollars,  the  board  of  supeinrisors  must,  by  proper  order, 
direct  the  county  surveyor  to  make  definite  surveys  of  the  proposed  work,  and  to 
prepare  profiles  and  cross-sections  thereof,  and  to  submit  the  same  with  the  estimate 
of  the  amount  or  amounts  of  work  to  be  done,  and  cost  thereof,  and  with  specifications 
thereot  Said  report  shall  be  prepared  in  duplicate,  one  copy  to  be  filed  in  the  sur- 
veyor's office,  and  the  other  to  be  filed  with  the  clerk  of  the  board  of  supervisors. 

[Advertisement  for  bids.]  The  board  upon  receipt  of  such  report  must  advertise  for 
bids  for  the  performance  of  the  work  specified.  Such  advertisement  for  bids  must  be 
published,  prior  to  the  day  fixed  for  the  opening  of  bids,  for  at  least  once  a  week  for  a 
period  of  two  weeks  in  a  newspaper  of  general  circulation  printed  and  published  in 
said  county. 

[Form  of  advertisement.]  Such  advertisement  shall  be  in  substantially  the  following 
form: 

Office  of  the  clerk  of  the  board  of  supervisors. 
county ,  19. . 

Sealed  bids  will  be  received  by  the  clerk  of  the  board  of  supervisors  of 

county,  at  his  office,  until o'clock  ....  m , ,  19. . ., 

for   on    ,   in    district,   in    

county. 
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Speciflcations  for  this  work  are  on  file  in  the  office  of  the  said  board,  to  which  bidders 
are  hereby  referred. 


Clerk  of  the  board  of  supervisors  of  the  county  of  

Bids  must  be  Inclosed  in  sealed  envelope,  addressed  to  the  clerk  of  the  board  of 

supervisors,  and  must  be  indorsed,  "Bids  for  ,"  and  must  be  delivered 

to  said  clerk  prior  to  the  hour  specified  in  the  advertisement. 

[Award  to  lowest  bidder.]  The  board  shall  publicly  open  and  read  such  bids  as  may 
be  submitted,  and  must  award  the  contract  for  the  work  to  the  lowest  bidder;  unless 
it  shall  appear  to  the  board  that  the  bids  are  too  high,  and  the  work  can  be  done  more 
cheaply  by  day  labor,  in  which  case  the  bids  must  be  rejected,  and  the  work  ordered 
done  by  the  road  commissioner,  or  commissioners,  in  whose  district  or  districts  the 
work  may  be  situated. 

[Payments.]  In  case  the  work  shall  be  let  by  contract,  monthly  or  quarterly  pay- 
ments may  be  made  thereon  upon  the  receipt  of  a  certified  estimate  by  the  county 
surveyor  of  the  amount  of  work  done  during  the  preceding  month  or  quarter,  to  the 
extent  of  seventy-five  per  cent  of  the  value  of  said  work,  the  remaining  twenty-five  per 
cent  being  due  on  the  completion  of  the  work. 

[Acceptance  of  work.]  Upon  the  completion  of  the  work,  the  county  surveyor  must 
examine  the  same,  and  if  completed  in  accordance  with  the  specifications  thereof,  he 
must  submit  to  the  board  of  supervisors  a  certificate  over  his  signature  and  official 
seal  to  the  eftect  that  such  work  by  the  contractor  therefor,  has  been  completed  in 
accordance  with  the  specifications  therefor,  and  recommending  its  acceptance.  The 
bod.rd  shall  thereupon  audit  the  same  and  direct  its  payment  out  of  the  proper  fund 
or  funds. 

[Work  costing  over  $500.]  Whenever  the  estimated  cost  of  such  grading,  graveling* 
macadamizing,  ditching,  sprinkling,  or  other  work  exceeds  five  hundred  dollars  and  is 
less  than  one  thousand  dollars,  the  board  of  supervisors  must  cause  the  same  to  be 
performed  by  contract  awarded  to  the  lowest  bidder,  in  the  same  manner  as  where 
the  estimated  cost  amounts  to  one  thousand  dollars, 

[Work  done  under  supervision  of  county  surveyor.]  unless  such  board  shall  by  reso- 
lution passed  by  a  four-fifths  vote,  determine  that  it  is  to  the  public  advantage  and 
convenience  not  to  do  such  work  by  contract,  in  which  event,  such  work  shall  be  done 
by  day  labor  under  the  supervision  of  the  county  surveyor  and  the  supervisors  of  the 
district  wherein  the  work  is  done. 

12.  [Side  paths.]  In  their  discretion,  they  may  set  apart  on  any  public  road  or 
highway  a  strip  of  land  (for  a  side  path),  and  make  an  order  designating  the  width  of 
such  path  and  cause  the  lines  separating  the  path  from  the  road  to  be  located  and 
marked  by  stakes  or  posts,  placed  at  such  distances  apart  as  they  shall  deem  proper. 
After  said  paths  have  been  set  apart,  and  the  lines  separating  the  same  from  the  road 
have  been  located  and  marked,  as  aforesaid,  the  use  of  the  same  is  hereby  restricted 
to  pedestrians  and  riders  of  bicycles  and  other  vehicles  propelled  solely  by  the  power 
of  the  rider. 

Expense  of  erecting  and  maintaining  such  path  may  be  charged  to  the  general  county 
fund,  the  general  road  fund,  and  the  district  fund  of  the  district  or  districts  benefited. 

History:  Amendment  approved  May  26,  1917,  Stats,  and  Amdts. 
1917,  p.  1208.  In  effect  July  27,  1917.  Another  amendment  was  enacted 
April  25, 1917.  Which  amendment  is  given  in  the  section  above. 


§2645. 

1.  Duty  of  road  commlMloner. — ^Whlle  It 
is  true  that  the  functions  of  a  road  com- 
missioner are  to  be  performed  under  the 
directions  of  the  board  of  supervisors,  yet 
he  has  certain  positive  duties  to  be  executed 
of  his  own  motion,  and  one  of  these  is  to 
keep  the  roads  clear  from  obstructions  and 


In  good  repair.  He  has  at  least  the  duty 
of  reporting  to  the  board  cases  requiring 
attention,  and  Is  culpable  If  he  falls  to  do 
all  that  he  may  reasonably  be  expected  to  do 
toward  providing  for  the  repair  of  the  dan- 
gerous places  in  the  roads  of  his  district — 
Wurzburger  v.  Nellis,  165  Cal.  48,  8  BT.  C.  C.  A. 
183,  130  Pac.  1012. 
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§2646.  HZGHWATS  IN  CHABaS  OF  SUPEBVISOBS.  "K'henever  any 
of  the  liighways  of  a  county  have  been  constructed  or  improved  under  tlie  provisions 
of  an  act  entitled  "An  act  providing  for  the  laying  out,  constructing,  straightening, 
Improvement  and  repair  of  main  public  highways  in  any  county,  providing  for  the 
voting.  Issuing  and  selling  of  county  bonds  and  the  acceptance  of  donations  to  pay  for 
such  work  and  Iniprovements,  providing  for  a  highway  commission  to  have  charge  of 
such  work  and  improvements,  and  authorizing  cities  and  towns  to  improve  the  portions 
of  such  highways  within  their  corporate  limits  and  to  issue  and  sell  bonds  therefor," 
approved  March  19.  1907,  and  all  acts  amendatory  thereof  or  supplementary  thereto, 
the  board  of  supervisors  of  said  county  shall  have  the  charge  of  the  maintenance  and 
repair  of  said  highways  and  may  employ  a  superintendent  or  inspector  to  have  charge 
of  the  repairing  and  maintenance  of  all  of  said  roads  under  the  orders  and  direction  of 
said  board,  and  may  employ  such  workmen  and  purchase  such  materials,  equipments, 
tools  and  appliances  as  may  be  necessary  to  maintain  said  roads  and  keep  them  In 
repair,  the  cost  of  such  maintenance  and  repair  to  be  paid  out  of  the  general  fund  of 
the  county.  Nothing  herein  contained  shall  prevent  the  board  from  having  any  such 
work  of  repair  or  maintenance  done  by  contract  under  the  provisions  of  section  two 
thousand  six  hundred  forty-three,  if  they  deem  it  advisable.  At  the  option  of  the  board 
of  supervisors,  expressed  by  resolution,  the  provisions  of  this  section  shall  apply  to 
such  highways  of  the  county  as  may  be  specified  in  such  resolution,  constructed  or 
improved  under  the  provisions  of  subdivision  ten  of  section  two  thousand  six  hundred 
forty-three  of  the  Political  Code,  and  paid  for  out  of  the  general  fund  of  said  county. 

History:  Enacted  March  9,  1911,  Stats,  and  Amdts.  1911,  p.  318; 
amended  April  16,  1917,  Stats,  and  Amdts.  1917,  p.  137.  In  effect 
July  27,  1917. 

AETICLE  VI. 

LAYING  OUT,  ALTEBING  AND  DISCONTINUING  ROADS. 

i  2697.  Petition  to  abandon  highway. 

§  2697.  PETITION  TO  ABANDON  mOHWAT.  Any  ten  freeholders,  two 
of  whom  must  be  residents  of  the  road  district  In  which  some  part  of  the  property 
affected  Is  situated,  and  who  are  taxable  therein  for  road  purposes,  may  petition  the 
board  of  supervisors  in  writing  to  vacate,  discontinue,  abandon  and  abolish  any  public 
bighway,  road,  street,  avenue,  alley,  lane  or  place,  or  any  part  of  any  such  road,  street, 
avenue,  alley,  lane  or  place. 

History:  Enactment  approved  June  9,  1915,  Stats,  and  Amdts.  1915, 
p.  1333;  amended  March  23,  1917,  Stats,  and  Amdts.  1917,  p.  24.  In 
effect  July  27,  1917. 

ARTICIiE  IX. 
PERMANENT  BOAD  DIVISIONS, 
f  2745.  Boad  divisions,  formation  of. 

§  2746.  BOAD  DIVISIONS,  FOBMATION  OF.  Any  portion  of  a  county 
not  contained  In  a  permanent  road  division  may  he  formed  Into  a  permanent  road 
division  under  the  provision  of  this  act,  and  when  so  formed  shall  have  the  powers 
herein  enumerated  and  such  as  may  hereafter  he  conferred  thereon  by  law; 

[Municipal  corporation  may  be  Included  In  road  division.]  provided,  that  a  municipal 
corporation  for  the  purpose  of  this  act  shall  not  he  considered  a  permanent  road 
division  and  may  be  Included  •  therein. 

History:  Original  section,  relating  to  road  divisions,  enacted 
March  12,  1872,  and  repealed  February  28,  1883,  Stats,  and  Amdts. 
1883,  p.  5.  A  new  section  March  13,  1901,  Stats,  and  Amdts.  1900-1, 
p.  277,  and  repealed  and  the  present  section  enacted  March  19,  1907, 
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StatB.  and  Amdts.  1907,  p.  635.  Kerr's  Stats,  and  Amdts.  190$-7,  p.  154; 
amended  April  19, 1917,  Stats,  and  Amdts.  1917,  p.  144.  In  effect  July  27, 
1917. 


§2853. 

1.  In  sen«raL — ^As  to  the  facts  of  an  ex- 
clusive franchise  within  the  meanlngr  of  the 
law,  and  especially  within  this  section, 
which  forbids  the  erection  and  operation 
of  a  second  toll-brldgre  or  ferry  unless,  etc 
See  Vallejo  Ferry  Co.  v.  Solano  Aquatic 
Club.  165  Cal.  266,  Amn.  Gas.  1914C  1197,  131 
Pac.  864. 

§2921. 

1.  Purpose  of  statute* — Clearly  it  is  the 
purpose  of  this  section  to  authorize  the 
board  of  supervisors  to  arrant  franchises  for 
public  wharves  to  be  used  by  the  public 
generally  in  consideration  of  the  tolls  to  be 
exacted.  There  is  nothing  in  the  section 
which   prohibits   a   railroad   company   from 


constructing  and  operating  wharves  for  Ita 
own  business,  without  authority  from  the 
board,  at  places  where  the  railroad  extends 
to  navigrable  water,  where  such  wharves  are 
necessary  for  the  successful  operation  of  the 
road.  It  was  intended  to  give  the  board 
of  supervisors  discretion  to  grant  an  addi- 
tional franchise  to  such  railroad,  enabling 
it  to  carry  on  a  public  wharf  and  charge 
tolls  thereon,  where  the  board  finds  that 
such  public  wharf  is  necessary  to  the  rail- 
road franchise,  and  it  was  not  intended  to 
forbid  the  railroad  from  maintaining  a 
wharf  for  its  own  purposes  without  the 
additional  authority  to  be  granted  under 
this  section  by  the  board  of  supervisors. — 
Vallejo  &  Northern  R,  Co.  v.  Reed  Orchard 
Co..  169  Cal.  646,  147  Pac.  2S8. 


TITLE  VII. 

GENERAL  POLICE  OF  THE  STATE. 

CHAPTER  II. 

PRESERVATION  OF  PUBLIC  HEALTH. 


ARTICLE  I. 

STATB  BOARD  OF  HEALTH. 

{  2979a.  Duties  of  coroner  regarding  contagious  diseases. 

%  2984.  Local  boards  of  health  to  enforce  rules  made  by  state  board  of  health.     [Reports 
to  state  board.] 

§  2979a.   DUTIES  OF  OOBONEB  REOABDINO  0ONTAOIOU8  DISEASES. 

It  is  the  duty  of  each  coroner,  and  of  every  county,  city^  and  county,  city  or  town  health 
officer,  knowing  or  having  reason  to  believe,  that  any  case  of  cholera,  plague,  yellow 
fever,  malaria,  leprosy,  diphtheria,  scarlet  fever,  smallpox,  typhus  fever,  typhoid  fever, 
paratyphoid  fever,  anthrax,  glanders,  epidemic  cerebrospinal  meningitis,  tuberculosis, 
pneumonia,  dysentery,  erysipelas,  uncinariasis  or  hookworm,  trachoma,  dengue,  tetanus, 
measles,  German  measles,  chickenpox,  whooping  cough,  mumps,  pellag^ra,  beriberi. 
Rocky  Mountain  spotted  (or  tick)  fever,  syphilis,  gonococcus  infection,  rabies,  polio- 
myelitis, or  any  other  contagious  or  infectious  disease  exists,  or  has  recently  existed, 
within  the  city,  county,  city  and  county,  town,  or  township  of  which  he  is  such  officer, 
to  take  such  measures  as  may  be  necessary  to  prevent  the  spread  of  such  disease,  and 
to  report  at  once  in  writing  such  cases  to  the  secretary  of  the  state  board  of  health 
at  Sacramento. 

[Duties  of  physician.]  It  Is  also  the  duty  of  every  attending  or  consulting  physician, 
nurse,  or  other  person  having  charge  of  or  caring  for  any  person  affiicted  with  any  of 
said  contagious  diseases,  to  report  at  once  in  writing  to  the  local  health  officer  the 
nature  of  the  disease,  the  name  of  the  person  afflicted  and  the  place  of  his  or  her 
confinement;  provided,  however,  that  syphilis  and  gonococcus  infection  shall  be  reported 
by  office  number  only;  provided,  further,  that  official  records  of  tuberculosis  cases  shall 
be  for  official  use  only  and  not  open  to  private  inspection. 

[Duties  of  state  board  of  health.]  The  state  board  of  health,  or  its  secretary,  upon 
being  informed  of  any  such  contagious  or  infectious  disease,  may  thereupon  take  such 
measures  as  may  be  necessary  to  ascertain  the  nature  of  such  disease  and  prevent  the 
spread  of  such  contagion,  and  to  that  end,  said  state  board  of  health,  or  its  secretary, 
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may,  if  deemed  proper,  take  poBsesBloii  or  control  of  the  body  of  any  living  person, 
or  the  corpse  of  any  deceased  person,  and  may  direct  and  take  such  means  as  may  be 
deemed  expedient  to  arrest  or  prevent  the  further  spread  of  such  disease. 

History:  Enactment  approved  March  6,  1901,  Stats,  and  Amdts. 
1900-1,  p.  99;  amended  March  4,  1907,  Stats,  and  Amdts.  1907,  p.  105, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  161;  March  22,  1911,  Stats,  and 
Amdts.  1911,  p.  40;  April  24,  1917,  SUts.  and  Amdts.  1917,  p.  171.  In 
effect  July  27,  1917. 

■ 

§2984.    LOCAL  BOARDS  OF  HEALTH  TO  ENFORCE  RULES  MADE 

BY  STATE  BOARD  OP  HEALTH.  [REPORTS  TO  STATE  BOARD.]  It  shall  be  the 
duty  of  the  health  officer  of  each  municipality  and  incorporated  town  within  this  state 
to  enforce  within  such  municipality  and  Incorporated  town  all  orders,  rules,  and  regu- 
lations concerning  health  and  quarantine  and  the  registration,  certification,  and  report- 
ing of  births,  marriages  and  deaths  as  prescribed  or  directed  by  the  state  board 
of  health,  and  it  shall  be  the  duty  of  such  health  officer  to  report  in  writing 
to  the  state  board  of  health  at  such  times  as  said  board  shall  require,  all  infec- 
tJons,  contagious  and  communicable  diseases  in  man  or  beast  which  shall  come  to 
his  knowledge,  upon  blanks  furnished  by  the  state  board  of  health.  Said  health  officer, 
in  cases  of  local  epidemic  of  disease  shall  report  to  the  state  board  of  health  all  facts 
oonceming  the  disease  and  the  measures  taken  to  prevent  or  abate  its  spread,  infection, 
(NT  contagion. 

[Registration  of  deaths,  enforcement  of  act  for.]  Every  such  health  officer  shall 
strictly  observe  and  enforce  within  such  municipality  or  incorporated  town  the  provi- 
sions of  "An  act  for  the  registration  of  deaths,  the  issuance  and  registration  of  burial 
and  disinterment  permits  and  the  establishment  of  registration  districts  In  counties, 
cfties  and  counties,  cities  and  incorporated  towns,  under  the  superintendence  of  the 
state  bureau  of  vital  statistics  and  prescribing  the  powers  and  duties  of  registrars, 
eoroners,  physicians,  undertakers,  sextons  and  other  persons  in  relation  to  such  regis- 
tration and  fixing  penalties  for  the  violation  of  this  act,"  approved  March  18,  1905,  and 
also  the  provisions  of  chapter  three  of  title  seven  of  part  three  (sections  three  thousand 
seventy-four  to  three  thousand  eighty-four)  of  the  Political  Code  of  the  State  of  Cali- 
fornia relating  to  the  registration,  certification  and  reporting  of  marriages,  births,  and 
deaths,  and  shall  promptly  report  to  the  state  board  of  health  all  violations  of  the  state 
health  laws  and  of  the  law  relating  to  the  registration,  certification  and  reporting  of 
marriages,  births  and  deaths  which  shall  come  to  his  knowledge. 

History:  Enactment  approved  March  7,  1905,  Stats,  and  Amdts. 
1905,  p.  84;  amended  March  1,  1907,  Stats,  and  Amdts.  1907,  p.  74, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  162;  April  24,  1917,  Stats,  and 
Amdts.  1917,  p.  172.   In  effect  July  27,  1917.  / 


ARTICLE  V. 

HEALTH  AND  QUAEANTINE  OF  OTHER  CITIES,  TOWNS,  AND  HABBORS. 

i  3061.  Board  of  health  established  in  towns  and  cities. 

§  3062.  Appointment  of  health  offieer  in  lieu  of  board  [repealed]. 

%  3064.  Salary  of  board  of  health  ofileers. 


§  3061.    BOARD  OF  HEALTH  ESTABLISHED  IN  TOWNS  AND  CITIES. 

The  board  of  trustees,  council  or  other  legislative  body,  by  whatever  name  known,  of 
say  incorporated  city  or  town  of  this  state,  shall  b3^  ordinance  adopt  for  the  regulation 
of  sanitary  matters  within  the  city  or  town,  such  rules  and  regulations  relative  thereto 
as  are  necessary  and  proper,  and  not  contrary  to  law,  and  shall  supervise  all  matters 
pertaining  to  the  sanitary  condition  of  the  city  or  town;  provided,  that  no  part  of  this 
aecUon  shall  be  construed  to  prevent  the  appointment  by  the  board  or  council  or 
other  leglslatiyd  body  of  a  board  of  health  which  shall  be  advisory  to  the  health  officer. 
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[Health  officer  appointed.]  ESvery  such  board  or  council  or  other  legislative  body 
shall  appoint  a  health  officer  who  shall  receive  for  his  services  such  compensation  as 
may  be  determined  by  said  appointing  body  and  shall  hold  office  at  its  pleasure.  Imme- 
diately after  the  appointment  of  the  health  officer  the  board  or  council  shall  notify  the 
secretary  of  the  state  board  of  health  of  the  appointment  and  the  name  and  address 
of  the  appointee. 

[Duties.]    Each  health  officer  of  an  incorporated  city  or  town  must: 

First     EiUforce  and  observe — 

(a)  All  orders  and  ordinances  of  the  board  of  trustees  or  council  of  his  city  or  town 
pertaining  to  health  and  sanitary  matters. 

(b)  All  orders,  quarantine  regulations  and  rules  prescribed  by  the  state  board  of 
health. 

(c)  All  statutes  relating  to  the  public  health  and  to  vital  statistics. 

Second.  Report  to  the  secretary  of  the  state  board  of  health  at  Sacramento  at  such 
times  as  the  state  board  may  require: 

(a)  The  sanitary  condition  of  his  locality. 

(b)  The  number  of  deaths,  with  the  cause  of  each,  as  near  as  can  be  ascertained, 
within  his  jurisdiction  during  the  preceding  month. 

(c)  The  presence  of  epidemic  or  other  dangerous,  contagious,  or  infectious  diseases 
and  such  other  matters  within  his  knowledge  or  jurisdiction  as  the  state  board. may 
require. 

History:  Enacted  March  12,  1872;  amended  March  19,  1878,  Code 
Amdts.  1877-8,  p.  69;  April  24,  1917,  Stats,  and  Amdts.  1917,  p.  172.  In 
effect  July  27,  1917. 

§  3062.    APPOINTMENT  OF  HEALTH  OFFICER  IN  LIEU  OF  BOARD 

[repealed]. 

History:  Enacted  March  12,  1872;  amended  March  1,  1889,  Stats, 
and  Amdts.  1889,  p.  43;  repealed  April  19,  1917,  Stats,  and  Amdts.  1917, 
p.  144.   In  effect  July  27,  1917. 

§3064.  SALARY  OF  BOARD  OF  HEALTH  OFFICERS.  The  board  of 
supervisors  must  fix  the  salary  or  compensation  of  health  officers,  and  provide  for  the 
expenses  of  enforcing  the  provisions  of  this  article. 

[Faiiure  to  provide  lieaith  officer.]  If  the  board  of  supervisors  or  board  of  trustees, 
council,  or  other  corresponding  board  of  any  incorporated  town,  neglects  to  provide  a 
health  officer  by  the  first  day  of  July,  eighteen  hundred  and  eighty-seven,  the  state 
board  of  health  may  direct  the  district  attorney  of  the  county  to  begin  an  action  against 
such  board  of  supervisors,  or  board  of  trustees,  or  corresponding  board,  to  compel  the 
performance  of  their  duty,  or  may  appoint  a  health  officer  for  such  town  or  city,  and 
the  expenses  of  such  health  officer  shall  be  a  charge  against  the  incorporated  city  or 
town  for  which  such  appointment  shall  be  made;  and  when  the  appointment  is  made 
for  unincorporated  towns,  the  expenses  of  the  health  officer  are  a  charge  against  tha 
county. 

History:  Enactment  approved  March  1, 1889,  Stats,  and  Amdts.  1889, 
p.  43;  amended  April  24,  1917,  Stats,  and  Amdts.  1917,  p.  173.  In  effect 
July  27,  1917. 

CHAPTER  III. 

REGISTRY  OF  BIRTHS,  MARRIAGES  AND  DEATHS. 

§  3074.  Bureau  of  vital  Htatistica. 

$  3075.  Employees  of  state  board  of  health.    Salary. 

§3074.  BUREAU  OF  VITAL  STATISTICS.  The  state  board  of  health 
shall  maintain,  at  the  city  of  Sacramento,  a  bureau  of  vital  statistics  for  the  complete 
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and  proper  registration  of  births,  marriages  and  deaths,  for  legal,  sanitary  and  statis- 
tical purposes,  which  bureau  shall  be  under  the  supervision  of  the  state  registrar  of 
Yltal  statistics. 

[Duty  of  state  registrar.]  The  duty  of  the  state  registrar  of  vital  statistics  shall  be 
to  promulgate  and  enforce  all  rules  and  regulations  required  to  carry  out  the  provisions 
of  this  chapter  and  that  may  be  adopted  from  time  to  time  by  the  state  board  of  health. 

History:  Enacted  March  12,  1872;  amended  March  16,  1878,  Code 
Amdts.  1877-8,  p.  60;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  103; 
April  5,  1917,  SUts.  and  Amdts.  1917,  p.  41.   In  effect  July  27, 1917. 

§3075.    EMPLOTEES  OF  STATE  BOARD  OF  HEALTH.  SALARY.  There 

shall  be  a  clerk  of  the  state  board  of  health  who  shall  receive  an  annual  salary  of  one 
thousand  six  hundred  dollars,  such  salary  to  be  paid  in  the  same  manner  and  at  the 
same  time  as  salaries  of  state  offlcerSi 

[Additional  assistants;  compensation.]  The  state  board  of  health  may  employ  and 
fix  the  compensation  of  other  additional  clerical  and  professional  assistants,  but  such 
compensation  shall  be  paid  from  its  fund  for  contingent  expenses  provided  for  in  the 
general  appropriation  act 

History:  Ei^acted  March  12,  1872;  amended  March  18,  1905,  Stats, 
and  Amdts.  1905,  p.  104;  March  4,  1907,  Stats,  and  Amdts.  1907,  p.  91, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  163;  March  9, 1909,  Stats,  and  Amdts. 
1909,  p.  232  (amendment  became  a  law,  under  a  provision  of  the  con- 
stitution, without  the  governor's  sanction).  May  1,  1911,  Stats,  and 
Amdts.  1911,  p.  1261;  May  14,  1917,  State,  and  Amdts.  1917,  p.  436.  In 
effect  July  27,  1917. 

CHAPTER  XV. 
LICENSES. 

ARTICLE  I. 

GENERAL  PROVISIONS. 
§  3366.  License-tax,  upon  whom  may  be  imposed. 

§  3366.  LIOENSE-TAX,  UPON  WHOM  MAY  BE  IMPOSED.  Boards  of 
supervisors  of  the  counties  of  the  state,  and  the  legislative  bodies  of  the  incorporated 
cities  and  towns  therein,  shall,  in  the  exercise  of  their  police  powers,  and  for  the 
purpose  of  regulation,  as  herein  provided,  and  not  otherwise,  have  power  to  license  all 
and  every  kind  of  business  not  prohibited  by  law,  and  transacted  and  carried  on 
within  the  limits  of  their  respective  jurisdictions,  and  all  shows,  exhibitions  and  lawful 
games  carried  on  therein,  to  fix  the  rates  of  license-tax  upon  the  same,  and  to  provide 
for  the  collection  of  the  same  by  suit  or  otherwise;  provided,  that  every  honorably 
discharged  soldier,  sailor,  or  marine  of  the  United  States  or  confederate  states  who 
has  served  In  the  Civil  War,  any  Indian  War,  the  Spanish-American  War,  any  Philippine 
tusurrection  or  in  the  Chinese  relief  expedition,  who  is  physically  unable  to  obtain  a 
livelihood  by  manual  labor,  and  who  shall  be  a  qualified  elector  of  the  State  of  California, 
shall  have  the  right  to  distribute  circulars,  and  to  hawk,  peddle,  and  vend  any  goods, 
wares  or  merchandise,  except  spirituous,  malt,  vinous  or  other  intoxicating  liquor, 
without  payment  of  any  license-tax  or  fee  whatsoever,  whether  municipal,  county  or 
state,  and  the  board  of  supervisors  or  legislative  body  shall  issue  to  such  soldier, 
sailor  or  marine,  without  cost,  a  license  therefor;  provided,  however,  no  license  can 
be  collected  or  any  penalty  for  the  nonpayment  thereof  enforced  against  any  commer- 
cial traveler  whose  business  is  limited  to  the  goods,  wares,  and  merchandise  sold  or 
dealt  in  in  this  state  at  wholesale. 
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Sec.  2.     [Legltlaflve  construction.]    This  act  shall  not  be  deemed  to  repeal  any  act 
vesting  municipal  corporations  with  power  to  license  for  revenue  purposes. 

History:  Enactment  approved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  686;  amended  May  21,  1915,  Stats,  and  Amdts.  1915,  p.  723; 
May  5,  1917,  SUts.  and  Amdts.  1917,  p.  279.   In  effect  July  27,  1917. 


§3384. 

1.  In  aen^ritl-  —  Hawkers  and  peddlers 
may  be  placed  In  a  class  by  themselves  for 
license  purposes. — Ex  parte  Qilstrap,  171  Cal. 
108,  152  Pac.  42. 

2.  — Purpose  of  act. — The  occui>ation  of 
hawkers  and  peddlers  is  one  which  from 
early  times  has  been  deemed  a  proper  sub- 
ject for  special  legrlslative  control  and  re- 
striction, particularly  In  cities.  The  primary 
purpose  for  reg-ulatins  this  occupation  should 
be  to  protect  the  public  from  imposition 
from  dishonest  traders.  It  Is  probable,  how- 
ever, that  most  regulations  find  their  im- 
pulse in  the  demands  of  established  shop- 
keepers for  protection  from  competition  with 
hawkers  and  peddlers.  So  that  it  may  be 
said  that  the  purpose  of  reg-ulating'  the 
occupation  of  peddling-  is  to  protect,  on  the 
one  hand,  fair  traders,  especially  established 
storekeepers  residing-  permanently  in  cities 
and  towns  and  there  paying  rent  and  taxes 
for  the  local  privilege,  from  being  undersold 
by  itinerant  persons,  and,  on  the  other  hand, 
to  guard  the  public  from  fraud  and  imposi- 
tion not  infrequently  practiced  by  such 
traders  who  have  no  known  residence  or 
responsibility. — Ex  parte  Gilstrap,  171  Cal. 
108,  152  Pac.  42. 

§  3406a. 

1.  Construction. — It  can  not  be  held  that 
the  title  of  the  state  should  be  decreed 
to  have  vested  in  the  United  States  at  the 
date  of  the  state's  listing,  because  the  state 
laws  nowhere  contemplate  a  gift  to  the 
United  States  of  any  of  these  lands.  Our 
law  contemplates  an  exchange  for  equiva- 
lent lands,  and  it  can  not  be  held  that  an 
unauthorized  acceptance  by  the  United  States 
land  department  of  such  listing  by  the  state 
with  no  further  act  on  the  part  of  the 
United  States  can  operate  to  divest  or  even 
to  impair  the  title  of  the  state. — Deserct 
Water,  O.  &  I.  Co.  v.  California,  167  Cal.  147, 
138  Pac.  981. 

§  3408b. 

1.  Constmetlon. — ^The  prohibition  of  the 
sale  of  state  lands  lying  within  a  national 
forest  reservation  does  not  affect  the  power 
of  a  corporation  entitled  to  exercise  the 
power  of  eminent  domain  to  condemn  such 
land  according  to  section  1240,  subd.  2,  of  the 
Code  of  Civil  Procedure. — Pacific  Power  Co. 
V.  State,  32  Cal.  App.  175,  162  Pac.  643. 

§3414. 

1.  Contest-— Construction. — The  contest  re- 
ferred to  herein  is  one  where  two  or  more 
applicants  claim  the  same  land. — McLaughlin 
V.  Woolley,  28  Cal.  App.  803,  151  Pac.  1164. 

2.  Where  two  parties  make  application  to 


the  surveyor-general  to  purchase  swamp 
and  overflow  lands  and  he  refers  the  contest 
to  the  superior  court  for  determination  of 
their  respective  rights  to  purchase,  the  pro- 
visions of  this  and  IS  3415,  3416,  3417  apply, 
and  I  3443  is  not  applicable.  McLaughlin  v. 
Woolley,  28  Cal.  App.  303,  161  Pac.  1164. 

3.  — IVhat  adjudicated  In  content. — A  con- 
test under  this  section  does  not  estop  the 
state  from  claiming  and  showing  that  the 
land  was  reserved  or  that  it  was  and  is 
dedicated  to  public  use.  The  Judgment  in 
such  a  contest  merely  determines  which 
if  either  of  the  claimants  is  a  qualified 
purchaser  (not  whether  the  law  authorizes 
a  sale  of  the  particular  land,  but  which 
has  the  better  right),  and  that  the  one  found 
to  be  qualified  and  having  the  prior  claim 
is  entitled  to  purchase.  The  state  is  not 
a  party  and  public  rights  are  not  adjudi- 
cated or  concluded.  —  People  v.  California 
Fish  Co.,  166  Cal.  676,  138  Pac.  79. 

§3416. 

1.  Construction. — This  section  and  I  8417 
apply  to  proceedings  for  the  purchase  of 
swamp  and  overflowed  lands. — ^McLaughlin 
V.  Woolley,  28  Cal.  App.  803,  161  Pac.  1164. 

§  3417. 

1.  Construction. — This  section  and  I  8416 
apply  to  proceedings  for  the  purchase  of 
swamp  and  overflowed  lands. — McLaughlin  v. 
Woolley,  28  Cal.  App.  303,  161  Pac.  1164. 

2.  What  limitation  as  to  time  applicable. — 

Where  two  parties  make  application  to  the 
surveyor-general  to  purchase  swamp  and 
overflow  lands,  and  he  refers  the  contest 
to  the  superior  court  for  determination  of 
their  respective  rights  to  purchase,  the  lim- 
itation as  to  time  referred  to  in  this  section 
is  applicable  and  not  that  fixed  in  |  8443. — 
McLaughlin  v.  Woolley,  28  Cal.  App.  803,  151 
Pac.  1164. 


§3440. 


1.  Bstate    granted    a    defeasible    one. — A 

sale  and  grant  made  under  the  provisions 
of  the  Political  Code,  |§  3440  to  3493H*  inclu- 
sive, conveys  to  the  grantee  only  a  subordi- 
nate estate  in  the  property,  subject  to  the 
public  uses  of  navigation  and  fishery,  and 
the  state  may,  at  any  time,  take  such  prop- 
erty for  the  purposes  of  navigation  and 
fishery,  notwithstanding  such  grant. — Knud- 
son  v.  Kearney,  171  Cal.  251,  152  Pac.  541. 

2.  — Pnrpo«e  of  statute. — Sections  of  the 
Political  Code  referred  to  were  obviously  not 
made  in  pursuance  of  any  plan  for  the  dis- 
position of  tide  lands  considered  unnecessary 
for  purposes  of  navigation,  or  which  it  was 
deemed  wise  to  sell  in  aid  of  navigation, 
but    were    only    incidental    to    the    scheme 
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of  the  state  to  sell  Its  swamp  lands  and 
other  lands  suitable  for  cultivation  to  pri- 
vate persons,  and  they  were  not  enacted  in 
the  administration  of  the  state's  trust  in 
tide  lands  for  the  purposes  of  navigation 
and  commerce. — "Knudson  v.  Kearney,  171 
Cal.  251,   152   Pac.    541. 

§3443. 

1.    Conatmetloii-^lVlien   special  qveatloas 
are  referred. — ^The  thirty-day  limitation  con- 


tained herein  is  only  applicable  to  a  suit 
brought  where  special  questions  are  re- 
ferred, and  the  provision  for  incorporatlng- 
copies  of  affidavits  in  the  complaint  is  only 
required  when  a  reference  of  special  ques- 
tions is  made  under  the  provisions  of  this 
section. — McLaugrhlin  v.  Woolley,  28  Cal. 
App.  303,  161  Pac.  1164. 


ARTICLE  II. 

SWAMP  AND  OVERFLOWED  LAND,  SALT  MAESH,  AND  TIDELANDS. 

9  3446.  Beelamation  diBtriets.    Petition  for  formation  of. 

S3447.  Yerification  of  petition;  publication  of  petition. 

f  3449.  Proceedings  on  approval  of  petition. 

1 3452.  By-laws  for  government  of  district.  Filing  with  county  recorder.  Amendment. 

S3453.  Board  of  trustees  of  reclamation  district;  election  of. 

9  3454.  Same.    Powers  of. 

1 3455.  Board  of  trustees  to  report  plans  to  supervisors. 

fi  3456.  Commissioners  to  assess  charges  for  reclamation. 

S3457.  Warrants,  form  of;  interest;  payment,  etc. 

{  3459.  Additional  assessments. 

S  3460.  Commissioners  to  make  assessment-list. 

1 3462.  List,  how  and  where  filed. 

{  3463.  Lien  acquired  by  filing  list.    List  prima  facie  evidence. 

i  3465.  Payments,  how  made. 

i  3466.  Collection  of  unpaid  assessments  in  reclamation  districts. 

%  3467.  Work  of  reclamation  to  be  done  under  direction  of  trustees  [repealed]. 

§  3468.  Accounts  to  be  kept  open  to  inspection  [repealed]. 

i  3480.  Beelamation  district  may  issue  bonds.    Special  election. 

§3446.    RECLAMATION  DISTRICTS.    PETITION  FOR  FORMATION  OF. 

Whenever  the  holders  of  title  or  evidence  of  titie  representing  one-half  or  more  of 
any  body  of  swamp  and  overflowed,  salt  marsh,  or  tidelands,  or  other  lands  subject  to 
flood  or  overflow,  susceptible  of  one  mode  of  reclamation,  desire  to  reclaim  the  same, 
they  may  present  to  the  board  of  supervisors  of  tiie  county  in  which  the  lands,  or  the 
greater  part  thereof  are  situated,  at  a  regular  meeting  of  the  board,  a  petition  setting 
forth  that  they  propose  to  form  a  district  for  the  reclamation  of  the  same.  Said  petition 
must  also  set  forth  the  following: 

(1)  A  description  of  the  exterior  boundaries  of  the  proposed  district. 

(2)  The  total  number  of  acres  situate  within  the  said  exterior  boundaries. 

(3)  The  names  of  each  and  every  owner  of  record  of  real  property  situate  within  the 
said  exterior  boundaries. 

(4)  The  county  or  counties  within  which  said  proposed  district  lies,  and  if  in  more 
than  one  county,  the  number  of  acres  of  said  district  in  each  county. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Ck>de 
Amdts.  1873-4,  p.  45;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  70; 
May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1191.  In  efTect  July  27,  1917. 

§3447.    VERIFICATION  OF  PETITION;  PTTBUCATION  OF  PETITION. 

The  petition  must  he  verifle<l  by  the  affidavit  of  one  of  the  petitioners,  and  must  be 
published  for  two  weeks  preceding  the  hearing  thereof  in  some  newspai>er  of  general 
drculaUon  published  in  the  county  in  which  the  greater  part  of  the  lands  are  situated. 
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together  with  a  notice  of  the  time  when  said  petition  will  be  presented  to  the  board  of 
superyisors;  an  affidavit  of  publication  must  be  filed  with  such  petition. 

History:  Enacted  March  12,  1872;  amended  April  5,  1911,  Stats,  and 
Amdts.  1911,  p.  639;  May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1191.  In 
effect  July  27,  1917. 

§3449.  PBOOEEDINGS  ON  APPROVAL  OF  PETITION.  If  the  board 
of  supervisors  find,  on  the  hearing  of  the,  petition,  that  its  statements  are  correct,  they 
must  make  an  order  approving  the  same.  If  It  is  shown  that  any  land  has  been 
improperly  included  in  the  proposed  district,  they  must,  in  their  order,  exclude  the 
same  therefrom.  If  the  board  shall  conclude  that  any  lands  susceptible  of  the  same 
mode  of  reclamation  have  been  improperly  omitted  from  the  proposed  district,  and  the 
owners  thereof  shall  not  have  appeared  at  such  hearing,  the  board  of  supervisors  shall 
by  order  continue  the  further  hearing  of  the  said  petition,  and  direct  that  notice  shall 
be  given  to  all  such  nonappearing  landowners,  requiring  theih  to  appear  before  said 
board,  and  show  cause,  if  any  they  have,  why  their  land  should  not  be  included  In  the 
proposed  district  Said  notice  must  be  given  either  by  publication  in  the  same  manner 
as  the  original  petition  and  for  the  same  period  or  by  personal  service  thereon  of 
each  such  nonappearing  landowner.  If  such  notice  be  given  by  personal  service,  such 
service  must  be  made  at  least  three  days  prior  to  the  date  fixed  for  said  further 
hearing.  Proof  of  publication  of  the  said  notice  or  oJT  any  such  personal  service  shall 
be  filed  with  the  clerk  of  said  board  on  or  before  the  day  to  which  such  continuance 
is  had. 

The  board  may  grant  further  continuances,  by  order  entered  upon  its  minutes  to  the 
end  that  a  full  hearing  may  be  had. 

[Petition  approved.]  Upon  the  final  hearing  of  said  matter  the  board  shall  make  an 
order  approving  the  said  petition,  as  originally  presented,  or  in  a  modified  form. 
Such  order  shall  describe  the  exterior  boundaries  of  the  district,  as  determined  by 
the  board,  and  shall  be  indorsed  upon  or  attached  to  the  petition,  and  be  signed  by  the 
chairman  and  attested  by  the  clerk  of  the  board. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  45;  April  5,  1911,  Stats,  and  Amdts.  1911,  p.  639; 
May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1192.    In  effect  July  27,  1917. 

§  3452.    BY-LAWS  FOB  OOVEBNMENT  OF  DISTBIOT.    FILING  WITH 

COUNTY  RECORDER.  AMENDMENT.  The  owners  of  land  embraced  in  the  district, 
or  those  owning  a  majority  in  acreage  thereof,  must  adopt  by-laws,  not  inconsistent 
with  the  laws  of  the  state,  for  the  government  and  control  of  the  affairs  of  the  dis- 
trict. The  by-laws  thus  adopted  must  be  signed  by  the  holders  of  certificates  of 
purchase,  patents,  or  other  evidences  of  title,  representing  a  majority  in  acreage  of  the 
land  embraced  in  the  district,  and  must  be  by  them  filed  for  record  with  the  county 
recorder  of  the  county,  and  by  him  recorded  in  a  book  kept  by  him  for  the  purpose 
of  recording  instruments  and  writings  relating  to  reclamation.  By-laws  thus  adopted 
may  be  amended  at  any  time  in  the  same  manner  that  the  original  by-laws  were 
adopted. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874.  Code 
Amdts.  1873-4,  p.  46;  March  24,  1887,  Stats,  and  Amdts.  1886-7,  p.  238; 
May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1192.   In  effect  July  27,  1917. 

§3453.  BOABD  OF  TBU8TEES  OF  BECLAMATION  DISTBICT;  ELEC- 
TION OF.  After  the  formation  of  the  district  and  the  adoption  of  by-laws  the  board 
of  supervisors  of  the  county  where  the  greater  part  of  the  district  is  situated,  on  the 
application  of  any  landowner  of  the  district,  must  call  an  election  in  compliance  with 
the  provisions  of  section  three  thousand  four  hundred  ninety-one  of  this  code,  at 
which  election  there  must  be  elected  under  and  in  pursuance  of  the  provisions  of 
said  section  three  thousand  four  hundred  ninety-one,  three  eligible  persons,  each  of 
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whom  must  be  the  owner  of  record  of  land  within  the  said  district  or  a  duly  author- 
ized representative  of  a  corporation  which  is  an  owner  of  record;  who  shall  consti- 
tute, when  elected  and  qualified,  the .  board  of  trustees  of  the  district,  for  the  man- 
agement of  the  aftairs  thereof,  and  who  shall  hold  office  until  their  successors  are 
elected  and  qualified  under  and  in  pursuance  of  the  provisions  of  said  section  three 
thousand  four  hundred  ninety-one.  From  and  after  the  election  of  said  trustees  said 
district  shall  be  deemed  organized  and  shall  have  power  to  sue  and  be  sued. 

[Proceeding  to  determine  legality  of  district.]  The  trustees  of  any  reclamation  dis- 
trict may  commence  a  proceeding  in  the  superior  court  of  the  county  where  the  greater 
portion  of  the  district  is  situated  to  determine  the  legality  of  the  existence  of  such 
district  The  complaint  in  such  proceedings  shall  describe  the  district  by  number 
and  the  exterior  boundaries  thereof,  and  shall  contain  a  prayer  that  such  district 
l)e  adjudged  a  legal  reclamation  district.  The  summons  in  such  proceeding  shall  be 
served  by  publishing  a  copy  thereof  for  two  weeks  in  some  newspaper  of  general 
circulation  published  in  each  county  where  any  part  of  said  district  is  situated. 
Within  thirty  days  after  the  last  publication  of  said  summons  any  person  who  may 
be  interested  may  appear  and  answer  said  complaint,  in  which  answer  the  facts  relied 
upon  to  show  the  invalidity  of  the  district  shall  be  set  forth.  If  no  answer  shall  be 
filed,  the  court  must  render  judgment  as  prayed  for  in  the  complaint  If  any  answer 
shall  be  filed,  the  court  shall  thereafter  proceed  as  in  other  civil  cases,  but  no  district 
shall  be  adjudged  invalid  when  it  appears  that  such  district  has  for  five  years  prior  to 
the  commencement  of  such  proceeding  been  prosecuting  or  maintaining  its  works  of 
reclamation  in  good  faith.  The  proceeding  under  this  section  is  hereby  declared  to 
be  a  proceeding  in  rem,  and  the  judgment  rendered  therein  shall  be  conclusive  against 
all  persons  whomsoever  and  against  the  State  of  California. 

[No  proceeding  against  district  existing  five  years.]  No  proceeding  in  quo  warranto, 
nor  any  similar  action,  or  proceeding,  shall  be  maintained  in  the  name  of  the  people  of 
the  State  of  California  against  any  reclamation  district  that  shall  have  continuously 
for  five  years  next  preceding  the  commencement  of  such  proceeding  been  acting  as 
such  and  prosecuting  or  maintaining  its  works  of  reclamation  In  good  faith;  provided, 
that  this  provision  shall  not  affect  proceedings  that  are  now  pending. 

History:  Enacted  March  12,  1872;  amended  March  24.  1887,  Stats. 
and  Amdts.  1886-7,  p.  238;  February  14,  1899,  Stats,  and  Amdts.  1899, 
p.  9;  April  5,  1911,  Stats,  and  Amdts.  1911,  p.  640;  May  26,  1917,  Stats, 
and  Amdts.  1917,  p.  1192.   In  effect  July  27,  1917. 


1.  Reehunatloa  district— Functions  of  trwm~ 
tt^m^ — The  functions  of  the  trustees  of  a 
reclamation  district  are  not  confined  merely 
to  the  construction  of  the  works  necessary 
to  prevent  the  overflow  and  secure  the  drain- 
age of  land  therein;  the  district  is  a  per- 
manent agency  organized  to  keep  the  lands 


protected:  the  trustees  constitute  a  contin- 
uing board  charged  with  the  duty  of  carry- 
ing on  the  affairs  of  the  district,  operating 
its  pumps  and  other  Qiachinery,  when  neces- 
sary, and  keeping  in  repair  levees  and 
ditches. — ^Meyer  v.  Reclamation  District  No. 
17,  172  Cal.  104,  166  Pac.  635. 


§3464.  SAME.  POWERS  OF.  A.  Said  board  of  *  trustees  shall  have 
powers  and  duties  as  follows*  to  wit: 

(1)  To  keep  an  office  in  or  near  the  district  for  the  transaction  of  the  business 
thereot  and  the  books,  maps,  papers,  records,  contracts,  and  all  other  documents 
pertaining  to  the  affairs  of  the  district  must  be  open  to  inspection  at  all  times  by  any 
person  interested. 

(2)  To  elect  one  of  its  members  president  of  said  board  of  trustees. 

(3)  [Secretary.]  To  elect  one  of  its  members  or  any  other  person  secretary  of  said 
board  of  trustees.  It  shall  be  the  duty  of  the  secretary  to  have  charge  of  the  office 
of  the  board  of  trustees  and  to  keep  the  minutes  of  all  meetings  and  to  attest  all 
documents  requiring  the  signature  of  the  president  and  to  keep  true  and  accurate 
accounts  of  all  expenditures  made  in  behalf  of  said  district,  which  accounts,  and  all 
contracts  that  may  be  made  by  the  said  board  of  trustees  shall  be  open  to  the  inspec- 
tion of  the  board  of  supervisors  and  every  person  interested. 
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(4)  [Money  from  reclamation  board.]  To  receive  from  the  reclamation  board  any 
money  allowed  on  account  of  uncollected  assessments  previously  levied  on  lands  pur- 
chased by  said  board  for  rights  of  way»  and  to  distribute  said  money  among  the  land- 
owners of  said  district  in  proportion  to  their  payments  on  the  last  assessment  roll  or 
place  the  same  in  the  county  treasury  to  the  credit  of  said  district. 

(5)  [Revolving  fund.]  To  create  by  order  duly  entered  in  the  minutes  of  the  board 
of  trustees  a  revolving  fund.  No  warrant  for  creation  or  replenishment  of  this  fund 
shall  be  paid  by  the  county  treasurer  unless  a  bond  in  double  the  amount  of  said 
fund,  signed  by  the  members  of  the  board  of  trustees  with  sureties  and  conditioned 
as  security  for  the  safety  and  proper  disbursement  of  said  fund,  approved  by  the 
board  of  supervisors,  shall  be  on  file  with  the  county  treasurer.  Said  fund  shall  be 
disbursed  by  checks  or  drafts,  signed  by  at  least  two  members  of  the  board  of 
trustees,  or  some  person  by  unanimous  vote  of  the  board  of  trustees  authorized  to 
do  so.  The  board  of  trustees  shall  within  thirty  days  after  any  payment  from  this 
fund  file  the  vouchers  therefor  in  the  office  of  the  county  treasurer  retaining  a  dupli- 
cate thereof  in  the  office  of  the  secretary  of  the  board  of  trustees.  The  board  of  trus- 
tees shall  have  authority  by  order  entered  in  the  minutes  of  said  board  to  issue 
warrants  for  the  creation  and  replenishment  of  said  fund.  No  warrant  for  the  replenish- 
ment of  said  fund  shall  be  approved  by  the  board  of  supervisors  or  paid  by  the 
county  treasurer,  except  to  the  extent  that  proper  vouchers  for  previous  legal  dis- 
bursements from  said  fund  have  been  filed  with  the  county  treasurer  as  hereinbefore 
provided.  Said  fund  shall  not  exceed  the  sum  of  two  thousand  dollars.  The  order 
creating  said  revolving  fund  must  receive  the  unanimous  vote  of  the  board  of 
trustees. 

[Action  by  landowner.]  Any  landowner  within  the  district  may  maintain  an  action 
for  the  benefit  and  In  behalf  of  the  reclamation  district  in  the  superior  court  of  the 
county  in  which  the  district,  or  any  part  thereof  is  situated  against  any  member  or 
members  of  the  board  of  trustees  for  any  improper  disbursement  of  the  funds  of 
the  district  made  with  his  or  their  consent  and  also  against  the  members  of  the  board 
of  trustees  and  their  sureties  upon  the  said  bond  for  any  improper  disbursement  from 
said  revolving  fund. 

(6)  To  employ  engineers  and  others  to  survey,  plan,  locate  and  report  on  the  works 
necessary  for  the  reclamation  of  the  lands  of  the  district,  and  estimate  the  cost 
thereof;  thereafter,  at  any  time,  modify  or  change  such  original  plan  or  plans,  or 
adopt  new,  supplemental,  or  additional  plan  or  plans,  when,  in  its  judgment,  the  same 
shall  become  necessary. 

(7)  [Rights  of  way,  etc.]  To  acquire  by  purchase,  condemnation,  gift,  or  other  legal 
means,  whatever  real  property,  rights  of  way,  materials,  or  labor  that  it  shall  deem 
necessary  for  the  construction  of  the  works  of  reclamation  or  necessary  or  useful  in 
connection  with  carrying  out  the  Original  plan  or  plans  of  reclamation  or  any  supple- 
mental or  additional  plan  of  reclamation. 

(8)  [Canals,  sluices,  etc.]  To  acquire  by  purchase,  condemnation,  gift,  or  other  legal 
means,  such  drains,  canals,  sluices,  bulkheads,  water  gates,  levees,  embankments, 
pumping  plants,  and  to  purchase,  construct,  or  otherwise  acquire,  maintain,  and  keep 
in  repair  all  things  reasonably  necessary  or  convenient  for  the  reclamation  of  the 
lands  embraced  in  said  district  either  within  or  without  the  boundaries  of  the  district 

(9)  [Labor  and  machinery.]  To  employ  such  labor  and  to  purchase  and  operate  or 
hire  such  tools,  machinery,  material  and  equipment  and  to  make  and  enter  into  such 
contracts  and  agreements  as  they  shall  deem  necessary  in  order  to  accomplish  the 
proper  construction,  maintenance,  repair  or  operation  of  the  works  of  reclamation  of 
the  said  district. 

(10)  [Disposal  of  property.]  To  sell,  convey,  transfer,  lease  to  others  or  otherwise 
dispose  of  such  real  or  personal  property  belonging  to  the  said  district  which  said 
board  of  trustees  shall  find  no  longer  necessary  for  the  construction,  maintenance  or 
operation  of  the  works  of  reclamation  of  said  district;  also  to  lease  to  others  or  to 
operate  for  hire  any  tools  or  machinery  belonging  to  the  said  district  which  is  not  at 
the  time  needed  by  the  district. 
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(11)  [Proceedings  to  determine  legality  of  district.]  To  commence  proceedings  in 
the  superior  court  of  the  county  where  the  greater  portion  of  the  district  is  situate 
to  determine  the  legality  of  the  existence  of  such  district  in  the  manner  provided  by 
section  three  thousand  four  hundred  fifty-three  of  this  code. 

(12)  [Distribution  of  funds  not  needed.]  To  distribute,  among  the  landowners  of  the 
district,  after  having  first  provided  by  order  duly  entered  in  their  minutes,  any  funds 
in  the  treasury  belonging  to  said  districts  and  not  needed  for  the  purposes  of  reclama- 
tion, such  distribution  to  be  made  among  the  several  landowners  in  the  said  district 
in  proportion  as  said  owners  were  assessed  on  the  last  assessment  made  by  said  district 

(13)  [Report  of  plans.]  To  report  to  the  supervisors  every  original  plan,  and  every 
new,  supplemental  or  additional  plan  for  the  reclamation  of  the  lands  within  said 
district  in  the  manner  provided  by  section  three  thousand  four  hundred  fifty-fire  of 
this  code. 

(14)  To  cancel  all  warrants  of  the  district  not  paid  within  four  years  after  date  of 
issuance  unless  the  payment  thereof  is  extended  in  the  manner  provided  by  section 
three  thousand  four  hundred  fifty-seven  of  this  code. 

(16)  [Collection  of  assessments.]  To  perform  such  duties  with  respect  to  the  col- 
lection of  assessments  as  is  provided  by  section  three  thousand  four  hundred  sixty-six 
of  this  code. 

(16)  To  perform  such  duties  with  respect  to  the  calling  of  bond  election  and  the 
issuance  of  bonds  as  is  provided  in  section  three  thousand  four  hundred  eighty. 

(17)  [Reapportionment  of  assessments.]  To  reapportion  the  assessment  or  assess- 
ments upon  any  tract  of  land  that  has  been  subdivided  into  smaller  parcels  in  such 
manner  as  will  charge  each  of  said  smaller  parcels  with  a  Just  proportion  of  the  assess- 
ment or  assessments  previously  made  upon  said  tract  so  subdivided,  in  the  manner 
provided  by  section  three  thousand  four  hundred  sixty  hereof. 

(18)  To  exercise  a  general  supervision  and  complete  control  over  the  construction, 
maintenance  and  operation  of  the  works  of  reclamation  and  generally  over  the  affairs 
of  the  district. 

(19)  [Seal.]  To  provide  a  seal  which  shall  contain  the  number  of  the  district  and 
the  county  In  which  the  lands  or  the  greater  portion  thereof  are  located  and  all  docu- 
ments requiring  the  approval  by  the  board  of  trustees  shall  hereafter  bear  the  seal  of 
the  district. 

(20)  [Acts,  etc.,  for  constructing,  etc.]  And  to  do  and  perform  all  acts  and  things 
which  the  said  trustees  may  deem  advisable,  necessary  or  convenient  for  constructing, 
maintaining,  or  operating  the  works  of  reclamation,  or  accomplishing  the  purposes  for 
which  said  reclamation  district  was  formed. 

B.  [Compensation.]  The  several  members  of  the  board  of  trustees  shall  each  be 
entitled  to  receive  such  compensation  for  services  actually  and  necessarily  performed 
as  the  said  board  of  trustees  may  determine  to  be  just  and  reasonable,  and  shall  be 
reimbursed  for  such  expenses  as  they  may  necessarily  incur  in  the  performance  of 
their  said  duties  as  trustees.  All  claims  by  or  In  behalf  of  trustees  for  services  rendered 
or  expenses  incurred  shall  be  presented  to  the  board  of  trustees,  and  if  allowed  shall 
be  paid  in  the  same  manner  as  other  Indebtedness  of  the  district,  but  no  warrants 
drawn  In  favor  of  a  trustee  shall  be  valid  until  approved  by  the  board  of  supervisors 
of  the  proper  county.  No  trustee  shall  be  disqualified  from  participating  in  any  and 
all  proceedings  of  the  board  of  trustees,  excepting  that  he  shall  not  cast  the  deciding 
vote  upon  a  motion  of  resolution  approving  a  claim  or  awarding  a  contract  in  favor 
of  himself. 

C.  [Regular  meeting.]  All  meetings  of  the  board  of  trustees  at  which  all  trustees 
are  present  or  of  which  all  members  of  the  said  board  of  trustees  shall  have  received 
notice  in  writing  of  such  meeting  at  least  one  day  prior  to  the  time  set  for  such 
meeting  to  convene  shall  be  deemed  a  regular  meeting  at  which  any  business  may 
be  transacted. 

History:  Enacted  March  12,  1872;  amended  March  24,  1887,  Stats, 
and  Amdts.  1886-7,  p.  239;  March  31,  1891,  Stats,  and  Amdts.  1891, 
p.  436;  April  6,  1911,  Stats,  and  Amdts.  1911,  p.  641;  May  26,  1917,  Stats, 
and  Amdts.  1917,  p.  1193.    In  efTect  July  27,  1917. 
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§  3465.  BOARD  OF  TBUSTEES  TO  REPORT  PLANS  TO  SUPERVISORS. 

The  board  of  trustees  of  any  reclamation  district  must  report  to  the  board  of  super- 
Yisorg  of  the  county  within  which  the  district,  or  the  greater  part  thereof,  is  situate,  by 
filing  with  the  county  clerk  of  said  county,  two  copies  of  the  original  plan  or  plans 
of  the  works  of  reclamation  and  two  copies  of  every  new,  supplemental,  or  additional 
plan,  if  any,  together  with  the  estimates  of  the  cost  of  the  contemplated  works  of  the 
district,  including  incidental  expenses,  maintenance  and  repair  necessary  for  the 
reclamation  of  the  lands  of  the  district  in  pursuance  of  any  such  plan  or  plans.  The 
term  "works  of  reclamation"  as  used  in  this  chapter  shall  include  not  only  such  public 
works  and  equipment,  as  are  necessary  for  the  unwatering  of  lands  in  reclamation 
districts,  but  shall  also  include  such  like  works  as  may  be  necessary  to  water  or 
irrigate  the  same  lands  in  such  districts. 

[Plans  transmitted  to  reclamation  board.]  If  and  when  a  district  is  located  in  whole 
or  in  part  within  the  Sacramento  and  San  Joaquin  drainage  district,  three  copies  of 
such  plan  or  plans  and  estimates  shall  be  filed  with  the  county  clerk  as  aforesaid  and 
the  said  county  clerk  shall,  within  five  days  after  said  three  copies  of  such  plans  and 
estimates  are  filed  with  him,  certify  to  two  of  said  copies  and  transmit  the  same  to 
the  secretary  of  the  reclamation  board. 

[Hearing.]  Upon  receipt  of  said  certified  copies  of  said  plan  or  plans,  the  secretary 
of  the  reclamation  board  shall  immediately  set  a  date  when  the  reclamation  board 
will  hold  a  meeting  for  considering  objections,  if  any,  to  said  plans.  All  such  hearings 
by  the  said  reclamation  board  shall  be  held  not  less  than  twenty,  nor  more  than  sixty 
days  after  the  day  the  secretary  of  the  reclamation  board  received  a  certified  copy  of  the 
said  plans. 

Notice  of  said  hearing  before  the  said  reclamation  board  shall  be  given  by  the  secre- 
tary of  said  board  by  publishing  a  notice  of  such  hearing  once  a  week  for  two  weeks 
in  some  newspaper  of  general  circulation  published  within  said  district,  then  in  the 
county  seat  of  the  county  within  which  the  said  district  or  the  greater  part  thereof,  is 
situate. 

[Form  of  notice.]     Said  notice  shall  be  in  substantially  the  following  form: 

"Notice  to  the  landowners  of  reclamation  district   Notice  is  hereby 

given  to  the  landowners  of  reclamation  district  number  that  there  has 

been  filed  with  the  county  clerk  of  the  county  of and  with  the  secretary 

of  the  reclamation  board,  original  (supplemental  or  new,  as  the  case  may  be)  plans 
for  the  reclamation  of  lands  of  said  district;  that  the  reclamation  board  will  hold  a 
meeting  at  its  office  In  the  city  of  Sacramento,  county  of  Sacramento,  State  of  Cali- 
fornia, on  the day  of ,  A.  D.  191 . .,  at o'clock, 

at  which  time  any  interested  party  may  appear  and  object  to  the  said  plans." 

[Approvai  of  plans.]  At  said  hearing  the  reclamation  board  shall  hear  such  evidence 
as  may  be  offered  with  respect  to  said  plans,  and  thereafter  shall  approve,  modify, 
amend  or  reject  the  said  plans;  provided,  however,  that  the  said  reclamation  board 
shall  not  have  the  power  to  modify,  amend  or  reject  any  plans  so  submitted  on  the 
ground  that  said  plans  provide  for  a  levee  which  In  their  judgment  is  of  excessive 
strength  either  in  height,  slopes  or  crown  width;  but  no  claim  for  compensation  shall 
thereafter  be  made  against  the  reclamation  board  or  the  Sacramento  and  San  Joaquin 
drainage  district  for  any  part  of  such  levees  which  said  board  may  consider  to  be  in 
excess  of  what  is  required  to  comply  with  its  plans  for  flood  control.  The  reclamation 
board  shall  have  power  to  continue  or  adjourn  the  said  hearing  from  time  to  time  and 
shall  have  authority  to  cause  such  investigation  and  report  of  said  plans  to  be  made 
by  the  engineers  connected  with  the  reclamation  board  or  by  such  other  competent 
authority  as  said  board  shall  deem  necessary. 

[Action  final.]  When  the  said  reclamation  board  shall  have  taken  action  approving, 
modifying,  or  rejecting  any  such  original,  supplemental  or  new  plan  of  reclamation 
after  a  hearing  as  herein  provided,  such  action  shall  be  final,  and  thereafter  the  suflEl- 
ciency  of  said  plans  shall  not  be  subject  to  attack  either  before  the  reclamation  board 
or  in  any  court; 
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[Amendatory  plant.]  provided,  however,  that  nothing  herein  contained  shall  prevent 
the  board  of  trustees  of  any  district  from  at  any  time  filing  with  the  county  clerk  of  the 
ooimty  within  which  the  district,  or  the  greater  part  thereof,  Is  situate,  two  copies  of 
any  amendatory,  additional  or  supplemental  plan  of  reclamation.  In  the  event  any 
such  amendatory,  additional  or  supplemental  plan  of  reclamation  is  filed  with  the  said 
clerk,  a  certified  copy  thereof  shall  be  transmitted  to  the  secretary  of  the  reclamation 
board,  who  shall  set  the  time  for  hearing,  and  thereafter  the  same  proceedings  shall 
be  had  and  with  like  effect  with  respect  to  said  amendatory,  additional  or  supplemental 
plan  as  is  herein  provided  for  the  original  plan. 

[Levees  Included  In  plans.]  The  said  plan  or  plans  and  estimates  may  Include  any 
levees  or  other  reclamation  works  already  constructed  or  In  course  of  construction 
and  payments  therefor  may  be  made  to  the  person  or  persons  who  constructed  the 
lame,  or  to  the  grantee  of  the  lands  for  the  benefit  of  which  such  levees  or  other 
works  of  reclamation  were  constructed  by  the  owner  of  such  lands,  and  no  trustees 
shall  be  disqualified  to  make  or  approve  such  plans  or  estimates  because  of  his  [their] 
ownership  of  any  levee  or  other  reclamation  works  included  in  such  plan,  or  the  cost  of 
which  is  embraced  In  said  estimates  but  he  shall  be  disqualified  to  vote  for  the  issuance 
of  any  warrant  or  order  to  himself  in  payment  therefor. 

History:  Enacted  March  12,  1872;  amended  March  31,  1891,  Stats. 
and  Amdts.  1891,  p.  437;  April  5,  1911,  SUts.  and  Amdts.  1911,  p.  642; 
May  26, 1917,  Stats,  and  Amdts.  1917.  p.  1197.  In  effect  July  27,  1917. 


RBCUUCATION  DISTRICTS— PLAHS. 

1-4.  Construction. 
S.i  Plans  for  work. 
7.  Where  plans  are  modified. 


L  €•— iru^Uon. — "So  segregation  of  inci- 
dental estimated  expenses  is  required  under 
this  section. — Spurrier  v.  Reclamation  Dist. 
Na  17,  172  Ckl.  157,  165  Pac.  840. 

1  The  statute  does  not  require  a  state- 
Bjeot  of  the  work  done  or  to  be  done  under 
etch  of  the  modified  plans  of  reclamation, 
bet  only  a  statement  of  the  cost  of  the  work 
Bccessary  for  the  reclamation  of  the  land  in 
pnnnance  of  any  of  the  plans. — ^Reclamation 
District  No.  730  v.  Hershey.  169  CaL  793,  148 
Pac.  185. 

1  There  is  nothing  in  the  law  requiring 
tfa«  report  and  the  adopted  plan  by  metes 
tsd  bounds  to  specify  where  the  actual  work 
of  raising  the  levee  has  been  performed. — 
Reclamation  District  No.  730  ▼.  Hershey,  169 
C«L  793,   148  Pac.  185. 

4.  This  section  does  not  require  a  separate 
estimate  of  the  cost  of  acquiring  the  right 
9f  wa7  for  a  new  proposed  levee  and  for  the 
«»t  of  construction  of  the  levee  itself,  and 
by  not  requiring  that  such  segregation  be 
made  permits  it. — ^Reclamation  District  No. 
<3«T.  Hershey,  169  CaL  793,  148  Pac.  185. 


B.  Pfans  for  work« — ^In  the  matter  of  rec- 
lamation work,  the  law  contemplates  the 
^vption  by  the  trustees  of  a  clear  and 
deflnlte  plan  of  all  new  work  embraced  in 
Ue  original  and  other  previous  plans  already 
Ced.  before  any  assessment  is  levied  there- 
for, so  that  all  concerned,  including  the  land 


owners,  who  pay  the  tax,  may  have  means 
of  ascertaining  the  specific  purpose  of  the 
assessment,  the  real  value  of  the  proposed 
work  and  the  benefit  that  will  be  derived 
therefrom. — ^Reclamation  District  No.  730  v. 
Hershey,'169  Cal.  793,  148  Pac.  185: 

6.  The  reports,  plans,  and  estimates 
should  be  sufficiently  definite  to  enable  in- 
terested persons,  from  their  own  knowledge 
of  existing  conditions  or  by  personal  inspec- 
tion, to  understand  with  reasonable  certainty 
the  work  proposed  and  the  cost  thereof. — 
Spurrier  v.  Krohn,  172  Cal.  157,  155  Pac.  840. 

7.  "Where  plans  are  nuNllfled. — ^Where  a 
modification  of  the  original  plan  of  reclama- 
tion is  adopted  and  the  report  of  the  engri' 
neer  of  the  district,  framed  in  conformity 
with  such  modified  plans,  gives  separate 
estimates  of  the  costs  of  the  different 
branches  of  the  work,  and  the  amount  of 
work  done  and  to  be  done  is  segrregated 
and  separately  stated,  the  cost  of  the  amount 
done  being  segregated  from  the  cost  of  the 
amount  to  be  done,  the  specification  in  such 
report  as  to  the  improvement  of  old  leveeef 
and  the  construction  of  new  levees,  "that  a 
portion  of  said  work  hereinbefore  recom- 
mended has  been  done  at  a  cost  of  |24,248.24 
in  excess  of  the  estimates  contained  in  the 
original  plans  of  reclamation;  that  to  com- 
plete said  work  will  require  the  further 
sum  of  144,725.76,"  is  not  subject  to  the 
objection  that  it  does  not  show  what  par- 
ticular work  has  been  done  for  which  such 
expense  has  been  incurred.  —  Reclamation 
District  No.  780  v.  Hershey,  169  Cal.  793,  14a 
Pac.  185. 


§3466.    0OMMISSIONEB8  TO  ASSESS  0HABOE8  FOB  RECLAMATION. 

A.  If  and  when  the  said  reclamation  board  shall  haye  approved  the  plan  or  plans  of 
the  works  of  reciajnation,  after  a  hearing  as  provided  in  section  three  thousand  four 
hundred  fifty-fire  of  this  code,  then  the  board  of  trustees  of  the  reclamation  district 
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§  3465.  BOABD  OF  TRUSTEES  TO  REPORT  PLANS  TO  SUPERVISORS. 

The  board  of  trustees  of  any  reclamation  district  must  report  to  the  board  of  super- 
visors of  the  county  within  which  the  district,  or  the  greater  part  thereof,  is  situate,  by 
filing  with  the  county  clerk  of  said  county,  two  copies  of  the  original  plan  or  plans 
of  the  works  of  reclamation  and  two  copies  of  every  new,  supplemental,  or  additional 
plan,  if  any,  together  with  the  estimates  of  the  cost  of  the  contemplated  works  of  the 
district,  including  incidental  expenses,  maintenance  and  repair  necessary  for  the 
reclamation  of  the  lands  of  the  district  in  pursuance  of  any  such  plan  or  plans.  The 
term  "works  of  reclamation*'  as  used  in  this  chapter  shall  include  not  only  such  public 
works  and  equipment,  as  are  necessary  for  the  unwatering  of  lands  in  reclamation 
districts,  but  shall  also  include  such  like  works  as  may  be  necessary  to  water  or 
irrigate  the  same  lands  in  such  districts. 

[Plans  transmitted  to  reclamation  board.]  If  and  when  a  district  is  located  in  whole 
or  in  part  within  the  Sacramento  and  San  Joaquin  drainage  district,  three  copies  of 
such  plan  or  plans  and  estimates  shall  be  filed  with  the  county  clerk  as  aforesaid  and 
the  said  county  clerk  shall,  within  five  days  after  said  three  copies  of  such  plans  and 
estimates  are  filed  with  him,  certify  to  two  of  said  copies  and  transmit  the  same  to 
the  secretary  of  the  reclamation  board. 

[Hearing.]  Upon  receipt  of  said  certified  copies  of  said  plan  or  plans,  the  secretary 
of  the  reclamation  board  shall  immediately  set  a  date  when  the  reclamation  board 
will  hold  a  meeting  for  considering  objections,  if  any,  to  said  plans.  All  such  hearings 
by  the  said  reclamation  board  shall  be  held  not  less  than  twenty,  nor  more  than  sixty 
days  after  the  day  the  secretary  of  the  reclamation  board  received  a  certified  copy  of  the 
said  plans. 

Notice  of  said  hearing  before  the  said  reclamation  board  shall  be  given  by  the  secre- 
tary of  said  board  by  publishing  a  notice  of  such  hearing  once  a  week  for  two  weeks 
in  some  newspaper  of  general  circulation  published  within  said  district,  then  in  the 
county  seat  of  the  county  within  which  the  said  district  or  the  greater  part  thereof,  is 
situate. 

[Form  of  notice.]     Said  notice  shall  be  in  substantially  the  following  form: 

"Notice  to  the  landowners  of  reclamation  district   Notice  is  hereby 

given  to  the  landowners  of  reclamation  district  number  that  there  has 

been  filed  with  the  county  clerk  of  the  county  of and  with  the  secretary 

of  the  reclamation  board,  original  (supplemental  or  new,  as  the  case  may  be)  plans 
for  the  reclamation  of  lands  of  said  district;  that  the  reclamation  board  will  hold  a 
meeting  at  its  ofl9.ce  in  the  city  of  Sacramento,  county  of  Sacramento,  State  of  Cali- 
fornia, on  the day  of ,  A.  D.  191. .,  at o'clock, 

at  which  time  any  interested  party  may  appear  and  object  to  the  said  plans." 

[Approval  of  plana.]  At  said  hearing  the  reclamation  board  shall  hear  such  evidence 
as  may  be  offered  with  respect  to  said  plans,  and  thereafter  shall  approve,  modify, 
amend  or  reject  the  said  plans;  provided,  however,  that  the  said  reclamation  board 
shall  not  have  the  power  to  modify,  amend  or  reject  any  plans  so  submitted  on  the 
ground  that  said  plans  provide  for  a  levee  which  In  their  judgment  is  of  excessive 
strength  either  in  height,  slopes  or  crown  width;  but  no  claim  for  compensation  shall 
thereafter  be  made  against  the  reclamation  board  or  the  Sacramento  and  San  Joaquin 
drainage  district  for  any  part  of  such  levees  which  said  board  may  consider  to  be  in 
excess  of  what  Is  required  to  comply  with  its  plans  for  flood  control.  The  reclamation 
board  shall  have  power  to  continue  or  adjourn  the  said  hearing  from  time  to  time  and 
shall  have  authority  to  cause  such  investigation  and  report  of  said  plans  to  be  made 
by  the  engineers  connected  with  the  reclamation  board  or  by  such  other  competent 
authority  as  said  board  shall  deem  necessary. 

[Action  final.]  When  the  said  reclamation  board  shall  have  taken  action  approving, 
modifying,  or  rejecting  any  such  original,  supplemental  or  new  plan  of  reclamation 
after  a  hearing  as  herein  provided,  such  action  shall  be  final,  and  thereafter  the  sufil- 
ciency  of  said  plans  shall  not  be  subject  to  attack  either  before  the  reclamation  board 
or  in  any  court; 
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[Amendatory  plans.]  provided,  however,  that  nothing  herein  contained  shall  prevent 
the  board  of  trustees  of  any  district  from  at  any  time  filing  with  the  county  clerk  of  the 
county  within  which  the  district,  or  the  greater  part  thereof,  is  situate,  two  copies  of 
any  amendatory,  additional  or  supplemental  plan  of  reclamation.  In  the  event  any 
such  amendatory,  additional  or  supplemental  plan  of  reclamation  is  filed  with  the  said 
clerk,  a  certified  copy  thereof  shall  be  transmitted  to  the  secretary  of  the  reclamation 
board,  who  shall  set  the  time  for  hearing,  and  thereafter  the  same  proceedings  shall 
be  bad  and  with  like  effect  with  respect  to  said  amendatory,  additional  or  supplemental 
plan  as  is  herein  provided  for  the  original  plan. 

[Levees  Included  In  plans.]  The  said  plan  or  plans  and  estimates  may  include  any 
levees  or  other  reclamation  works  already  constructed  or  in  course  of  construction 
and  payments  therefor  may  be  made  to  the  person  or  persons  who  constructed  the 
same,  or  to  the  grantee  of  the  lands  for  the  benefit  of  which  such  levees  or  other 
works  of  reclamation  were  constructed  by  the  owner  of  such  lands,  and  no  trustees 
shall  be  disqualified  to  make  or  approve  such  plans  or  estimates  because  of  his  [their] 
ownership  of  any  levee  or  other  reclamation  works  included  in  such  plan,  or  the  cost  of 
which  is  embraced  In  said  estimates  but  he  shall  be  disqualified  to  vote  for  the  issuance 
of  any  warrant  or  order  to  himself  in  payment  therefor. 

History:  Enacted  March  12,  1872;  amended  March  31,  1891,  Stats. 
and  AmdtB.  1891,  p.  437;  April  5,  1911,  Stats,  and  Amdts.  1911,  p.  642; 
May  26,  1917,  Stats,  and  Amdts.  1917.  p.  1197.  In  effect  July  27,  1917. 


RECLAMATION  DISTRICTS— PL  AH  S. 

M.  Construction. 
S,  1  Plans  for  work. 
7.  Where  plans  are  modified. 


1.  C«Bstrocti«B« — ^No  se^resation  of  inci- 
dental estimated  expenses  is  required  under 
thi>  section. — Spurrier  v.  Reclamation  Dist. 
No.  17,  172  Cai.  167.  166  Pac.  840. 

2.  The  statute  does  not  require  a  state- 
ment of  the  work  done  or  to  be  done  under 
each  of  the  modified  plans  of  reclamation, 
but  only  a  statement  of  the  cost  of  the  work 
necessary  for  the  reclamation  of  the  land  in 
pursuance  of  any  of  the  plans. — ^Reclamation 
District  No.  730  v.  Hershey,  169  CaL  793,  148 
Psc.  186. 

3.  There  is  nothing'  in  the  law  requiring 
the  report  and  the  adopted  plan  by  metes 
ud  bounds  to  specify  where  the  actual  work 
of  raising  the  leyee  has  been  performed. — 
Reclamation  District  No.  730  ▼.  Hershey,  169 
Cal.  793.  148  Pac.  186. 

4.  This  section  does  not  require  a  separate 
eitimate  of  the  cost  of  acquiring  the  right 
of  way  for  a  new  proposed  levee  and  for  the 
cost  of  construction  of  the  levee  itself,  and 
by  not  requiring  that  such  segregation  be 
m&de  permits  it. — Reclamation  District  No. 
730  V.  Hershey,  169  Cal.  793.  148  Pac.  186. 

Bb  Plaaa  for  work« — ^In  the  matter  of  rec- 
lamation work,  the  law  contemplates  the 
Adoption  by  the  trustees  of  a  clear  and 
definite  plan  of  all  new  work  embraced  in 
the  original  and  other  previous  plans  already 
filed,  before  any  assessment  is  levied  there- 
for, so  that  all  concerned,  including  the  land 


owners,  who  pay  the  tax,  may  have  means 
of  ascertaining  the  specific  purpose  of  the 
assessment,  the  real  value  of  the  proposed 
work  and  the  benefit  that  will  be  derived 
therefrom. — ^Reclamation  District  No.  730  v. 
Hershey,' 169  Gal.  798.  148  Pac.  186: 

6.  The  reports,  plans,  and  estimates 
should  be  suflaciently  definite  to  enable  in- 
terested persons,  from  their  own  knowledge 
of  existing  conditions  or  by  personal  inspec- 
tion, to  understand  with  reasonable  certainty 
the  work  proposed  and  the  cost  thereof. — 
Spurrier  v.  Krohn.  172  Cal.  167,  166  Pac.  840, 

7.  Where  plsms  swe  n&odUed. — ^Where  8 
modification  of  the  original  plan  of  reclama- 
tion is  adopted  and  the  report  of  the  eneri* 
neer  of  the  district,  framed  in  conformity 
with  such  modified  plans,  gives  separate 
estimates  of  the  costs  of  the  different 
branches  of  the  work,  and  the  amount  of 
work  done  and  to  be  done  is  segregated 
and  separately  stated,  the  cost  of  the  amount 
done  being  segregated  from  the  cost  of  the 
amount  to  be  done,  the  specification  in  such 
report  as  to  the  improvement  of  old  leveetf 
and  the  construction  of  new  levees,  "that  a 
portion  of  said  work  hereinbefore  recom- 
mended has  been  done  at  a  cost  of  124.248.24 
In  excess  of  the  estimates  contained  in  the 
original  plans  of  reclamation;  that  to  com- 
plete said  work  will  require  the  further 
sum  of  144.726.76,"  is  not  subject  to  the 
objection  that  it  does  not  show  what  par- 
ticular work  has  been  done  for  which  such 
expense  has  been  incurred.  —  Reclamation 
District  No.  730  v.  Hershey.  169  Cal.  798,  148 
Pac.   186. 


§  3456.    0OMMISSIONEB8  TO  ASSESS  OHABOES  FOB  RECLAMATION. 

A.  If  and  when  the  said  reclamation  board  shall  have  approved  the  plan  or  plans  of 
the  works  of  reclamation,  after  a  hearing  as  provided  In  section  three  thousand  four 
bondred  fifty-five  of  this  code,  then  the  board  of  trustees  of  the  reclamation  district 
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shall  80  report  to  the  board  of  supervisors  of  the  county  within  which  the  district  or 
the  greater  part  thereof  is  situate,  and  shall  set  forth  in  their  said  report  the  estimated 
cost  of  the  said  works  of  reclamation,  and  petition  the  said  board  of  supervisors  to 
appoint  three  commissioners  who  shall  have  no  interest  in  any  real  estate  within  said 
district,  each  of  whom,  before  entering  upon  his  duties,  shall  make  and  subscribe  an 
oath  that  he  is  not  in  any  manner  interested  in  any  real  estate  within  said  district, 
directly  or  indirectly,  and  that  he  will  perform  the  duties  of  a  commissioner  to  the 
best  of  his  ability.  Upon  receipt  of  said  petition  from  the  board  of  trustees  the 
board  of  supervisors  to  whom  the  same  was  presented  must  within  not  more  than 
sixty  days  appoint  said  assessment  commissioners  above  referred  to.  Said  commis- 
sioners must  view  and  assess  upon  the  land  within  said  district  the  said  sum  so  esti- 
mated and  shall  apportion  the  same  according  to  the  benefits  that  will  accrue  to  each 
tract  of  land  in  said  district,  respectively,  by  reason  of  the  expenditures  of  said  sums 
of  money,  and  shall  estimate  the  same  in  gold  coin  of  the  United  States. 

[Sums  paid  to  county  treasury.]  The  sums  must  be  collected  and  paid  into  the 
county  treasury  as  hereinafter  provided,  and  be  placed  by  the  treasurer  to  the  credit 
of  the  district,  and  paid  out  for  the  works  of  reclamation  upon  the  warrants  of  the 
trustees,  approved  by  the  board  of  supervisors,  or,  if  bonds  of  such  district  have  been 
issued  upon  said  assessment,  then  said  treasurer  shall  set  the  same  apart  as  a  separate 
fund  for  the  purpose  of  paying  the  principal  and  interest  of  such  bonds,  and  shall  not 
pay  any  part  of  the  moneys  received  from  such  assessment  for  any  purpose  other  than 
the  payment  of  the  principal  and  interest  of  such  bonds. 

B.  [Funds  for  maintenance  and  repair.]  When  the  work  contemplated  by  the  original 
or  any  supplemental  plan  of  reclamation  of  any  reclamation  district  shall  have  been 
completed,  the  trustees  may  so  report  to  the  board  of  supervisors  of  the  county  in 
which  the  district,  or  the  greater  part  thereof  is  situate,  together  with  a  petition  to 
the  said  board  of  supervisors  to  appoint  assessment  commissioners.  Said  report  and 
petition  shall  set  forth  that  the  work  contemplated  by  the  original  or  supplemental 
plan  of  reclamation  has  been  completed,  and  that  hereafter  the  said  reclamation  dis- 
trict will  only  require  funds  for  the  maintenance  and  repair  of  the  said  works  of  recla- 
mation. Upon  filing  said  report  and  petition  the  said  board  of  supervisors  shall  appoint 
three  commissioners,  each  of  whom  shall  be  similarly  qualified,  and  shall  make  and 
subscribe  the  same  oath  as  is  provided  hereinabove  for  commissioners. 

[Commissioners  to  prepare  assessment  list.]  When  so  appointed  and  so  qualified 
such  commissioners  shall  prepare  an  assessment  list,  which  list  shall  contain  the 
following  information  in  separate  columns: 

1.  A  description  of  each  tract  assessed  by  legal  subdivisions,  swamp  land  surveys, 
or  other  boundaries  sufficient  to  identify  the  same. 

2.  The  number  of  acres  in  each  tract. 

3.  The  names  of  the  owners  of  each  tract,  if  known;  and  if  unknown,  that  fact;  but 
no  mistake  or  error  in  the  name  of  the  owner  or  supposed  owner  of  the  property 
assessed,  and  no  mistake  in  any  other  particular,  shall  render  the  assessment  thereof 
invalid. 

4.  The  assessment  valuation  per  acre  of  each  tract  assessed. 

5.  The  total  assessment  valuations  of  each  said  tract. 

6.  A  blank  column  for  rate  to  be  fixed  as  shown  hereinafter. 

7.  A  blank  column  for  amount  of  assessment  to  be  computed  as  shown  hereinafter. 
Thereafter  said  assessment  valuations  shall  be  used  as  a  basis  for  assessments  in 

raising  funds  for  the  maintenance  and  repair  of  the  works  of  reclamation  and  incidental 
expenses  of  said  district  Said  assessment  list,  when  completed,  shall  be  filed  with 
the  clerk  of  the  board  of  supervisors  in  the  same  manner  as  a  report  made  under  an 
original  or  modified  plan  of  reclamation. 

[Hearing.]  Thereupon  the  said  board  of  supervisors  shall  appoint  a  time  when  it 
will  meet  for  the  purpose  of  hearing  objections;  said  objections,  if  any,  must  be  in 
writing,  verified,  and  filed  with  the  clerk  of  said  board  of  supervisors.  Notice  of  the 
said  hearing  shall  be  given  in  the  same  manner  and  for  the  same  time  as  notice  of 
hearing  objections  to  an  original  assessment.     At  said  hearing,  the  board  of  super- 
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Tlsors  shall  hear  such  evidence  as  may  be  offered  in  support  of  said  written  objections* 
and  may  modify  or  amend  the  said  assessment  valuations  In  any  particular.  No  objec- 
tions to  said  assessment  valuations  shall  be  considered  by  the  board  of  supervisors,  or 
allowed  in  any  other  action  or  proceeding,  unless  said  objections  shall  have  been  made 
hi  writing  to  the  board  of  supervisors  within  thirty  days  after  the  first  publication  of 
notice  of  hearing  objections,  if  any,  to  said  assessment  valuations. 

[Action  in  superior  court.]  Any  person  aggrieved  by  the  decision  of  the  board  of 
rapervisors  may  commence  an  action  in  the  superior  court  of  the  coimty  in  which  the 
greater  part  of  the  said  district  is  situate,  to  have  said  assessment  valuations  corrected, 
modified  or  annulled.  Such  action  must  be  commenced  within  thirty  days  after  said 
assessment  valuations  have  been  approved  by  the  board  of  supervisors.  If  said  action 
shall  not  be  commenced  within  thirty  days,  no  action  of  defense  shall  thereafter  be 
maintained  attacking  the  legality  of  said  assessment  valuations  in  any  respect 

[Amounts  needed  thereafter.]  Thereafter,  whenever  in  the  opinion  of  the  trustees 
ot  the  district,  it  shall  be  necessary  to  raise  any  sum  for  the  construction,  maintenance 
or  repair  of  the  works  of  reclamation,  or  for  the  incidental  expenses  of  the  district, 
the  said  board  of  trustees  shall  make  an  order,  which  order  shall  be  entered  in  the 
mhkutes  of  the  board  and  shall  recite  the  total  amount  necessary  to  be  raised  and  shall 
fix  a  rate  designating  the  number  of  cents  to  be  levied  on  each  one  hundred  dollars 
of  assessment  valuation  shown  on  the  list  prepared  and  approved  in  the  manner 
hereinabove  provided. 

Thereafter  the  board  of  trustees  must  complete  said  assessment  list  by  inserting  the 
rate  and  the  total  assessment  in  columns  six  and  seven  as  provided  therefor. 

The  assessment  made  in  pursuance  hereof  shall  be  filed  with  the  county  treasurer 
and  thereafter  collected  in  the  same  manner  provided  for  the  collection  of  any  original 
assessment;  provided,  however,  that  the  board  of  trustees  may,  in  their  discretion, 
direct  the  payment  of  any  such  assessment  in  one  installment. 

[New  assessment  list.]  The  report  of  assessment  commissioners  as  herein  provided 
Ifadng  the  assessment  valuations  for  reclamation  purposes,  after  having  first  been 
approved  by  the  board  of  supervisors  as  hereinabove  provided,  shall  continue  in  force 
as  the  basis  for  raising  necessary  funds  for  construction,  maintenance  and  repair  of 
the  works  of  reclamation,  and  for  incidental  expenses  of  the  district  until  the  trustees 
of  said  district,  or  the  holders  of  title  or  evidence  of  title  representing  fifteen  per  cent 
or  more  of  the  lands  within  the  district,  shall  petition  said  board  of  supervisors  to 
make  an  order  directing  the  commissioners  who  made  the  original  assessment  list  or 
other  commissioners,  to  be  named  In  such  order  to  prepare  a  new  assessment  list. 
Such  commissioners  must  have  the  same  qualifications  and  take  the  same  oath  as  the 
original  assessment  commissioners. 

The  assessment  list  when  so  prepared  by  said  commissioners  shall  be  filed  with  the 
elerk  of  the  board  of  supervisors,  and  shall  thereafter  in  all  respects  be  subject  to  the 
nme  provisions  as  an  original  assessment  list.  All  provisions  of  this  code  relating  to 
collection  of  assessments  and  sale  of  land  for  delinquent  assessments,  shall  be  applicable 
to  assessments  levied  in  accordance  with  the  provisions  of  this  section. 

History:  Enacted  March  12,  1872;  amended  March  30.  1874,  Code 
Amdts.  1873-4,  p.  46;  February  18,  1903,  Stats,  and  Amdts.  1903,  p.  31; 
April  6,  1911,  SUts.  and  Amdts.  1911,  p.  642;  May  26,  1917,  State,  and 
Amdte.  1917,  p.  1198.   In  effect  July  27,  1917. 

Editorial  Note:  List  made  under  provisions  of  subdivision  B  of  this 
section  is  governed  by  provisions  of  fi  3462,  post. 

county  treasurer,  as  it  Is  eBsentlal  under  sec- 
lions  3456,  3468  and  8466  of  the  Political 
Code  that  such  bonds  be  sold  and  placed  in 
the  hands  of  third  parties,  so  as  to  create  an 
obligation  of  the  district,  before  there  is  an 
"issuance"  of  such  bonds  under  the  provi- 
sions of  such  code,  which  will  warrant  the 
payment  of  the  cost  of  the  work  out  of  the 
proceeds  derived  from  their  sale. — ^Morelngr  v. 
Shields,  28  Cal.  App.  518,  152  Pac  964. 


1.    A««ea«meiit    of   ehi 

Mandamus  will  lie  to  require  the  trustees 
of  a  reclamation  district  to  call  In  sufficient 
of  an  assessment  levied  to  pay  warrants  is> 
sued  for  the  construction  of  levees  and  other 
reclamation  work  of  the  district  done  pursu- 
ant to  contracts  with  the  trustees,  where  the 
only  steps  taken  toward  the  "issuance"  of 
bonds  to  pay  for  the  cost  of  such  work  had 
been  their    execution    and   delivery   to    the 
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2.  No  material  isBue  is  presented  by  the 
allegratlon  in  the  answer  to  the  petition  for 
the  writ  of  mandate  that  at  the  time  of  the 
execution  of  the  contracts  for  the  reclamation 
work  all  the  parties  expected  and  believed 
that  a  bond  election  would  be  held  and  the 
bonds  voted  and  would  produce  the  money 
to  satisfy  the  claim  of  petitioners,  in  the  ab- 
sence of  any  allegratlon  of  any  agreement 
that  the  contractors  would  look  to  such  fund 


for    compensation. — ^Moreingr   v.    Shields,    28 
Cal.  App.  518,  162  Fac.  964. 

3.  An  allegation  in  such  answer  that  no 
demand  was  made  by  petitioners  to  call  in 
any  portion  of  the  assessment  is  likewise 
immaterial,  where  it  is  alleged  that  the 
trustees  were  forbidden  by  law  to  call  in 
said  assessment  or  any  portion  thereof,  ex- 
cept for  the  purpose*  of  meetlngr  the  principal 
and  interest  on  the  bonds.  —  Morelngr  v. 
Shields.  28  Cal.  App.  613,  162  Pac.  964. 


§3467.    WARRANTS,  FORM  OF;  INTEREST;  PATBOSNT.ETO.    AU  war- 
rants  drawn  by  the  trustees  must  be  in  substantially  the  following  form: 

FACE. 

No I 

Office  of  the  Board  of  Trustees  of 

Reclamation  District  No 

The  treasurer  of County  will  pay  to  the  order  of 

out  of  Reclamation  District  No fund  the  sum  of  dollars 

for  allowed  by  the  board  of  trustees  of  said  Reclamation  District 

No 

Dated 191. . . 


Trustees. 


Attest: 


Secretary. 


REVERSE. 


Approved  by  the  Board  of  Supervisors  of 

County  this day  of ,  191. . . 


Chairman  of  board  of  supervisors. 


Attest: 


Clerk  of  board  of  supervisors. 
When  registered  this  warrant  bears  seven  per  cent  Interest 
annually,  computed  from  its  date  to  the  date  of  payment. 
This  warrant  will  outlaw  and  can  not  legally  be  paid  four 
years  after  date. 
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[Interest  on  warrants.]  The  warrants  drawn  by  the  trustees  must  be  presented  to 
the  treasurer  of  the  county,  and  if  they  are  not  paid  on  presentation,  such  indorsement 
must  be  made  thereon,  and  they  must  be  registered  and  bear  interest  from  their  date 
at  the  rate  of  seven  per  cent  per  annum,  and  such  warrants  are  and  shall  be  considered 
as  contracts  in  writing  for  the  payment  of  money,  and  the  period  prescribed  for  the 
commencement  of  an  action  based  upon  said  warrants,  or  connected  therewith,  is  and 
shall  be  the  term  of  four  years  from  the  date  of  said  warrants;  provided,  however, 
that  all  warrants  shall  be  approved  by  the  board  of  supervisors  before  the  same  shall 
be  paid  or  registered  by  the  county  treasurer. 

All  warrants  shall  be  paid  by  the  county  treasurer  strictly  in  the  order  in  which 
they  shall  have  been  registered. 

[Warrant  outstanding  one  year  or  more.]  Whenever  a  warrant  shall  have  been 
outstanding  one  year  or  more,  the  board  of  trustees  shall  on  the  demand  of  the  holder 
of  said  warrant  cancel  the  same  and  issue  a  new  warrant  for  the  face  value  of  the 
old  warrant  and  a  separate  warrant  for  the  amount  of  interest  then  due  thereon; 
or,  the  board  of  trustees  may  allow  a  claim  for  the  amount  of  interest  due  on  any 
warrant  so  outstanding  one  year  or  more  and  may  draw  a  warrant  therefor;  upon 
drawing  this  warrant  they  shall  indorse  on  the  reverse  of  the  old  warrant  the  fact 
that  interest  has  been  paid  to  the  date  of  drawing  the  warrant  for  Interest  and  the 
warrant  drawn  for  the  interest  must  state  that  It  is  for  Interest  on  warrant  No. 

to   (date) ;   the  board  of  trustees  shall  notify  the  county 

treasurer  upon  drawing  these  warrants  for  Interest  and  he  shall  note  on  his  register 
of  warrants  the  fact  that  interest  has  been  paid  on  such  warrants;  provided,  that  any 
warrant  not  paid  or  presented  for  reissuance  may  within  four  years  after  its  date 
upon  the  demand  of  the  holder,  be  extended  for  a  like  period  of  four  years,  upon  pres- 
entation to  the  board  of  trustees  of  the  district,  such  extension  being  indorsed  thereon 
by  said  board.  The  board  of  trustees  and  the  county  treasurer  may  cancel  all  warrants 
not  paid,  reissued  or  extended  within  four  years  after  their  date. 

In  case  an  action  or  proceeding  based  upon  any  warrant  or  connected  therewith,  be 
commenced  within  four  years  after  the  date  of  such  warrant,  and  final  judgment  be 
obtained  in  favor  of  the  holder  or  owner  thereof,  such  warrant  shall  be  paid  the  same 
as  if  it  had  been  paid  before  the  expiration  of  said  four  years  from  the  date  of  said 
warrant. 

[Determination  of  amount  due.]  In  any  proceeding  for  a  writ  of  mandate  to  compel 
the  trustees  to  issue  a  warrant,  if  a  controversy  arises  as  to  the  amount  that  may  be 
due  to  the  plaintiff,  the  court  must  determine  the  same  in  the  manner  provided  for 
determining  controversies  in  other  civil  actions,  and  shall  cause  a  writ  to  issue  for 
Buch  sums  as  may  be  found  to  be  due.  The  date  of  a  warrant  shall  be  the  day  on 
which  the  same  is  signed  by  the  board  of  trustees. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874.  Code 
Amdts.  1873-4,  p.  47;  March  7,  1905,  Stats,  and  Amdts.  1905,  p.  69; 
February  20,  1909,  Stats,  and  Amdts.  1909,  p.  32;  April  5,  1911,  Stats, 
and  Amdts.  1911,  p.  643;  June  12,  1915,  Stats,  and  Amdts.  1915,  p.  1524; 
May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1202.   In  effect  July  27,  1917. 

1.     Payment  of  warrants. — Warrants  must  would   leave   an    insufflcient  amount   In   Ihe 

b^  paid  In   the   order  of  the  date   of  their  hands  of  such  officer  to  pay  prior  outstand- 

Issuance,    or    if    registered    as    outstanding.  ing  unpaid  registered  warrants  in  their  reg- 

unpaid  warrants,   in  the  order  of  reglstra-  ular   order   of   registration. — Pacific   Oas   A 

tion,  and  mandamus  will  not  lie  to  compel  Electric   Co.   v.   Cole,   32   Cal.   App.   265,    162 

the    county    treasurer    to    pay    the    amount  Pac.  435. 
of  certain   warrants,    where   such    payment 

§3459.  ADDITIONAL  ASSESSMENTS.  If  the  original  assessment  is 
Insufficient  to  provide  for  the  complete  reclamation  of  the  lands  of  the  district,  or  If 
farther  assessments  are  from  time  to  time  required  to  provide  for  the  protection,  main- 
tenance and  repair  of  the  reclamation  works,  the  trustees  may  file  with  the  clerk  of  the 
board  of  supervisors  of  the  county  in  which  the  district,  or  the  greater  part  thereof, 
is  situated  two  copies  of  the  plan  of  reclamation  and  a  statement  of  the  work  done 


184410 


POLITICAL  CODE. 


[Pt.  Ill,  Tit.  VII, 


or  to  be  done  and  its  estimated  cost,  and  the  same  proceeding  shall  be  had  thereon 
as  provided  in  section  three  thousand  four  hundred  fifty-five  for  an  original  plan  of 
reclamation.  When  said  plan  shall  have  been  approved  by  the  state  board  of  reclama- 
tion, the  trustees  of  the  district  shall  so  report  to  the  board  of  supervisors,  and  such 
board  must  make  an  order  directing  the  commissioners  who  made  the  original  assess- 
ment, or  other  commissioners,  to  be  named  in  such  order,  to  assess  the  amount  of 
such  estimated  cost  as  a  charge  upon  the  lands  with  [in]  the  district,  which  assessment 
must  be  made  and  collected  in  the  same  manner  as  the  original  assessment 

History:  Enacted  March  12,  1872;  amended  March  80,  1874,  Code 
Amdts.  1873-4,  p.  47;  February  18,  1903,  Stats,  and  Amdts.  1903,  p.  31; 
May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1204.  In  effect  July  27,  1917. 


1.  CoiurtrtictioB. — The  requirement  of  a 
statement  In  the  report  of  the  "work  done 
or  to  be  done  and  its  estimated  cost"  means 
the  work  done  and  unpaid  for  and  not  a 
detailed  statement  of  all  work  performed 
under  the  expended  assessment. — Reclama- 
tion District  V.  Diep^nbrock,  168  Cal.  677, 
148  Pac.  768. 

2.  The  code  does  not  require  that  the 
"statement  of  the  work  to  be  done"  shall 
have  the  certainty  and  completeness  of  detail 
that  would  be  necessary  in  a  contract  for 
the  construction  of  works,  but  only  "a  plan 
showing  in  some  detail  and  with  some  de- 
gree of  certainty  the  extent  and  character 
of  the  proposed  works." — ^Meyer  v.  Reclama- 
tion District  No.  17,  172  Cal.  104,  166  Pac. 
686. 

3.  The  statement  in  the  report  that  it  was 
necessary  that  certain  sums  be  expended  for 
rocking  and  brushing:  (a  covering  or  revet- 


ment of  brush  held  in  place  by  rocks  to  pro- 
tect the  levee  against  the  washing:  of  waves 
and  currents)  is  sufficient  without  giving 
the  thickness  of  the  layer  of  brush,  the  size 
of  the  rocks  to  be  used,  nor  the  width  of  the 
space  to  be  covered. — ^Meyer  v.  Reclamation 
District  No.  17.  172  Cal.  104.  156  Pac.  636. 

4.  Where  part  of  the  assessment  is  to  pay 
for  reclamation  work  already  done,  a  de- 
scription of  such  work  as  will  identify  it 
with  certainty  is  enough;  and  when  the 
maps  and  profiles  show  the  location  and 
heigrht  of  the  old  levees,  and  also  the  height 
to  which  it  was  proposed  to  raise  them  by 
the  new  work,  the  number  of  cubic  yards 
required  therefor,  and  the  top  width  of  the 
levees  when  so  raised,  together  with  the 
estimated  cost  of  the  work  to  be  done,  it  is 
sufficient. — ^Meyer  v.  Reclamation  District  No. 
17,  172  Cal.  104,  166  Pac.  636. 


§3460.  00BIMI88I0NERS  TO  HAKE  ASSESSMENT-LIST.  The  com- 
missioners  appointed  by  the  board  of  supervisors  must  make  a  list  of  the  charges 
assessed  against  each  tract  of  land;  and  if  there  be  any  error  or  mistake  in  the 
description  of  the  land,  or  in  the  name  of  the  owner,  or  if  any  land  which  should  be 
assessed  has  been  or  shall  be  omitted  from  the  list,  or  if  there  is  any  error  or  mistake 
in  any  other  respect,  the  commissioners  may  amend  or  correct  the  same  at  any  time 
before  the  lists  shall  have  been  approved  by  the  board  of  supervisors  as  hereinafter 
provided.  When  any  tract  of  land  upon  which  an  assessment  or  assessments  shall  have 
been  made  shall  be  subdivided  into  smaller  parcels,  the  board  of  trustees  of  the  district 
shall  reapportion  the  assessment  or  assessments  upon  such  tract  in  such  manner  as 
will  charge  each  of  said  smaller  parcels  with  a  just  proportion  of  assessment  or  assess- 
ments previously  made  upon  said  tract  so  subdivided.  Said  board  of  trustees  shall  file 
with  the  clerk  of  the  board  of  supervisors  of  the  county  a  list  or  lists  of  the  charges 
assessed  against  each  of  said  parcels.  Said  reapportionment  shall  be  approved  by  the 
board  of  supervisors  in  the  manner  provided  in  section  three  thousand  four  hundred 
sixty-two  of  this  code.  Said  lists  after  such  approval  shall  be  filed  with  the  county 
treasurer  of  the  county  and  shall  have  the  same  efFect  as  on  original  assessment. 

History:  Enacted  March  12,  1872;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  286;  April  5,  1911,  Stats,  and  Amdts.  1911,  p.  643; 
June  8,  1916,  Stats,  and  Amdts.  1915,  p.  1286;  May  26,  1917,  Stats,  and 
Amdts.  1917,  p.  1204.   In  effect  July  27,  1917. 


1.  Correction  of  mistakes  In  description 
of  land. — The  commissioners  may  permit  a 
correction,  on  the  trial,  of  the  description 
of  the  land  designated  in  the  assessment  list 
as  the  property  of  the  defendant  in  order  to 
make  the  description  clearer.  The  time  for 
amendment  is  not  restricted  to  the  period 
during:  which  the  lists  remain  in  the  actual 


possession  of  the  county  treasurer.  A  cor- 
rection which  merely  made  the  list  conform 
to  existing  facts  creates  neither  a  new 
assessment  nor  a  new  lien.  —  Reclamation 
District  V.  Diepenbrock,  168  Cal.  577,  14S 
Pac.  763. 

2.  The  power  which   section   473  gives  to 
the  court  concerning  the  correction  of  plead- 
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Ings  l8  analogrous  to  that  griven  to  the  corn-       cause   of   action.  —  Reclamation    District   v. 
missioners  by  this  section,  and  any  correc-       Diepenbrock.  168  Cal.  677,  14S  Pac.  763. 
tlon  of  the  list  does  not  substitute  a  new 

§3462.  LIST,  HOW  AND  WHEBE  FILED.  Said  lists,  when  completed, 
shall  be  filed  with  the  clerk  of  the  board  of  supervisors  of  the  county.  The  board  of 
supervisors  shall  appoint  a  time  when  it  will  meet  for  the  purpose  of  hearing  objections 
to  said  assessment,  and  notice  of  such  hearing  shall  be  given  by  publication  for  two 
weeks  in  some  newspaper  of  general  circulation  published  in  said  county. 

r Objections  to  assessment.]  At  any  time  before  the  date  of  such  hearing,  any  person 
Interested  in  any  land  upon  which  any  charge  has  been  assessed  may  file  written  objec- 
tions to  such  assessment,  stating  the  grounds  of  such  objections,  which  said  statement 
shall  be  verified  by  the  affidavit  of  such  person,  or  some  other  person  who  is  familiar 
with  the  facts.  At  said  hearing  the  board  of  supervisors  shall  hear  such  evidence  as 
may  be  offered  in  support  of  said  written  objection  and  may  modify  or  amend  the  said 
assessment  in  any  particular,  or  make  a  reapportionment  of  the  entire  assessment 
If  the  amount  of  any  assessment  in  said  list  shall  be  changed,  the  board  of  supervisors 
shall  set  a  day  for  hearing  objections  to  said  assessment  as  changed,  and  shall  give 
notice  thereof  by  publication  for  two  weeks  in  some  newspaper  published  in  the  county. 
At  such  hearing  objections  in  writing  may  be  made  by  any  person  interested,  and  the 
board  of  supervisors  shall  proceed  to  hear  the  same  in  the  same  manner  as  upon  the 
original  hearing.  If  the  amount  of  any  assessment  shall  again  be  changed  the  board 
of  supervisors  shall  proceed  as  before  to  give  notice  and  to  hear  objections  thereto, 
and  shall  proceed  in  a  similar  manner  until  the  amount  of  each  assessment  shall  be 
finally  fixed  and  approved.  The  board  of  supervisors  shall  then  make  an  order  approv- 
ing said  assessment,  and  shall  indorse  such  order  upon  said  assessment  list,  which 
said  Indorsement  shall  be  signed  by  the  chairman  of  said  board  of  supervisors  and 
attested  by  the  clerk  thereof,  and  such  decision  of  said  board  of  supervisors  shall  be 
final,  and  thereafter  said  assessment  list  shall  be  conclusive  evidence  that  the  said 
assessment  has  been  made  and  levied  according  to  law,  except  in  an  action  commenced 
as  hereinafter  provided.  The  lists  shall  then  be  filed  with  the  county  treasurer,  or, 
if  the  district  is  situated  in  more  than  one  county,  then  the  original  list  must  be  filed 
in  the  county  where  the  greater  portion  of  the  lands  of  said  district  is  situated,  and 
copies  thereof  certified  by  the  treasurer  must  be  filed  with  the  treasurer  ot  each  of 
the  other  counties. 

[Objection  In  writing.]  No  objection  to  such  assessment  shall  be  considered  by  the 
board  of  supervisors,  or  allowed  in  any  other  action  or  proceeding,  unless  such  objection 
shall  have  been  made  in  writing  to  the  board  of  supervisors  as  above  specified. 

[Action  in  superior  court.]  Any  person  aggrieved  by  the  decision  of  the  board  ot 
supervisors  may  commence  an  action  in  the  superior  court  of  the  county  in  which  the 
greater  part  of  said  district  is  situated  to  have  said  assessment  corrected,  modified  or 
annulled.  Such  action  must  be  commenced  within  thirty  days  after  said  assessment 
list  has  been  filed  in  the  office  of  the  county  treasurer.  If  said  action  shall  not  be 
commenced  within  thirty  days,  no  action  or  defense  shall  thereafter  be  maintained 
attacking  the  legality  of  said  assessment  in  any  respect. 

The  provisions  of  this  section  shall  apply  in  all  respects  to  an  assessment  list  made 
under  the  provisions  of  subdivision  B  of  section  three  thousand  four  hundred  fifty-six. 

History:  Enacted  March  12.  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  47;  April  5,  1911,  Stats,  and  Amdts.  1911,  p.  644; 
May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1204.   In  effect  July  27.  1917. 

LISTS  AND  OBJECTTIONS  TO  ASSESS SMENTS.      plans  of  the  engineer,  upon  which  the  assess- 
1-3    As  to  generally  ment  was  based,  estimating  as  a  part  of  the 

4.  s!  Construction— Validity  of  assessments.         ^<>fj^  ^.^°  *>«,  d«"«  ^^.«  construction   and   in- 

stallation  of  a  pumpingr  plant  tosrether  with 


$.  Enforcement — Action  in  superior  court. 
7.  — Questions  determinable. 


drainage   canals   leading  thereto,    it   is   not 
necessary  that  the  cost  of  the  right  of  way 
8.  Remedy  of  land  owners.  j^^   ^j^^  proposed   canals   and   pump   should 

1.    Am  to  srenerally. — ^Under  the  report  and      be   provided   for   in   the   report   or   plans. — 
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Meyer  v.   Reclamation   District  No.    17,    172 
Cal.  104,  155  Pac.  636. 

2.  Where  the  plans  consist  of  profiles  and 
maps,  and  the  maps  show  the  lines  and  loca- 
tion of  the  canals  to  be  constructed  leading 
to  the  pumpins  plant,  and  the  profiles  show 
the  bottom  width  of  the  canals,  the  contour 
of  the  land  and  the  helgrht  of  the  surface 
above  the  bottom  of  the  ditch,  and  the 
amount  of  excavation  is  specifically  stated, 
the  objection  is  without  merit  that  the  de- 
scription of  the  canals  does  not  show  the 
width  at  the  top  nor  the  slopes  of  the  sides, 
so  that  the  yardage  could  be  computed  there- 
from.— ^Meyer  v.  Reclamation  District  No.  17, 
172  Cal.  104.  156  Pac.  636. 

3.  The  statement  that  the  pump  was  a 
twelve-Inch  pump  to  be  run  by  electricity, 
with  the  necessary  housing:,  transformers 
and  attachments,  is  sufficient.  -—  Meyer  v. 
Reclamation  District  No.  17,  172  CaL  104.  155 
Pac.  636. 

4.  Conatraetlon.  —  The  purpose  of  the 
amendment  of  1911  (Stats.  1911,  p.  644)  was 
commendable,  and  there  is  no  valid  leg^al 
objection  to  the  provision  in  reference  to 
the  finality  of  proceedingre  before  a  board 
of  supervisors,  at  least  so  far  as  the  regu- 
larity and  the  question  of  the  apportion- 
ment of  the  assessment  are  concerned.  This 
can  be  said  of  defects  in  the  original  peti- 
tion as  well  as  of  other  irregularities. — 
Finnan  v.  Reclamation  District,  26  Cal.  App. 
714.    148   Pac.   227. 

5.  -^Validity  of  timmemmv^euttu — This  section 
can  not  be  held  to  validate  any  assessment 
levied  for  purposes  other  than  those  speci- 
fied in  the  code,  and  does  not  preclude  an 
inquiry  as  to  the  same  by  an  owner  whose 
lands  are  about  to  be  sold  under  proceedings 


having  no  warrant  in  law. — Finnan  v.  Rec- 
lamation District,  26  Cal.  App.  714.  148  Pac 
227. 

6.  Bnforceineiit-^Actloii  In  •uperlor  court. 

— ^In  an  action  brought  pursuant  to  section 
3462  of  the  Political  Code,  as  amended  in 
1911,  to  modify  or  annul  an  assessment 
levied  in  behalf  of  a  reclamation  district,  the 
decision  of  the  trial  court  that  the  assess- 
ment to  plalntifTs  land  was  in  proportion 
to  benefits  accruing  from  the  works  of  rec- 
lamation, is  conclusive  on  appeal,  where 
the  evidence  is  conflicting. — ^Meyer  v.  Rec- 
lamation District  No.  17.  172  Cal.  104,  165 
Pac.  685. 

7.  — 4iae«tloik«  determinable. — ^In  a  pro- 
ceeding under  this  section  for  the  sole  pur- 
pose of  avoiding  an  assessment,  a  landowner 
within  the  district,  who  has  paid  his  pro- 
portion of  a  previous  assessment  subse- 
quently declared  invalid  by  the  courts,  can 
not  have  determined  whether  he  is  entitled 
to  credit  on  the  later  assessment  for  the 
payment  made  under  the  invalid  assessment, 
or  whether  he  is  entitled  to  a  return  of  the 
money  so  paid. — Spurrier  v.  Reclamation  Dis- 
trict No.  17,  172  Cal.  167,  156  Pac.  840. 

8.  Ren&edy  of  land  owners. — Such  land 
owners  are  not  entitled  to  the  actual  return 
of  the  money  in  a  special  proceeding  brought 
under  section  8462  of  the  Political  Code  to 
annul  the  assessment,  but  their  remedy  is  to 
first  make  demand  of  the  treasurer  of  the 
county  for  its  return,  with  the  legal  interest 
thereon,  or  be  applied  in  payment  pro  tanto 
of  the  new  assessment,  and  upon  refusal,  to 
test  the  claim  by  appropriate  proceedings. 
— Spurrier  v.  Reclamation  District  No.  17. 
172  Cal.  157,  165  Pac.  840. 


§3463.    LIEN   ACQUIRED    BY   FILINO   LIST.     LIST   PBUffA    FACIE 

EVIDENCE.  When  the  board  of  supervisors  shall  have  finally  taken  action  modifying 
or  approving  any  assessment  liens  as  provided  in  section  three  thousand  four  hundred 
fifty-five  of  this  code,  the  charges  assessed  thereby  upon  tracts  of  land  within  the 
county  shall  constitute  a  lien  thereon  and  shall  impart  notice  thereof  to  all  persons. 

When  the  board  of  trustees  of  any  reclamation  district  shall  cause  assessment  lists 
to  be  prepared  and  filed  with  the  clerk  of  the  board  of  supervisors  whereon  they  shall 
assess  any  sum  necessary  to  be  raised  to  the  several  tracts  of  land  within  the  said 
district  in  the  manner  provided  in  the  second  paragraph  of  said  section  three. thousand 
four  hundred  fifty-five,  the  charges  so  assessed  upon  any  said  tract  shall  constitute  a 
lien  thereon  and  shall  impart  notice  thereof  to  all  persons. 

No  subsequent  act  or  conduct  of  the  trustees  of  the  reclamation  district  shall  invali- 
date any  such  assessment,  after  the  same  shall  have  become  a  lien  in  the  manner 
herein  provided,  but  such  trustees  may  be  compelled  by  mandate,  or  other  proper 
proceeding,  to  perform  their  duties  as  required  by  law. 

.  History:  Enacted  March  12,  1872;  amended  March  6,  1905,  Stats, 
and  Amdts.  1905,  p.  65;  April  5,  1911,  Stats,  and  Amdts.  1911,  p.  645; 
May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1206.    In  effect  July  27,  1917. 


1.  IVho  may  maintain  action. — This  sec- 
tion authorizing  an  action  to  modify  or 
annul  a  reclamation  district  assessment  per- 
mits it  to  be  maintained  only  by  "any  per- 
son aggrieved  by  the  decision  of  the  board,*' 


and  when  it  is  not  alleged  that  the  speci- 
flcations  attacked  will,  by  their  uncertainty 
of  detail,  cause  any  injury  to  the  plaintiff 
or  others,  or  in  any  manner  injuriously 
affect  the  proceeding,  or  in  any  degree  hin- 
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der  or   prevent    the    carrying    out    of    the      agred. — ^Meyer  v.  Reclamation  District  No.  17, 
proposed   reclamation    or    add    to    the    cost       172  Cal.  104,  165  Pac  686. 
thereof ,  such  objections  should  be  discour- 

§3466.  PATMENTS,  HOW  MADE.  The  lists  must  remain  in  the  office 
of  the  county  treasurer  for  thirty,  days;  and  during  the  time  they  so  remain  any  person 
may  pay  the  amount  of  the  charge  assessed  against  any  tract  of  land  to  the  county 
tressorer  in  gold  coin  of  the  United  States  or  in  warrants  of  the  district  drawn  by 
order  of  the  trustees  thereof,  and  approved  by  the  hoard  of  supervisors  of  the  county. 

History:  Enacted  March  12,  1872;  amended  April  3,  1876,  Code 
Amdts.  1876-6,  p.  67;  April  5,  1911,  Stats,  and  Amdts.  1911,  p.  645; 
May  26, 1917,  State,  and  Amdts.  1917,  p.  1206.  In  effect  July  27,  1917. 

§3466.    COLLECTION  OF  X7NPAID  ASSESSMENTS  IN  BECLAMATION 

DISTRICTS.  At  the  end  of  thirty  days  unless  bonds  shall  have  heen  authorized  the 
treasurer  must  return  the  list  to  the  board  of  trustees  of  the  district,  and  all  unpaid 
asBessments  shall  thereafter  bear  interest  at  the  rate  of  seven  per  cent  per  annum. 
Thereafter  all  unpaid  assessments  and  accrued  interest  shall  be  collected  by  and  paid 
to  the  county  treasurer,  or  the  board  of  trustees  may  designate  an  agent  to  efFect 
socfa  collection  who  shall  deposit  said  moneys  with  the  county  treasurer  to  the  credit 
of  the  district.  Whenever  the  board  of  trustees  shall  appoint  an  agent  to  collect 
assessments,  they  shall  require  that  such  agent  give  a  bond  in  such  an  amount  as 
they  may  consider  sufficient  for  the  faithful  performance  of  his  duties.  All  such  pay- 
ments shall  be  made  in  separate  installments,  of  such  amounts,  and  at  such  times, 
respectively,  as  the  said  board,  from  time  to  time,  in  its  discretion  by  order  entered  in 
its  minutes  may  direct  Upon  making  such  order  the  secretary  shall  also  enter  in  the 
minutes  of  the  board  a  notice  in  substantially  the  following  form: 

[Form  of  notice.]  (Name  of  reclamation  district,  location  or  principal  place  of 
business.)  Notice  is  hereby  given  that  at  a  meeting  of  the  board  of  trustees  held  on 
the  (date),  an  In'btallment  of  (amount)  was  ordered  paid  within  sixty  days  from  date 

thereof  to  at   Any  installment  which  shall 

remain  unpaid  on  the  (day  fixed)  will  be  delinquent  together  with  the  accrued  interest 
thereon. 

[Service  of  notice.]  The  notice  must  be  personally  served  upon  each  owner  of  land 
in  said  district,  or  in  lieu  of  personal  service,  must  be  sent  through  the  mail  addressed 
to  such  owner  at  his  place  of  residence,  if  known  or  entered  upon  the  assessment  roll 
of  the  county,  and  if  not  known,  at  the  place  where  the  principal  office  of  the  district 
Is  situated,  or  be  published  once  a  week  for  two  weeks  successively  in  some  newspaper 
of  general  circulation  and  devoted  to  the  publication  of  general  news,  within  the  district, 
and  if  no  such  newspaper  be  published  within  the  district  then  publication  may  be  made 
in  some  newspaper  published  in  the  county  seat  of  the  county  where  the  greater  portion 
of  said  district  is  situated. 

[ Install nnent  delinquent.]  If  any  such  installment  shall  remain  unpaid  at  the  expira- 
tion of  said  sixty  days  from  the  date  of  the  order,  then  the  whole  remaining  uncalled 
portion  of  said  assessment  shall  become  delinquent  together  with  the  accrued  interest 
thereon  and  a  penalty  of  ten  per  cent  of  the  amount  of  said  installment  and  interest 
ahall  be  added  thereto  and  collected  for  the  use  of  the  district. 

[Sale  of  property.]  Immediately  after  the  said  installment  has  become  delinquent, 
the  trustees  of  the  district  must  publish  in  one  notice  a  list  of  all  of  said  delinquencies 
at  least  once  a  week  for  two  weeks  in  some  newspaper  of  general  circulation  published 
in  the  county  where  said  district  or  the  greater  part  thereof  is  situated,  which  notice 
shall  contain  a  description  of  the  property  assessed,  the  name  of  the  person  to  whom  it 
is  assessed,  or  a  statement  that  it  is  assessed  to  unknown  owners,  if  such  is  the  fact; 
the  amount  then  due  on  said  property,  and  a  notice  that  the  property  assessed  will 
be  sold  on  the  date  therein  stated,  in  front  of  the  courthouse  of  said  county  to  pay 
the  amount  then  due  on  said  property.  The  date  of  said  sale  shall  be  not  less  than 
ten  days  after  the  date  of  the  last  publication  of  said  notice.    And  at  said  time  stated 
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in  said  notice,  or  such  other  time  to  which  said  sale  may  have  been  postponed,  the 
trustees  must  sell  said  property  to  the  highest  bidder  for  gold  coin  of  the  United 
States.  Out  of  the  proceeds  of  said  sale  the  trustees  must  pay  the  amount  due  on  said 
property  as  shown  in  said  notice  to  the  county  treasurer  who  shall  place  the  same  in 
the  proper  funds  of  said  district  The  trustees  must  pay  to  the  owner  of  said  property 
any  surplus  remaining  after  such  payment  to  the  county  treasurer.  The  trustees  may 
postpone  said  sale  from  time  to  time  for  not  less  than  ten  nor  more  than  thirty  days 
at  any  one  time  by  a  written  notice  posted  at  the  place  of  sale. 

[Purchase  by  district.]  If  no  bid  is  made  for  said  property  equal  to  the  amount  due 
thereon,  the  district  shall  become  the  purchaser,  and  the  said  property  must  be  struck 
ofC  to  the  district  for  said  amount  A  certificate  of  such  sale  shall  be  executed  by  the 
trustees  to  the  purchaser,  or  to  the  district  if  the  property  shall  have  been  struck  oft 
to  the  district  and  said  certificate  of  sale  shall  be  recorded  in  the  office  of  the  county 
recorder  of  said  county. 

[Redemption.]  Any  person  interested  in  said  property  may  redeem  the  same  at  any 
time  within  one  year  after  the  date  of  said  sale,  by  paying  to  the  county  treasurer  the 
amount  for  which  said  property  was  sold,  and  interest  on  the  said  sums  at  the  rate 
of  two  per  cent  per  month  from  the  date  of  said  sale. 

If  no  redemption  shall  be  made  within  said  one  year,  the  purchaser,  or  the  district, 
if  said  property  shall  have  been  sold  to  the  district,  shall  be  entitled  to  a  deed  executed 
by  said  trustees,  and  the  efFect  of  such  deed  shall  be  to  convey  said  property  free  of 
ail  liens  and  incumbrances,  excepting  state,  county  and  municipal  taxes,  and  any  subse- 
quent district  assessment 

[Sale  at  public  auction.]  The  trustees  mky  sell  said  property  at  any  time  at  public 
auction  after  notice  given  for  the  said  period  and  in  the  same  manner  as  is  herein 
provided  for  sales  for  delinquent  assessments,  but  not  for  a  sum  less  than  the  amount 
for  which  said  property  was  sold,  together  with  any  subsequent  assessment  and  tbe 
deed  executed  in  pursuance  of  such  sale  shall  convey  said  property  free  of  all  incum- 
brances, except  state,  county  and  other  municipal  taxes.  Assessments  heretofore  made 
in  any  reclamation  district  shall  be  validated  and  collected  in  the  manner  provided  by 
law  at  the  time  such  assessments  were  made. 

History:  Enacted  March  12,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  48;  April  12,  1880,  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  108;  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  288;  March  6,  1905, 
Stats,  and  Amdts.  1905,  p.  62;  April  5,  1911,  Stats,  and  Amdts.  1911, 
p.  645;  June  12,  1915,  Stats,  and  Amdto.  1915,  p.  1525;  May  26,  1917, 
Stats,  and  Amdts.  1917,  p.  1206.   In  effect  July  27,  1917. 


ENFORCING  PAYMBNT— SALB  AND  DBBD. 

1.  Construction. 

2.  Character  of  assessment. 

8.  Power  to  collect  assessment  by  ordinary 
action. 

4.  Reclamation  district  nature  of. 

5.  Sale — What  may  be  sold. 

1.  Construction. — ^Under  the  provision  of 
this  section  that  the  assessment  must  be 
paid  in  instalments  In  such  amounts  and  at 
such  times  as  the  board  of  trustees  in  their 
discretion  may  determine,  with  the  only 
limitation  upon  such  discretion  that  a  debt 
has  existed  for  two  years,  the^  board  of  trus- 
tees have  the  authority  to  contract  to  make 
the  collection  of  the  assessment  at  a  par- 
ticular time,  and  where  they  fail  to  do  so 
mandamus  will  lie  to  compel  the  collection. 
— ^Moreing:  v.  Shields,  28  Cal.  App.  613,  162 
Pac.  964. 

2.  Character  of  nssciiuiient. — ^Assessments 
of  a  reclamation  district  do  not  have  the 
character  of  a  tax  so  as  to  be  collectible 
by  execution  or  levy  upon  the  general  prop- 
erty of  the  owner  of  the  land  agrainst  which 


the  assessment  is  made;  such  assessments 
may  be  made  upon  the  property  because  the 
improvement  to  be  made  with  the  money 
raised  in  that  manner  is  presumed  to  benefit 
the  property  assessed  to  an  amount  at  least 
equal  to  the  chargre  asra-inst  it. — Atchison, 
T.  St  S.  F.  Ry.  Co.  v.  Reclamation  District  No. 
404,  178  Cal.  91,  169  Pac.  480. 

8.  Power  to  collect  amiemiment  by  ordi- 
nary action.  —  A  reclamation  district  has 
neither  the  rigrht  nor  the  power  to  collect 
a  delinquent  assessment  by  an  ordinary 
action  for  the  recovery  of  a  personal  juds- 
ment  for  money,  as  the  law  authorizing  such 
assessments  does  not  provide  that  the  dis- 
trict may  collect  the  same  by  ordinary  judg- 
ment and  execution  agrainst  the  person  own- 
ing: the  land  so  assessed,  and  if  It  did  so, 
it  would  be  unconstitutional. — Atchison,  T.  & 
S.  F.  Ry.  Co.  V.  Reclamation  District  No.  404, 
173  Cal.  91,  169  Pac.  430. 

4.  Reclanuitlon  dlntrlct*  nature  of. — A  rec- 
lamation district  Is  an  asrency  of  the  state, 
or  local  public  corporation,  for  purposes 
of  local  improvement,  similar  in  that  respect 
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ISSUING  BOlf  DS — SPBCIAIi  BLBCTION. 
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to  an  Irrigation  district — ^Atchison,  T.  & 
8.  F.  Ry.  Co.  V.  Reclamation  District  No.  404, 
17S  CbI.  91,  169  Pac.  480. 

6L  Sale— IHThat  may  be  sold* — The  sale  of 
a  part  of  the  rlgrht  of  way  of  a  railroad  for 
an  assessment  of  a  reclamation  district  can 
not  be  made. — Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Reclamation  District  No.  404,  178  Cal.  91,  169 
Pac   480. 

§34661/2. 

1.    Conatmctlon -*  Amcadment  of  1911. — 

The  amendment  of  1911  to  this  section  does 
not  contemplate  that  a  former  assessment 
declared  Invalid  by  the  courts  and  the  pres- 
ent assessment  for  future  work  shall  be 
treated  as  a  single  assessment.     The  legal 


effect  of  the  amendment  was  to  repeal  that 
portion  of  the  section  which  had  been 
omitted,  and  leave  the  rigrhts  of  those  own- 
ers who  had  paid  an  assessment  later  de- 
clared invalid  unaffected  by  any  express 
statutory  provision  as  regards  the  obtaining 
of  credit  for  such  payments. — Spurrier  v. 
Reclamation  District  No.  17,  172  Cal.  167,  166 
Pac.  840. 

2.  Under  the  amendment  of  1911  land 
owners  of  a  reclamation  district  who  had 
paid  an  assessment  subsequently  adjudicated 
invalid,  were  not  entitled  to  credit  for  such 
payments  upon  any  assessment  thereafter 
levied,  as  was  the  case  prior  to  such  amend- 
ment, and  such  omission  was  not  supplied 
until  1916. — Spurrier  v.  Reclamation  District 
No.  17,  172  Cal.  167,  166  Pac.  840. 


§3467.    WORE  OF  BEOLAMATION  TO  BE  DONE  TTNDEB  DIBEOTION 

OF  TRUSTEES  [repealed]. 

History:     Enacted  March  12,  1872;  repealed  May  26,  1917,  Stats,  and 
Axndtfl.  1917,  p.  1208.   In  effect  July  27,  1917. 


§3468.    ACCOUNTS  TO  BE  KEPT  OPEN  TO  INSPECTION  [repealed] 

History:     Enacted  March  12,  1872;  repealed  May  26, 1917,  Stats,  and 
Amdts.  1917,  p.  1208.   In  effect  July  27,  1917. 


§3478. 

1.  ABMBdmcBt  of  1911»  elEcet  of. — ^Under 
the  amendment  of  1911  to  section  8478  of 
the  Political  Code,  which  provides  that  "all 
reclamation  districts  now  legrally  existing 
In  this  state,  which  were  created  by  or 
formed  under  the  provisions  of  any  statute 
of  the  state,  shall  henceforth  be  subject  to 
the  provisions  of  the  Political  Code,  relating 
to  reclamation  districts  the  same  as  thousrh 
such  districts  had  been  formed  by  or  created 
under  the  provisions  of  said  act  relating 
to  'swamp  and  overflowed  salt  marsh  and 
tide  lands';  provided  that  this  provision  shall 
not  affect  any  proceedingr  that  shall  have 
been  already  commenced  for  the  levy  or  col- 
lection of  assessments  in  such  district,  when 
this  act  takes  effect,*'  where  a  petition  for 
the  assessment  and  the  appointment  of  com- 
missioners was  filed  before  such  amendment 
took  elTect,  a  proceeding  for  the  levy  and 
collection    of    such    assessment    had    "been 


already  commenced,"  within  the  meaning  of 
such  section,  and  the  old  law  is  applicable 
to  sucli  an  assessment,  and  the  superior 
court  has  Jurisdiction  to  declare  such  an 
assessment  illegal. — ^Finnan  v.  Reclamation 
District  No.  278,  26  Cal.  App.  714,  148  Pac. 
227. 

2.  A  Judgment  annulling  such  an  assess- 
ment should  be  upheld  on  the  ground  of 
fraud,  where  the  attorneys  for  the  contest- 
ing land  owners  are  led  to*  believe  that 
an  appeal  would  be  taken  from  the  Judg- 
ment and  no  further  proceedings  be  taken 
before  the  board  of  supervisors,  and  there- 
after without  notice  to  them,  the  attorneys 
for  the  district  change  their  purpose  and 
conclude  to  and  do  file  lists  with  the  board 
of  supervisors  under  the  amended  law  in- 
stead of  appealing  from  such  Judgment. — 
Finnan  v.  Reclamation  District  No.  278,  2& 
Cal.  App.  714,  148  Pac.  227. 


§3480.    BEOLAMATION  DISTKIOT  MAY   ISSX7E   BONDS.     SPECIAL 

ELECTION.  Whenever  in  any  reclamation  district  in  this  state,  now  formed  or  which 
may  hereafter  be  formed,  any  assessment  has  been  levied  and  assessed  upon  the  lands 
of  said  district,  and  remains  unpaid  in  whole  or  in  part,  where  in  the  Judgment  and 
opinion  of  the  hoard  of  trustees  of  said  district  it  would  he  for  the  best  interest  of 
said  district  or  the  landowners  therein  to  Issue  bonds  for  the  purpose  of  obtaining 
money  to  pay  the  costs  of  reclamation,  the  indebtedness  of  the  district,  or  any  other 
legal  charge,  or  when  a  petition  signed  by  the  owners  of  more  than  one-half  of  the 
land  in  the  district  is  filed  with  the  secretary  of  the  board,  the  board  of  trustees  of 
nch  district  shall  by  order  entered  upon  the  records  of  said  board,  order  a  special 
election  to  he  held  at  some  place  in  said  district  to  be  designated  by  said  board  of 
trustees,  at  which  said  special  election  shall  be  submitted  to  the  owners  of  land  in 
said  district  the  question  of  whether  or  not  bonds  of  said  district  shall  be  issued  in 
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an  amount  equal  to  the  amount  of  such  assessment,  or  the  part  of  such  assessment 
remaining  unpaid,  which  said  amount  shall  be  entered  by  said  board  of  trustees  in  its 
records  and  stated  by  them  in  the  order  for  such  special  election. 

[Evidence  of  ownership  and  value.]  For  all  purposes  of  this  article  relating  to  sign- 
ing petitions  and  by-laws  and  voting  at  any  election  of  reclamation  districts  the  equalized 
assessment  roll  for  the  year  last  preceding,  in  each  county  wherein  any  land  of  the 
district  is  situated  shall  be  sufficient  evidence  of  ownership  and  of  value  of  lands  in 
the  district  as  hereinafter  provided.  Guardians,  executors,  administrators  and  other 
persons  holding  land  in  a  trust  capacity  under  appointment  of  court  may  sign  such 
petitions  or  by-laws  or  may  vote  without  obtaining  special  authority  therefor. 

[Notice  of  election.]  Notice  of  such  special  election  must  be  given  by  the  board  of 
trustees  by  posting  notices  thereof  in  at  least  three  public  places  in  the  district  at  least 
twenty-one  days  prior  thereto,  and  also  by  publication  for  the  same  length  of  time  in 
some  newspaper  of  general  circulation  published  in  each  county  in  which  any  portion 
of  said  district  may  be  situated;  and  such  notice  must  specify  the  time  and  place  of 
holding  such  election,  the  aggregate  face  value  of  bonds  proposed  to  be  issued  and  the 
names  of  three  landholders  of  the  district  to  act  as  a  board  of  election.  Affidavits  of 
the  publication  and  posting  of  such  notice  must  be  filed  with  the  county  clerk  of  the 
county  in  which  said  district  or  the  greater  part  thereof  is  situated  (herein  desig- 
nated as  the  main  county),  together  with  a  copy  of  said  order  calling  the  election, 
certified  by  the  president  of  the  board  of  trustees. 

[Who  may  vote.]  At  such  election  each  owner  of  lands  in  the  district  shall  be 
entitled  to  vote  in  person  or  by  proxy  and  shall  have  the  right  to  cast  one  vote  for 
each  dollar's  worth  of  real  estate  owned  by  him  in  the  district,  such  value  and  owner- 
ship thereof  to  be  determined  from  the  next  preceding  assessment  roll  of  the  county 
or  counties  in  which  the  lands  of  said  district  are  situate,  and  the  board  of  trustees 
of  the  district  shall,  prior  to  the  election,  cause  to  be  prepared  and  certified  by  the 
proper  officer  and  furnished  to  the  board  of  election,  a  true  and  correct  copy  of  the  said 
next  preceding  assessment  roll  of  the  said  county  or  counties,  which  said  certified  roll 
shall  be  used  by  the  said  board  of  election  in  determining  the  number  of  votes  each 
voter  is  entitled  to  cast. 

[Executors,  etc,  may  cast  vote.]  Executors,  administrators,  special  administrators  and 
guardians  may  cast  the  votes  of  the  estates  represented  by  them. 

[Proxy.]  No  person  shall  vote  by  proxy  at  such  election  unless  authority  to  cast 
such  vote  shall  be  evidenced  by  an  instrument  in  writing,  duly  acknowledged  and  certi- 
£ed  in  the  same  manner  as  grants  of  real  property  and  filed  with  the  board  of  election. 

The  ballots  cast  at  such  election  shall  contain  the  words:  "Bonds — yes,,"  or  the 
words  "Bonds — no,"  and  also  the  name  of  the  person  casting  the  ballot  with  the  number 
of  votes  cast  by  him.  A  list  of  the  ballots  cast  shall  be  made  by  the  board  of  election, 
containing  the  name  of  each  voter,  and,  if  the  ballot  be  cast  by  proxy,  the  name  of  the 
person  casting  it,  and  the  number  of  votes  cast  by  each,  and  whether  the  same  be  cast 
for  or  against  the  issuing  of  the  bonds. 

[Election  officers.]  If  any  person  appointed  as  a  member  of  the  board  of  election 
shall  tall  to  attend  at  the  opening  of  the  polls,  the  voters  then  present  may  appoint  in 
his  place  any  landholder  of  the  district.  Each  member  of  such  board  of  election,  must, 
before  entering  upon  his  duties  take  and  subscribe  an  official  oath,  which  oath  may  be 
administered  by  an  officer  authorized  to  administer  oaths  or  by  any  landholder  in  the 

district. 

The  polls  shall  be  kept  open  from  ten  o'clock  a.  m.  of  the  day  of  election  until  four 

o'clock  p.  m. 

[Canvass  of  votes.]  At  the  close  of  the  polls  the  board  of  election  shall  at  once 
proceed  to  canvass  the  votes  and  declare  the  result  and  shall  forward  a  certificate 
showing  such  result  and  the  number  of  votes  cast  for  and  against  the  issuing  of  bonds, 
to  the  county  clerk  of  the  main  county,  and  shall  deliver  a  duplicate  thereof  to  the 
board  of  trustees  of  the  district,  and  shall  also  deliver  to  the  said  county  clerk  of  the 
main  county  all  ballots  cast  at  such  election  and  all  documents  and  papers  used  at 
such  election. 
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[Contest.]  Any  person  Interested  may  contest  such  election  within  twenty  days 
after  such  filing  of  said  certificate  with  the  said  county  clerk  hy  bringing  suit  in  the 
superior  court  of  the  main  county;  otherwise  the  declaration  of  the  result  by  the 
board  of  election  shall  be  final  and  conclusive. 

[Issue  of  bonds.]  If  a  majority  of  the  votes  cast  at  such  election  are  in  favor  of  the 
issuance  of  bonds,  the  board  of  trustees  of  the  district  shall  cause  bonds  in  the  amount 
stated  in  the  order  for  the  election  to  be  executed  and  delivered,  together  with  the 
assessment  list,  to  the  treasurer  of  said  main  county. 

[Denomination.  Interest.]  Said  bonds  shall  be  of  the  denomination  of  not  less  than 
one  hundred  dollars  nor  more  than  one  thousand  dollars  each;  they  shall  be  signed 
by  the  president  of  the  board  of  trustees  of  the  district  and  attested  by  the  county 
auditor  of  said  main  county,  and  shall  be  numbered  consecutively  in  the  order  of  their 
maturity,  and  shall  bear  interest  at  a  rate  not  to  exceed  six  per  cent  per  annum,  pay- 
able semiannually  on  the  first  day  of  January  and  the  first  day  of  July  in  each  year  at 
the  office  of  said  county  treasurer  upon  the  presentation  of  the  proper  coupons  therefor. 

Coupons  for  each  installment  of  interest  shall  be  attached  to  said  bonds  and  shall 
bear  the  facsimile  signature  of  the  county  auditor. 

[Payment.]  The  principal  of  said  bonds  shall  be  made  payable  on  the  first  day  of 
July,  or  the  first  day  of  January,  and  in  such  years  as  the  trustees  may  prescribe,  but 
said  bonds  shall  be  payable  serially  within  twenty  years  from  their  date  in  the  manner 
following,  to  wit: 

(1)  Not  less  than  ten  per  centum  of  the  aggregate  face  value  of  bonds  issued  shall 
be  payable  within  ten  years  from  their  date. 

(2)  Not  less  than  ten  per  centum  of  the  aggregate  face  value  of  bonds  remaining 
unpaid  at  the  end  of  ten  years  shall  be  payable  each  year  beginning  with  the  eleventh 
year  from  their  date,  until  the  whole  amount  of  said  bonds  has  been  paid. 

[Form  of  bonds.]     Said  bonds  shall  be  substantially  in  the  following  form: 

UNITED  STATES  OF  AMERICA. 
STATE  OF  CALIFORNIA. 

COUNTY  OF 

No I 

RECLAMATION  DISTRICT  NO 

Reclamation  District  No ,  for  value  received  hereby  acknowledges  itself 

indebted  to  and  promises  to  pay  to  the  holder  hereof  at  the  office  of  the  treasurer  of 

said county,  in  the  State  of  California,  on  the  first  day  of » 

19...,  the  sum  of  | ,  in  gold  coin  of  the  United  States  of  America,  with 

interest  thereon  in  like  gold  coin  from  date  hereof  until  paid,  at  the  rate  of 

per  cent,  per  annum,  payable  at  the  office  of  said  treasurer  semiannually  on  the  first 
day  of  January  and  the  first  day  of  July  in  each  year  on  presentation  and  surrender 

of  the  interest  coupons  hereto  attached.    This  bond  is  one  of  a  series  of 

bonds  of  like  tenor  and  effect,  except  as  to  denomination  and  maturity,  numbered  from 

to inclusive,  amounting  in  the  aggregate  to 

dollars,  issued  in  accordance  with  section  three  thousand  four  hundred  eighty  of  the 
Political  Code  of  the  State  of  California  pursuant  to  an  election  held  in  said  reclamation 

district  on  the    day   of    ,   19 ... ,   authorizing   its 

Issuance,  and  is  based  upon  and  secured  by  an  assessment  levied  on  the  lands  in  said 

district,  and  filed  in  the  office  of  the  county  treasurer  of  said  county  of 

on  the   day  of  ,  19 ... .  and  the  said  reclamation 

district  does  hereby  certify  and  declare  that  said  election  was  duly  called  and  held 
upon  due  notice,  and  the  result  thereof  was  duly  canvassed  and  ascertained,  in  pursu- 
ance of  and  in  strict  conformity  with  the  laws  of  the  State  of  California  applicable 
thereto,  and  that  all  of  the  acts  and  conditions  and  things  required  by  law  to  be  done, 
precedent  to  and  in  the  issue  of  said  bonds  have  been  done  and  have  been  performed  in 
regular  and  In  due  form  and  in  strict  accordance  with  the  provisions  of  the  law  author- 
ising the  issuance  of  reclamation  bonds. 

In  testimony  whereof,  the  said  district,  by  its  board  of  trustees,  has  caused  this  bond 
to  be  signed  by  the  president  of  said  board  and  attested  by  the  auditor  of  said  county 
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Of   with  his  seal  of  office  affixed  this day  of 

•  ••••••••••■••••■•9      Xlfaa* 


President  of  said  board. 

Attest: 

Auditor  of  the  county  of State  of  California. 

[Form  of  Interest  coupons.]    And  the  interest  coupons  may  be  substantially  in  the 
following  form: 
No I 

The  county  treasurer  of county,  California,  will  pay  to  the  holder 

hereof  on  the day  of ,  19. . .,  at  his  office  in  said 

county  of the  sum  of  | in  gold  coin  of  the  United  States 

out  of  the  funds  of  Reclamation  District  No for  interest  on  bond  of  said 

district  numbered  


County  auditor. 

[Sale  of  bonds.]  The  treasurer  of  said  main  county  shall  place  the  bonds  prepared 
pursuant  to  this  act  to  the  credit  of  the  district  Thereafter  when  directed  by  resolution 
of  the  trustees  of  the  district,  the  treasurer  of  said  county  may  sell  the  whole  or  any 
designated  number  of  said  bonds  for  the  best  price  obtainable  therefor,  but  in  no  event 
for  less  than  ninety  per  cent  of  the  face  value  of  said  bonds  and  the  accrued  interest 
thereon. 

[Notice  of  sale  of  bonds.]  Before  making  a  sale  of  said  bonds,  notice  shall  be  given 
by  the  said  county  treasurer  by  publication  at  least  once  a  week  for  two  weeks  in  a 
newspaper  of  general  circulation  published  in  said  main  county,  that  he  will  sell  a 
specified  amount  of  said  bonds,  and  stating  the  day,  hour  and  place  of  such  sale,  and 
asking  sealed  proposals  for  the  purchase  of  said  bonds,  or  any  part  thereof.  At  the  time 
appointed  the  county  treasurer  shall  open  the  bids  and  award  the  bonds  to  the  highest 
responsible  bidder.  He  may,  and  upon  written  request  of  a  majority  of  the  trustees 
must,  reject  any  and  all  bids.  Any  sale  by  the  county  treasurer  and  delivery  of  the 
bonds  thereimder  shall  be  conclusive  evidence  in  favor  of  the  purchaser  and  all  subse- 
quent holders  of  the  bonds  that  such  sale  was  made  upon  due  authority  and  notice. 
The  proceeds  of  sale  of  said  bonds  shall  be  placed  in  the  county  treasury  to  the  credit 
of  said  district,  and  a  proper  record  of  such  transaction  shall  be  made  upon  the  books 
of  said  county  treasurer. 

[Action  to  determine  bonds  legal  obligation.]  At  any  time  within  thirty  days  after 
said  bonds  shall  have  been  delivered  to  the  treasurer  of  the  county,  an  action  may  be 
commenced  in  the  superior  court  of  said  main  county  by  the  trustees  of  said  reclamation 
district  in  its  name  against  the  lands  in  said  district  and  all  persons  owning  the  same 
or  interested  therein,  to  have  it  determined  that  said  bonds  are  a  legal  obligation  of 
such  reclamation  district,  and  in  the  event  no  such  action  is  brought  then  the  same 
may  be  commenced  by  any  landowner  in  the  district  within  thirty  days  thereafter.  It 
shall  be  sufficient  to  describe  said  lands  as  all  lands  in  the  district  (naming  it)  without 
a  more  specific  description.  The  summons  shall  be  published  once  a  week  for  two 
weeks  in  some  newspaper  of  general  circulation  published  in  the  county  where  the 
action  is  pending. 

[Answer  to  complaint.]  Within  thirty  days  after  the  first  publication  of  summons 
any  owner  of  land  in  such  district,  or  any  person  interested,  may  appear  and  answer 
the  complaint,  which  answer  shall  set  forth  the  facts  relied  upon  to  show  the  invalidity 
of  said  bonds.  The  default  of  all  defendants  not  so  appearing  may  be  entered.  Such 
action  shall  be  given  precedence  in  hearing  and  trial  over  all  other  civil  actions  in  such 
court,  and  Judgment  rendered  declaring  such  matter  so  contested  either  valid  or  invalid. 
Any  party  not  in  default  may  have  the  right  to  appeal  to  the  supreme  court  within 
thirty  days  after  entry  of  Judgment.  Judgment  for  the  plaintifC  in  such  proceedings 
shall  be  considered  as  a  Judgment  in  rem  and  shall  be  conclusive  against  said  district 
and  against  all  lands  therein  and  all  owners  thereof  and  other  interested  persons. 
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[Warrants.]  The  board  of  trustees  of  said  district  may  draw  warrants  upon  the  said 
county  treasurer  against  the  funds  provided  by  sale  of  bonds,  which  said  warrants 
sliall  be  approved  by  the  board  of  supervisors  of  said  main  county. 

[Money  paid  to  county  treasurer.]  All  moneys  collected  by  any  county  treasurer 
upon  any  assessment  upon  which  bonds  shall  have  been  issued,  including  all  moneys 
derived  from  sale  of  land  for  delinquent  installments,  or  from  redemption  thereof,  or 
from  sale  of  lands  bought  by  the  treasurer  at  any  such  sale,  shall  be  by  such  treasurer 
forthwith  paid  into  the  main  county  treasury  to  the  credit  of  the  bond  fund  of  such 
reclamation  district,  and  shall  be  used  exclusively  for  the  payment  of  principal  and 
interest  of  said  bonds  issued  on  such  assessment. 

[Bonde  legal  Investment.]  The  bonds  of  reclamation  districts  issued  pursuant  to 
tUs  act  which  have  been  investigated  and  certified  by  any  officer  of  this  state  now  or 
hereafter  authorized  to  make  such  investigation  and  certification  and  by  the  authority 
of  which  certification  are  declared  to  be  legal  for  investments  by  savings  banks  of  this 
Btate  may  be  lawfully  purchased,  or  received  in  pledge  for  loans  by  savings  banks, 
tnist  companies,  insurance  companies,  guardians,  executors,  administrators  and  special 
administrators,  or  by  any  public  officer  or  officers  of  this  state  or  of  any  county,  city 
or  dty  and  county  or  other  municipal  or  corporate  body  within  this  state  having  or 
holding  funds  which  they  are  allowed  by  law  to  invest  or  loan. 

[Special  election.]  If  the  trustees  deem  it  advisable  they  may  order  a' special  election 
to  be  held  prior  to  making  an  assessment,  to  determine  whether  or  not  bonds  shall  be 
iBsned  for  an  amount  to  be  stated  in  the  order  for  such  election,  but  no  bonds  shall,  in 
such  instance,  be  issued  until  an  assessment  for  the  amount  of  the  bonds  authorized 
at  such  election  shall  have  been  made  and  filed  with  the  county  treasurer. 

[Additional  assessment.]  The  lien  of  any  unpaid  assessment  upon  which  bonds 
shall  have  been  issued  shall  continue  until  all  said  bonds  shall  have  been  paid  in  full, 
and  if  for  any  reason  any  part  of  such  principal  or  interest  of  said  bonds  shall  remain 
unpaid  after  enforcement  of  said  assessment  as  in  this  article  provided,  the  board  of 
supervisors  of  the  main  county  shall  order  an  additional  or  supplemental  assessment 
to  be  made  as  provided  in  section  three  thousand  four  hundred  fifty-nine,  sufficient  to 
pay  such  unpaid  principal  and  interest;  which  additional  or  supplemental  assessment 
shall  be  enforced  and  collected  in  the  same  manner  as  the  original  assessment. 

[Additional  bonds.  [  If  any  district  having  authorized  the  issuance  of  a  series  of 
bonds  shall  Issue  an  additional  series  of  bonds  based  on  another  assessment,  the  dates 
of  maturity  of  such  additional  series  of  bonds  shall  be  such  that  the  latest  maturities 
thereof  shall  not  exceed  thirty  years  and  the  earliest  maturity  of  bonds  of  such  addi- 
tional series  shall  be  later  than  the  latest  maturity  of  bonds  of  any  earlier  series.  All 
provisions  of  this  section  relative  to  the  original  issue  of  bonds  shall  apply  to  such 
additional  series  of  bonds  so  far  as  applicable  and  also  so  far  as  applicable  shall  affect 
existing  reclamation  districts  as  well  as  those  hereafter  formed. 

[Bonds  In  different  denominations.]  Any  district  which  has  issued  bonds  of  different 
denominations,  may,  by  an  order  entered  in  its  minutes,  upon  request  of  holders  thereof, 
and  upon  the  deposit  of  the  bonds  issued  and  outstanding  with  the  board  of  trustees, 
issue  to  the  holders  of  such  deposited  bonds,  bonds  of  the  district  in  the  same  form 
but  in  different  denominations,  but  having  the  same  aggregate  face  value  and  maturity. 
Such  bonds  shall  be  executed  by  all  of  the  persons  who  are  required  by  law  to  execute 
the  original  bonds  for  which  such  exchange  is  made,  and  the  said  bonds  so  deposited 
shall  be  thereupon  ci^iceled  by  the  treasurer  of  the  main  county  and  the  board  of 
trustees  of  the  district. 

Whenever  in  any  reclamation  district  in  the  state  a  bond  issue  of  said  district  has 
been  authorized  prior  to  this  amendment  then  the  provisions  of  this  section  hereby 
amended  in  respect  to  the  manner  of  procedure  by  which  the  assessments  are  called 
in  to  meet  payments  on  account  of  principal  or  interest  of  such  bonds,  and  also  the 
provision  herein  contained  by  which  the  assessment  shall  continue  in  full  force  and 
elfect  as  constituting  a  lien  upon  the  several  tracts  of  land  within  said  district  under 
the  provisions  of  section  three  thousand  four  hundred  sixty-three  of  this  code  until  the 
principal  and  interest  of  ail  bonds  issued  on  the  basis  of  said  assessment  shall  have 
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been  paid  in.  full,  shall  apply  to  and  inure  to  the  benefit  of  the  bonds  which  may  have 
been  Issued  by  any  reclamation  district  in  this  state  prior  to  the  date  of  the  enactment 
of  this  amendment. 

[Warrants  accepted.]  Upon  a  sale  of  any  of  the  bonds  provided  herein  the  county 
treasurer  of  the  main  county  is  hereby  authorized  to  accept  in  payment  for  said  bonds, 
either  in  whole  or  in  part,  outstanding  warrants  of  such  district  at  their  face  value, 
together  with  the  accrued  interest  thereon. 

[Interest  on  unpaid  aasessments.]  Where  bonds  of  the  district  have  been  authorized 
to  be  issued  on  such  assessments  all  unpaid  assessments  shall  bear  interest  at  the  rate 
of  seven  per  cent  per  annum  from  the  date  of  the  bonds  issued  thereon  until  such  bonds 
shall  have  been  fully  paid  and  discharged,  and  the  interest  due  at  any  time  on  said 
unpaid  assessments  may  be  called  without  calling  any  installment  of  the  said  assess- 
ment. The  word  installment  as  used  in  this  section  shall  be  construed  as  applying  to 
interest  as  well  as  the  principal  as  the  case  may  be. 

[Estimate  of  amount  to  pay  interest  and  principal.]  At  least  ninety  days  before  any 
interest  date  of  the  bonds,  the  county  treasurer  of  the  main  county  shall  estimate  the 
amount  of  money  necessary  to  pay  interest  and  principal  maturing  on  such  interest  date 
after  crediting  thereon  the  funds  in  the  treasury  applicable  to  the  payment  thereof,  and 
shall  add  thereto  fifteen  per  cent  of  such  aggregate  sum  to  cover  possible  delinquencies, 
and  said  county  treasurer  shall  thereupon  cause  to  be  published  once  a  week  for  two 
weeks  in  some  newspaper  of  general  circulation  published  in  said  county  a  notice  sub- 
stantially in  the  following  form: 

[Form  of  notice.]  (Name  of  reclamation  district)  Notice  is  hereby  given  that  an 
installment  of  assessment  (describing  it)  of  (amount  or  proportion  thereof  including 
interest  thereon  or  only  for  interest)  is  payable  within  thirty  days  from  (date)  by  all 
assessed  landowners  of  said  district  in  the  county  of  (name  of  county)  to  the  treasurer 
of  said  county.  All  or  any  part  of  said  installment  or  interest  which  shall  remain 
unpaid  on  the  (day  fixed)  will  be  delinquent,  together  with  accrued  interest  thereon, 
with  twenty  per  cent  of  such  installment  and  interest  added  as  penalty. 

Dated   (date). 

(Signed)     

Treasurer  of county. 

If  no  newspaper  is  published  in  said  county,  such  publication  shall  be  made  in  a  news- 
paper published  in  an  adjoining  county. 

[Delinquent  Inatallmenta.]  If  any  part  of  such  installment  or  any  interest  thereon 
shall  remain  unpaid  at  the  expiration  of  thirty  days  from  the  date  of  said  notice,  it 
shall  become  delinquent  and  twenty  per  cent  of  the  unpaid  amount  of  said  installment 
and  interest  shall  be  added  thereto  and  collected  by  said  treasurer. 

[Publication  of  notice.]  When  any  installment  shall  have  become  delinquent,  said 
treasurer  shall  within  ten  days  publish  once  a  week  for  two  weeks  in  a  newspaper  of 
general  circulation  in  said  county  (or  if  no  newspaper  is  published  therein,  then  in  a 
newspaper  published  in  an  adjoining  county),  a  notice  containing  a  description  of  each 
parcel  of  land  assessed  in  the  district  in  said  county  whereon  such  installment  is  delin- 
quent, as  such  description  appears  on  the  assessment  list,  the  name  of  the  person  to 
whom  it  is  assessed,  to  unknown  owners  if  such  is  the  fact;  the  amount  of  the  install- 
ment delinquent  on  such  parcel,  the  amount  of  interest  thereon  reckoned  to  the  day  of 
sale,  the  amount  of  said  twenty  per  cent  penalty  thereon,  and  a  notice  that  each  of  said 
parcels  will  be  sold  at  public  auction  by  said  county  treasurer  in  front  of  the  court- 
house of  said  county,  at  a  specified  day  and  hour  which  shall  not  be  less  than  thirty 
days  nor  more  than  sixty  days  from  the  date  of  delinquency,  to  pay  said  delinquent 
installment,  with  said  accrued  Interest  and  penalty. 

[Sale  of  land.  Payment  In  bonds.]  At  the  time  stated  in  said  notice,  the  county 
treasurer  shall  sell  each  parcel  of  land  described  in  said  notice  to  the  highest  bidder, 
unless  prior  thereto  he  shall  have  received  payment  in  full  of  said  delinquent  install- 
ment together  with  such  Interest  and  penalty.  No  bid  for  any  parcel  shall  be  accepted 
less  than  the  aggregate  sum  then  due  on  said  installment  thereon,  with  interest  and 
penalty,  and  such  sale  shall  be  made  for  cash  (except  the  treasurer  may  receive  from 
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any  purchaser  at  their  face  value  in  lieu  of  cash,  bonds  of  said  district  or  their  interest 
coupons,  issued  on  said  assessment  and  then  matured  or  to  mature  within  sixty  days 
after  such  sale).  Any  bond  or  coupon  so  received  in  payment  shall  be  by  the  treasurer 
forthwith  canceled  and  filed  in  the  office  of  the  treasurer  of  the  county  wherein  the 
greater  part  of  the  land  of  the  district  is  situated,  hereinafter  called  the  main  county. 
If  the  entire  amount  of  any  such  bond  or  coupon  tendered  in  payment  shall  not  be 
required  to  complete  payment  of  the  purchase  money,  the  treasurer  shall  indorse 
thereon  as  paid,  the  amount  of  such  purchase  money  credited  thereon. 

[Sale  to  treasurer.]  If  no  bid  is  made  for  any  parcel  at  such  sale  equal  to  the 
amount  of  the  installment  delinquent  thereon,  with  Interest  and  penalty,  the  treasurer 
shall  bid  in  and  sell  said  parcel  to  himself  and  his  successors  in  office,  as  trustee  of  the 
bond  fund  of  said  district,  as  purchaser,  for  the  amount  of  said  installment,  interest 
and  penalty.  The  treasurer  shall  execute  to  each  purchaser,  including  himself  as 
trustee,  a  certificate  of  sale,  and  shall  record  a  duplicate  in  the  county  recorder's  office. 

[Redemption  of  property].  Any  person  interested  in  the  said  property  may  redeem 
the  same  at  any  time  within  one  year  after  the  date  of  sale,  by  paying  to  the  county 
treasurer  for  such  purchaser  a  sum  equal  to  the  purchase  price  stated  in  the  certifi- 
cate, with  interest  thereon  at  the  rate  of  twelve  per  cent  per  annum  from  the  date  of 
sale  to  such  redemption.  If  no  redemption  shall  be  made  within  one  year,  the  treasurer 
upon  demand  and  surrender  of  such  certificate  of  purchase,  shall  execute  to  the  pur- 
chaser, his  heirs  or  assigns,  a  deed  of  conveyance  of  the  parcel  of  land  described  in 
such  certificate,  which  deed  shall  convey  to  the  grantee  therein  named  the  said  land 
free  and  clear  of  all  encumbrances,  except  state,  county  and  municipal  taxes,  and 
except  any  portion  of  any  reclamation  assessment  remaining  unpaid  at  the  date  of  said 
sale;  each  installment  whereof  may  be  called  and  collected  as  herein  provided,  except 
that  no  parcel  sold  and  conveyed  to  the  district  shall  thereafter  be  subject  to  sale  by 
the  treasurer  for  delinquent  installments.  Every  deed  by  a  county  treasurer  purporting 
to  be  executed  under  this  section  shall  be  prima  facie  evidence  of  the  truth  of  the 
matters  therein  recited,  and  of  ownership  by  the  grantee  of  the  lands  therein  described. 

[Moneys  credited  to  bond  fund.]  The  treasurer  of  the  main  county  shall  credit  to 
the  bond  fund  of  the  district  all  money  collected  by  him  by  sale  or  otherwise,  upon 
assessments  against  which  bonds  shall  have  been  issued,  including  interest  and 
penalties,  and  all  moneys  received  by  him  from  treasurers  of  other  counties  upon 
account  of  such  assessments,  and  he  shall  likewise  credit  to  said  fund  the  amounts 
of  purchase  money  paid  in  bonds  or  coupons  on  sales  made  for  said  assessment  by 
himself  or  reported  to  him  by  any  other  treasurer.  Each  treasurer  shall  charge  to  the 
general  fund  of  the  district,  or  to  Its  bond  fund  if  he  has  no  money  to  the  credit  of  its 
general  fund,  the  expense  of  publication  of  notices  and  of  recording  certificates  of  sale. 

[Moneys,  etc.,  transmitted  to  treasurer  of  main  county.]  The  treasurer  of  any  county 
other  than  the  main  county  shall  without  delay  account  for  and  transmit  to  the  treasurer 
of  the  main  county  all  money  collected  by  him  upon  any  assessment  by  sale  or  other- 
wise, deducting  his  expenses  of  publication  and  recording  and  shall  also  transmit  all 
canceled  bonds  and  coupons  received  in  payment  on  any  delinquent  sale,  and  a 
memorandum  of  all  sums  indorsed  as  paid  upon  account  of  purchase  money  on  any 
bonds  or  coupons,  specifying  the  same.  All  moneys  collected  by  any  treasurer  upon 
account  of  an  assessment  on  which  bonds  shall  not  have  been  issued  shall  be  similarly 
accounted  for  and  transmitted  to  the  treasurer  of  the  main  county,  and  shall  be  credited 
by  him  to  the  general  fund  of  the  district. 

[Sale  of  land  purchased  by  treasurer.]  Any  parcel  of  land  bid  in  and  purchased  by 
a  treasurer  as  aforesaid,  as  trustee  of  the  bond  fund  of  the  district,  may  be  sold  and 
conveyed  by  him  or  his  successor  in  office  at  any  time  after  the  expiration  of  said 
redemption  period  of  one  year,  at  public  or  private  sale  and  with  or  without  notice,  to 
any  person  paying  him  the  amount  for  which  said  parcel  was  bid  in  by  said  treasurer 
at  delinquent  sale,  with  interest  thereon  at  the  rate  of  seven  per  cent  per  annum, 
compounded  yearly,  from  the  date  of  said  delinquent  sale,  and  also  the  amount  of  all 
subsequent  installments  then  delinquent,  with  accrued  interest  and  penalties  thereon. 
Such  payment  may  be  made  either  in  cash  or  in  matured  bonds  and  coupons  issued 

3575 


ISS488,S4INIs 


POLITICAL  CODB. 


IPt.  Ill,  Tit.  Til, 


on  said  assessment,  taken  at  their  face  value,  and  the  treasurer  shall  execute  a  deed 
to  such  purchaser  upon  such  sale,  conveying  said  property  free  of  encumbrance  except 
state,  county  and  municipal  taxes,  and  the  unpaid  balance  of  said  assessment 

[Sale  at  public  auction.]  If  any  land  so  held  by  a  county  treasurer  as  trustee  of 
the  bond  fund  of  a  district  shall  remain  unsold  after  the  final  installment  of  the  assess- 
ment shall  have  been  collected  by  payment  or  sale,  then  each  such  treasurer  shall  sell 
all  said  land  so  held  by  him  at  public  auction  to  the  highest  bidder  for  cash,  upon  two 
weeks  published  notice,  and  shall  deposit  the  proceeds  of  such  sale  In  the  treasury  of 
the  main  county,  to  the  credit  of  the  bond  fund  of  the  district 

[Balance  transferred  to  general  fund.]  Any  balance  remaining  in  such  bond  fund, 
after  payment  in  full  of  the  principal  and  interest  of  all  outstanding  bonds  of  the 
district,  shall  be  by  the  treasurer  transferred  to  the  general  fund  of  the  district 

[Change  in  ownership.]  In  the  event  that  ownership  of  any  property  in  the  district 
is  changed  after  the  making  of  the  last  assessment  roll  for  the  district,  the  owner 
thereof  shall  be  entitled  to  vote  thereon  upon  production  of  the  original  or  of  certified 
copy  of  the  record  thereof  in  the  office  of  the  county  recorder  of  the  county  in  which 
the  property  is  situate. 

[Illegal  voting.]  Any  person  not  legally  qualified  to  vote  who  shall  make  any  false 
statement  in  respect  to  his  right  to  vote  shall  incur  all  of  the  penalties  provided  in 
the  Penal  Code  of  the  State  of  California  for  persons  illegally  voting  at  elections. 

History:  Enacted  March  12,  1872;.  amended  April  5,  1911,  Stats, 
and  Amdts.  1911.  p.  648;  May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1181. 
In  efrect  July  27,  1917. 


§3488. 

1.  Comatruetlom. — The  Political  Code  was 
enacted  in  1872  by  the  same  legislature 
under  which  Wilmington  was  incorporated. 
Prior  to  1901  this  section  excluded  from 
operation  thereof  all  tide  lands  or  swamp 
lands  within  any  incorporated  city  or  town. 
Section  S  of  article  XV  of  the  constitution 
of  1879  says:  "All  tide  lands  within  two 
miles  of  any  incorporated  city  or  town  in 
this  state,  and  fronting  on  the  waters  of 
any  harbor,  estuary,  bay,  or  inlet  used  for 
the  purpose  of  navigation  shall  be  withheld 
from  grant  or  sale  to  private  persons,  part- 
nerships, or  corporations."  The  act  incor- 
porating Wilmingrton  was  repealed  in  1887. 
If,  in  point  of  law,  Wilmington  was  an 
incorporated  town  within  the  above  mean- 
ing of  the  code  and  constitution  during  the 
interval  between  the  passagre  and  repeal  of 
the  law  (and  this  is  answered  affirmatively) 
then  all  proceedings  to  purchase  the  lands, 
taken  in  that  interval,  would  be  invalid 
with  respect  to  land  within  the  two-mile 
limit. — People  (ex  rel.  Attorney-General)  v. 
California  Fish  Co.,  166  Cal.  676.  188  Pac.  79. 

§  3493s. 

1.  Conatmctloii. — This  statute  as  now  in- 
corporated in  this  section  and  formerly  sec- 
tion 8  of  the  act  of  1893  does  not  apply  to 
tide   lands. — ^People    (ex   rel.    Attorney-Gen- 


eral) V.  California  Fish  Co.,  166  C^l.  676,  1S8 
Pac  79. 

2.  Upon  construing  this  section  and  849Sm 
together,  the  validating  clause  of  this  sec- 
tion purporting  to  validate  all  previously 
issued  patents  for  "any  lands  as  swamp  and 
overflowed  lands  which  belonged  to  any  of 
the  classes  described  in  section  8498m 
whether  or  not  such  lands  were  segregated 
or  sectionized"  must  be  held  to  apply  only 
to  unseffreffated  swamp  lands,  as  those  un- 
covered by  the  recession  of  the  waters  of 
Tulare  Lake  for  which  patents  may  have 
issued,  and  not  the  segregated  swamp  lands 
throughout  the  state. — ^People  (ex  rel.  Attor- 
ney-General) V.  California  Fish  Co.,  166  Cal. 
576,  138  Pac.  79. 

3.  Some  liffht  is  thrown  on  the  meaning 
of  "any  lands  as  swamp  and  overflowed 
which  belonged  to  any  of  the  classes  de- 
scribed in  section  thirty-four  hundred  and 
nlnety-three-m,  whether  or  not  such  lands 
were  segrregated  or  sectionized"  by  the  fol- 
lowing section,  which  indicates  that  some 
of  the  uncovered  land  had  been  segregated 
by  the  United  States  as  swamp  and  over- 
flowed land  prior  to  the  passage  of  this 
act  and  declares  that  official  plats  thereof 
are  to  be  deemed  valid. — People  (ex  rel.  At- 
torney-General) V.  California  Fish  Co.,  166 
Cal.  576,  138  Pac.  79. 
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di.  I,  art.  tV.J  FAIIiURE  TO  PAY  FOR  BOND,  FORFBITVRE.  S  S5IS 

TITLE  Vm. 

PBOPERTY  OF  THE  STATE. 

AETICLE  IV. 

PAYMENTS,  CEETIFICATE8  OP  PURCHASE,  AND  PATENTS. 
I  3513.  Failure  to  paj,  to  work  forfeiture. 

§  3513.  FAILUBE  TO  PAY,  TO  WOBK  FORFEHITBE.  In  case  payment 
1b  not  made  within  fifty  days,  the  lands  described  in  the  survey  or  location  revert  to 
the  state  without  suit,  and  the  survey  or  location  is  void.  All  subsequent  payments 
must  be  made  to  the  county  treasurer,  in  like  manner,  who  must  indorse  the  same 
upon  the  certificate  of  purchase.  The  treasurer  must  direct  the  purchaser  to  take 
the  certificate  of  purchase  so  indorsed  to  the  auditor,  who  must  charge  the  treasurer 
with  the  amount  received,  and  make  his  check  upon  the  indorsed  receipt.  If  any 
Interest  on  the  unpaid  portion  of  the  purchase  price  of  said  lands,,  be  not  paid  on  or 
before  the  thirtieth  day  of  June  following  the  first  day  of  January  upon  which  such  inter- 
est becomes  due,  ten  per  centum  of  the  amount  thereof  is  hereby  added  as  a  penalty  for 
such  delinquency.  If  such  delinquent  interest,  and  penalty,  be  not  paid  on  or  before 
the  thirty-first  day  of  December  of  such  year  an  additional  penalty  of  ten  per  centum 
of  the  amount  of  such  delinquent  interest  is  hereby  imposed  upon  the  person  or  persons 
liable  for  the  payment  thereof. 

[Certificate  of  purchase  void,  when.]  If  such  delinquent  interest,  and  penalties,  be 
Dot  paid  on  or  before  the  thirtieth  day  of  June  of  the  year  following,  the  certificate  of 
purchase  shall  ipso  facto  become  null  and  void,  and  the  lands  described  therein  revert 
to  the  state  without  suit,  and  shall  again  become  subject  to  entry  and  sale  in  the  same 
manner  and  subject  to  the  same  conditions  as  apply  to  other  state  lands  of  like  char- 
acter. In  the  event  of  the  happening  of  the  contingency  last  mentioned,  all  moneys 
previously  paid  on  account  of  the  purchase  price  of  such  lands,  whether  for  principal 
or  interest,  shall  become,  and  are  hereby  determined  and  declared  to  be  forfeited  to 
the  state,  and  neither  such  delinquent  purchaser  nor  any  one  claiming  under  him  shall 
be  entitled  to  recover  the  same  or  any  part  thereof. 

[Land  excepted.]  The  penalties  and  forfeitures  herein  provided  for  shall  not  apply 
to  any  land  for  which  certificates  of  purchase  were  issued  prior  to  May  first,  A.  D.  one 
thousand  nine  hundred  eleven,  nor  to  lands  within  any  reclamation  district,  after 
certificate  of  the  board  of  supervisors  that  works  of  reclamation  have  been  commenced 
in  such  district  has  been  filed  in  the  register's  office.  Whenever  any  penalty,  or 
penalties,  hereby  imposed  has,  or  have,  accrued,  the  treasurer  must  in  all  cases  collect 
the  full  amount  thereof  before  indorsing  his  receipt  upon  such  certificate,  and  the 
auditor  must  ascertain  such  fact  before  appending  his  check  thereto. 

[Notice  of  forfeiture.]  Immediately  following  the  thirtieth  day  of  June,  A.  D.  one 
thoxasand  nine  hundred  eighteen,  and  annually  thereafter,  the  register  of  the  state  land 
office  shall  note  upon  his  records  all  forfeitures  herein  and  hereby  declared,  and  shall 
forward  to  the  recorder  of  each  county  wherein  any  of  said  lands  may  be  situate  a 
notice  of  such  forfeiture,  stating  therein  the  name  and  post-office  address  of  the 
purchaser,  and  the  name  and  post-office  address  of  the  assignee,  grantee,  or  successor 
In  interest  of  such  purchaser  in  all  cases  wherein  notice  of  any  assignment  of  such 
certificate  of  purchase,  or  of  any  conveyance  or  other  transfer  of  title  to  any  part  of 
the  lands  therein  described  shall  have  been  filed  in  his  office  prior  to  the  date  of  such 
forfeiture,  such  notice  shall  also  show  the  number  and  date  of  the  survey  or  location 
uid  of  the  certificate  of  purchase,  and  shall  contain  a  description  of  the  lands  affected 
thereby.  It  shall  be  the  duty  of  the  recorder  to  receive  and  file  such  notice  and  to 
i^cord  the  same  in  a  book  of  deeds.  Such  notice  is,  from  the  time  it  is  filed  in  the 
recorder's  office,  constructive  notice  of  the  contents  thereof  to  subsequent  purchasers 
ftQd  mortgagees,  and  to  all  other  persons  who  may  thereafter  attempt  to  acquire  any 
biterest  in,  or  lien  upon,  any  of  the  lands  in  such  notice  described. 
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History:  Enacted  March  12,  1872;  amended  May  1,  1911,  Stats,  and 
Amdts.  1911,  p.  1410;  April  5,  1917,  StaU.  and  Amdts.  1917,  p.  64.  In 
effect  July  27,  1917. 

TITLE  IX. 

BEVENUE. 


CHAPTER  I. 

PBOPEBTY  LIABLE  TO  TAXATION. 

$  3607.  Property  subject  to  taxation. 

f  3608.  Shares  of  stock  in  corporation,  valuation  of. 

f  3609.  National  bank  stock  to  be  assessed.  Deductions  [repealed]. 

f  3610.  Same.  Assessor's  duty  in  assessing  [repealed]. 

§  3607.  PROPERTY  SUBJECT  TO  TAXATION.  AU  property  in  this  state, 
except  as  otherwise  provided  in  the  constitution  of  this  state,  is  subject  to  taxation. 
Nothing  in  this  code  shall  be  construed  to  require  or  permit  double  taxation. 

History:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  5;  March  1,  1881,  Stats,  and  Amdts. 
1881,  p.  56;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  310;  May  11, 
1917,  Stats,  and  Amdts.  1917,  p.  427.   In  efTect  July  27,  1917. 


1.  Constraetlom. — The  exemption  of  cer- 
tain property  from  taxation  does  not  deny 
to  any  individual  taxpayer  the  equal  protec- 
tion of  the  law. — San  Francisco  v.  McQovern, 
28  Cal.  App.  491,  162  Pac.  980. 

2.  The  riffht  to  make  exemptions  is  in- 
volved in  the  rig-ht  to  select  subjects  of 
taxation  and  apportion  the  public  burdens 
among:  them,  and  consequently  must  be  un- 
derstood to  exist  in  the  law-making  power 
whenever  it  has  not  in  terms  been  taken 
away. — San  Francisco  v.  McGovern,  28  Cat. 
App.  491,  162  Pac.  980. 


8.  -^Provlsloiis  naiidatory. — ^Whereas  the 
language  of  this  section  is  plain  and  unam- 
biguous and  no  two  meanings  can  be  placed 
on  the  words,  it  is  not  subject  to  judicial 
interpretation,  and  the  provisions  are  man- 
datory and  the  courts  must  obey  it.  The 
argument  ab  Inconvenienti  is  one  to  be 
addressed  to  the  consideration  of  the  legisla- 
ture and  not  to  the  Judiciary.  Therefore 
neither  the  location  of  the  property  nor  the 
use  to  which  it  is  to  be  put  has  any  bearingr 
on  the  question  of  the  property  subject  to 
taxation.  —  San  Francisco  v.  McGtovern,  28 
Cal.  App.  491,  162  Pac.  980. 


§3608.    SHABES  OF   STOCK  IN  CORPORATIONS,   VALUATION   OF. 

Shares  of  stock  in  corporations  possess  no  intrinsic  value  over  and  above  the  actual 
value  of  the  property  of  the  corporation  which  they  stand  for  and  represent  The 
assessment  and  taxation  of  such  shares,  and  also  of  all  corporate  property  would  be 
double  taxation.  All  property  belonging  to  corporations  shall  be  assessed  and  taxed, 
in  the  manner  provided  by  law;  but  no  assessment  shall  be  made  of  shares  of  stock 
in  any  corporation  except  as  prescribed  in  the  constitution  of  this  state  and  the  laws 
enacted  pursuant  to  such  provisions  of  the  constitution. 

History:  Enactment  approved  March  7,  1881,  Stats,  and  Amdts. 
1881,  p.  56;  amended  March  14,  1899,  became  a  law,  under  constitutional 
provision,  without  the  governor's  approval.  Stats,  and  Amdts.  1899. 
p.  96;  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  427.  In  effect  July  27, 
1917. 


1.  Comstltntloiuility. — On  the  theory  that 
the  sum  total  of  the  value  of  the  shares  of 
stock  in  a  corporation  is  the  equivalent 
of  the  value  of  all  the  property  of  every 
kind,  including  franchises,  this  section,  pro- 
hibiting any  assessment  of  the  shares  of 
stock   of  state   corporations   is  not  in   con- 


flict with  section  1.  article  XIII  of  the  consti- 
tution, which  declared  that  all  property 
should  be  taxed  in  proportion  to  its  value, 
and  defined  the  word  "property"  as  including 
"stocks." — Bank  of  California  Nafl  Ass'n  v. 
Roberts,  173  Cal.  398,  160  Pac.  226. 


§  3609.    NATIONAL  BANE  STOCK  TO  BE  ASSESSED.    DEDUCTIONS 

[repealed]. 

History:  Enactment  approved  March  14,  1899,  became  a  law,  under 
constitutional  provision,  without  governor's  approval.  Stats,  and  Amdts. 
1899,  p.  96;  repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  428.  In 
effect  July  27,  1917. 

8678 


ck.IIL] 


ASSBSSBIBNT  OF  PROPBRTY  FOR  TAXATION. 


IS  9610, 8611 


§3610.    SAME.    ASSESSOB'S  DUTY  IN  ASSESSma  [repealed]. 

History:  Enactment  approved  March  14,  1899,  became  a  law,  under 
constitutional  provision,  without  governor's  approval.  Stats,  and  Amdts. 
1899,  p.  96;  repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  428.  In 
effect  July  27,  1917. 


§3611. 

1.  Bxemptlom  of  eknrek  property. — ^Where 
an  executory  contract  for  the  purchase  and 
sale  of  real  property  belonglngr  to  a  church 
provides  that  the  church  is  to  have  the 
possession  of  the  property  for  a  designated 
period  upon  the  payment  in  lieu  of  rent  of  a 
stipulated  rate  of  interest  upon  the  paid-up 
instalments  of  the  purchase  price,  the  bene- 


ficial ownership  of  the  property  is  in  the 
vendee  pending  payment  of  the  purchase 
price,  and  the  church's  use  and  occupation 
is  that  of  a  tenant,  and  where  such  relation- 
ship exists  at  the  time  of  the  assessment 
of  the  property  for  the  purposes  of  taxation, 
the  property  is  not  exempt  therefrom  under 
section  1%  of  article  XIII  of  the  constitution. 
— Havens  v.  Alameda  County,  30  Cal.  App. 
206,  167  Fao.  821. 


CHAPTER  m. 

ASSESSMENT  OF  PEOPEETY. 
[Editorial  Note:  Sections  3664  to  3671  repealed  by  substitution.   See  post  "Sec.  38.''] 

1 3627.  Property,  how  assessed. 

f  3628.  Assessment  of  taxable  proi>erty. 

$  3629.  Statement  to  be  demanded  by  assessor;  what  statement  to  contain. 

{3641.  Property  of  firm  or  corporation  assessed  where  situated  [repealed]. 

f  3642.  Ferries  and  toll-bridges  between  two  counties,  how  assessed. 

{3650.  Property,  how  listed.    [Assessment-book.] 

{  3663.  Water  ditches  and  toll-roads,  how  assessed. 

{3664.  Taxes  for  state  purposes  [new]. 

{  3664a.  Public  utilities  to  pay  state  tax  [new]. 

I  3664b.  Tax  on  gross  premiums  of  insurance  companies  [new]. 

{  3664c    Tax  on  bank  stock  [new]. 

{3664d.  Assessment  of  tax  on  franchise  [new]. 

{3665.  Municipal  franchises  and  privileges  [new]. 

{3665a.  "Gross  receipts  from  operation"  defined  [new]. 

{  3665b.  ' '  Operative  property ' '  [new] . 

{  3665c.  Annual  report  by  companies  [new]. 

{  3666.  Notice  by  assessor  of  property  regarded  as  non-operative  [new]. 

{  3666a.  Beport  by  insurance  commissioner  [new]. 

{  3666b.  Statement  by  bank  [new]. 

{  3666c.  Beport  on  corporations  by  secretary  of  state  [new]. 

{  3667.  Beport  by  holders  of  franchises  [new]. 

{  3667a.  Beport  by  assessor  or  auditor  [new]. 

{3667b.  Estimates  by  state  board  of  equalization  when  no  report  furnished  [new]. 

{  3667c  Extension  of  time  for  report  [new]. 

{  3668.  Assessment  and  levy  of  taxes  [new]. 

{3668a.  Becord  of  assessments  for  state  taxes  [new]. 

{3668b.  Taxes  payable  when  [new].  * 

{  3668c.    Taxes  lien  on  property  and  franchises  [new]. 

{  3669.  Taxes  paid  to  state  treasurer  [new]. 

{  3669a.  Action  for  recovery  of  taxes  [newj. 

{3669b.  Beassessment  [new]. 

{  3669c.  Suspension  of  corporate  powers  on  failure  to  pay  taxes  [new]. 

{  3669d.  Procedure  for  relieving  forfeiture  [new]. 

{  3669e.  Powers  of  state  board  of  equalization  [new]. 

{  3670.  Equalization  of  assessments  on  real  estate  of  banks  [new]. 

{  3670a.  Equalization  of  assessments  on  real  estate  of  insurance  companies  [new] 

{  3670b.  Segregation  by  assessor  [new]. 

{  3670c.  Money  credited  to  what  fund  [new]. 

{3671.  Beimbursement  of  counties  until  1918  [new]. 
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§  3671a.  Expenses  of  county  treasurer  [new J. 

I  3671b.  Beimbursements  of  districts  [new]. 

§  3671c.  Tax  to  meet  deficiency  in  state  revenue  [new]. 

§  3671d.  Laws  in  effect  [new]. 

Sec.  38.  Legislative  construction — Substitute  act. 

Sec.  39.  In  effect  when. 

§3627.  PBOPEKTY,  HOW  ASSESSED.  All  taxable  property  must  be 
assessed  at  its  full  cash  value.  Land  and  improvements  thereon  shall  be  separately 
assessed.  Cultivated  and  uncultivated  land,  of  the  same  quality,  and  similarly  situated, 
shall  be  assessed  at  the  same  value. 

History:  Enacted  March  12,  1872;  amended  March  22.  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  6;  March  7,  1881,  Stats,  and  Amdts.  1881, 
p.  57;  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  688,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  169;  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  428.  in 
effect  July  27,  1917. 

1.     Conatrnctioiu — ^Under  the  definition  of  mergred  lands  belonsringr  to  the  state  can  not 

property,  a  leasehold  may  be   property  for  be   taxed    to   the   lessee. — San   Pedro,   L.   A. 

certain    purposes    but   not   for   the   purpose  &  S.  L.  R.  Co.  v.  Los  Angeles,  City  of,  167 

of  taxation  notwithstanding  the  fee  is  owned  Cal.  425,  52  li.  R.  A.  (N.  S.)  991.  139  Pac.  1071. 
by  the  state.     A  leasehold  interest  in  sub- 

§  3628.  ASSESSMENT  OF  TAXABLE  PBOPEBTT.  Except  as  otherwise 
provided  In  the  constitution  of  this  state,  all  taxable  property  shall  be  assessed  in 
the  county,  city,  city  and  county,  town,  township,  or  district  in  which  it  is  situated. 
Land  shall  be  assessed  in  parcels,  or  subdivisions,  not  exceeding  six  hundred  forty 
acres  each;  and  tracts  of  land  containing  more  than  six  hundred  forty  acres,  which 
have  been  sectionized  by  the  United  States  government,  shall  be  assessed  by  sections 
or  fractions  of  sections.  Land  sold  by  the  state  for  which  no  patent  has  been  issued, 
shall  be  assessed  the  same  as  other  land,  but  the  owner  shall  be  entitled  to  a  deduction 
from  such  assessed  valuation  in  the  amount  due  the  state  as  principal  upon  the  purchase 
price.  The  assessor  must,  between  the  first  Mondays  in  March  and  July  of  each  year, 
ascertain  the  names  of  all  taxable  Inhabitants,  and  all  the  property  in  his  county 
subject  to  taxation,  except  such  as  Is  required  to  be  assessed  by  the  state  board  of 
equalization  and  must  assess  such  property  to  the  persons  by  whom  it  was  owned  or 
claimed,  or  in  whose  possession  or  control  it  was,  at  twelve  o'clock  meridian  of  the 
first  Monday  in  March  next  preceding;  but  no  mistake  in  the  name  of  the  owner  or 
supposed  owner  of  real  property  shall  render  the  assessment  thereof  invalid.  In 
assessing  solvent  credits,  not  secured  by  mortgage  or  trust  deed  on  real  estate,  a 
deduction  therefrom  shall  be  made  of  debts  due  to  bona  fide  residents  of  this  state. 

History:  Enacted  March  12, 1872,  founded  on  section  13,  Act  May  17, 
1861,  Stats.  1861,  p.  422;  amended  March  22,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt),  p.  7;  March  28,  1895,  StaU.  and  Amdts.  1895,  p.  811; 
May  11, 1917,  Stats,  and  Amdts.  1917,  p.  428.  In  effect  July  27,  1917. 

1.     Constractioiu — This  section  refers  only       of   the    owner. — Bruschi    v.    Cooper,    80    Cal. 
to    the    assessment    which    is    not    rendered       App.  682,  169  Pac.  728. 
invalid  by  reason  of  a  mistake  in  the  name 

§3629.    STATEMENT   TO   BE   DEMANDED   BY   ASSESSOR;   WHAT 

STATEMENT  TO  CONTAIN.  The  assessor  must  exact  from  each  person  a  statement, 
under  oath,  setting  forth  specifically  all  the  real  and  personal  property  owned  by  such 
person,  or  in  his  possession,  or  under  his  control,  at  twelve  o'clock  m.  on  the  first 
Monday  In  March.    Such  statement  shall  be  in  writing,  showing  separately: 

1.  All  property  belonging  to,  claimed  by,  or  in  the  possession  or  under  the  control 
or  management  of  such  person. 

2.  All  property  belonging  to,  claimed  by,  or  in  the  possession  or  under  the  control 
or  management  of  any  firm  of  which  such  person  is  a  member. 
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3.  All  property  belonging  to,  claimed  by,  or  in  the  possession  or  under  the  control 
or  management  of  any  corporation  of  which  such  person  is  president,  secretary,  cashier, 
or  managing  agent. 

4.  The  county  in  which  such  property  is  situated,  or  in  which  it  is  liable  to  taxation, 
and,  if  liable  to  taxation  in  the  county  in  which  the  statement  is  made,  also  the  city, 
town,  township,  school  district,  road  district,  or  other  revenue  districts  in  which  it  is 
situated. 

5.  An  exact  description  of  all  lands,  in  parcels  or  subdivisions,  not  exceeding  six 
hundred  forty  acres  each,  and  the  sections  and  fractional  sections  of  all  tracts  of  land 
containing  more  than  six  hundred  forty  acres,  which  have  been  sectionlzed  by  the 
United  States  government,  improvements  and  personal  property,  including  all  vessels, 
steamers,  and  other  watercraft;  and  all  taxable  state,  county,  city,  or  other  municipal 
or  public  bonds,  and  the  taxable  bonds  of  any  person,  firm*  or  corporation,  and  deposits 
of  money,  gold  dust,  or  other  valuables,  and  the  names  of  the  persons  with  whom  such 
deposits  are  made,  and  the  places  in  which  they  msLj  be  found. 

6.  All  solvent  credits,  unsecured  by  deed  of  trust,  mortgage,  or  other  lien  on  real 
or  personal  property,  due  or  owing  to  such  person,  or  any  firm  of  which  he  is  a  mem- 
ber, or  due  or  owing  to  any  corporation  of  which  he  is  president,  secretary,  cashier,  or 
managing  agent,  deducting  from  the  sum  total  of  such  credits  such  debts  only, 
imsecnred  by  trust  deed,  mortgage,  or  other  lien  on  real  or  personal  property,  as  may 
\»  owing  by  such  person,  firm,  or  corporation  to  bona  fide  residents  of  this  state.  No 
debts  shall  be  so  deducted  unless  the  statement  shows  the  amount  of  such  debt  as 
stated  under  oath  in  aggregate.  Whenever  one  member  of  a  firm,  or  one  of  the 
proper  officers  of  a  corporation,  has  made  a  statement  showing  the  property  of  the 
flna  or  corporation,  another  member  of  the  firm,  or  another  officer,  need  not  include 
soch  property  in  the  statement  made  by  him;  but  his  statement  must  show  the  name 
of  the  person  or  officer  who  made  the  statement  in  which  such  property  is  included. 

History:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  7;  March  7.  1881,  Stats,  and  Amdts.  1881, 
p.  58;  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  428.  In  efTect  July  27, 
1917. 

§3641.    PBOPERTY  OF  FIRM  OB  OOBPOBATION  ASSESSED  WHEBE 

SITUATED   [repealed]. 

History:  Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  429.  in  efTect  July  27, 1917. 

§3642.    FEBBIES  AND  TOLL-BBIDaES  BETWEEN  TWO  COUNTIES, 

WHERE  ASSESSED.  A  ferry  boat  is  a  vessel  traversing  across  any  of  the  waters  of 
the  state,  between  two  constant  points,  regularly  employed  for  the  transfer  of  passen- 
gers and  freight,  authorized  by  law  so  to  do.  Where  ferries  connect  more  than  one 
county,  the  wharves,  storehouses,  and  all  stationary  property  belonging  to  or  connected 
with  such  ferries,  must  be  assessed,  and  the  taxes  paid,  in  the  county  where  located. 
The  value  of  all  watercraft,  and  of  all  toll-bridges  connecting  more  than  one  county, 
must  be  assessed  in  equal  proportions  in  the  counties  connected  by  such  ferries  or 
ton-bridges. 

History:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  10;  March  12,  1885,  Stats,  and  Amdts. 
1884-5,  p.  93;  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  429.  In  efTect 
July  27,  1917. 

83643  Tahoe  R.  St  Transp.  Co.  v.  Roberts,  168  Cal. 

?     .      ■    -      ^     -  ^    - .    .  -  561,  Ann.  Cns.  1916B  1196.  148  Pac.  786. 

1.    Steamboatn  o^mcd  nnd  operated  by  a 

raflread    eoiporatlon,    but    not    used    exclu-  ^  OUAT 

■iTely  in   the   operation   of  the   railroad   In  8  Oo47. 

whole  or  In  part  and  not  properly,  reason-  1.     Deposits  In  bank  by  order  of  eonrt. — 

ably,  or  at  all  necessary  for  the  use  in  the  Where  a  water  company  sues  to  enjoin  the 

operation  of  the  railroad,  may  not  be  classed  enforcement  of  water  rates  fixed  by  the  mu- 

as  ferry-boats    under    this    section.  —  Lake  nicipality,   and  a   preliminary   Injunction   is 
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granted  on  condition  that  the  company  de-  Ject  to  taxation.    The  assessment,  in  such  a 

posit   In   bank    the   difference   between    the  case,  is  asralnst  funds  in  the  hands  of  the 

rates  fixed  and  those  collected,  the  deposit  bank   acting   as  a   receiver. — Spring  Valley 

to    remain    until    the    determination    of    the  Water  Co.  v.  San  Francisco,  225  Fed.  728. 
lltig-ation,  the  deposits  thus  made  are  sub- 

§  3660.  PBOPERTT,  HOW  LISTED.  [ASSESSHENT-BOOK.]  The  assea^ 
sor  must  prepare  an  asBesBznent-book,  with  appropriate  headings  as  directed  by  the  state 
board  of  equalization,  in  which  must  be  listed  all  property  within  the  county,  and  which 
shall  show  under  the  appropriate  head: 

1.  [Listing  of  property.]  The  name  and  post-office  address,  if  known,  of  the  person 
to  whom  the  property  is  assessed. 

2.  Land,  by  township,  range,  section,  or  fractional  section;  and  when  such  land  is  not 
a  congressional  division  or  subdivision,  by  metes  and  bounds,  or  other  description 
sufficient  to  identify  it,  giving  an  estimate  of  the  number  of  acres,  not  exceeding  in  any 
tract  six  hundred  forty  acres,  locality,  and  the  improvements  thereon.  When  any  tract 
of  land  is  situated  in  two  or  more  school,  road,  or  other  revenue  districts  of  the  county, 
the  part  in  each  such  district  must  be  separately  assessed.  The  improvements  to  be 
assessed  against  the  particular  section,  tract,  or  lot  of  land  upon  which  they  are 
located;  city  and  town  lots,  naming  the  city  or  town,  and  the  number  of  the  lot  and 
block,  according  to  the  system  of  numbering  in  such  city  or  town,  and  the  Improvements 
thereon. 

3.  All  property  within  the  limits  of  an  incorporated  city  or  town  shall  be  assessed 
in  an  assessment  book  separate  and  distinct  from  the  assessment  book  containing  the 
assessment  of  property  situate  outside  the  limits  of  such  incorporated  city  or  town; 
or,  if  but  one  assessment  book  is  used,  then  in  a  separate  and  distinct  part  of  such 
book;  provided,  that  all  property  assessed  shall  be  arranged  on  the  assessment  book 
by  elementary  school  districts,  as  such  districts  are  legally  formed  and  exist  on  the 
first  Monday  in  March  of  each  year;  provided,  further,  that  where  any  school  district 
embraces  property  situate  both  within  and  without  the  limits  of  an  incorporated  city  or 
town,  such  property  shall  be  assessed  and  kept  separate  and  distinct  on  the  assessment 
book. 

4.  All  personal  property,  showing  the  number,  kind,  amount,  and  quality;  but  a  fail- 
ure to  enumerate  in  detail  such  personal  property  does  not  invalidate  the  assessment. 

5.  The  cash  value  of  real  estate. 

6.  The  cash  value  of  improvements  on  such  real  estate. 

7.  The  cash  value  of  improvements  on  real  estate  assessed  to  persons  other  than  the 
owners  of  the  real  estate. 

8.  The  cash  value  of  all  personal  property,  exclusive  of  money. 

9.  The  amount  of  money. 

10.  Taxable  improvements  owned  by  any  person,  firm,  association,  or  corporation, 
located  upon  land  exempt  from  taxation,  shall,  as  to  the  manner  of  assessment,  be 
assessed  as  other  real  estate  upon  the  assessment  book.  No  value  shall,  however, 
be  assessed  against  the  exempt  land,  nor  under  any  circumstances  shall  the  land  be 
charged  with  or  become  responsible  for  the  assessment  made  against  any  taxable 
improvements  located  thereon. 

11.  The  school,  road,  and  other  revenue  districts  In  which  each  piece  of  property 
assessed  is  situated. 

12.  The  total  value  of  all  property. 

13.  In  entering  assessments  containing  solvent  credits  subject  to  deductions,  as  pro- 
vided in  section  three  thousand  six  hundred  twenty-eight  of  this  code,  he  must  enter 
in  the  proper  column  the  value  of  the  debts  entitled  to  exemption  and  deduct  the  same. 
In  making  the  deductions  from  the  total  value  of  property  assessed,  as  above  directed, 
he  must  enter  the  remainder  in  the  column  provided  for  the  total  value  of  all  property 
for  taxation. 

14.  Such  other  things  as  the  state  board  of  equalization  may  require. 
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History:  Enacted  March  12,  1872;  amended  April  1,  1876,  Code 
Amdts.  1875-6,  p.  11;  March  22,  1880,  Code  Amdts.  1880  (Pol.  C.  pt.), 
p.  10;  March  1,  1881,  Stats,  and  Amdts.  1881,  p.  59;  repealed  In  part 
March  9,  1883,  Stats,  and  Amdts.  1883,  p.  72;  amended  March  28,  1895, 
Stats,  and  Amdts.  1895,  p.  313;  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  134;  June  1,  1917,  Stats,  and  Amdts.  1917,  p.  1643.  in  effect 
July  31.  1917. 

§  3663.    WATER  DITCHES  AND  TOLL^BOADS,  HOW  ASSESSED.  Water 

ditches  constructed  for  mining,  manufacturing,  or  irrigation  purposes,  and  wagon  and 
turnpike  toll-roads,  must  be  assessed  the  same  as  real  estate  by  the  assessor  of  the 
county,  at  a  rate  per  mile  for  that  portion  of  such  property  as  lies  within  his  county. 

History:  Enactment  approved  March  27,  1872,  Stats.  1871-2,  p.  586; 
amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  158;  March  22  and 
April  15,  1880,  Code  Amdts.  1880  (Pol.  C.  pt),  pp.  13,  59;  March  28, 
1895,  Stats,  and  Amdts.  1895,  p.  316;  May  11,  1917,  Stats,  and  Amdts. 
1917,  p.  430.  In  effect  July  27,  1917. 

§3664.  TAXES  FOB  STATE  PURPOSES.  Taxes  levied,  assessed  and 
collected  as  hereinafter  provided  upon  railroads,  including  street  railways,  whether 
operated  in  one  or  more  counties;  sleeping  car,  dining  car,  drawing-room  car  and  palace 
car  companies,  refrigerator,  oil,  stock,  fruit,  and  other  car-loaning  and  other  car  com- 
panies operating  upon  railroads  in  this  state;  companies  doing  express  business  on 
any  railroad,  steamboat,  vessel,  or  stage  line  in  this  state;  telegraph  companies; 
telephone  companies;  companies  engaged  in  the  transmission  or  sale  of  gas  or  elec- 
tricity; insurance  companies;  banks,  banking  associations,  savings  and  loan  societies, 
and  trust  companies;  and  taxes  upon  all  franchises  of  every  kind  and  nature,  shall  be 
entirely  and  exclusively  for  state  purposes,  and  shall  be  assessed  and  levied  by  the 
state  board  of  equalization,  and  collected  in  the  manner  hereinafter  provided.  The 
word  "company"  and  the  word  "companies"  as  used  in  section  fourteen  of  article 
thirteen  of  the  constitution  of  this  state  and  in  the  sections  of  this  code  enacted  to 
carry  the  same  into  effect  shall  include  persons,  partnerships.  Joint  stock  associations, 
companies,  and  corporations. 

History:  Enactment  approved  March  22,  18S0,  Code  Amdts.  1880 
(Pol.  C.  pt),  p.  13;  amended  March  6,  1883,  Stats,  and  Amdts.  1883, 
p.  65;  April  1,  1897,  StaU.  and  Amdts.  1897,  p.  400;  March  19,  1907, 
Stats,  and  Amdts.  1907,  p.  689,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  170; 
repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  336,  and  present  sec- 
tion enacted  May  11,  1917,  p.  337.    In  effect  immediately. 

1.     Aaactiaineiit  of  property— CoBstractloii.  are   inapplicable  to   taxes   levied   under  the 

Sections  3664-3670  were  intended  to  and  do  constitution  as  supplemented  by  the  act  of 

apply  exclusively  to  taxes  therein  provided  1911    (Stats.    1911,    p.    530).  —  Westinghouse 

for  under  the  old  system  of  railroad  taxation  Electric  A  Mfg.  Co.  v.  Chambers,  169  Cal.  181, 

which  became  operative  on  the  adoption  of  145  Pac.  1025. 
the   constitution   of   1879.     These  provisions 

§  3664a.  PUBLIC  UTILITIES  TO  PAY  STATE  TAX.  1.  All  railroad  com- 
panies,  including  street  railways,  whether  operated  in  one  or  more  counties;  all  sleep- 
ing car,  dining  car,  drawing-room  car  and  palace  car  companies,  all  refrigerator,  oil, 
stock,  fruit,  and  other  car-loaning,  and  other  car  companies,  operating  upon  the  rail- 
roads in  this  state;  all  companies  doing  express  business  on  any  railroad,  steamboat, 
Tessel,  or  stage  line  In  this  state;  all  telegraph  and  telephone  companies;  and  all  com- 
panies engaged  in  the  transmission  or  sale  of  gas  or  electricity  shall  annually  pay  to 
the  state  a  tax  upon  their  franchises,  roadways,  roadbeds,  rails,  rolling  stock,  poles, 
wires,  pipes,  canals,  conduits,  rights  of  way,  and  other  property,  or  any  part  thereof, 
used  exclusively  in  the  operation  of  their  business  in  this  state,  computed  as  follows: 

[Percentage  of  gross  receipts.]  Said  tax  shall  be  equal  to  the  percentages  herein- 
after fixed  upon  the  gross  receipts  from  operation  of  such  companies  and  each  thereof 
within  this  state. 
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2.  [Companies  partly  within  and  without  state.]  When  such  companies  are  oper- 
ating partly  within  and  partly  without  this  state,  the  gross  receipts  within  this  state 
shall  be  deemed  to  be  all  receipts  on  business  beginning  and  ending  within  this  state, 
and  a  proportion,  based  upon  the  proportion  of  the  mileage  within  this  state  to  the 
entire  mileage  over  which  such  business  is  done,  of  receipts  on  all  business  passing 
through,  into,  or  out  of  this  state. 

3.  The  percentages  above  mentioned  shall  be  as  follows:  On  all  railroad  companies, 
including  street  railways,  five  and  one-fourth  per  cent;  on  all  sleeping  car,  dining  car, 
drawing-room  car,  palace  car  companies,  refrigerator,  oil,  stock,  fruit,  and  other  car- 
loaning,  and  other  car  companies,  three  and  ninety-five  hundredths  per  cent;  on  all 
companies  doing  express  business  on  any  railroad,  steamboat,  vessel  or  stage  line, 
nine-tenths  of  one  per  cent;  on  all  telegraph  and  telephone  companies,  four  and  two- 
tenths  per  cent;  on  all  companies  engaged  in  the  transmission  or  sale  of  gas  or 
electricity,  five  and  six-tenths  per  cent. 

4.  [In  lieu  of  other  taxes].  Such  taxes  shall  be  in  lieu  of  all  other  taxes  and 
licenses,  state,  county,  and  municipal,  upon  the  property  above  enumerated  of  such 
companies  except  as  otherwise  provided  in  section  fourteen  of  article  thirteen  of  the 
constitution  of  this  state. 

5.  ["Municipal"  defined.]  The  word  "municipal"  as  used  in  section  fourteen  of 
article  thirteen  of  the  constitution  of  this  state  and  in  the  sections  of  this  code  enacted 
to  carry  the  same  into  effect  shall  apply  to  incorporated  towns  and  cities  formed  under 
article  eleven  of  the  constitution  of  this  state  and  to  none  other. 

History:     Enactment  approved  May  11,  1917,  Stats,  and  Amdts.  1917, 
p.  337.  in  effect  immediately. 

§  3664b.    TAX  ON  GROSS  PBEMIUMS  OF  INSXTRANOE  COBSPANIBS. 

Every  insurance  company  or  association  doing  business  in  this  state  shall  annually  pay 
to  the  state  a  tax  of  two  per  cent  upon  the  amount  of  the  gross  premiums  received 
upon  its  business  done  in  this  state,  lesB  return  premiums  and  reinsurance  in  companies 
or  associations  authorized  to  do  business  in  this  state;  provided,  that  there  shall  be 
deducted  from  said  two  per  cent  upon  the  gross  premiums  the  amount  of  any  county 
and  municipal  taxes  paid  by  such  companies  on  real  estate  owned  by  them  in  this 
state.  This  tax  shall  be  in  lieu  of  all  other  taxes  and  licenses,  state,  county,  and  muni- 
cipal, upon  the  property  of  such  companies,  except  county  and  municipal  taxes  on 
real  estate,  and  except  as  otherwise  provided  in  the  constitution  of  this  state; 
provided,  that  when  by  the  laws  of  any  other  state  or  country,  any  taxes,  fines, 
penalties,  licenses,  fees,  deposits  of  money,  or  of  securities,  or  other  obligations  or 
prohibitions,  are  imposed  on  Insurance  companies  of  this  state,  doing  business  in  such 
other  state  or  country,  or  upon  their  agents  therein,  in  excess  of  such  taxes,  fines, 
penalties,  licenses,  fees,  deposits  of  money,  or  of  securities,  or  other  obligations  or 
prohibitions,  imposed  upon  insurance  companies  of  such  other  state  or  country,  so 
long  as  such  laws  continue  in  force,  the  same  obligations  and  prohibitions  of  whatso- 
ever kind  must  be  imposed  by  the  insurance  commissioner  upon  insurance  companies 
of  such  other  state  or  country  doing  business  in  this  state. 

History:     Enactment  approved  May  11,  1917,  Stats,  and  Amdts.  1917, 
p.  338.   In  effect  immediately. 

§  3664c.  TAX  ON  BANE  STOCK.  1.  The  shares  of  capital  stock  of  all 
banks,  organized  under  the  laws  of  this  state,  or  of  the  United  States,  or  of  any  other 
state  and  located  in  this  state,  shall  be  assessed  and  taxed  to  the  owners  or  holders 
thereof  by  the  state  board  of  equalization,  in  the  manner  hereinafter  provided,  in  the 
city  or  town  where  the  bank  is  located  and  not  elsewhere.  There  shall  be  levied  and 
assessed  upon  such  shares  of  capital  stock  an  annual  tax,  payable  to  the  state,  of  one 
and  sixteen  hundredths  per  centum  upon  the  value  thereof.  The  value  of  each  share 
of  stock  in  each  bank,  except  such  as  are  in  liquidation,  shall  be  taken  to  be  the 
amount  paid  in  thereon,  together  with  its  pro  rata  of  the  accumulated  surplus  and 
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imdiTided  profits.  The  value  of  each  share  of  stock  in  each  bank  which  is  in  liquidation 
shall  be  taken  to  be  its  pro  rata  of  the  actual  assets  of  such  bank. 

2.  [In  lieu  of  other  taxes.]  This  tax  shall  be  in  lieu  of  all  other  taxes  and  licenses, 
state,  county,  and  municipal,  upon  such  shares  of  stock  and  upon  the  property  of  such 
bank,  except  county  and  municipal  taxes  on  real  estate  and  except  as  otherwise  provided 
in  the  constitution  of  this  state. 

3.  [Value  of  real  estate  deducted.]  In  determining  the  value  of  the  capital  stock 
of  any  bank  there  shall  be  deducted  from  the  value,  as  defined  above,  the  value,  as 
assessed  for  county  taxes,  of  any  real  estate,  other  than  mortgage  interests  therein, 
owned  by  such  bank  and  taxed  for  county  purposes. 

4.  [Banks  liable  for  tax.]  The  banks  shall  be  liable  to  the  state  for  this  tax  and 
the  same  shall  be  paid  to  the  state  by  them  on  behalf  of  the  stockholders  in  the 
manner  and  at  the  time  hereinafter  provided,  and  they  shall  have  a  lien  upon  the  shares 
of  stock  and  upon  any  dividends  declared  thereon  to  secure  the  amount  so  paid. 

5.  [Tax  on  unincorporated  banks.]  The  moneyed  capital,  reserve,  surplus,  undivided 
profits,  and  all  other  property  belonging  to  unincorporated  banks  or  bankers  of  this 
state,  or  held  by  any  bank  located  in  this  state  which  has  no  shares  of  capital  stock,  or 
employed  in  this  state  by  any  branches,  agencies,  or  other  representatives  of  any 
banks  doing  business  outside  of  the  State  of  California,  shall  be  likewise  assessed  and 
taxed  to  such  banks  or  bankers  by  the  said  board  of  equalization,  in  the  same  manner 
as  above  provided  for  incorporated  banks,  and  taxed  at  the  same  rate  that  is  levied 
upon  the  shares  of  capital  stock  of  incorporated  banks,  as  provided  in  the  first  para- 
graph of  this  section. 

6.  [Branch  of  bank  doing  business  outside  of  state.]  In  the  case  of  a  branch,  an 
agency,  or  other  representative  of  any  bank  doing  business  outside  of  this  state,  the 
capital  of  said  branch,  agency,  or  representative  used  in  this  state  shall  be  taken  to  be 
the  average  amount  owed  by  the  said  branch,  agency,  or  representative  to  the  bank  of 
which  it  is  a  branch,  agency,  or  representative  during  the  year  ending  the  first  Monday 
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in  March.  The  value  of  said  property  shall  be  determined  by  taking  the  entire  property 
Invested  in  such  business,  together  with  all  reserve,  surplus,  and  undivided  profits, 
at  their  full  cash  value,  and  deducting  therefrom  the  value  as  assessed  for  county 
taxes  of  any  real  estate,  other  than  mortgage  interests  therein,  owned  by  such  bank 
or  banker  and  taxed  for  county  purposes.  Such  taxes  shall  be  in  lieu  of  all  other 
taxes  and  licenses,  state,  county  and  municipal,  upon  the  property  of  the  banks  and 
bankers  mentioned  in  this  section,  except  county  and  municipal  taxes  on  real  estate, 
and  except  as  otherwise  provided  in  the  constitution  of  this  state.  All  moneyed  capital 
and  property  of  the  banks  and  bankers  mentioned  In  this  paragraph  shall  be  assessed 
and  taxed  at  the  same  rate  as  an  incorporated  bank,  provided  for  in  this  section.  In 
determining  the  value  of  the  moneyed  capital  and  property  of  the  banks  and  bankers 
mentioned  in  this  section,  the  said  state  board  of  equalization  shall  include  and  assess 
to  such  banks  all  property  and  everything  of  value  owned  or  held  by  them  which  would 
go  to  make  up  the  value  of  the  capital  stock  of  such  banks  and  bankers,  if  the  same 
were  incorporated  and  had  shares  of  capital  stock. 

7.  ["Banks"  defined.]  The  word  "banks"  as  used  in  section  fourteen  of  article 
thirteen  of  the  constitution  of  this  state  and  in  the  sections  of  this  code  enacted  to 
carry  the  same  into  efPect  shall  include  banking  associations,  unincorporated  banks 
and  bankers,  branches,  agencies  or  other  representatives  of  any  banks  doing  business 
outside  of  the  State  of  California,  savings  and  loan  societies,  and  such  trust  companies, 
as  conduct  the  business  of  receiving  money  on  deposit,  but  shall  not  include  building 
and  loan  associations. 

History:     Enactment  approved  May  11,  1917,  Stats,  and  Amdts.  1917, 
p.  338.   In  effect  immediately. 

§3664d.  ASSESSMENT  AND  TAX  OF  FBANOHISES.  All  franchises, 
other  than  those  of  the  companies  mentioned  In  sections  three  thousand  six  hundred 
sixty-four  a,  three  thousand  six  hundred  sixty-four  b,  and  three  thousand  six  hundred 
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sixty-four  c  of  this  code,  shall  be  assessed  at  their  actual  cash  value,  after  making  due 
deduction  for  good  will,  in  the  manner  hereinafter  provided,  and  shall  be  taxed  at  the 
rate  of  one  and  two  tenths  per  centum  each  year,  and  the  taxes  collected  thereon 
shall  be  exclusively  for  the  benefit  of  the  state.  These  franchises  shall  include  the 
actual  exercise  of  the  right  to  be  a  corporation  and  to  do  business  as  a  corporation 
under  the  laws  of  this  state  and  the  actual  exercise  of  the  right  to  do  business  as  a 
corporation  in  this  state  when  such  right  is  exercised  by  a  corporation  incorporated 
under  the  laws  of  any  other  state  or  country,  also  the  right,  authority,  privilege,  or 
permission  to  maintain  wharves,  ferries,  toll  roads,  and  toll  bridges,  and  to  construct, 
maintain  or  operate,  in,  under,  above,  upon,  through  or  along  any  streets,  highways, 
public  places,  or  waters,  any  mains,  pipes,  canals,  ditches,  tanks,  conduits  or  other 
means  for  conducting  water,  oil,  or  other  substances. 

History:  Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  340.  In 
effect  immediately. 

§  3666.  MUNICIPAL  FBANCHISES  AND  PBIVILEaES.  Nothing  in  any 
section  of  this  code  shall  be  construed  to  release  any  company  from  the  payment  of 
any  amount  agreed  to  be  paid  or  required  by  law  to  be  paid,  now  or  hereafter,  for  any 
special  privilege  or  franchise  granted  by  any  of  the  municipal  authorities  of  this  state. 

History:  Enactment  approved  March  22,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt),  p.  14;  amended  March  9,  1883,  Stats,  and  Amdts.  1883, 
p.  66;  March  19,  1889,  Stats,  and  Amdts.  1889,  p.  349;  March  31,  1891, 
Stats,  and  Amdts.  1891,  p.  348;  April  1,  1897,  Stats,  and  Amdts.  1897, 
pp.  401,  427;  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  961,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  171;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  340.   In  effect  immediately. 

Am  to  coiurtnietiomy  see  ante,  {  3664. 

§ 3666a.    ''GROSS  RECEIPTS  FROM  OPERATION''  DEFINED.   1.    The 

term  "gross  receipts  from  operation"  as  used  in  section  three  thousand  six  hundred 
sixty-four  a  of  this  code  is  hereby  defined  to  include  all  sums  received  from  business 
done  within  this  state,  during  the  year  ending  the  thirty-first  day  of  December  last 
preceding,  including  the  company's  proportion  of  gross  receipts  from  any  and  all 
sources  on  account  of  business  done  by  it  within  this  state,  in  connection  with  other 
companies  described  in  said  section. 

[Hearing  on  claim  of  double  taxation.]  Any  company  claiming  that  the  levy  of  the 
percentage  fixed  by  section  three  thousand  six  hundred  sixty-four  a  of  this  code  on  the 
total  gross  receipts  of  such  company  results  in  double  taxation  of  the  property  of 
such  company,  may  make  application  to  the  state  board  of  equalization  for  a  hearing 
on  such  matter.  Said  board  shall  have  power  to  take  evidence  and  determine  the 
facts  with  respect  to  such  claim  and  in  event  said  board  finds  the  claim  of  such  com-" 
pany  to  be  true,  said  board  may  authorize  such  company  to  deduct  from  Its  reported 
gross  receipts  that  amount  of  such  receipts  which,  if  included  in  such  total  gross 
receipts,  would  cause  such  double  taxation. 

2.  [Companies  partly  within  and  witiiout  state.]  In  case  of  companies  operating 
partly  within  and  partly  without  this  state;  the  gross  receipts  within  this  state  shall 
be  deemed  to  be  all  receipts  on  business  beginning  and  ending  within  this  state,  and  the 
proportion  based  upon  the  proportion  of  the  mileage  within  this  state  to  the  entire 
mileage  over  which  such  business  is  done,  of  receipts  on  all  business  passing  through, 
into  or  out  of  this  state. 

3.  No  deduction  siiall  be  allowed  from  the  gross  receipts  from  operation  for  com- 
missions, rebates,  or  other  repayments,  except  only  such  refunds  as  arise  from  errors 
or  overcharges;  nor  shall  any  deduction  be  allowed  for  payments  from  gross  receipts 
to  other  companies  for  any  purpose  whatsoever,  except  such  refunds '  as  arise  from 
errors  or  overcharges. 
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4.  [income  from  nonoperative  property  not  Included.]  Income  derived  from  prop- 
erty not  defined  in  this  section  and  in  sections  three  thousand  six  hundred  sixty-four  a, 
three  thousand  six  hundred  sixty-five  b,  and  three  thousand  six  hundred  sixty-five  c  of 
this  code  as  operative  property  shall  not  be  included  in  the  gross  receipts  for  the 
purpose  of  determining  the  tax  on  the  property  and  franchises  provided  for  In  section 
three  thousand  six  hundred  sixty-four  a  of  this  code. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  341.    In 
effect  immediately. 

§  3665b.  ' '  OPERATIVE  PROPERTY. "  1.  The  term  ' '  operative  property ' ' 
as  used  in  any  section  of  this  code  shall  Include: 

[Railroad  companies.]  (a)  In  the  case  of  railroad  companies.  Including  street  rail- 
ways: The  franchises,  roadway,  roadbed,  rails,  rolling  stock,  rights  of  way,  sidings, 
spur  tracks,  switches,  signal  systems,  cranes  and  structures  used  In  loading  and 
anloadlng  cars,  fences  along  the  right  of  way,  poles,  wires,  conduits,  power  lines,  piers, 
used  exclusively  in  the  operation  of  the  railroad  business,  depot  grounds  and  buildings, 
ferryboats,  tugs  and  car-floats  used  exclusively  in  the  operation  of  the  railroad  business; 
machine  shops,  repair  shops,  round  houses,  car  barns,  power  houses,  substations,  and 
other  buildings,  used  in  the  operation  of  the  railroad  business  and  so  much  of  the  land 
on  which  said  shops,  houses,  bams,  and  other  bui]4ings  are  situate  as  may  be  required 
for  the  convenient  use  and  occupation  of  said  buildings. 

[Car  companies.]  (b)  In  the  case  of  sleeping  car,  dining  car,  drawing-room  car 
and  palace  car  companies,  refrigerator,  oil,  stock,  fruit,  and  other  car-loaning,  and  other 
car  companies  operating  upon  railroads  In  this  state:  The  franchises,  cars,  and  other 
rolling  stock. 

[Express  companies.]  (c)  In  the  case  of  companies  doing  express  business  on  any 
railroad,  steamboat,  vessel,  or  stage  line  in  this  state:  The  franchises,  cars,  trucks, 
wagons,  horses,  harness,  and  safes. 

[Telegraph  and  telephone  companies.]  (d)  In  the  case  of  telegraph  and  telephone 
companies  doing  business  In  this  state:  The  franchises,  rights  of  way,  poles,  wires, 
pipes,  conduits,  cables,  switchboards,  telegraph  and  telephone  Instruments,  batteries, 
generators,  and  other  electrical  appliances,  and  exchange  and  other  buildings  used 
in  the  telegraph  and  telephone  business  and  so  much  of  the  land  on  which  said  build- 
ings are  situate  as  may  be  required  for  the  convenient  use  and  occupation  of  said 
buildings. 

[Gas  and  electric  companies],  (e)  In  the  case  of  companies  engaged  In  the  trans- 
mission or  sale  of  gas  or  electricity:  The  franchises,  towers,  poles,  wires,  pipes,  canals, 
tmmels,  ditches,  flumes,  aqueducts,  conduits,  rights  of  way,  dams,  reservoirs,  water 
and  water  rights  used  exclusively  in  the  business  of  the  transmission  or  sale  of  gas  or 
electricity;  transformers,  substations,  gas-holders,  gas  and  electric  generators,  switches, 
switchboards,  meters,  electrical  and  gas  appliances,  oil  tanks,  power  plants,  power 
honses,  and  other  buildings  and  structures  used  in  the  operation  of  the  business  of 
the  transmission  or  sale  of  gas  or  electricity  and  so  much  of  the  land  on  which  said 
buildings  and  structures  are  situate  as  may  be  required  for  the  convenient  use  and 
operation  of  said  buildings;  provided,  that  the  operative  property  of  the  companies 
enumerated  in  this  section,  shall  also  Include  any  other  property  not  above  enumerated 
that  may  be  reasonably  necessary  for  use  by  said  companies  exclusively  in  the  operar 
tlon  and  conduct  of  the  particular  kinds  of  business  enumerated  in  section  three 
thousand  six  hundred  sixty-four  a  of  this  code.  The  operative  property  mentioned  in 
subdivisions  (a),  (b),  (c),  (d),  and  (e),  of  this  section  shall  not  be  subject  to  taxation 
for  county,  municipal,  or  district  purposes  except  as  otherwise  provided  for  In  the 
constitution  and  laws  of  this  state;  provided,  however,  that  when  any  piece  or  parcel 
of  property  In  this  state  owned  by  any  of  the  companies  mentioned  in  section  three 
thousand  six  hundred  sixty-four  a  of  this  code  is  used  partially  by  such  company  for 
&ny  use  reasonably  necessary  to  the  operation  of  any  of  the  lines  of  business  enumerated 
in  said  section  and  such  property  is  also  partially  rented  to  or  used  by  others  or  is 
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partially  used  by  the  company  for  some  other  lines  of  business  not  among  those  so 
enumerated,  or  for  purposes  not  reasonably  necessary  to  the  operation  of  any  of  said 
enumerated  lin^s  of  business.  It  shall  be  considered  operative  property  in  that  pro- 
portion only  which  that  part  of  the  property  mentioned  in  this  proviso  used  by  the 
company  in  the  operation  of  any  of  said  enumerated  lines  of  business  bears  to  the 
whole  of  the  property  mentioned  in  this  proviso. 

2.  [Construction  property  nonoperative.]  Any  property  of  the  classes  mentioned 
in  this  section  owned  by  a  company  constructing  a  new  railroad,  street  railway,  tele- 
graph or  telephone  system,  or  plant  or  system  for  the  transmission  or  sale  of  gas  or 
electricity,  no  part  of  which  new  road,  line,  plant,  or  system  is  in  operation,  and  the 
same  classes  of  property  when  held  by  an  operating  company  solely  for  the  construction 
of  a  new  railroad  or  railway  line,  a  new  telegraph  or  telephone  system,  or  a  new  plant 
or  system  for  the  transmission  or  sale  of  gas  or  electricity,  and  not  to  be  used  for 
betterments  or  additions  to  roads,  lines,  plants,  or  systems  already  under  operation, 
shall  not  be  considered  operative  property  and  shall  be  subject  to  assessment  and 
taxation  for  county,  municipal,  and  district  purposes.  Any  part  of  such  property  of 
any  company  mentioned  in  this  section  shall  be  classed  and  assessed  as  operative 
property  when  the  state  board  of  equalization  shall  determine  that  such  property  is 
rendering  a  substantial  public  service. 

3.  [Rules  of  state  board  of  equalization.]  The  state  board  of  equalization  shall  have 
power  to  make  rules  and  issue  instructions  not  inconsistent  with  the  constitution  and 
laws  of  this  state  for  the  guidance  of  assessors  in  determining  what  is  operative  prop- 
erty and  what  is  nonoperative  property  of  companies  named  in  this  section. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  341.    In 
effect  immediately. 

§  3665c.  ANNUAL  REPORT  BY  COMPANIES.  Such  person  or  officer, 
as  the  state  board  of  equalization  may  designate,  of  each  of  the  companies  mentioned 
in  section  three  thousand  six  hundred  sixty-four  a  of  this  code,  shall  within  ten  days 
after  the  first  Monday  in  March  of  each  year,  file  with  the  said  board  a  report  signed 
and  sworn  to  by  one  or  more  of  said  persons  or  officers,  showing  in  detail  for  the  year 
ending  the  thirty-first  day  of  December  last  preceding,  the  various  items  as  follows: 

1.  The  name  of  the  company,  its  nature,  whether  a  person  or  persons,  a  partner- 
ship (with  names  of  partners),  an  association,  or  corporation,  and  under  the  laws  of 
what  state,  territory  or  country  organized,  the  nature  of  its  business,  the  location  of 
its  principal  place  of  business,  the  names  and  post-office  addresses  of  its  president, 
secretary,  auditor,  treasurer,  superintendent,  and  general  manager,  the  location  of  its 
principal  place  of  business  in  this  state,  the  name  and  post-office  address  of  its  chief 
officer  or  managing  agent  in  this  state,  and  the  names  and  addresses  of  all  subsidiary 
companies  whose  property  and  business  are  operated  by  it  and  the  names  and  addresses 
of  any  company  of  which  it  may  be  subsidiary. 

2.  [Operative  property.]  Each  of  the  companies  mentioned  in  said  section  shall 
report,  in  such  detail  as  the  state  board  of  equalization  shall  prescribe,  all  of  its 
property  in  this  state  which  comes  under  the  definition  of  operative  property  in  section 
three  thousand  six  hundred  sixty-five  b  of  this  code.  When  any  such  company  operates 
both  within  and  without  this  state  it  shall  report  the  mileage  over  which  it  operates 
both  within  and  without  this  state.  It  shall  also  report  the  location  of  said  property 
within  this  state  by  counties,  cities  and  counties,  municipalities,  and  districts,  in  such 
manner  and  in  such  detail  as  said  board  of  equalization  shall  prescribe.  It  shall  also, 
at  the  same  time,  furnish  a  duplicate  of  the  report  covering  so  much  of  said  property 
as  is  located  in  any  county,  city  and  county,  municipality,  or  district,  to  the  assessor  of 
the  county,  city  and  county,  city,  or  district  in  which  such  property  is  located. 

The  state  board  of  equalization  may  require  the  filing  in  its  office  of  maps  descriptive 
of  all  the  operative  property  of  any  such  companies,  and  may  prescribe  the  form  and 
size  of  such  maps  and  the  details  to  be  shown  therein,  and  may  require  that  similar 
maps  descriptive  of  the  operative  property  within  each  county,  city  and  county,  munici- 
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pality,  or  district,  shall  be  filed  in  the  assessor's  office  in  each  county,  city  and  county, 
city,  or  district  In  which  any  of  said  property  is  located. 

3.  [Capital  stock.]  The  amount  of  capital  stock  issued,  and  the  amount  of  money 
received  therefor,  showing  separately  the  capital  stock  Issued  and  the  money  received 
therefor  of  the  operating  company  and  of  each  subsidiary  company  in  this  state. 

4.  [Dividends.]  The  dividends  paid  during  the  year  ending  the  thirty-first  day  of 
December  last  preceding,  the  surplus  fund,  if  any,  on  said  thirty-first  day  of  December, 
or  between  such  periods  as  the  state  board  of  equalization  may  determine,  those  of 
the  operating  company  and  of  each  subsidiary  company  in  this  state  to  be  shown 
separately. 

5.  [Debts.]  The  funded  and  floating  debts  and  the  rate  of  interest  thereon,  showing 
separately  the  debts  of  the  operating  company  and  of  each  subsidiary  company  in  this 
state,  on  the  thirty-first  day  of  December  last  preceding. 

6.  [Value  of  stock.]  The  market  value  of  the  stock  and  of  the  outstanding  bonds, 
or,  when  said  stock  or  bonds  have  no  market  value,  the  actual  value  thereof,  for  such 
periods  and  for  such  dates  as  the  state  board  of  equalization  shall  prescribe. 

7.  [Improvements.]  The  amounts  expended  for  improvements  during  the  year 
ending  the  thirty-first  day  of  December  last  preceding,  how  expended  and  the  character 
of  the  improvements. 

S.  [Qross  receipts.]  The  gross  receipts  from  operation  within  this  state  for  the 
year  ending  the  thirty-first  day  of  December  last  preceding,  the  gross  receipts  from 
such  classes  of  business  as  the  state  board  of  equalization  may  designate,  to  be 
reported  separately;  also,  where  the  property  and  business  are  partly  within  and 
partly  without  this  state,  the  gross  receipts  for  said  period  on  all  business  beginning 
and  ending  entirely  within  this  state,  and  that  proportion  of  the  gross  receipts  from 
all  business  passing  through.  Into,  or  out  of  this  state,  which  the  mileage  within  this 
state  bears  to  the  total  mileage  over  which  such  interstate  business  is  done  as  further 
defined  in  section  three  thousand  six  hundred  sixty-five  a  of  this  code. 
9.    [Expenses.]   The  operating  and  other  expenses. 

10.  [Profit  and  loss.]  The  balances  of  profit  and  loss,  between  such  periods  as  the 
state  board  of  equalization  may  determine. 

11.  [Otiier  matters.]  Such  other  matters  as  the  state  board  of  equalization  may 
deem  necessary  in  order  to  enable  it  to  assess  and  levy  the  taxes  provided  for  in 
section  fourteen  of  article  thirteen  of  the  constitution  of  this  state. 

[Subsidiary  companies.]  Each  such  company  shall  include  in  its  report  the  property 
and  business  of  all  subsidiary  companies  as  that  term  is  hereinafter  defined  in  this 
section,  whose  property  and  business  are  operated  by  it,  whether  by  virtue  of  a  lease, 
an  operating  contract  or  agreement,  or  by  virtue  of  control  through  the  ownership  of 
stock  or  otherwise,  even  though  such  subsidiary  companies  maintain  an  independent 
legal  existence  and  separate  accounts. 

The  term  "subsidiary  company"  Is  hereby  defined  as  applying  to  a  company  which  is 
merged  in  the  operating  system  of  an  operating  company  in  any  of  the  ways  above 
stated,  whose  property  and  franchises  would  be  taxable  under  section  three  thousand 
six  hundred  sixty-four  a  of  this  oode  if  the  same  were  operated  independently.  No 
separate  report  need  be  rendered  by  a  subsidiary  company  whose  property,  franchises, 
and  operations  are  fully  and  completely  covered  by  the  report  of  an  operating  company, 
onless  the  state  board  of  equalization  shall  deem  such  a  separate  report  necessary. 

Each  such  company  operating  the  property  and  business  of  a  subsidiary  company 
in  some  line  of  business  to  which  a  different  percentage  of  the  gross  receipts  is 
applied  by  said  section  from  that  applied  by  said  section  to  the  gross  receipts  of  the 
operating  company,  shall  report  such  receipts  of  the  subsidiary  company  separately. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  343.    In 
effect  immediately. 

§3666.    NOTICE   BT   ASSESSOB   OF   PBOPEBTY   BEGABDED   NON- 

OPERATIVE.    1.   If  any  assessor  finds  in  the  report  of  the  operative  property  in  his 
county,  city  and  county,  municipality,  or  district,  furnished  to  him  by  any  of  the  com- 

1917  Sup.— 11  38S0 


iSMta  POLITIC  All  CODB.  [Pt.  III.  Ttt.  IX« 

panies  as  required  in  section  three  thousand  six  hundred  sixty-five  c  of  this  code,  any 
piece  or  parcel  of  property  which  he  regards  as  non-operative  property,  or  partially 
operative  and  partially  non-operative,  he  shall,  within  thirty  days  after  receiving  such 
report,  notify  the  state  board  of  equalization  thereof  by  mail,  which  notice  shall  contain 
a  general  description  of  the  property  and  the  assessor's  reasons  for  regarding  the  same 
as  non-operative  property.  He  shall  also  mail  a  copy  of  the  notice  to  the  company 
whose  property  is  involved. 

[Hearing.]  The  said  board  shall  investigate  the  nature  of  the  property  and  its  use, 
and,  if  an  agreement  bistween  the  said  board,  the  assessor,  and  the  company  as  to  the 
proper  classification  of  such  property  can  not  be  reached,  then  the  said  board  shall, 
under  such  rules  of  notice  as  it  may  deem  reasonable,  set  a  date  for  a  hearing,  at 
which  the  assessor  and  the  company  may  be  present  or  represented.  At  such  hearing 
the  board  shall,  from  the  evidence  presented  and  from  the  best  information  it  can 
obtain  decide  the  matter  in  dispute,  and  determine  whether  such  property  is  operative 
or  non-operative  or  in  what  proportion  operative  and  in  what  proportion  non-operative. 
The  said  board  shall  enter  its  decision  in  its  minutes,  and  shall  send  a  copy  thereof 
to  the  county  assessor  and  the  company,  and  also  to  the  proper  oflELcer  of  any  munici- 
pality affected  thereby.  Said  decision  shall  be  binding  upon  all  parties,  the  state,  the 
county,  city  and  county,  municipality,  or  district,  and  the  company,  unless  set  aside  by 
a  court  of  competent  Jurisdiction,  and  each  such  assessor  must  note  the  decision  on  his 
assessment  roll,  and  must  assess  such  property  accordingly. 

2.  [Notice  by  state  board  of  equalization  of  property  regarded  non-operative.]  If 
the  state  board  of  equalization  shall  find  in  the  report  of  operative  property  furnished 
to  said  board  by  any  company  under  the  provisions  of  section  three  thousand  six  hun- 
dred sixty-five  c  of  this  code,  any  piece  or  parcel  of  property  which  said  board  regards 
as  non-operative  property,  or  partially  operative  and  partially  non-operative,  the  board 
shall,  within  thirty  days  after  receiving  such  report,  notify  said  company  thereof  in 
writing,  which  notice  shall  contain  a  general  description  of  the  property  and  the  reasons 
for  regarding  the  same  as  non-operative.  It  shall  also  mall  a  copy  of  the  notice  to  any 
assessor  in  whose  county,  city  and  county,  municipality,  or  district  the  property  la 
located. 

[Hearing.]  If  an  agreement  between  the  said  board,  the  assessor,  and  the  company 
as  to  the  proper  classification  of  such  property  can  not  be  reached,  then  the  said  board 
shall,  under  such  rules  of  notice  as  it  may  deem  reasonable,  set  a  date  for  a  hearing, 
at  which  the  assessor  and  the  company  may  be  present  or  represented.  At  such  hear- 
ing the  board  shall,  from  the  evidence  presented  and  from  the  best  information  it  can 
obtain,  decide  the  matter  in  dispute,  and  determine  whether  such  property  is  operative 
or  non-operative,  or  in  what  proportion  operative  and  in  what  proportion  non-operative. 
The  said  board  shall  enter  its  decision  in  its  minutes,  and  shall  send  a  copy  thereof 
to  the  county  assessor  and  the  company,  and  also  to  the  proper  officer  of  any  munici- 
pality affected  thereby.  Said  decision  shall  be  binding  upon  all  parties,  the  state,  the 
county,  city  and  county,  municipality,  or  district,  and  the  company,  unless  set  aside  by 
a  court  of  competent  jurisdiction,  and  each  such  assessor  must  note  the  decision  on 
his  assessment  roll  and  must  assess  the  property  accordingly. 

History:  Enactment  approved  March  9,  1883,  Stats,  and  Amdts. 
1883,  p.  66;  amended  March  31,  1891,  Stats,  and  Amdts.  1891.  p.  440; 
March  28,  1896,  Stats,  and  Amdts.  1895,  p.  316;  March  19,  1907,  Stats, 
and  Amdts.  1907,  p.  492,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  172; 
repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  336,  and  present  sec- 
tion enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  345.  In  efTect 
immediately. 

As  to  coiurtnictloiiy  see  ante,  i  3664. 

§  3666a.  REPOBT  BY  mSUBANCE  COMHISSIONEB.  The  insurance 
commissioner  of  this  state  must  on  or  before  the  last  day  of  March  in  each  year  make 
and  file  with  the  state  board  of  equalization  a  report  showing: 
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1.  AU  companies,  domestic  and  foreign,  and  all  firms,  associations,  or  persons, 
engaged  in  the  business  of  insurance  in  this  state. 

2.  The  total  amount  of  the  gross  premiums  received  from  its  business  in  this  state 
by  each  of  said  companies,  firms,  associations,  and  persons  during  the  year  ending  the 
thirty-first  day  of  December  last  preceding. 

3.  The  amount  of  return  premiums  paid  on  business  done  in  this  state  and  the 
amount  of  reinsurance  on  business  done  In  this  state  paid  to  other  insurance  com- 
panies or  associations  authorized  to  do  business  in  this  state,  by  said  companies,  firms, 
associations,  and  persons,  during  said  year. 

4.  The  amount  of  any  county  and  municipal  taxes  paid  during  said  year  by  such 
companies  on  real  estate  owned  by  them  in  this  state,  and  where  said  real  estate  is 
located. 

[Llat  of  companies  subject  to  additional  tax.]  In  making  this  report  he  shall  list 
separately  all  those  companies,  firms,  associations,  or  persons,  which,  under  the  second 
proviso  In  subdivision  (b)  of  section  fourteen  of  article  thirteen  of  the  constitution  and 
of  section  three  thousand  six  hundred  sixty-four  b  of  this  code,  are  subject  to  a  tax 
at  a  rate  higher  than  two  per  cent  on  their  gross  premiums,  or  to  any  additional  tax 
or  burden,  and  shall  Indicate  In  each  case  the  amount  and  character  of  said  tax  or 
burden. 

[Statements  by  companies  to  insurance  commissioner.]  Every  company,  firm,  asso- 
ciation, or  person  engaged  in  the  business  of  insurance  In  this  state  shall  file  with 
the  insurance  commissioner  on  or  before  the  first  Monday  In  March  In  each  year  such 
statements  in  addition  to,  or  in  modification  of,  the  statements  required  to  be  rendered 
under  the  provisions  of  article  sixteen  of  chapter  three  of  title  one  of  part  three  of  the 
Pblltlcal  Ck>de  as  said  Insurance  commissioner  shall  deem  necessary  to  enable  him  to 
prepare  the  report  required  of  him  in  this  section  and  said  statements  shall  be  verified 
in  the  same  manner  as  is  provided  for  the  verification  of  other  statements  by  insur- 
ance companies  in  section  six  hundred  ten  of  the  Political  Code,  except  that,  those  filed 
by  foreign  companies  shall  be  verified  by  the  oath  of  the  manager  thereof  residing 
within  this  state. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  347.    in 
effect  immediately. 

§  3666b.  STATEHSNT  BT  BANKS.  The  president,  secretary,  treasurer, 
cashier,  or  such  other  officer  as  the  state  board  of  equalization  may  determine,  of  every 
bank  referred  to  in  section  fourteen  of  article  thirteen  of  the  constitution  of  this  state, 
shall  on  the  first  Monday  in  March  or  within  ten  days  thereafter  make  and  file  with 
the  state  board  of  equalization  a  sworn  statement  showing  the  condition  of  said  bank 
at  the  close  of  Business  on  the  first  Monday  in  March,  and  showing  the  amount  of  its 
authorized  capital  stock,  the  number  of  shares  issued  and  the  par  value  thereof,  the 
amount  received  for  stock  issued,  the  amount  of  Its  surplus  and  undivided  profits,  If 
any,  a  complete  list  of  the  names  and  residences  of  its  stockholders  and  the  number 
of  shares  held  by  each  as  of  record  on  the  books  of  the  bank  at  the  close  of  business 
on  the  first  Monday  In  March;  or,  in  the  case  of  unincorporated  banks  and  bankers,  of 
banks  having  no  capital  stock  and  of  branches,  agencies,  or  other  representatives  of 
banks  doing  business  outside  of  this  state,  the  moneyed  capital,  reserve,  surplus, 
undivided  profits,  and  other  taxable  property,  as  further  defined  in  section  fourteen  of 
article  thirteen  of  the  constitution  of  this  state,  used  by  them  in  the  banking  business 
in  this  state,  also  a  description  of  the  real  estate,  other  than  mortgage  interests  therein, 
and  the  value  of  each  piece  thereof  as  assessed  for  the  purpose  of  county  taxation  for  the 
then  current  fiscal  year. 

Branches,  agencies,  or  other  representatives  of  banks  doing  business  outside  of  this 
state,  shall  report  the  average  amount  owed  by  said  branches,  agencies,  or  other  rep- 
resentatives, to  the  banks  of  which  they  are  branches,  agencies,  or  representatives, 
during  the   year  ending  the  first  Monday  in  March,  also  a  description  of  the  real 
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estate  other  than  mortgage  interests  therein,  and  the  value  of  each  piece  thereof  as 
assessed  for  the  purpose  of  county  taxation  for  the  then  current  fiscal  year. 

The  state  board  of  equalization  shall  prescribe  the  form  of  reports,  the  manner  of 
their  verification,  and  may  require  the  submission  of-  tax  receipts,  or  copies  thereof 
certified  to  be  correct  by  any  notary  public,  in  order  to  verify  the  statements  as  to 
the  assessed  value  of  the  real  estate,  and  may  require  such  further  information  or 
statements  as  said  board  may  deem  necessary. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  347.    In 
effect  immediately. 

§  3666c.    BEPOBT  ON  CORPORATIONS  BT  SEORETART  OF  STATE. 

The  secretary  of  state  shall  daily  report  to  the  state  board  of  equalization  the  name, 
corporate  number,  principal  place  of  business,  date  of  incorporation,  term  of  existence, 
funded  debt,  if  any,  authorized  capital  stock,  and  post-office  address  of  all  corporations, 
whether  formed  under  the  laws  of  this  state  or  of  any  other  state  or  country,  a  copy 
of  the  articles  of  incorporation  of  which  is  filed  in  his  office  and  corporations  which  are 
authorized  to  do  business  in  this  state.  He  shall  also  report  at  said  time  all  certificates 
of  increase  or  decrease  of  capital  stock  or  funded  debt,  dissolution,  or  other  termination 
of  corporate  existence,  change  of  name,  consolidation  and  mergers,  change  of  principal 
place  of  business,  and  such  other  information  regarding  corporations  as  said  state 
board  may  require  to  assist  it  in  making  the  assessments  and  levying  the  taxes  as 
provided  in  section  fourteen  of  article  thirteen  of  the  constitution  of  this  state. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  348.    In 
effect  immediately. 

§  3667.  REPORT  BT  HOLDERS  OF  FRANCHISES.  The  owner  or  holder 
t}f  every  franchise  subject  to  taxation  as  provided  in  section  three  thousand  six  hundred 
sixty-four  d  of  this  code,  shall  within  ten  days  after  the  first  Monday  in  March  in  each 
year  make  a  written  report  to  the  state  board  of  equalization,  signed  and  sworn  to  by 
the  holder  or  owner  himself,  if  an  individual,  or  by  one  of  the  copartners  if  such  owner 
or  holder  is  a  copartnership,  or  by  the  president  or  vice  president  and  the  treasurer  or 
secretary  if  the  owner  is  a  corporation,  containing  such  a  concise  statement  or  descrip- 
tion of  every  franchise  possessed  or  enjoyed  on  said  day  by  such  owner  or  holder,  as 
the  state  board  of  equalization  may  prescribe,  a  copy  of  the  law,  grant,  ordinance,  or 
contract  under  which  the  same  is  held,  or  if  possessed  or  enjoyed  under  a  general 
law,  a  reference  to  such  law,  a  statement  of  any  condition,  obligation,  or  burden 
imposed  upon  such  franchise,  or  under  which  the  same  is  epjoyed,  and  containing  also: 

1.  The  name  of  the  company,  its  nature,  whether  a  person  or  persons,  a  partnership 
(with  names  of  partners),  an  association,  or  corporation,  and  under  the  laws  of  what 
state,  territory,  or  country  organized,  the  nature  of  its  business,  the  location  of  its 
principal  place  of  business,  the  names  and  post-office  addresses  of  its  president,  secre- 
tary, auditor,  treasurer,  superintendent,  and  general  manager,  the  location  of  its  prin- 
cipal place  of  business  in  this  state,  the  name  and  post-office  address  of  its  chief  officer 
or  managing  agent  in  this  state,  and  the  names  and  addresses  of  all  subsidiary  com- 
panies whose  property  and  business  are  operated  by  it. 

2.  The  amount  of  its  authorized  capital  stock,  the  amount  thereof  issued  and 
outstanding  on  the  first  Monday  in  March,  and  the  amount  paid  in  thereon  or  the  value 
of  the  property  received  therefor. 

3.  The  funded  and  floating  debts  and  the  interest  paid  thereon  showing  separately  the 
debts  of  the  operating  company  and  of  any  subsidiary  companies  in  this  state  on  the 
thirty-first  day  of  December  last  preceding. 

4.  The  market  value  of  the  stock  and  of  the  outstanding  bonds,  or,  when  said  stock 
or  bonds  have  no  market  value,  the  actual  value  thereof,  for  such  periods  and  for  such 
dates  as  the  state  board  of  equalization  shall  prescribe. 

5.  The  assessed  value  of  its  property  as  shown  by  the  last  completed  assessment  roll 
in  each  county,  city  and  county,  and  city  in  the  state  for  the  purposes  of  taxation,  and 
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if  any  property  of  such  corporation  be  assessed  and  taxed  outside  of  the  State  of  Cali- 
fomi&  the  place  where  assessed,  the  amount  of  such  assessment  and  taxes  there  paid 
the  current  fiscal  year. 

6.  [Value  of  property.]  The  market  and  actual  value  of  all  nonassessable  real  and 
personal  property  owned  by  such  company. 

7.  The  amount  and  actual  value  of  all  of  said  real  and  personal  property  referred- 
to  in  the  last  two  preceding  subdivisions  of  this  section  that  is  owned  and  possessed 
by  the  company  at  the  date  of  its  report;  also,  the  amount  and  actual  value  of  any 
other  and  additional  real  or  personal  property  owned  by  the  company  at  the  date  of 
said  report. 

8.  The  dividends  paid  during  the  year  ending  the  thirty-first  day  of  December  last 
preceding,  the  surplus  fund,  if  any,  on  said  thirty-first  day  of  December,  or  between 
such  periods  as  the  state  board  of  equalization  may  determine.  Those  of  the  operating 
company  and  of  each  subsidiary  company  in  this  state  to  be  shown  separately. 

9.  The  gross  receipts  from  all  sources  for  the  year  ending  the  thirty-first  day  of 
December  last  preceding,  from  the  entire  property  and  business,  the  gross  receipts 
from  such  classes  of  business  as  the  state  board  may  designate,  to  be  reported  sepa- 
rately; also,  the  total  gross  receipts  from  intrastate  business  and  from  interstate 
business  so  far  as  the  same  relate  to  this  state,  the  same  to  be  separately  stated. 

10.  [Expenses.]    The  operating  and  other  expenses. 

11.  [Profit  and  loss.]  The  balances  of  profit  and  loss,  between  such  periods  as  the 
state  board  of  equalization  may  determine. 

12.  [Other  matters.]  Such  other  matters  as  the  state  board  of  equalization  may 
deem  necessary  in  order  to  enable  it  to  assess  and  levy  the  taxes  provided  for  in 
section  fourteen  of  article  thirteen  of  the  constitution  of  this  state.  The  state  board 
of  equalization  shall  ascertain  and  determine  from  the  foregoing  reports  or  from  the 
best  information  it  can  obtain  the  actual  cash  value  on  the  first  Monday  in  March  of 
each  such  franchise,  and  shall  assess  and  levy  the  taxes  thereon  in  accordance  with 
the  provisions  of  subdivision  (d)  of  section  fourteen  of  article  thirteen  of  the  constitu- 
tion of  this  state. 

History:  Enactment  approved  March  9,  1883,  Stats,  and  Amdts. 
1883,  p.  69;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  440; 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  317;  repealed  May  11,  1917, 
Stats,  and  Amdts.  1917,  p.  336,  and  present  section  enacted  May  11, 
1917,  Stats,  and  Amdts.  1917,  p.  349.  In  effect  immediately. 

Aa  to  coBfftmcttOB,  see  ante.  I  3664. 

§  3667a.  REPORT  BT  ASSESSOR  OR  AUDITOR.  Every  assessor  or  audi- 
tor  shall,  in  the  manner,  at  the  times,  and  for  the  year  required  by  the  state  board  of 
equalization,  report  to  said  board  upon  such  forms  as  may  be  prescribed  by  said  board 
Uie  valuation  placed  by  him  upon  the  property  of  any  company  subject  to  an  assess- 
ment upon  its  franchise  under  the  provisions  of  sections  three  thousand  six  hundred 
sixty-four  d  and  three  thousand  six  hundred  sixty-seven  of  this  code. 

History:  Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  350.  In 
effect  immediately. 

§  3667b.    ESTIMATES  BT  STATE  BOARD  OF  EQUALIZATION  WHEN 

NO  REPORT  FURNISHED.  If  any  company  mentioned  in  section  three  thousand 
six  hundred  sixty-four  of  this  code  shall  fail  or  refuse  to  furnish  to  the  state  board  of 
equalization  within  the  time  prescribed  by  law  the  verified  report  provided  for  by  law, 
the  state  board  of  equalization  must  note  such  failure  or  refusal  in  the  record  of 
assessments  for  state  taxes  provided  for  in  section  three  thousand  six  hundred  sixty- 
eight  a  of  this  code,  and  must  make  an  estimate  of  the  amount  of  the  gross  receipts, 
gross  premiums,  value  of  the  shares  of  capital  stock,  or  value  of  the  franchises,  of 
such  company  and  must  assess  the  same  at  the  amount  thus  estimated,  which  assess- 
ment shall  be  the  assessment  upon  which  the  taxes  upon  the  property  or  franchise  of 
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the  company  for  such  year  shall  be  levied  and  collected.  And  if  in  the  succeeding 
year  any  such  company  shall  again  fail  or  refuse  to  furnish  the  verified  report  required 
by  law,  the  state  board  shall  make  an  estimate  of  the  amount  of  the  gross  receipts, 
gross  premiums,  value  of  the  shares  of  capital  stock,  or  value  of  the  franchise  of 
such  company,  which  estimate  shall  not  be  less  than  twice  the  amount  of  the 
estimate  made  by  said  board  In  the  previous  year,  and  shall  note  such  failure  or 
refusal  as  above  provided,  and  the  said  estimate  so  made  shall  be  the  assessment 
upon  which  the  taxes  upon  the  property  or  franchise  of  the  company  for  such  year 
shall  be  levied  and  collected.  In  case  of  each  succeeding  consecutive  failure  or  refusal 
the  said  board  shall  follow  the  same  procedure  until  a  true  statement  shall  be  furnished. 

[Penalty  for  failure  to  furnish  report.]  Any  company  failing  or  refusing  to  make 
and  furnish  any  report  prescribed  by  law  to  be  made  to  the  state  board  of  equalization, 
or  rendering  a  false  or  fraudulent  report  shall  be  guilty  of  a  misdemeanor  and  subject 
to  a  fine  of  not  less  than  three  hundred  dollars  and  not  exceeding  five  thousand  dollars 
for  each  such  offense. 

[Penalty  for  failure  to  verify,  etc,  report.]  Any  person  required  to  make,  render, 
sign,  or  verify  any  report,  as  aforesaid,  who  malces  any  false  or  fraudulent  report,  with 
intent  to  defeat  or  evade  the  assessment  required  by  law  to  be  made,  shall  be  guilty 
of  a  misdemeanor,  and  shall  for  each  such  offense  be  fined  not  less  than  three  hundred 
dollars  and  not  more  than  five  thousand  dollars,  or  be  imprisoned  not  exceeding  one 
year  in  the  county  Jail  of  the  county  where  said  report  was  verified,  or  be  subject  to 
both  said  fine  and  imprisonment,  at  the  discretion  of  the  court. 

Hrttory:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  350.    In 
effect  immediately. 

§  3667c.  EXTENSION  OF  TIME  FOR  REPORT.  The  state  board  of  equal- 
ization  may,  for  good  cause  shown,  by  order  entered  upon  its  minutes,  extend  for 
not  exceeding  thirty  days,  the  time  fixed  for  filing  any  report  required  by  said  board. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  351.    In 
effect  immediately. 

§  3668.  ASSESSMENT  AND  LEVY  OF  TAXES.  The  state  board  of  equal- 
ization must  meet  at  the  state  capitol  on  the  first  Monday  in  March  of  each  year,  and 
continue  in  open  session  from  day  to  day,  Sundays  and  holidays  excepted,  until  the 
first  Monday  in  July.  Between  the  first  Monday  in  March  and  the  third  Monday  before 
the  first  Monday  in  July  the  board  must  assess  and  levy  the  taxes  as  and  in  the 
manner  provided  for  in  section  fourteen  of  article  thirteen  of  the  constitution  of  this 
state,  and  sections  of  this  code  enacted  to  carry  the  same  into  effect 

The  assessments  must  be  made  to  the  company,  person  or  association  owning  or 
operating  the  property  subject  to  said  tax,  or,  in  the  case  of  banks,  banking  associations, 
savings  and  loan  societies  and  trust  companies,  to  the  stockholders  therein;  provided, 
however,  that  in  the  case  of  banks  in  liquidation  the  assessment  shall  be  made  to  the 
receiver,  trustee  or  officer  in  charge  of  such  liquidation,  as  the  case  may  be,  as  the 
representative  of  the  stockholders  thereof. 

If  the  name  of  the  owner  is  unknown  to  the  board,  such  assessment  must  be  made  to 
unknown  owners. 

Clerical  errors  occurring  or  appearing  in  the  name  of  any  company,  person,  asso- 
ciation, or  stockholder  whose  property  is  correctly  assessed,  or  In  the  making,  or 
extension  of  any  assessment  upon  the  records  of  the  state  board  of  equalization,  which 
do  not  affect  the  substantial  rights  of  the  taxpayer,  shall  not  invalidate  the  assessment. 

[Request  of  bank  to  assess  entire  taxable  value  of  shares  of  stock.]  Provided,  how- 
ever, that  if  any  bank  shall  by  resolution  of  its  board  of  directors,  request  the  state 
board  of  equalization  to  assess  to  and  in  the  name  of  such  bank  so  requesting,  the 
entire  taxable  value  of  all  the  shares  of  the  capital  stock  of  such  bank,  as  determined 
by  said  state  board,  instead  of  assessing  such  shares  to  and  in  the  name  of  the  indi- 
vidual stockholders  or  shareholders  owning  the  same,  and  if  such  bank  shall  promise 
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that  It  will,  upon  being  notified  by  said  state  board,  of  such  assessment  thereof  to 
said  bank,  aad  of  the  amount  of  taxes  to  be  paid  upon  such  assessment,  pay  such 
taxes  at  the  times  when  taxes  assessed  and  levied  under  the  provisions  of  section 
fourteen  of  article  thirteen  of  the  constitution  of  this  state  and  sections  of  this  code 
enacted  to  carry  the  same  into  effect  are  due  and  payable,  which  request  to  assess  said 
bank  and  promise  to  pay  said  tax  shall  be  in  substantially  the  following  form: 

[Form.]  The  state  board  of  equalization  is  hereby  Instructed  to  assess  in  the  name 
of  this  bank  and  not  to  the  individual  stockholders  or  shareholders  therein,  the  taxable 
value  of  all  the  shares  of  capital  stock  in  this  bank  and  such  bank  hereby  promises  to 
pay  to  the  state  treasurer  the  amount  of  the  tax  levied  upon  such  assessment  when 
such  taxes  are  due  and  payable  under  the  laws  of  this  state. 


By  (here  insert  title  of  official  signing.) 
Then  the  state  board  may  assess  the  capital  stock  to  and  in  the  name  of  such  bank 
and  said  promise  to  pay  the  taxes  shall  be  binding  upon  such  bank  and  collection  of 
such  taxes  from  such  bank  may  be  enforced  in  the  manner  and  by  the  same  method 
as  is  provided  for  the  collection  of  other  taxes  assessed  and  levied  under  the  provisions 
of  section  fourteen  of  article  thirteen  of  the  constitution  of  this  state  and  sections  of 
this  code  enacted  to  carry  the  same  into  effect 

[Notice  of  completion  of  assessments.]  On  the  third  Monday  before  the  first  Monday 
in  July  the  said  board  shall  publish  a  notice  in  one  daily  newspaper  of  general  circu- 
lation published  at  the  state  capital,  in  one  daily  newspaper  of  general  circulation 
published  in  the  city  and  county  of  San  Francisco,  and  in  one  daily  newspaper  of 
general  circulation  published  in  the  city  of  Los  Angeles,  that  the  assessment  of 
property  for  state  taxes  has  been  completed,  and  that  the  record  of  assessments  for 
state  taxes  will  be  delivered  to  the  controller  on  the  first  Monday  in  July,  and  that 
if  any  company,  person,  or  association  is  dissatisfied  with  the  assessment  made  by  the 
board.  It  may,  at  any  time  before  the  taxes  thereon  shall  become  due  and  payable, 
apply  to  the  board  to  have  the  same  corrected  in  any  particular.  The  board  shall  have 
power  at  any  time  on  or  before  the  first  Monday  in  July  to  correct  the  record  of  assess- 
ments for  state  taxes  and  may  increase  or  decrease  any  assessment  therein  if  in  its 
Judgment  the  evidence  presented  or  obtained  warrants  such  action. 

History:  Enactment  approved  March  9,  1883,  Stats,  and  Amdts. 
1883,  p.  69;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  441; 
repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  336,  and  present  sec- 
tion enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  351.  In  effect 
immediately. 

1.     CoBfltmctioB.  —  This    section    specifles  entitled   thereto   and   that   portion    of   each 

the    time    when    certain    taxes    are    deemed  county    should   be    reported    to    the    officers 

delinquent  and  the  penalties  imposed  thereon.  thereof. — Westinghouse  Electric  &  Mffir.  Co. 

and  further  that   the  state's,  portion  of  the  v.  Chambers,  169  Cal.  131,  145  Pac.  1025. 

taxes  collected  by  the  state  treasurer  should  See,  also,  ante,  I  8664. 
be  distributed  by  the  treasurer  to  the  funds 

§  3668a.  RECORD  OF  ASSESSMENTS  FOR  STATE  TAXES.  The  state 
board  of  equalization  must  prepare  each  year  a  book,  in  one  or  more  volumes,  to 
be  called  the  "record  of  assessments  for  state  taxes,"  in  which  must  be  entered, 
either  in  writing  or  printing,  or  by  both  writing  and  printing,  each  assessment  and 
levy  made  by  said  board  upon  the  property  and  franchises  mentioned  in  section  three 
thousand  six  hundred  sixty-four  of  this  code,  describing  the  property  assessed,  and 
such  assessments  shall  be  classified  and  entered,  in  such  separate  parts  of  said 
record*  as  the  board  shall  prescribe. 

[Certificate.]  On  the  first  Monday  in  July  the  secretary  of  the  state  board  of  equali- 
sation must  deliver  to  the  controller  of  state  the  record  of  assessments  for  state  taxes, 
certified  to  by  the  chairman  and  secretary  of  the  board,  which  certificate  shall  be 

substantially  as  follows:     "We,   chairman,  and  

secretary,  of  the  state  board  of  equalization  of  the  State  of  California  do  hereby  certify 
that  between  the  first  Monday  in  March  and  the  first  Monday  in  July,  19. . .,  the  state 
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board  of  equallzaticm  made  diligent  inquiry  and  examination  to  ascertain  all  property 
and  companies  subject  to  assessment  and  taxation  for  state  purposes,  as  required  by 
the  constitution  of  this  state;  that  said  board  has  faithfully  complied  with  all  the 
duties  imposed  upon  it  by  the  constitution  and  laws  of  the  State  of  California;  that 
said  board  has  not  imposed  any  unjust  or  double  assessment  through  malice  or  ill-will, 
or  otherwise;  nor  allowed  any  company  or  property  to  escape  a  Just  assessment 
through  favor  or  reward,  or  otherwise." 

But  the  failure  to  subscribe  such  certificate  to  such  record  of  assessments  for  state 
taxes,  or  any  certificate,  shall  not  in  any  manner  affect  the  validity  of  any  assessment. 
Such  record  of  assessments  shall  constitute  the  warrant  for  the  controller  to  collect 
the  taxes  assessed  and  levied  upon  the  property  and  franchises  mentioned  in  section 
three  thousand  six  hundred  sixty-four  of  this  code. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  353.    In 
efTect  immediately. 

§  3668b.  TAXES  PATABLE  WHEN.  The  taxes  assessed  and  levied  as  pro- 
vlded  in  section  fourteen  of  article  thirteen  of  the  constitution  of  this  state,  and  In 
and  by  the  provisions  of  this  code  enacted  to  carry  the  same  into  effect,  shall  be  due 
and  payable  on  the  first  Monday  in  July  in  each  year,  and  one-half  thereof  shall  be 
delinquent  on  the  sixth  Monday,  after  said  first  Monday '  In  July  at  six  o'clock  p.  m., 
and  unless  paid  prior  thereto,  fifteen  per  cent  shall  be  added  to  the  amount  thereof, 
and  unless  paid  prior  to  the  first  Monday  in  February  next  thereafter  at  six  o'clock 
p.  m.,  an  additional  five  per  cent  shall  be  added  to  the  amount  thereof;  and  the  unpaid 
portion,  or  the  remaining  one>half  of  said  taxes  shall  become  delinquent  on  the  first 
Monday  in  February  next  succeeding  the  day  upon  which  they  become  due  and  payable, 
at  six  o'clock  p.  m.;  and  If  not  paid  prior  thereto  five  per  cent  shall  be  added  to  the 
amount  thereof; 

[Taxes  not  fully  secured  by  personal  property.]  provided,  that  all  taxes  provided  for 
or  levied  under  said  section  fourteen  of  article  thirteen  of  the  constitution  of  this  state 
and  the  provisions  of  this  code  enacted  to  carry  the  same  into  effect  which  are  not 
fully  secured  by.  real  property  are  due  and  payable  at  the  time  the  assessment  Is 
made.  When  in  the  opinion  of  the  state  board  of  equalization  any  of  the  taxes  provided 
for  in  this  section  are  not  a  lien  upon  real  property  sufilcient  to  secure  the  payment 
of  the  taxes,  said  board  may  direct  the  controller,  or  his  duly  authorized  representative, 
to  collect  the  same  at  any  time  before  the  first  Monday  in  August  thereafter,  and  the 
controller  may  collect  the  taxes  by  seizure  and  sale  of  any  property  owned  by  the 
company  against  whom  the  tax  is  assessed. 

[Sale  of  property  at  public  auction.]  The  sale  of  any  property  so  seized  shall  be 
made  at  public  auction  and  of  a  sufilcient  amount  of  the  property  to  pay  the  taxes, 
penalties  and  costs,  and  be  made  after  one  week's  notice  of  the  time  and  place  of  such 
sale  given  by  publication  in  a  newspaper  of  general  circulation  published  in  the  county 
where  the  property  seized  Is  situate,  or  if  there  be  no  newspaper  of  general  circulation 
published  In  such  county,  then  by  posting  of  such  notice  in  three  public  places  in  such 
county. 

[Notice.]  Said  notice  shall  contain  a  description  of  the  property  to  be  sold  together 
with  a  statement  of  the  amount  of  the  taxes,  penalties  and  costs  due  thereon  and  the 
name  of  the  owner  of  said  property  and  a  further  statement  that  unless  the  taxes, 
penalties  and  costs  are  paid  on  or  before  the  day  fixed  in  said  notice  for  such  sale  of 
said  property,  or  so  much  thereof  as  may  be  necessary  to  pay  sstid  taxes,  penalties 
and  costs,  said  property  will  be  sold  In  accordance  with  law  and  said  notice. 

[Bill  of  sale.]  On  payment  of  the  price  bid  for  any  property  sold,  the  delivery 
thereof  with  bill  of  sale  executed  by  the  controller  vests  the  title  In  the  purchaser. 
The  unsold  portion  of  any  property  so  seized,  may  be  left  at  the  place  of  sale  at  the 
risk  of  the  owner.  All  of  the  proceeds  of  any  such  sale  In  excess  of  the  taxes,  penalties, 
and  costs^  must  be  returned  to  the  owner  of  the  property  sold,  and  until  claimed  must 
be  deposited  with  the  state  treasurer,  as  trustee  for  such  owner,  and  subject  to  the 
order  of  the  owner  thereof,  his  heirs,  or  assigns. 
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[Notioe  by  state  controller.]  Within  ten  days  after  the  receipt  of  the  record  of 
assesBments  for  state  taxes,  the  controller  must  begin  the  publication  of  a  notice  to 
appear  daily  for  two  weeks,  in  one  daily  newspaper  of  general  circulation  published 
at  the  state  capital,  in  one  daily  newspaper  of  general  circulation  published  in  the 
city  and  county  of  San  Francisco,  and  in  one  daily  newspaper  of  general  circulation 
published  In  the  city  of  Los  Angeles,  specifying: 

1.  That  he  has  received  from  the  state  board  of  equalization  the  record  of  assess- 
ments for  state  taxes. 

2.  That  the  taxes  therein  assessed  are  due  and  payable  on  the  first  Monday  in  July 
and  that  one<half  thereof  will  be  delinquent  on  the  sixth  Monday  after  the  first  Monday 
in  July  at  six  o'clock  p.  m.,  and  that  unless  paid  to  the  state  treasurer  at  the  capital 
prior  thereto,  fifteen  per  cent  will  be  added  to  the  amount  thereof,  and  unless  paid 
prior  to  the  first  Monday  in  February  next  thereafter  at  six  o'clock  p.  m.,  an  additional 
five  per  cent  will  be  added  to  the  amount  thereof;  and  that  the  remaining  one-half 
of  said  taxes  will  become  delinquent  on  the  first  Monday  In  February  next  succeeding 
the  day  upon  which  they  became  due  and  payable,  at  six  o'clock  p.  m.;  and  if  not 
paid  to  the  state  treasurer  at  the  capital  prior  thereto,  five  per  cent  will  be  added  to 
the  amount  thereof. 

History:     Enacted  May  11,  1917,  Stats.  and.Amdts.  1917,  p.  354.    In 
effect  immediately. 

§  3668c.  TAXES  LIEN  ON  PBOPEBTY  AND  FBAN0HI8E8.  The  taxes 
levied  under  the  provisions  of  section  fourteen  of  article  thirteen  of  the  constitution 
of  this  state  and  sections  of  this  code  enacted  to  carry  the  same  into  effect  shall 
constitute  a  lien  upon  all  the  property  and  franchises  of  every  kind  and  nature 
belonging  to  the  companies  subject  to  taxation  for  state  purposes,  which  lien  shall 
attach  on  the  first  Monday  In  March  of  each  year.  Every  tax  herein  provided  for  has 
the  effect  of  a  judgment  against  the  company,  and  every  lien  created  by  the  constitu- 
tional and  statutory  provisions  aforesaid  has  the  effect  of  an  execution  duly  levied 
against  all  property  of  the  delinquent;  the  Judgment  is  not  satisfied  nor  the  lien  removed 
until. such  taxes,  penalties,  and  costs  are  paid,  or  the  property  sold  for  the  payment 
thereof.  No  final  discharge  In  bankruptcy  or  decree  of  dissolution  shall  be  made  and 
entered  by  any  court,  nor  shall  the  county  clerk  of  any  county  or  the  secretary  of  state 
file  any  such  discharge  or  decree,  or  file  any  other  document  by  which  the  term  of 
existence  of  any  corporation  shall  be  reduced  or  terminated  until  all  taxes,  penalties, 
and  costs  due  on  assessments  made  under  the  constitutional  and  statutory  provisions 
afbresaid  shall  have  been  paid  and  discharged. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  355.   In 
effect  immediately. 

§  3669.  TAXES  PAID  TO  STATE  TREASURER.  1.  All  taxes  assessed 
and  levied  under  the  provisions  of  section  fourteen  of  article  thirteen  of  the  constitu- 
ticm  of  this  state  and  sections  of  this  code  enacted  to  carry  the  same  into  effect  shall 
be  paid  to  the  state  treasurer,  upon  the  order  of  the  controller,  without  deduction  for 
any  taxes  assessed  and  levied  to  pay  the  principal  and  interest  of  any  bonded  indebted- 
ness mentioned  in  subdivision  (e)  of  section  fourteen  of  article  thirteen  of  the  consti- 
tution of  this  state,  and  the  amount  due  to  the  cities,  cities  and  counties,  counties, 
towns,  townships,  and  districts  on  account  of  said  taxes  assessed  and  levied  for  such 
bonded  indebtedness  shall  be  paid  to  said  cities,  cities  and  counties,  counties,  towns, 
townships,  or  districts  in  the  manner  provided  by  law.  The  controller  must  mark  the 
date  of  payment  of  any  tax  on  the  record  of  assessments  for  state  taxes. 

2.  [Controller's  receipt.]  The  controller  must  give  a  receipt  to  the  person  paying 
any  tax,  or  any  part  of  any  tax,  specifying  the  amount  of  the  assessment  and  the  tax, 
or  part  of  tax,  paid,  and  the  amount  remaining  unpaid,  if  any,  with  a  description  of 
the  property  assessed;  provided,  that  the  receipt  for  the  second  half  of  the  taxes  may 

9807 


iaeaaa  political  codb.  [Pt.  ni,Tit.ix, 

refer,  b^r  number  or  In  any  other  Intelligible  manner,  to  the  receipt  given  for  the  first 
half  of  said  taxes,  in  lieu  of  a  description  of  the  property  assessed. 

3.  [Taxes  In  excess  of  what  was  legally  due.]  Whenever  any  taxes,  penalties,  or 
costs  collected  and  paid  to  the  state  treasurer  aa  hereinbefore  provided,  shaU  have  been 
paid  more  than  once,  or  shall  have  been  erroneously  or  illegally  collected,  or  when  any 
taxes  shall  have  been  collected  and  paid  pursuant  to  said  provisions  of  law  upon  a  com- 
putation erroneously  made  by  reason  of  clerical  mistake  of  the  officers  or  employees 
of  the  state  board  of  equalization,  or  shall  have  been  computed  in  a  manner  contrary 
to  law,  the  state  board  of  equalization  shall  certify  to  the  state  board  of  control  the 
amount  of  such  taxes,  penalties,  or  costs,  collected  in  excess  of  what  was  legally  due, 
from  whom  they  were  collected  or  by  whom  paid,  and  if  approved  by  said  board  of 
control,  the  same  shall  be  credited  to  the  company  or  person  to  whom  it  rightfully 
belongs,  at  the  time  of  the  next  payment  of  taxes.  No  claim  for  such  credit  shall  be 
so  audited,  approved,  allowed,  or  paid  unless  presented  within  one  year  after  the 
payment  sought  to  be  refunded. 

4.  [Cancellation  of  assessment.]  In  case  the  assessment  of  any  property  oi-  any 
company  is  duplicated  upon  the  record  of  assessments  for  state  taxes,  or  there  appears 
thereon  the  assessment  of  any  company  whose  charter  has  been  forfeited  or  right 
to  do  business  in  this  state  has  been  forfeited,  or  the  assessment  of  any  company 
which,  for  any  reason,  could  not  be  legally  assessed,  the  state  board  of  equalization 
or  the  controller  shall  certify  such  fact  to  the  state  board  of  control  and  said  board 
of  control  shall  authorize  the  cancellation  of  such  assessment. 

History:  Enactment  approved  March  9,  1883,  Stats,  and  Amdts. 
1883,  p.  70;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  442; 
March  22,  1905,  Stats,  and  Amdts.  1905,  p.  123;  repealed  May  11,  1917, 
Stats,  and  Amdts.  1917,  p.  336,  and  present  section  enacted  May  11, 
1917,  Stats,  and  Amdts.  1917,  p.  356.   In  effect  inunediately. 

1.     ConatmctloB. — It  is  to   the  taxes  pro-       trie  &  Mfg.  Co.  v.   Chambers,   169  Cal.    131, 
vided  for  In  f  3668   to  which  the  provisions       145  Pac.  1025. 
of  this  section  apply. — ^Westlnghouse   Elec-  See,  also,  ante,  S  3664. 

§  3669a.  ACTION  FOR  BECOVERT  OF  TAX.  1.  Any  company,  person 
or  association  claiming  and  protesting  as  herein  provided  that  the  assessment  made 
against  him  or  it  by  the  state  board  of  equalization  is  void  in  whole  or  in  part  may 
bring  an  action  against  the  state  treasurer  for  the  recovery  of  the  whole  or  any  part 
of  such  tax,  penalties  or  costs  paid  on  such  assessment  upon  the  grounds  stated  in 
such  protest,  but  no  such  action  may  be  brought  later  than  the  third  Monday  in  Feb- 
ruary next  following  the  day  on  which  the  taxes  were  due,  nor  unless  such  company, 
person  or  association  shall  have  filed  with  the  state  controller  at  the  time  of  payment 
of  such  taxes  a  written  protest  stating  whether  the  whole  assessment  is  claimed  to  be 
void,  or  if  a  part  only,  what  part,  and  the  grounds  upon  which  such  claim  is  founded; 
and  when  so  paid  under  protest  the  payment  shall  in  no  case  be  regarded  as  voluntary. 

2.  [Procedure.]  Whenever  under  the  provisions  of  this  section  an  action  is  com- 
menced against  the  state  treasurer,  a  copy  of  the  complaint  and  of  the  summons 
must  be  served  upon  the  treasurer,  or  his  deputy.  At  the  time  the  treasurer  demurs 
or  answers,  he  may  demand  that  the  action  be  tried  in  the  superior  court  of  the  county 
of  Sacramento,  which  demand  must  be  granted.  The  attorney  general  must  defend  the 
action.  The  provisions  of  the  Code  of  Civil  Procedure  relating  to  pleadings,  proofs, 
trials,  and  appeals  are  applicable  to  the  proceedings  herein  provided  for.  A  failure  to 
begin  such  action  within  the  time  herein  specified  shall  be  a  bar  against  the  recovery 
of  such  taxes.  In  any  such  action  the  court  shall  have  power  to  render  judgment  for 
plaintiff  for  any  part  or  portion  of  the  tax,  penalties  or  costs  found  to  be  void  and  so 
paid  by  plaintiff  upon  such  assessment. 

3.  [No  Judgment  for  plaintiff,  when.]  In  no  case  shall  any  Judgment  be  rendered  in 
favor  of  plaintiff  in  any  action  brought  against  the  state  treasurer  to  recover  any  tax, 
when  said  action  is  brought  by  or  in  the  name  of  an  assignee  of  the  person,  company 
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or  corporation  paying  said  tax,  or  by  any  person,  company  or  corporation  other  than 
the  person,  company  or  corporation  that  has  paid  said  tax. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  357.    in 
effect  immediately. 

§  3669b.  REASSESSMENT.  1.  Every  assessment  of  property  made  after 
November  8,  1910,  under  the  provisions  of  section  fourteen,  article  thirteen  of  the  con- 
stitution and  under  the  provisions  of  any  law  enacted  to.  carry  into  effect  said  section 
of  the  constitution  which  is,  or  may  hereafter  be  adjudged  to  be  invalid  by  reason  of 
any  illegality,  invalidity,  or  Irregularity,  declared  or  existing,  in  the  assessment  of 
such  property,  or  in  the  mode  provided  for  the  assessment  thereof,  shall  be  remade 
and  the  property  reassessed  and  equalized  for  each  year  for  which  such  assessment  is 
invalid  as  aforesaid,  and  for  the  year  for  which  the  assessment  of  such  property  was 
invalid  as  aforesaid,  and  such  reassessment  and  equalization  shall  be  made  by  the 
same  officers  and  boards,  at  the  same  time  or  times,  as  are  prescribed  by  law  for  the 
assessment  and  equalization  of  property,  of  the  same  classes  or  kinds  as  the  property 
which  hereby  is  required  to  be  reassessed.  The  assessment  and  equalized  assessment 
of  such  property  shall  be  entered  on  the  several  assessment  rolls  or  books  in  the  same 
manner  that  assessments  of  such  property  are  or  were  required  by  law  to  be  entered 
for  the  year  or  years  for  which  such  reassessments  shall  be  made.  And  there  is 
hereby  levied  for  state  purposes  the  same  rates  of  taxation  for  each  of  such  respective 
years  as  were  levied  upon  such  property  for  each  of  said  years  for  said  state  purposes. 

2.  [Manner  of  reassessment.]  All  property  herein  and  hereby  authorized  to  be 
reassessed  shall  be  reassessed  and  equalized  by  the  proper  officers  and  boards  at  the 
value  to  which  and  to  the  person  or  corporation  to  whom  or  to  which  such  property 
ous^t,  for  each  of  such  years,  to  have  been  assessed,  under  such  rules  of  notice  and  at 
the  times  and  in  the  modes  as  are  prescribed  for  the  assessment  and  equalization  of 
like  classes  of  property;  and  the  assessment  and  equalization  thereof,  and  the  levy 
and  collection  of  taxes  thereunder,  shall  be  made  by  the  proper  officers  at  the  time, 
upon  like  notice  and  in  the  manner  now  or  hereafter  provided  by  law  for  making 
assessments  and  equalizing  the  same,  and  for  the  levy  and  collection  of  taxes  on  like 
classes  of  property;  and  if  the  taxes  so  relevled  shall  become  delinquent,  there  shall 
be  added  thereto  and  the  amount  thereof  the  same  percentage  as  a  penalty  for  such 
delinquency  as  Is  added  to  other  delinquent  taxes  on  like  classes  of  property;  and 
such  delinquent  taxes  and  penalties  added  thereto  shall  be  collected  by  the  proper 
officers  in  the  manner  now  or  hereafter  provided  by  law  for  the  collection  of  delinquent 
taxes  and  penalties  upon  like  classes  of  property,  the  collectors  of  such  taxes  to  allow 
as  credits  thereon  all  payments  theretofore  made  on  the  tax  as  first  levied. 

3.  [No  limitation  on  action  for  collection  of  taxes.]  There  shall  be  no  limitation 
or  limitations  as  to  the  time  in  which  actions  for  the  collections  of  taxes  levied  under 
this  sei^ion  may  be  commenced,  and  all  the  provisions  of  law  now  or  hereafter  provided 
in  respect  to  assessments,  equalization,  levy,  and  collection  of  taxes  shall,  where  appli- 
cable, apply  to  reassessments,  equalization,  and  relevies  and  collections  of  taxes  made 
under  the  provisions  of  this  section. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  357.    In 
effect  immediately. 

§36690.    SUSPENSION  OF  OORPOBATE  POWERS  ON  FAILXTBE  TO 

PAY  TAXES.  1.  Within  ten  days  after  the  first  Monday  in  February,  the  controller 
shall  send  by  mail  to  the  last  known  address  of  any  company  whose  taxes  are  delin- 
quent a  notice  of  the  amount  of  said  taxes,  penalties,  and  costs,  and  that  if  the  said 
taxes,  penalties,  and  costs  are  not  paid  on  or  before  the  Saturday  preceding  the  first 
Monday  in  March  next  thereafter  at  six  o'clock  p.  m.  of  said  day,  the  corporate  powers, 
rights  and  privileges  of  such  delinquent  company,  if  it  be  a  domestic  corporation,  will 
be  at  that  time  suspended  and  thereafter  Incapable  of  exercise,  and  that  if  the  delin- 
quent company  be  a  foreign  corporation  it  will  thereupon  forfeit  its  right  to  do  Intrastate 
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business  in  this  state.  If  the  taxes,  penalties,  and  costs  are  not  paid  within  the  time 
specified  in  said  notice,  the  controller  shall,  on  said  Saturday  preceding  the  first  Mon- 
day in  March  at  six  o'clock  p.  m.  of  said  day,  mark  on  the  record  of  assessments  for 
state  taxes  opposite  the  assessment  of  the  delinquent  corporation  the  words  "corporate 
powers  suspended,"  if  the  delinquent  corporation  be  a  domestic  corporation,  and 
thereupon  said  corporate  powers  shall  be  suspended  and  incapable  of  exercise  until 
restored  as  hereinafter  provided;  and  if  the  delinquent  corporation  be  a  foreign  cor- 
poration the  controller  shall  mark  on  the  record  of  assessments  for  state  taxes  opposite 
the  assessment  of  such  delinquent  corporation  the  words  "right  to  do  intrastate  business 
forfeited"  and  thereupon  said  right  to  do  such  business  shall  be  so  forfeited.  He  shall 
at  ont»  report  to  the  secretary  of  state  the  name  and  number  of  charter  of  each 
corporation  whose  corporate  powers  have  been  suspended  or  right  to  do  business  has 
been  forfeited  for  nonpayment  of  taxes. 

[List  sent  to  county  clerk  and  county  recorder.]  On  or  before  the  first  Monday 
in  April  of  each  year  the  controller  shall  make  a  list  of  all  corporations  subject  to  the 
tax  imposed  under  sections  three  thousand  six  hundred  sixty-four  a,  three  thousand 
six  hundred  sixty-four  b,  three  thousand  six  hundred  sixty-four  c,  and  three  thousand 
six  hundred  sixty-four  d  of  this  code  and  which  have  failed  to  pay  the  same  and  transmit 
a  certified  copy  thereof  to  each  county  clerk  and  county  recorder  in  this  state.  Said 
county  clerks  and  county  recorders  shall  file  such  certified  copies  in  their  respective 
ofllces  in  such  manner  that  the  same  shall  be  preserved  in  the  form  of  a  permanent 
record  of  such  ofllce  and  easily  identified  by  and  available  to  the  public.  Said  copies 
so  certified  by  the  controller  and  filed  as  herein  provided  shall  in  the  case  of  each 
corporation  state  whether  such  corporation  is  a  domestic  or  foreign  corporation  and 
specify  the  penalty  which  each  corporation  has  incurred  for  failure  to  pay  the  tax 
Imposed  by  this  act.  Such  certified  copies  so  filed  with  either  of  said  county  officers, 
or  any  copy  thereof  certified  by  the  controller  shall  be  received  in  evidence  in  any 
court  in  lieu  of  the  original  record  on  file  with  the  controller  and  shall  be  prima  facie 
evidence  of  the  truth  of  all  statements  contained  therein. 

2.  [Corporate  powers  suspended,  when.]  After  six  o'clock  p.  m.  of  the  Saturday 
preceding  the  first  Monday  in  March  in  any  year,  the  corporate  rights,  privileges  and 
powers  of  every  domestic  corporation  which  has  failed  to  pay  said  tax  and  money 
penalty  shall,  from  and  after  said  hour  of  said  day,  be  suspended,  and  incapable  of 
being  exercised  for  any  purpose  or  in  any  manner,  except  to  defend  any  action  brought 
in  any  court  against  such  corporation,  until  said  tax  with  all  accrued  penalties,  and 
all  taxes  and  charges  due  the  state  under  the  corporation  license  act  are  paid  as  here- 
inafter provided.  The  right  and  privilege  of  every  foreign  corporation  to  transact 
Intrastate  business  in  this  state  shall,  for  failure  to  pay  said  tax  and  money  penalty, 
be  forfeited  at  said  hour  of  said  day,  and  the  controller  shall  make  a  record  of  such 
forfeiture.  In  the  case  of  foreign  corporations  such  forfeiture  may  be  relieved  and  the 
corporation's  privilege  to  transact  intrastate  business  in  this  state  restored  in  the 
manner  hereinafter  provided. 

[Penalty  for  exercising  powers  of  delinquent  corporation.]  After  said  hour  of  said 
day  and  until  such  taxes,  penalties  and  charges  are  paid,  every  person  who  attempts 
or  purports  to  exercise  any  of  the  rights,  privileges  or  powers  of  any  delinquent  cor- 
poration, or,  who  transacts  or  attempts  to  transact  any  intrastate  business  in  this 
state  in  behalf  of  any  forfeited  foreign  corporation,  shall  be  guilty  of  a  misdemeanor 
and  upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less  than  two  hundred 
fifty  dollars  and  not  exceeding  one  thousand  dollars,  or  by  Imprisonment  In  the  county 
Jail  not  less  than  fifty  days  or  more  than  five  hundred  days,  or  by  both  such  fine  and 
Imprisonment.  The  Jurisdiction  of  such  offense  shall  be  held  to  be  in  any  county  In 
which  any  part  of  such  attempted  exercise  of  such  powers,  or  any  part  of  such  trans- 
action of  business  was  had  or  occurred.  Every  contract  made  in  violation  of  this 
section  is  hereby  declared  to  be  void. 

3.  [Procedure  for  restoration  of  powers.]  All  corporate  powers,  rights  and  privileges 
suspended,  or  forfeited  may  be  revived  and  restored  to  full  force  and  effect  by  the 
payment  of  all  accrued   taxes  and  penalties  due  to  the  state  under  sections   three 
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thousand  six  hundred  sixty-four  a,  three  thousand  six  hundred  sixty-four  b,  three  thou- 
sand six  hundred  sixty-four  c,  and  three  thousand  six  hundred  sixty-four  d  of  this  code 
and  the  corporation  license  act.  In  case  the  application  for  such  reyivor  and  restora- 
tion is  not  made  during  the  year  in  which  such  suspension  or  forfeiture  occurred,  such 
application  shall  not  be  granted  nor  a  certificate  of  revivor  issued  to  such  corporation 
until  there  is  paid  to  the  controller  in  addition  to  said  tax  and  money  penalty  due  the 
state  under  said  sections  of  this  code  for  the  year  in  which  such  suspension  or  forfeiture 
occurred,  a  sum  of  money  equal  to  the  tax,  without  penalty,  imposed  under  the  pro- 
visionB  of  said  sections  of  this  code  during  the  year  in  which  such  suspension  or 
forfeiture  occurred,  for  each  year  succeeding  said  year  in  which  such  suspension  or 
forfeiture  occurred. 

[Controller's  certificate.]  Upon  payment  of  all  such  taxes  and  penalties,  and  upon 
payment  of  all  other  taxes  due  the  state  under  the  corporation  license  act  of  this  state, 
the  state  controller  shall  issue  a  certificate  under  his  seal  evidencing  such  payment 
and  restoration,  which  certificate,  when  recorded  in  the  ofllce  of  any  county  recorder 
shall  constitute  a  release  of  all  existing  liens  for  such  taxes  upon  the  property  of  such 
corporation.  EZach  county  recorder  shall  keep  an  index  of  all  such  controller's  certifi- 
cates recorded  by  him.  Upon  presentation  of  such  controller's  certificate  of  revivor 
to  any  county  clerk  said  officer  shall  make  a  record  thereof  in  his  office  in  a  book  kept 
for  such  purpose.  The  record  so  made  by  said  county  clerk  shall  be  prima  facie 
evidence  of  the  restoration  to  such  corporation  of  all  previously  suspended  or  for- 
feited rights,  powers  and  privileges  unless  it  appears  from  the  records  in  the  office  of 
such  county  clerk  or  of  the  secretary  of  state  that  subsequent  to  the  date  of  such 
certificate  of  revivor  the  powers  of  said  corporation  have  been  suspended  or  its  right 
to  do  intrastate  business  forfeited. 

4.  [Action  by  controller  to  collect  delinquent  taxes.]  The  controller  may,  on  or 
before  the  thirtieth  day  of  April  next  following  said  delinquency  and  suspension  or 
forfeiture,  bring  an  action  in  a  court  of  competent  jurisdiction  in  the  county  of  Sacra- 
mento in  the  name  of  the  people  of  the  State  of  California,  to  collect  any  delinquent 
taxes,  together  with  any  penalties,  or  costs,  which  have  not  been  paid  in  accordance 
with  the  provisions  of  this  code  and  appearing  delinquent  upon  the  record  of  assess- 
ments for  state  taxes  hereinbefore  mentioned. 

The  attorney  general  must  prosecute  such  action,  and  the  provisions  of  the  Code  of 
Civil  Procedure  relating  to  service  of  summons,  pleadings,  proofs,  trials,  and  appeals 
are  applicable  to  the  proceedings  herein  provided  for.  In  such  action  a  writ  of  attach- 
ment may  be  issued,  and  no  bond  or  affid^,vit  previous  to  the  issuing  of  said  attachment 
is  required. 

[Service  of  summons.]  In  the  case  of  companies  whose  right  to  do  business  has 
been  forfeited  or  corporate  powers  suspended,  service  of  summons  may  be  made  upon 
the  persons  provided  for  by  law  to  be  served  as  agents  or  officers  of  any  of  such 
companies  and  such  persons  shall  be  deemed  to  be  the  agents  of  such  companies  for 
all  purposes  necessary  in  order  to  prosecute  such  action.  In  the  case  of  corporations 
whose  powers  have  been  suspended,  the  persons  constituting  the  board  of  directors 
thereof  shall  have  the  power  and  right  to  defend  such  action.  Payment  of  the  taxes 
and  penalties,  or  amount  of  the  Judgment  recovered  in  such  action  must  be  made  to 
the  state  treasurer. 

[Evidence  of  unpaid  taxes.]  In  such  actions  the  record  of  assessments  for  state 
taxes,  or  a  copy  of  so  much  thereof  as  is  applicable  in  said  action,  duly  certified  by 
the  controller,  or  by  the  secretary  of  the  state  board  of  equalization,  showing  unpaid 
taxes  against  any  company,  person  or  association  assessed  by  the  state  board  of 
equalization,  Is  prima  fade  evidence  of  the  assessment  upon  the  property  and  franchises, 
the  delinquency,  the  amount  of  the  taxes,  penalties,  and  costs  due  and  unpaid  to  the 
state,  and  that  the  company,  person,  or  association  is  indebted  to  the  people  of  the 
State  of  Califomia  in  the  amount  of  taxes  and  penalties  therein  appearing  unpaid, 
and  that  all  the  forms  of  law  in  relation  to  the  assessment  and  levy  of  such  taxes  have 
been  complied  with. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  358.    In 
effect  immediately. 

SSOl 
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§3669d.  PROCEDURE  FOR  RELIEVINa  FORFEITURE.  1.  Any  cor- 
poration  which  has  heretofore  failed  to  pay  any  tax  and  penalty  Imposed  under  the 
provisions  of  section  fourteen,  article  thirteen,  of  the  constitution,  and  chapter  three 
hundred  thirty-five,  statutes  1911  and  amendments  thereof,  and  for  such  nonpayment 
suffered  a  forfeiture  of  the  charter  of  such  corporation  or  of  its  right  to  do  business 
in  this  state,  may  be  relieved  of  such  forfeiture,  or  may  be  restored  to  Its  right  to  do 
business  in  this  state,  upon  making  application  therefor  in  writing  and  paying  the  tax 
and  penalties  for  nonpayment  of  which  such  forfeiture  occurred.  Application  for 
restoration,  under  the  provisions  of  this  section,  shall  be  made  in  writing,  shall  be 
signed  by  four-fifths  of  the  surviving  trustees  or  directors  of  said  corporation,  duly 
verified  by  said  trustees  or  directors,  and  filed  with  the  state  controller.  In  case  such 
application  for  revivor  is  made  In  any  year  other  than  the  year  In  which  such  forfeiture 
occurred  then  upon  payment  of  twice  the  amount  of  the  tax  and  penalty  due  the  state 
for  the  year  in  which  such  forfeiture  occurred,  together  with  the  amount  of  the  license 
fee  due  the  state  under  the  corporation  license  tax  act  for  the  year  in  which  such 
forfeiture  occurred  and  for  the  year  in  which  such  revivor  is  sought,  the  state  con- 
troller shall  issue  a  certificate  of  revivor  to  such  corporation,  and  thereupon  such 
corporation  Is  revived  and  Its  powers  restored  to  full  force  and  effect. 

The  revivor  of  a  corporation  under  the  provisions  of  this  section  shall  be  without 
prejudice  to  any  action  or  proceeding,  defense  or  right,  which  has  occurred  by  reason 
of  the  original  forfeiture. 

2.  [Reviving  corporation  under  new  name.]  In  case  the  name  of  any  corporation 
which  has  suffered  a  forfeiture  under  the  provisions  of  chapter  three  hundred  thirty- 
five,  statutes  of  1911  or  amendments  thereof,  has  been  adopted  by  any  other  corpora- 
tion since  the  date  of  said  forfeiture,  or  in  case  any  corporation  has  adopted  subsequent 
to  such  forfeiture  any  name  so  closely  resembling  the  name  of  such  reviving  corpora- 
tion as  will  tend  to  deceive,  then  such  reviving  corporation  shall  be  entitled  to  a  certifi- 
cate of  revivor  pursuant  to  the  terms  of  this  section  only  upon  the  adopting  by  such 
corporation  seeking  revivor  of  a  new  name,  and  in  such  case  nothing  in  this  section 
contained  shall  be  construed  as  permitting  such  reviving  corporation  to  carnr  on  any 
business  under  its  former  name.  Such  reviving  corporation  shall  have  the  right  to 
use  its  former  name  or  take  such  new  name  only  upon  filing  an  application  therefor 
with  the  secretary  of  state,  and  upon  the  Issuing  of  a  certificate  to  sutih  corporation  by 
the  secretary  of  state,  setting  forth  the  right  of  such  corporation  to  take  such  new 
name  or  use  its  former  name  as  the  case  may  be.  The  secretary  of  state  shall  not 
issue  any  certificate  permitting  any  corporation  to  take  or  use  the  name  of  any  cor- 
poration heretofore  organized  in  this  state  and  which  has  not  suffered  a  forfeiture 
under  either  of  the  acts  In  this  section  first  above  mentioned,  or  to  take  or  use  a  name 
so  closely  resembling  the  name  of  any  corporation  heretofore  organized  In  this  state 
as  will  tend  to  deceive. 

The  provisions  of  title  nine,  part  three  of  the  Code  of  Civil  Procedure,  in  so  far  as 
they  conflict  with  this  section  of  this  code  are  not  applicable  to  corporations  seeking 
revivor  under  this  section. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  361.    In 
effect  immediately. 

§  3669e.  POWERS  OF  STATE  BOARD  OF  EQUALIZATION.  In  addition 
to  the  powers  and  duties  prescribed  elsewhere  in  this  code,  it  is  the  duty  of  the  state 
board  of  equalization,  and  the  said  board  shall  have  power,  for  carrying  into  effect  the 
provisions  for  assessments  under  section  fourteen  of  article  thirteen  of  the  constitu- 
tion of  this  state: 

1.  [Prescribe  forms.]  To  prescribe  the  forms  upon  which  the  reports  required  by 
sections  three  thousand  six  hundred  sixty-five  c,  three  thousand  six  hundred  sixty-six 
b  and  three  thousand  six  hundred  sixty-seven  of  this  code  shall  be  made. 

2.  [Inspect  property.]  Whenever  deemed  necessary,  to  visit  as  a  board,  or  by  the 
individual  members  thereof,  or  to  send  Its  secretary  or  duly  appointed  representative 
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I  to  any  portion  of  this  state  for  the  purpose  of  Inspecting  property  and  learning  the 

value  thereof,  and  of  collecting  information  to  enable  it  to  Justly  assess  and  levy  the 
taxes  provided  for  as  aforesaid. 

3.  [Call  public  official.]  To  call  before  it,  or  any  member  thereof,  or  before  its 
secretary  or  duly  appointed  representative  on  such  visit,  any  public  official,  and  to 
require  him  to  produce  any  public  record,  papers  or  documents  in  his  custody. 

4.  [Issue  subpoenas.]  To  issue  subpoenas  for  the  attendance  of  witnesses  or  the 
production  of  books  before  the  board,  or  any  member  thereof;  which  subpoenas  must 
be  signed  by  a  member  of  the  board  and  may  be  served  by  any  person. 

5.  [Require  attendance.]  To  require  any  person  having  knowledge  of  the  business 
of  any  of  the  companies  mentioned  in  section  fourteen  of  article  thirteen  of  the  con- 
stitution of  this  state,  or  having  the  custody  of  the  books  and  accounts  of  such  com- 
panies, to  attend  before  the  board  or  any  member  thereof,  or  before  the  secretary 
or  the  duly  appointed  representative  of  said  board  and  bring  with  him  for  inspection 
any  books,  or  papers,  of  such  company  In  his  possession  or  under  his  control,  and  to 
testify  under  oath  touching  any  matter  relating  to  the  assessment  to  be  made  under 
the  provisions  of  the  constitution  aforesaid.  A  member  of  the  board,  its  secretary,  or 
duly  appointed  representative  Is  authorized  to  administer  such  oath. 

6.  [Examine  books  and  accounts.]  Said  board  of  equalization  is  hereby  authorized 
and  empowered  to  examine  the  books  and  accounts  of  all  companies  required  by  law 
to  report  to  it  and  to  employ  an  expert  accountant  or  accountants  to  assist  in  the 
examination  of  the  books  and  accounts  of  any  such  companies  when  In  the  Judgment  of 
said  board  the  exigencies  of  the  case  may  so  require. 

7.  [Unlawful  to  divulge  Information.]  It  shall  be  unlawful  for  any  member  or  ex- 
member  of  the  state  board  of  equalization,  or  for  any  agent  employed  by  It,  or  for  the 
controller,  or  ex-controller,  or  for  any  person  employed  by  him  or  for  any  person  who 
may  at  any  time  have  obtained  such  knowledge  from  any  of  the  foregoing  officers  or 
persons,  to  divulge  or  make  known  in  any  manner  whatever  not  provided  by  law,  any 
of  the  following  items  of  Information  concerning  the  business  affairs  of  companies 
reporting  to  the  said  board: 

(a)  Any  information  concerning  the  business  affairs  of  any  company  which  is 
gained  during  an  examination  of  its  books  and  accounts  or  in  any  other  manner,  and 
which  information  is  not  required  to  be  reported  to  the  state  board  of  equalization  in 
the  reports  or  statements  provided  for  in  paragraphs  numbered  one  to  twelve  of  sec- 
tion three  thousand  six  hundred  sixty-five  c  and  paragraphs  numbered  one  to  ten  of 
section  three  thousand  six  hundred  sixty-seven  of  this  code. 

(b)  Any  information,  other  than  the  assessment  and  the  amount  of  taxes  levied, 
obtained  by  the  state  board  of  equalization  in  accordance  with  the  provisions  of  sec- 
tions three  thousand  six  hundred  sixty-five  c  and  three  thousand  six  hundred  sixty- 
seven  of  this  code,  from  any  company  other  than  any  of  those  enumerated  in  sections 
three  thousand  six  hundred  sixty-four  a,  three  thousand  six  hundred  sixty-four  b  and 
three  thousand  six  hundred  sixty-four  c  of  this  code. 

(c)  Any  particular  item  or  items  of  information  relating  to  the  disposition  of  its 
earnings  contained  In  the  report  of  a  quasi-public  corporation  which  any  such  corpora- 
tion may,  by  written  communication  specifying  the  Items  and  presented  at  the  time 
when  it  files  its  report,  request  shall  be  treated  as  confidential. 

Provided,  however,  that  the  governor  may  authorize  examination  of  such  reports 
by  other  state  officers,  in  which  event  the  Information  obtained  by  such  officer  shall 
not  be  made  public,  and  he  may  also  direct  that  any  of  the  information  herein  referred 
to  be  made  public,  in  which  event  it  shall  no  longer  be  unlawful  to  divulge  or  make 
known  the  same. 

[Penalty.]  Any  violation  of  the  provisions  of  subdivision  seven  of  this  section  shall 
he  a  misdemeanor  and  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars, 
or  by  imprisonment  not  exceeding  six  months,  or  both,  at  the  discretion  of  the  court. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  363.    In 
effect  immediately. 
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§3670.    EQUALIZATION  OF  ASSESSMENTS  ON  REAL  ESTATE  OF 

BANKS.  On  the  second  Monday  in  August  of  each  year  the  auditor  of  each  county 
must  report  to  the  state  board  of  equalization,  In  addition  to  the  items  required  to  be 
so  reported  by  him  under  section  three  thousand  seven  hundred  twenty-eight  of  this 
code,  the  value  of  each  piece  of  real  estate  other  than  mortgage  interests  therein 
belonging  to  each  bank  in  his  county  as  assessed  and  equalized  for  purposes  of  county 
taxation. 

Whenever  the  state  board  of  equalization  is  satisfied  after  investigation  that  any 
county  assessor,  or  board  of  equalization,  has  assessed  any  real  estate  belonging  to 
any  bank  above  its  full  cash  value  and  has  thereby  unjustly  reduced  the  amount  of 
taxes  due  the  state  from  said  bank,  said  state  board  shall,  under  such  rules  of  notice 
to  the  clerk  of  the  board  of  supervisors  of  the  county  affected  thereby  as  the  said 
state  board  shall  deem  reasonable,  equalize  the  assessed  value  of  such  real  estate  and 
shall  upon  completion  of  said  equalization  issue  an  order  to  said  assessor  or  board  of 
equalization  and  to  the  county  auditor  of  the  county  in  which  said  real  estate  is  located, 
fixing  the  assessed  value  of  said  real  estate. 

The  value  so  equalized  and  fixed,  and  no  other,  shall  be  deemed  the  value,  as 
assessed  for  county  taxes,  of  such  real  estate,  and  the  sole  basis  of  taxation  upon  such 
real  estate  for  county  taxes. 

A  copy  of  the  order  certified  by  the  secretary  of  the  state  board  of  equalization 
shall  be  prima  facie  evidence  of  the  regularity  of  all  proceedings  of  the  board  resulting 
in  the  action  which  is  the  subject  matter  of  the  order. 

History:  Enactment  approved  March  9,  1883,  Stats,  and  Amdts. 
1883,  p.  71;  amended  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  442; 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  318;  repealed  May  11,  1917, 
Stats,  and  Amdts.  1917,  p.  336,  and  present  section  enacted  May  11, 
1917,  Stats,  land  Amdts.  1917,  p.  364.   In  effect  immediately. 

As  to  coBatmctlon,  see  ante,  {  3664. 

§  3670a.    EQUALIZATION  OF  ASSESSKENTS  ON  REAL  ESTATE  OF 

INSURANCE  COMPANIES.  The  state  board  of  equalization  shall  immediately  after 
the  county  and  city  assessments  have  been  completed,  ascertain  the  value  of  any  real 
estate  belonging  to  any  insurance  company  as  assessed  and  equalized  for  purposes 
of  county  and  of  city  taxation. 

Whenever  the  state  board  of  equalization  is  satisfied  after  investigsction  that  any 
county,  city  and  county,  city,  or  district  assessor,  or  board  of  equalization,  has  assessed 
any  real  estate  belonging  to  any  insurance  company  above  its  full  cash  value  and  has 
thereby  unjustly  reduced  the  amount  of  taxes  due  the  state  from  said  insurance  com- 
pany, said  state  board  shall,  under  such  rules  of  notice  to  the  clerk  of  the  board  of 
supervisors  of  the  county  or  the  proper  officer  of  the  city  affected  as  the  board  shall 
deem  reasonable,  equalize  the  assessed  value  of  such  real  estate  and  shall  upon  the 
completion  of  said  equalization,  issue  an  order  to  said  assessor  or  board  of  equalization 
and  to  the  county,  city  and  county,  city  or  district  auditor  or  clerk  of  the  county,  city 
and  county,  city,  or  district  in  which  said  real  estate  is  located,  fixing  the  assessed 
value  of  said  real  estate. 

The.  value  so  equalized  and  fixed,  and  no  other,  shall  be  deemed  the  value,  as 
assessed  for  county,  city  and  county,  city,  or  district  taxes,  of  such  real  estate,  and 
the  sole  basis  of  taxation  upon  such  real  estate,  for  county,  municipal  and  district 
taxes. 

A  copy  of  the  order  certified  by  the  secretary  of  the  state  board  of  equalization  shall 
be  prima  facie  evidence  of  the  regularity  of  all  proceedings  of  the  board  resulting  in 
the  action  which  is  the  subject  matter  of  the  order. 

History:  Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  365.  In 
effect  immediately. 
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§  3670b.  SEGREGATION  BT  ASSESSOR.  Each  county,  city  and  county, 
city,  and  district  assessor  must  segregate  on  his  assessment  roll,  as  directed  by  the 
state  board  of  equalization: 

1.  [Assessments  by  state  board  of  equalization.]  The  assessments  made  by  the 
state  board  of  equalization,  and  apportioned  to  the  county,  city  and  county,  city,  town, 
township,  or  district,  upon  the  franchises,  roadway,  roadbed,  rails  and  rolling  stock  of 
all  railroads  operated  In  more  than  one  county  in  this  state  under  the  provisions  of 
the  Political  Code  as  the  same  existed  and  were  in  force  on  the  seventh  day  of  Novem- 
ber In  the  year  one  thousand  nine  hundred  ten;  and 

2.  [Assessments  by  assessors.]  The  assessments  made  by  said  assessors  of  any 
other  property  enumerated  in  subdivisions  (a),  (b),  and  (d)  of  section  fourteen  of 
article  thirteen  of  the  constitution  of  this  state,  which  Is  located  In  the  county,  or  city 
jand  county,  or  any  city,  town,  township,  or  district  in  which  it  is  subject  to  taxation 
for  paying  the  principal  and  Interest  of  any  bonded  indebtedness  created  and  out- 
standing by  any  city,  city  and  county,  county,  town,  township,  or  district  prior  to  the 
eighth  day  of  November  in  the  year  one  thousand  nine  hundred  ten,  as  provided  In 
subdivision  (e)  of  section  fourteen  of  article  thirteen  of  the  constitution  of  this  state. 

Immediately  upon  completion  of  the  assessment  and  equalization  of  property  for 
the  purposes  of  taxation  in  each  year  the  auditor  or  clerk  of  each  county,  city  and 
county,  dty,  town,  or  district  must  transmit  to  the  state  board  of  equalization  a  dupli- 
cate of  that  part  of  the  assessment  roll  containing  the  assessments  and  apportionments 
referred  to  in  paragraphs  one  and  two  of  this  section. 

[Equalization  of  assessments.]  Whenever  the  state  board  of  equalization  Is  satisfied 
after  investigation  that  any  county,  city,  or  other  assessor,  or  board  of  equalization, 
has  assessed  for  taxation  to  pay  the  principal  and  Interest  of  any  bonded  indebtedness 
created  and  outstanding  by  any  county,  city  and  county,  city,  town,  township,  or 
district  prior  to  the  eighth  day  of  November  in  the  year  one  thousand  nine  hundred 
ten,  as  provided  in  subdivision  (e)  of  section  fourteen  of  article  thirteen  of  the  consti- 
tution of  this  state,  any  of  the  property  taxed  exclusively  for  state  purposes  as  provided 
In  subdivisions  (a),  (b)  and  (d)  of  section  fourteen  of  article  thirteen  of  the  consti- 
tution of  this  state,  or  has  assessed  for  purposes  of  county,  city  and  county,  city,  or 
district  taxation  the  property  other  than  the  franchise  of  any  company  taxable  for  a 
franchise  imder  subdivision  (d)  of  said  section  and  article  of  the  constitution,  above 
its  fuU  cash  value  and  has  thereby  unjustly  reduced  the  amount  of  taxes  due  the  state 
on  such  property,  sai4  state  board  shall,  under  such  rules  of  notice  to  the  clerk  of  the 
board  of  supervisors  of  the  county,  or  city  and  county,  or  to  the  city  clerk  of  the  city, 
affected  thereby  as  the  board  shall  deem  reasonable,  equalize  the  assessed  value  of 
such  property,  and  shall  issue  an  order  to  said  assessor  or  board  of  equalization  and 
to  the  county  or  city  auditor  or  clerk  of  the  county,  dty  and  county,  or  city  in  which 
the  property  is  located,  fixing  the  assessed  value  of  such  property. 

The  value  so  equalized  and  assessed,  and  no  other,  shall  be  deemed  the  value  of 
said  property,  and  its  assessment  for  taxes  levied  to  pay  the  principal  and  Interest  of 
any  such  outstanding  bonded  indebtedness,  and  In  the  case  of  companies  taxable  for 
a  franchise  under  said  subdivision  (d)  of  said  section  and  article  of  the  constitution 
shall  be  deemed  the  value  of  the  said  property,  and  Its  assessment  for  taxes  for  county, 
dty  and  county,  municipal  and  district  purposes. 

[Separate  tax  rate  for  bonded  Indebtedness.]  When  making  the  tax  levy  and  fixing 
the  rates  of  taxation  for  county,  city  and  county,  dty,  town,  township,  or  district  pur- 
poses, the  board  of  supervisors  of  any  county,  or  city  and  county,  and  the  correspond- 
ing authority  in  any  city,  having  bonded  indebtedness  issued  and  outstanding  on  the 
eighth  day  of  November  in  the  year  one  thousand  nine  hundred  ten,  shall  fix  the  tax 
rate  for  such  bonded  Indebtedness  separate  and  apart  from  all  other  tax  rates,  whether 
for  subsequent  bonded  indebtedness  or  for  other  purposes. 

[Payment  by  controller  to  county  treasurer.]  The  county,  city  and  county,  or  city 
auditor  or  clerk  shall  extend  on  the  assessment  roll  against  the  assessments  segre- 
gated as  herein  provided,  the  taxes  necessary  to  pay  the  principal  and  interest  of  said 
bonded  indebtedness  at  the  same  rate  as  said  taxes  for  payment  of  principal  and 
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Interest  of  said  outstanding  bonded  indebtedness  shall  be  levied  upon  the  other  classes 
of  property  within  the  same  county,  city  and  county,  city,  town,  township,  or  district, 
and  the  amount  of  each  such  taxes  shall  be  certified  by  said  auditor  or  clerk  to  the 
controller  and  the  amount  so  certified  shall  then  be  credited  by  the  controller  to  the 
county,  city  and  county,  city,  town,  township,  or  district  to  which  it  is  due;  and  said 
amount  shall  be  paid  by  said  controller  to  the  treasurer  of  such  county,  or  city  and 
county  as  provided  in  section  three  thousand  six  hundred  seventy  c  of  this  code,  and 
upon  such  payment  said  treasurer  shall  forthwith  certify  such  fact  to  the  tax  collector 
who  shall  thereupon  mark  upon  the  assessment  roll  the  date  of  payment  and  the  words 
"paid  by  the  state  treasurer."  The  city  clerk  or  auditor  shall  in  the  certificate  men- 
tioned in  this  paragraph  also  state  the  date  when  taxes  in  such  city  shall  become 
delinquent. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  366.   In 
efTect  immediately. 

§  3670c.  MONET  CREDITED  TO  WHAT  FUND.  1.  The  eontroUer  shaU 
out  of  the  taxes  collected  by  him  under  the  provisions  of  section  fourteen  of  article 
thirteen  of  the  constitution  of  this  state  and  the  provisions  of  the  sections  of  this  code 
applicable  thereto,  credit  to  the  fund  created  by  an  act  of  the  thirty-ninth  session  of 
the  legislature  entitled:  "An  act  appropriating  money  for  the  purpose  of  payment  of 
that  part  of  the  principal  and  interest  of  any  bonded  indebtedness  created  and  out- 
standing by  any  city,  city  and  county,  county,  town,  township  or  district  on  the  eighth 
day  of  November  in  the  year  one  thousand  nine  hundred  ten,  which  is  provided  for  in 
section  fourteen  of  article  thirteen  of  the  constitution  of  this  state,  and  as  provided  in 
an  act  of  the  thirty-ninth  session  of  the  legislature  entitled  'An  act  to  carry  into  effect 
the  provisions  of  section  fourteen  of  article  thirteen  of  the  constitution  of  the  State 
of  California  as  said  constitution  was  amended  November  8,  1910,  providing  for  the 
separation  of  state  from  local  taxation,  and  providing  for  the  taxation  of  public  service 
and  other  corporations  for  the  benefit  of  the  state,  all  relating  to  revenue  and  taxa- 
tion,' "  or  any  act  or  acts  amendatory  thereof  or  supplementary  thereto,  the  money 
due  to  each  county,  city  and  county,  city,  town,  township,  or  district  on  account  of 
taxes  to  pay  the  principal  and  interest  of  any  bonded  indebtedness  created  and  out- 
standing by  any  city,  city  and  county,  county,  town,  township  or  district,  on  the  eighth 
day  of  November  in  the  year  one  thousand  nine  hundred  ten. 

2.  [Time  for  settlements  with  county  treasurer.]  The  controller  shall  in  the  months 
of  October  and  March  in  each  year  settle  with  the  treasurer  of  each  coimty  and  city 
and  county  for  the  money  collected  by  said  controller  under  this  section,  for  the  moneys 
due  said  county  or  city  and  county  and  the  townships  and  districts  within  such  county 
or  city  and  county,  in  the  same  manner  as  settlements  are  made  between  the  county 
or  city  and  county  treasurers  and  the  controller  as  provided  for  in  section  three  thou- 
sand eight  hundred  sixty-six  of  this  code. 

3.  [Settlement  with  city  and  town  treasurers.]  The  controller  shall  at  the  same 
times,  settle  with  each  dty  and  town  for  the  moneys  due  such  city  or  town  for  the 
purposes  mentioned  in  this  section,  and  when  ready  for  such  settlement  shall  notify 
the  city  or  town  treasurer  of  the  amount  of  money  due  the  city  or  town  for  said 
purposes,  and  that  upon  receipt  of  proper  authority  so  to  do,  he  will  forward  to  said 
city  or  town  treasurer  a  warrant  for  the  amount  thereof;  provided,  however,  that  upon 
receipt  of  notice  from  any  such  city  or  town  treasurer  that  any  bond  issue  matures 
for  principal  or  interest  before  the  date  of  such  settlement,  which  notice  shall  state 
the  amount  thereof  due  from  the  state  and  the  date  of  maturity,  and  that  said  amount 
due  from  the  state  is  required  in  order  to  pay  the  same,  the  said  controller  must, 
before  said  date  of  maturity,  forward  his  warrant  to  such  city  or  town  treasurer  in  the 
manner  above  provided  for  the  amount  ascertained  by  him  to  be  due.  The  treasurer 
of  the  county  or  city  and  county  shall  forthwith,  upon  receipt  by  him  of  the  moneys 
so  hereinbefore  directed  to  be  paid  by  said  controller,  credit  the  amount  so  received 
by  him  to  the  county,  city  and  county,  township  or  district,  respectively  entitled  thereto, 
and  pay  the  same  in  the  manner  provided  by  law. 
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4.  [Repayment  of  excess.]  Any  excess  paid  by  the  controller  to  a  county,  city  and 
county,  city,  town,  or  to  a  county  or  city  and  county  or  any  township  or  district,  over 
and  above  the  state's  share  of  the  amount  actually  expended  by  such  county,  city  and 
county,  city,  town,  township  or  district,  to  pay  the  interest  and  principal  of  said  bonded 
indebtedness  in  any  year,  shall  be  repaid  to  the  state  In  such  manner  as  the  controller 
shall  direct. 

History:  Enacted  May  11,  1917,  State,  and  Amdts.  1917,  p.  367.  In 
effect  immediately. 

§  3671.  REIMBUB8EMENT  OF  GOXTNTIES  UNTIL  1918.  UntU  the  year 
one  thousand  nine  hundred  eighteen  the  state  shall  reimburse  any  and  all  counties 
which  sustain  loss  of  revenue  by  the  withdrawal  of  railroad  property  from  county 
taxation  for  the  net  loss  in  county  revenue  occasioned  by  the  withdrawal  of  railroad 
property  from  county  taxation  in  the  manner,  at  the  times,  and  in  the  amounts  specified 
in  an  act  of  the  thirty-ninth  session  of  the  legislature  entitled  "An  act  to  provide  for 
the  reimbursement  of  counties  in  this  state  which  sustain  net  loss  of  revenue  by  the 
withdrawal  of  railroad  property  from  county  taxation,  under  the  provisions  of  section 
fourteen  of  article  thirteen  of  the  constitution  of  this  state,"  or  any  act  or  acte  amenda- 
tory thereof  or  supplementary  thereto. 

History:  Enactment  approved  March  19,  1883,  State,  and  Amdts. 
1883,  p.  72;  amended  March  19,  1907,  Stats,  and  Amdts.  1907.  p.  693, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  173;  March  13.  1909,  State,  and 
Amdts.  1909.  p.  359;  repealed  May  11.  1917,  Stats,  and  Amdts.  1917, 
p.  336,  and  present  section  enacted  May  11,  1917,  Stats,  and  Amdte. 
1917,  p.  369.  In  effect  inamediately. 


§  3671a.  EXPENSES  OF  COUNTY  TREASURER.  The  provisions  of  sec- 
tion three  thousand  eight  hundred  seventy-six  of  the  Political  Code  shall  not  apply  to 
the  setUemente  made  with  the  state  treasurer  under  sections  three  thousand  six  hun- 
dred seventy  c  and  three  thousand  six  hundred  seventy-one  of  this  code,  but  the  county 
board  of  supervisors  may  if  it  deem  necessary  allow  the  county  treasurer  the  actual 
expenses  incurred  in  collecting  the  money  due  the  county  from  the  state. 

History:     Enacted  May  11,  1917,  State,  and  Amdte.  1917,  p.  369.    In 
effect  immediately. 

§  3671b.  REIMBURSEMENT  OF  DISTRICTS.  The  board  of  supervisors 
of  each  county  shall  in  the  month  of  September  of  each  year  determine  the  amount 
of  loss  to  each  district  in  the  county  where  loss  is  occasioned  in  such  district  by  the 
withdrawal  from  local  taxation  of  property  taxed  for  state  purposes  only,  and  in  the 
month  of  December  next  thereafter  shall  reimburse  such  district  from  the  general 
funds  of  the  county  for  one-half  of  such  loss,  and  in  the  month  of  May  next  thereafter 
shall  reimburse  such  district  from  the  general  fund  of  the  county  for  the  remaining 
one-half  of  such  loss. 

History:     Enacted  May  11,  1917,  State,  and  Amdts.  1917,  p.  369.    In 
effect  immediately. 

§  3671c.    TAX  TO  MEET  DEFICIENCY  IN  STATE  REVENUE.    Any  tax 

required  to  be  levied  for  state  purposes  as  provided  in  subdivision  (e)  of  section  four- 
teen of  article  thirteen  of  the  constitution  as  amended  the  eighth  day  of  November 
in  the  year  one  thousand  nine  hundred  ten,  to  meet  any  deficiency  in  the  state  revenue 
shall  be  assessed,  levied  and  collected  on  all  property  in  the  state,  not  exempt  from 
taxation  including  the  classes  of  property  enumerated  in  section  fourteen  of  article 
thirteen  of  the  constitution  of  this  state,  under  the  provisions  of  the  Political  Code 
relating  to  the  assessment,  levy  and  collection  of  stete  and   county  taxes  as   said 
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provlBloiiB  were  In  force  on  the  seventh  day  of  November  in  the  year  one  thousand 
nine  hundred  ten. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  369.    In 
effect  Immediately. 

§  3671d.  LAWS  IN  EFFECT.  All  laws  in  force  prior  to  the  eighth  day 
of  November  in  the  year  one  thousand  nine  hundred  ten,  relating  to  taxation,  in  so 
far  as  said  laws  may  be  necessary  for  the  assessment,  levy,  and  collection  of  state* 
county,  city  and  county,  municipal  or  district  taxes,  or  in  so  far  as  said  laws  may  be 
necessary  for  the  assessment,  levy  and  collection  of  the  taxes  for  state  purposes,  on 
all  the  property  in  the  state,  not  exempt  from  taxation,  to  meet  a  deficiency  in  the 
revenues  for  the  support  of  the  state  government,  or  to  pay  the  principal  and  interest 
of  any  bonded  indebtedness  created  and  outstanding  by  any  city,  city  and  county, 
county,  town,  township,  or  district,  both  as  provided  in  subdivision  (e)  of  section 
fourteen  of  article  thirteen  of  the  constitution  as  amended  on  the  eighth  day  of  Novem- 
ber in  the  year  one  thousand  nine  hundred  ten  shall  be  and  remain,  for  such  pur- 
poses, in  full  force  and  effect. 

History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  370.    In 
effect  immediately. 

Sec.  38.  [Legislative  construction — Substitute  act]  This  act  is  a  revision,  of  and 
substitute  for  the  act  entitled  "An  act  to  carry  into  effect  the  provisions  of  section 
fourteen  of  article  thirteen  of  the  constitution  of  the  State  of  California  as  said  consti- 
tution was  amended  November  8,  1910,  providing  for  the  separation  of  state  from  local 
taxation,  and  providing  for  the  taxation  of  public  service  and  other  corporations,  banks 
and  insurance  companies  for  the  benefit  of  the  state,  all  relating  to  revenue  and 
taxation,"  approved  April  1,  1911,  and  amendments  thereof;  provided,  however,  that 
nothing  herein  contained  shall  affect  any  tax  heretofore  levied  or  assessed  in  accord- 
ance with  the  provisions  of  said  act  and  amendments  thereof;  and  provided,  further, 
that  all  laws  in  force  prior  to  the  taking  effect  of  this  act  and  providing  for  the  levy 
and  collection  of  such  taxes  shall,  for  the  purpose  of  the  collection  of  such  taxes, 
remain  in  full  force'  and  effect. 

Sec.  89.  [In  effect  when.]  This  act,  inasmuch  as  it  provides  for  a  tax  levy,  shall, 
under  the  provisions  of  section  one  of  article  four  of  the  constitution,  take  effect 
immediately. 


History:     Enacted  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  370.    in 
effect  immediately. 


§  auJZ,  Monday  in  July,  and  in  contemplation  of  law 

1.     Time  for  equalisation. — The   board   of  there    can    not    be    a    complete    assessment 

supervisors    can    not    hold    its    meeting    to  roll    until    the   business    of    equalization    is 

examine  the   assessment-book  and  equalize  completed. — ^Bryant  v.  Orange  County  Super- 

the  assessment   of   property   until   the    first  visors,  32  Cal.  App.  495,  163  Pac  341. 

CHAPTER  IV. 

EQUALIZATION  OP  TAXES. 

ARTICLE  I. 

COUNTY  BOARDS  OF  EQUALIZATION. 

§  3678.  County  auditor  must  furnish  abstract  of  mortgages. 

§  3679.  Supervisors  may  use  records  in  equalizing  assessments  [repealed]. 

§3678.  COUNTY  AUDITOR  MUST  FURNISH  ABSTRACT  OF  MORT- 
GAGES. To  assist  the  assessor  in  the  performance  of  his  duties,  the  auditor  must 
annually  transmit  to  the  assessor,  within  ten  days  after  the  first  Monday  in  March  of 
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each  year,  a  complete  and  true  statement  of  all  property  which  has  been  redeemed 
under  or  by  virtue  of  any  sale  made  to  the  state  for  delinquent  taxes,  together  with 
a  complete  and  true  statement  of  all  property  sold  to  the  state  and  remaining 
unredeemed. 

History:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  15;  March  18,  1895,  Stats,  and  Amdts. 
1895,  p.  318;  March  19,  1907,  Stats,  and  Amdts.  1907,  p.  693,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  173;  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  430. 
In  effect  July  27, 1917. 

§3679.    SUPERVISORS  TO  USE  RECORDS  IN  EQUALIZING  ASSESS- 
MENTS [repealed]. 

History:  Enacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p. '16;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  430.  in  effect  July  27,  1917. 

§  OOoO.  be   given,    there   la    nothing   In   the   law   to 

1.     CoMstructloM.  —  Tlie   failure   to   stainp  make   the   giving   of   such   notice   essential, 

all  Ibllls  and  statements  as  provided  herein  and  no  ri^rhts  of  the  taxpayer  are  violated. 

Is  yiot   fatal,   for   even   though   it  be  urged  — Bruschi  v.  Cooper,    80  Cal.   App.    €82,   159 

that  it  was  intended  as  a  notice  required  to  Pac.  728. 

ARTICLE  II. 

STATE  BOAED  OF  EQUALIZATION. 

S  3700a.  Salary  of  secretary  of  state  board  of  equalization  [new]. 
§  3701.  Duty  of  secretary. 

§  3700a.    SALARY  OF  SEORETART  OF  STATE  BOARD  OF  EQUAUZA. 

TION.  The  annual  salary  of  the  secretary  of  the  state  board  of  equalization  is  four 
thousand  dollars,  payable  monthly  in  the  same  manner  as  the  salaries  of  other  state 
officers  are  paid. 

History:  Enactment  approved  May  14,  1917,  Stats,  and  Amdts.  1917, 
p.  473.    In  effect  July  27,  1917. 

'  §3701.  DUTY  OF  SECRETARY.  It  shall  be  the  duty  of  the  secretary 
to  keep  an  accurate  record  of  the  proceedings  of  the  board  in  a  book  specially  provided 
for  such  purpose.  When  required  by  the  board  or  the  chairman  he  shall  visit  the 
several  counties  and  collect  data  and  information  relative  to  the  assessment  of  property 
therein,  or  the  railway  property  therein,  and  consult  and  advise  with  all  officers  charged 
with  enforcement  of  the  revenue  laws,  and  report  such  data  and  Information  to  the 
board.  To  prepare,  biennially,  the  report  of  the  board  to  the  governor,  and  when 
printed,  to  distribute  such  report,  as  required  by  law  and  as  directed  by  the  board.  To 
do  and  peform  all  other  acts  and  things  enjoined  by  law  or  required  by  the  board. 
The  secretary  is  a  civil  executive  officer  and  is  authorized  to  administer  and  certify 
oaths  In  any  county  in  the  state. 

History:  Original  section  enacted  March  12,  1872,  and  repealed 
April  1,  1876,  Code  Amdts.  1875-6,  p.  14.  A  new  section  approved 
March  15,  1883,  Stats,  and  Amdts.  1883,  p.  374,  which  was  repealed  and 
present  section  approved  March  1$,  1907,  Stats,  and  Amdts.  1907,  p.  696, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  176;  amended  May  11,  1917,  Stats, 
and  Amdts.  1917,  p.  430.   in  effect  July  27,  1917. 
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CHAPTER  V. 

LEVY  or  TAXES. 

S  3714.  Supervisors  to  regulate  county  rate  of  taxation. 
§  3714a.  Statement  of  tax-rate  sent  to  controller  [new]. 
§  3719.  Levy  of  state  school-tax  [repealed]. 

§  3714.    SUPERVISORS  TO  REGULATE  COUNTY  RATE  OF  TAXATION. 

The  board  of  supervisors  of  each  county  must  on  the  first  Tuesday  after  the  first 
Monday  of  September  of  each  year,  fix  the  rate  of  county  taxes,  designating  the  num- 
ber of  cents  levied  for  each  fund  on  each  one  hundred  dollars  of  property,  and  must 
levy  the  state  and  county  taxes  upon  the  taxable  property  in  the  county; 

[Limit  for  bonded  indebtedness.]  provided,  that  it  shall  not  be  lawful  for  any 
board  of  supervisors  of  any  county  in  the  state  to  levy,  nor  shall  any  tax  greater  than 
fifty  cents  on  each  one  hundred  dollars  of  property  be  levied  and  collected  in  any  one 
year,  to  pay  the  bonded  indebtedness,  or  judgment  arising  therefrom,  of  this  state, 
or  of  any  county  or  municipality  In  this  state. 

History:  Enacted  March  12,  1872;  amended  March  22.  1880,  Code 
Amdts.  1880  (Pol.  C.  pt),  p.  16,  and  April  12,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt),  p.  50;  March  31,  1891,  Stats,  and  Amdts.  1891.  p.  445; 
February  28,  1895,  Stats,  and  Amdts.  1895,  p.  322;  June  4,  1915,  Stats, 
and  Amdts.  1915,  p.  1169;  May  20,  1917,  Stats,  and  Amdts.  1917,  p.  13. 
In  effect  July  27, 1917. 

§  3714a.  STATEHEENT  OF  TAX-RATE  SENT  TO  CONTROLLER.  When 
the  board  of  supervisors  of  each  county,  and  city  and  county  shall  have  fixed  the  rate 
of  county,  or  city  and  county  taxation,  the  clerk  of  the  board  of  supervisors  must, 
within  three  days  after  such  rate  has  been  fixed,  transmit  by  mail,  postage  paid,  to 
the  controller,  in  such  form  as  the  controller  shall  direct,  a  statement  of  the  rate  of 
taxation  levied  by  the  board  of  supervisors  for  county,  or  city  and  county  taxation. 
If  the  clerk  fails  to  transmit  such  statement  in  the  time  herein  provided  for,  he  shall 
forfeit  to  the  state  one  thousand  dollars,  to  be  recovered  in  an  action  brought  by  the 
attorney  general,  in  the  name  of  the  controller. 

History:  Enactment  approved  May  11,  1917,  Stats,  and  Amdts.  1917, 
p.  430.  In  effect  July  27, 1917. 

§3719.    LEVY  OF  STATE  SCHOOL-TAX  [repealed]. 

History:  Enactment  approved  March  13,  1874,  Code  Amdts.  1873-4. 
p.  84;  amended  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  322;  repealed 
May  11,  1917,  Stats,  and  Amdts.  1917,  p.  431.   In  effect  July  27,  1917. 

CHAPTER  VI. 

DUTIES  or  THE  AUDITOB  IN  RELATION  TO  BEVENUE. 

S  3728.  Auditor  to  prepare  duplicate  statement,  showing  what. 

§  3734.  Tax-collector  charged  with  full  amount   of  taxes  levied ;    statement   transmitted   to 
controller. 

§  3728.    AUDITOR  TO  PREPARE  DUPLICATE  STATEMENT,  SHOWINO 

WHAT.  The  auditor  must,  on  or  before  the  second  Monday  in  August  in  each  year, 
prepare  from  the  "assessment  book"  of  such  year,  as  corrected  by  the  board  of  super- 
visors, duplicate  statements,  showing  in  separate  columns — 

1.  The  number  of  acres  of  land. 

2.  The  total  value  of  all  property. 
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3.  The  value  of  real  estate. 

4.  The  value  of  improvements   thereon. 

5.  The  value  of  personal  property,  exclusive  of  money. 

6.  The  amount  of  money. 

7.  Such  other  information  as  the  state  board  of  equalization  may  require. 

History:  Enacted  March  12,  1872;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  446;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  322; 
April  1.  1897,  Stats,  and  Amdts.  1897,  p.  429;  May  11,  1915,  Stats,  and 
Amdts.  1915,  p.  431.   In  effect  July  27,  1917. 


§3731. 

1.  Cosatraed  not  mandatory. — A  tax  as- 
sessment is  not  invalid  by  reason  of  the 
failure  of  the  county  auditor  to  comply  with 
the  requirements  hereof,  as  the  computiner 
and  enterinsT  into  a  separate  money  column 
in  the  assessment  books  the  sums  paid  as  a 
tax  and  placing  in  their  proper  columns  the 
amounts  due  in  instalments  Is  no  part  of 
the  levy,  but  merely  a  step  in  the  process 
of  the  collection  of  taxes. — People's  Water 
Co.  V.  Boromeo,  31  Cal.  App.  270,  160  Pac. 
574. 

§3732. 

1.    BlTeet  of  failure  to  attaeh  alBdavlt* — 

An    attempted    sale    for    delinquent    taxes 


passes  no  title  if  at  the  time  of  the  sale 
no  aflldavit  of  the  auditor  as  required  herein 
had  been  made  or  attached  to  the  corrected 
assessment  book  for  the  year  in  which  the 
delinquent  tax  purports  to  have  been  levied. 
— ^Moyer  v.  Wilson,  166  Cal.  261,"  185  Pac. 
1126. 

2.  Time  to  make  and  attaeh  attdavlt* — 
The  making  and  attachingr  the  affidavit  re- 
quired is  essential  to  the  validity  of  the 
sale  to  the  state  and  the  annexinfr  thereof 
must  be  made  at  least  prior  to  the  sale. — 
Brady  v.  Davis,  168  Cal.  259,  142  Pac.  46. 

3.  And  can  not  be  attached  after  a  sale 
has  been  made  so  as  to  validate  it. — Moyer 
V.  Wilson.  166  C^l.  261.  136  Pac.  1126. 


§  3734.    TAX.0OLLECTOB  OHABOED  WITH  FULL  AMOUNT  OF  TAXES 

LEVIED;  STATEMENT  TRANSMITTED  TO  CONTROLLER.  On  delivering  the 
assessment  book  to  the  tax-collector,  the  auditor  must  charge  the  tax-collector  with 
the  full  amount  of  the  taxes  levied,  and  forthwith  transmit  by  mail  to  the  controller 
of  st&te,  in  such  form  as  the  controller  may  prescribe,  a  statement  of  the  amount  so 
charged.  Any  auditor  failing  to  forward  such  statement  to  the  controller  within  ten 
days  after  the  roll  has  been  delivered  to  the  tax-collector,  forfeits  to  the  state  one 
thousand  dollars,  to  be  recovered  in  an  action  brought  by  the  attorney  general.  In  the 
name  of  the  controller. 

History:  Enacted  March  12,  1872;  amended  March  9,  1883,  Stats, 
and  Amdts.  1883,  p.  72;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  323; 
April  1,  1897,  Stats,  and  Amdts.  1897,  p.  430;  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  431.  In  effect  July  27, 1917. 
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time  determined. 


of    what 


1.  A«  to  nature  of  tax. — The  inheritance- 
tax  is  a  char^re  upon  succession  by  in- 
heritance or  transfer  by  will. — ^McDougrald  v. 
Low.  164  Cal.  107,  127  Pac.  1027,  1028. 

2.  AppoiBtment  and  duties  of  tax- 
appmUier. — While  there  is  no  compulsion  in 
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the  law  upon  the  court  In  probate  to  appoint 
more  than  one  Inheritance-tax  appraiser  as 
a  probate  appraiser,  it  does,  however,  be- 
come the  duty  of  the  probate  court,  under 
section  16  of  the  inheritance-tax  law,  to 
appoint  such  an  appraiser,  and  in  view  of 
the  provision  of  section  14  of  such  act  that 
if  the  inheritance-tax  appraiser  shall  have 
failed  to  act  as  one  of  the  probate  appraisers, 
the  expense  of  making^  the  Inheritance-tax 
appraisement  shall  be  paid  out  of  the  estate 
and  not  out  of  the  inheritance-tax  fund 
under  the  control  of  the  county  treasurer, 
the  executor  or  administrator,  as  a  matter 
of  economy,  may  well  see  that  such  Inheri- 
tance-tax appraiser  acts  in  the  matter  of 
the  inventory  and  appraisement  of  the  es- 
tate.— Estate  of  Hasklns,  170  Cal.  267,  149 
Pac.   576. 

3.  While  the  appraisers  in  probate  report 
upon  the  character  and  probable  value  of  all 
the  properties  of  the  estate,  the  duties  of  the 
inheritance- tax  appraiser  are  essentially  dif- 
ferent. He  is  to  report  upon  the  character 
and  probable  value  of  so  much  of  the  estate 
as  is  liable  for  the  inheritance-tax,  and.  still 
further,  he  is  to  determine  whether  transfers 
of  property  have  been  made  by  the  deceased 
of  such  nature  as  to  render  the  property 
transferred  liable  to  the  Inheritance-tax. — 
Estate  of  Hasklns,  170  Cal.  267,  149  Pac.  676. 

4.  ConstltntloBallty  —  Doable   taxation. — 

The  fact  that  the  state  In  which  the  per- 
sonal property  is  distributed  on  ancillary 
administration  also  imposes  an  inheritance- 
tax  does  not  violate  any  principle  of  consti- 
tutional law  aerainst  double  taxation. — Es- 
tate of  Hodgres,  170  Cal.  492,  L.  R.  A.  1916A 
837,  150  Pac.  344. 

5.  Construction  of  act. — The  inheritance- 
tax  law  of  1911  contemplates  notice  and  a 
hearingr  of  the  report  of  the  inheritance -tax 
appraiser,  a  determination  by  the  court  after 
such  hearingr,  and  an  authorization  to  the 
county  treasurer  to  receive  the  tax  when 
such  formal  proceedingrs  have  been  taken, 
and  where  the  law  is  not  followed  and  the 
amount  of  the  tax  not  fixed  by  Judicial  de- 
cree, the  court  has  no  power  after  final 
distribution  to  amend  its  decree  by  a  nunc 
pro  tunc  order  directing  the  payment  of  the 
tax,  and  the  treasurer  is  Justified  in  refusing 
to  accept  the  same. — Estate  of  Hasklns,  170 
Cal.  267,  149  Pac.  576. 

6.  Conveyance  by  basband  to  wife  prior 
to  passase  of  act. — The  act  of  April  7,  1911 
(Stats.  1911,  p.  713),  providlngr  for  a  tax  on 
any  transfer  by  deed  "made  without  val- 
uable and  adequate  consideration  in  con- 
templation of  the  death  of  the  grantor,  .  .  . 
or  intended  to  take  effect  in  possession  or 
enjoyment  at  or  after  such  death,"  when 
the  party  taking  "becomes  beneficially  en- 
titled in  possession  or  expectancy  to  any 
property  or  the  income  therefrom,  by  any 
such  transfer,  whether  made  before  or  after 
the  passage  of  such  act,"  is  not  applicable 
to  a  deed  made  by  a  husband  to  his  wife 
prior  to  the  passage  of  such  act,  where  such 
deed  was  immediately  delivered  to  a  third 


party  with  instructions  to  deliver  it  to  the 
grantee  named  therein  on  the  death  of 
the  husband,  notwithstanding  that  his  death 
occurred  after  the  passage  of  the  act. — Hunt 
v.  Wlcht.  63  Cal.  Dec.  64,  162  Pac.  639. 

7.  Proceedlnsa  to  collect  tax. — The  In- 
heritance-tax statute  as  it  existed  in  1911 
(Stats.  1911,  p.  713)  did  not  Impose  a  tax, 
generally,  upon  transfers  made  in  contem- 
plation of  death  or  intended  to  take  effect 
in  enjoyment  after  death,  but  only  upon 
such  transfers  when  made  "without  val- 
uable and  adequate  consideration,"  and  the 
absence  of  the  consideration  is  Just  as  es- 
sential to  the  obligation  to  pay  the  tax  as 
is  the  contemplation  of  death,  of  the  inten- 
tion of  the  transferrer  that  possession  or  en- 
joyment shall  be  postponed  until  death;  and 
the  burden  is  on  the  officer  seeking  to  re- 
cover a  tax  under  subdivision  3  of  section  1 
of  said  act  to  show  that  there  was  not  a 
valuable  and  adequate  consideration  for  the 
transfer. — ^licDougald  v.  Boyd,  172  Cal.  763. 
169  Pac.   168. 

8.  In  a  proceeding  to  collect  an  inheri- 
tance-tax under  the  inheritance-tax  statute 
as  It  existed  in  1911,  the  contention  that 
the  appellant,  if  she  wished  to  raise  the 
question,  should  have  demurred  to  the 
petition  for  failure  to  allege  a  want  of 
consideration,  can  not  be  sustained,  as  the 
demurrer  would  have  been  of  no  avail, 
where  the  petition  alleged  that  the  property 
sought  to  be  taxed  belonged  to  the  deceased 
at  the  time  of  his  death,  for  if  this  allega- 
tion had  been  true,  the  tax  would  have 
accrued  under  subdivision  3  of  section  1;  nor 
is  this  objection  removed  by  the  contention 
that  the  case  was  tried  upon  the  theory 
that  there  was  no  consideration,  where  it 
does  not  appear  that  any  reference  was 
made  to  the  matter  of  consideration  during 
the  trial,  or  that  there  was  any  evidence 
specifically  directed  to  this  point.  The  bur- 
den of  proof  being  on  the  plaintiff,  defen- 
dant was  not  bound  to  offer  evidence,  and 
had  a  perfect  right,  after  Judgment,  to  insist 
that  the  facts  necessary  to  establish  a  lia- 
bility on  her  had  not  been  alleged  or  proven. 
— McDougald  v.  Boyd,  172  Cal.  763,  169  Pac. 
168. 

9.  In  an  action  brought  under  the  pro- 
visions of  subdivision  "A"  et  seq.  of  section 
29  of  the  Inheritance-tax  law  to  quiet  title 
to  real  property  against  the  state's  claim 
of  Hen  of  an  inheritance-tax,  wherein  the 
defendant  averred  that  the  deed  upon  which 
plaintiff's  claim  of  title  was  founded  had 
been  made  by  the  grantor  In  contemplation 
of  death  and  to  take  the  place  of  a  testa- 
mentary disposition  of  realty,  it  is  error  to 
exclude  evidence  of  the  value  of  the  property 
cffered  by  the  defendant,  but  such  error  is 
without  injury  to  plaintiff,  where  it  was 
shown  by  its  own  witnesses  that  the  land 
was  of  a  greater  value  than  five  hundred 
dollars,  and,  therefore,  not  exempt  from  the 
tax. — Abstract  &  Title  Guaranty  Co.  v.  State 
of  California,  178  Cal.  691,  161  Pac.  264. 

10.  Property  subject  to  tax.  —  Personal 
property  of  a  resident  decedent  in  this  state, 
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which  at  the  time  of  his  death  is  located 
outside  of  the  state  and  which  is  never 
broufirht  into  this  state  for  the  purposes 
of  administration,  is  subject  to  an  inheri- 
tance tax  under  the  application  of  the 
familiar  maxim,  mobilia  sequuntur  per- 
sonam.—  Estate  of  Hodfires,  170  Cal.  492, 
L.  R.  A.  1916A  837.  150  Pac.  344. 

11.  A  gift  of  real  property  made  by  a 
husband  to  his  wife  two  days  before  the 
performance  upon  him  of  a  surgrlcal  opera- 
tion, considered  necessary  to  save  his  life, 
and  a  firift  of  real  property  made  by  him 
to  her  a  few  months  thereafter  upon  the 
recurrence  of  the  disease  five  months  before 
his  death,  are  transfers  made  in  "contempla- 
tion of  death"  within  the  meaning  of  the 
inheritance-tax  act  of  1911,  and  therefore 
subject  to  such  tax. — ^Estate  of  Reynolds.  169 
Cal.  600.  147  Pac.  268. 

12.  A  transfer  of  store  property  valued  at 
one  hundred  thousand  dollars  and  the  mer- 
chandise contained  in  the  store,  made  by. 
a  father  to  his  son  a  few  months  before  his 
death  and  while  suffering:  from  a  mortal 
disease,  in  consideration  of  an  agreement 
by  the  son  to  assume  an  indebtedness  of 
thirty  thousand  dollars  and  pay  the  father 
six  hundred  dollars  per  month  during  his 
life,   does   not   measure   up   to   the   require- 


ments of  the  inheritance-tax  act  of  a  val- 
uable and  adequate  consideration  for  the 
transfer,  and  is  therefore  subject  to  such 
tax. — Estate  of  Reynolds,  169  Cal.  600,  147 
Pac.  268. 

13.  ValnatloB  of  property— -As  of  Trhat 
time  determined. — In  determiningr  the  valua- 
tion of  the  property  of  an  estate  which 
passed  under  a  will  to  a  residuary  legratee, 
for  the  purpose  of  flxinff  the  amount  of  the 
inheritance  tax  due  under  the  Inheritance- 
Tax  Act  of  1905  (Stats.  1906,  p.  841),  the 
value  of  property  which  so  passed  to  such 
legratee,  but  which  by  reason  of  its  mis- 
appropriation by  the  executor  was  lost  to 
the  estate,  is  properly  included. — Estate  of 
Hite.  159  CaL  392,  113  Pac.  1072. 

14.  The  question  whether  property  is  sub- 
ject to  the  tax  is  to  be  determined  on  the 
conditions  existing  at  the  time  of  death, 
and  the  tax  is  to  be  assessed  on  the  value 
of  the  property  at  that  time.  Subsequent 
appreciation  or  depreciation  is  immaterial. — 
Estate  of  Hlte,  159  Cal.  892,  113  Pac.  1072. 

15.  The  rigrht  of  the  state  to  the  tax 
accrues  at  the  moment  of  death,  and  is 
measured  as  to  any  beneficiary  by  the  value 
at  that  time  of  such  property  as  then  actu- 
ally passes  to  him. — Estate  of  Hite,  159  Cal. 
392,    113   Pac.    1072. 


§ 3763.    SETTLEMENT  OF  TAZ-OOLLECTOR  WITH  AUDITOR;  WHEN 

HADE;  FORM  OF.  On  the  first  Monday  in  each  month  the  tax-collector  must  settle 
with  the  auditor  for  all  moneys  collected  for  the  state  or  county,  and  pay  the  same 
to  the  county  treasurer,  and  on  the  same  day  must  deliver  to  and  file  In  the  office  of 
the  auditor  a  statement  under  oath,  showing: 

1.  An  itemized  account  of  all  his  transactions  and  receipts  since  his  last  settlement, 
which  account  must  show  the  amount  collected  for  each  fund  or  district  extended  on 
the  assessment  book. 

2.  That  all  money  collected  by  him  as  tax-collector  has  been  so  paid  to  the  county 
treasurer. 

History:     Enacted  March  12,  1872;  amended  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  431.   in  efTect  July  27,  1917. 

1.     BmbeBslement      before      settlemeBt. —       ber  3,  and  the  proceeds  became  a  part  of  the 


Wliere  the  defendant  was  charged  with  em- 
bezzliner  certain  money  on  November  1  and 
the  evidence  showed  that  the  money  em- 
bezsled  was  the  proceeds  of  a  check  received 
on  October  29  but  not  cashed  until  Novem- 


funds  for  which  the  defendant  was  to  ac- 
count at  the  end  of  the  latter  month,  these 
two  offenses  are  but  a  part  of  the  same 
criminal  act. — ^People  v.  Preciado,  31  Cal. 
App.  519,  160  Pac.  1090. 


§3767.    WHEN  TAXES   BECOME  DELINQUENT.    SECOND   INSTAL- 
MENT [repealed]. 

History:  Original  section  enacted  March  12,  1872,  and  repealed 
December  23,  1873,  Code  Amdts.  1873-4,  p.  160;  new  section  approved 
November  23,  1907,  Stats,  and  Amdts.  1907-8  (Extraordinary  Session 
pt.),  p.  8,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  877;  repealed  May  11,  1917, 
Stats,  and  Amdts.  1917,  p.  431.   In  efTect  July  27,  1917. 


§3764. 

1.  CoatstnictioM. — The  statement  as  to  poll 
tax  contained  in  the  delinquent  roll  is  not 
an  "assessment**  of  property,  at  all,  but  is 
simply  a  statement  as  to  a  tax  and  a  penalty 
thereon  to  be  enforced  a^rainst  the  property 
assessed.      It    is    a    matter    required    to    be 


quent  state,  road,  and  hospital  tax  by  this 
section,  in  order  that  all  taxes  constituting: 
liens  on  the  property  assessed  may  be  col- 
lected or  enforced  aerainst  such  property. — 
Hall  v.  Park  Bank  of  Los  Angreles,  165  Cal. 
356.  132  Pac.  452. 

2.  Conafmed    in    connection     with     f  3860. 


shown   in    the   delinquent   roll,   with    delin-       See  post,  f  3860. 
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§  3769a.    LAND  SOLD  FOR  TAXES  ENOXTMBERED  BY  TRUST  DEED 

OR  MORTGAGB  [repealed]. 

History:  ESnactment  approved  March  20,  1905,  Stats,  and  Amdts. 
1905,  p.  550;  repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  431.  in 
effect  July  27,  1917. 


§3770. 

1.  Construed  In  connection  with  1 3860. 
See  post,  I  8680. 

2.  'Where  land  Is  assessed  wtth  improTe- 
ments. — The  rlgrht  to  collect  an  advertislngr 
charsre  exists  solely  by  reason  of  the  pro- 
visions of  this  section.  There  is  no  au- 
thorization for  a  separate  fifty  cent  charge 
for  improvements  on  land  where  the  assess- 
ment is  a  singrle  assessment  of  the  land  with 
the  improvements  thereon,  with  the  respec- 
tive values  of  the  land  and  improvements 
stated  in  separate  columns;  the  limit  of  the 
charge  in  such  case  is  fifty  cents  for  both 
land    and    improvements    thereon. — Hall    v. 


Park  Bank  of  Los  Anseles,  166  Cal.  856.  132 
Pac.  452. 

§  3780. 

1.  Time  In  Trhleli  redemption  ntay  be 
effected. — The  owner's  rifirht  of  redemption 
remains  until  the  state  has  disposed  of  the 
land  under  i  8897. — ^Jordan  v.  Beale,  172  CaL 
226,  155  Pac.  990. 

§3786. 

1.  Gonstmctlon. — The  provisions  of  this 
section  are  not  so  broad  as  those  of  section 
29  of  the  "Street  Openinfir  Act  of  1908"  (StaU. 
1903.  p.  376). — Tilton  v.  Russek.  171  Cal.  781. 
154  Pac.   860. 


§3787.    TAZ-DEED,   WHAT  RECITALS  IN  ARE   CONCLUSIVE  EVI- 

DENCE.  Such  deed,  duly  acknowledged  or  proved,  is  (except  as  against  actual  fraud) 
conclusive  evidence  of  the  regularity  of  all  other  proceedings,  from  the  assessment  by 
the  assessor,  inclusive,  up  to  the  execution  of  the  deed. 

Such  deed  conveys  to  the  state  the  absolute  title  to  the  property  described  therein, 
free  of  all  encumbrances,  except  any  lien  of  taxes  levied  for  municipal  or  irrigation 
district  purposes  and  except  when  the  land  is  owned  by  the  United  States  or  this  state; 
in  which  case  it  is  the  prima  facie  evidence  of  the  right  of  possession,  accrued  as  of 
the  date  of  the  deed  to  the  state. 

History:  Enacted  March  12,  1872;  amended  March  28,  1895,  Stats, 
and  Amdts.  1895,  p.  329;  June  10,  1913,  Stats,  and  Amdts.  1913,  p.  559; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  241.   In  effect  July  27,  1917. 


1.  Only  when  the  deed  eonforms  to  the 
reanlrements  of  the  law  is  it  made  evidence 
of  regrularity  of  the  proceedings. — ^Bruschl  v. 
Cooper,  30  Cal.  App.  682,  169  Pac.  728. 

§3788. 

1.  Construction. — The  rifirht  given  to  the 
purchaser  whose  land  had  been  sold  to  the 
state  for  delinquent  taxes  was  not  to  redeem 
(as  was  the  right  given  under  i  3817),  but 
was  a  risrht  to  become  a  purchaser  in  prefer- 
ence to  any  other  person  if,  when  applica- 
tion was  made,  there  was  no  other  conflict- 
ing application.  His  rights  were  no  greater 
than  those  of  any  other  purchaser,  except 
that  he  was  a  preferred  purchaser  for  a 
limited  period. — Curtin  v.  Kin^rsbury,  31  Cal. 
App.  57,  159  Pac.  880. 

§  3788a. 

liANDS  SOLD  TO  STATB. 

1.  Construction. 

2.  Repealed  in  part. 

3.  Restoration  to  former  estate. 

1.  Construction. — The  method  of  enforc- 
infiT  payment  of  interest  as  a  condition  to 
the  repurchase  or  redemption  of  school  lands 
under  the  amendment  of  1909  was  no  more 
burdensome  than  to  enforce  payment  by 
foreclosure,   and  is  less  expensive   and  an- 


noyingr  to  the  intending  purchaser  or  re- 
demptloner. — Curtin  v.  Kingsbury,  81  Cal. 
App.  67,   169  Pac.  830. 

2.  Repealed  In  part. — This  section  is  in 
conflict  with  Act  of  1916.  S.  B.  906,  chap.  889, 
and  Is  thereby  repealed  by  said  act  in  so  far 
as  it  provided  a  different  method  for  the 
disposition  of  school  land. — Curtin  v.  Kings- 
bury, 31  Cal.  App.  67,  169  Pac.  830. 

3.  Restoration  to  former  estate. — Where 
a  sale  had  been  made  to  the  state  of  school 
lands  for  non-payment  of  taxes  and  a  deed 
issued  to  the  state,  all  rights  of  defaulting 
purchasers  in  such  lands  are  extinguished, 
and  the  only  way  by  which  they  can  be  re- 
stored to  their  former  rights  is  by  compli- 
ance with  the  law  existing  at  the  time  of 
making  application  for  such  restoration. 
Under  such  circumstances  the  state  has  the 
right  to  dictate  the  terms  upon  which  they 
may  be  repurchased  by  the  original  or  new 
purchaser,  or  the  conditions  upon  which  the 
owners  or  purchasers  or  their  assigrns  may 
be  restored  to  their  original  state  or  title. — 
Curtin  V.  Kingrsbury,  31  Cal.  App.  67,  169 
Pac.   830. 

§3804. 

1.  Brroneonsly  collected  taxes— Constrae- 
tlon. — This    section,    together    with    section 
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3819,  does  not  provide  for  payments  of 
money  out  of  the  state  treasury,  but  only 
allows  deductions  to  be  made  from  collec- 
tions of  taxes  that  would  otherwise  be  paid 
Into  the  state  treasury.  The  enactment  of 
these  sections  can  have  no  proper  bearing 
upon  the  meanlngr  and  effect  of  the  prohibi- 
tions In  the  constitution  concernlnsr  pay- 
ments from  the  state  treasury. — ^Westinff- 
house  £lectric  &  Mfff.  Co.  v.  Chambers,  169 
Gal.  IZl,  145  Pac  1026. 


2.  -— AetioB  to  recover— ReJeetloB  of  Ae-> 
nuiBd. — An  action  to  recover  illegrally  col- 
lected taxes  may  be  brought  under  the 
provisions  of  section  3804  of  the  Political 
Code,  where  demand  upon  the  board  of  su- 
pervisors therefor  is  seasonably  made,  and 
the  board  falls  to  take  any  action  thereon 
for  a  period  exceeding  six  months.  Such 
an  unreasonable  delay  amounts  to  a  rejec- 
tion of  the  demand. — Otis  v.  San  Francisco, 
170  Cal.  98,  148  Pac.  933. 


§  3804b.    PBOPEBTY  ASSESSED  BT  TWO  OB  MORE  COUNTIES.    CAN- 

CELLATION  OF  DOUBLE  ASSESSMENT.  Where  real  property  shall  hereafter  be 
aasefised  by  the  asBeBsors  of  two  or  more  counties  for  the  same  year  the  owner 
thereof  may  file  an  action  in  the  superior  court  of  one  of  said  counties  against  the 
conflicting  claimants  and  discharge  the  obligation  by  paying  the  largest  amount  of 
taxes  assessed  and  levied  on  said  land  by  any  of  said  counties  into  court  and  compel 
said  counties  to  Interplead  and  litigate  their  several  claims  among  themselves  in 
accordance  with  section  three  hundred  eighty-six  of  the  Code  of  Civil  Procedure. 
Where  real  property  has  heretofore  been  assessed  by  the  assessors  of  two  or  more 
counties  for  the  same  year  and  the  owner  thereof  has  paid  all  of  the  taxes  on  one  of 
such  assessments,  upon  proof  of  the  payment  of  such  taxes  on  one  of  such  assessments 
for  any  year,  by  the  production  of  a  tax  receipt  or  certificate  of  the  auditor  of  the 
county  in  which  such  payment  has  been  made,  the  board  of  supervisors  of  any  other 
county  claiming  the  right  to  assess  and  tax  such  real  property,  shall  thereupon  enter 
an  order  upon  its  minutes  directing  the  auditor  to  cancel  such  double  assessment  of 
such  property  by  an  entry  on  the  margin  of  the  assessment  book,  as  also  upon  the 
delinquent  list,  should  such  double  assessment  be  carried  therein.  If  the  property 
assessed  under  such  double  assessment  has  been  sold  to  the  state  and  a  certificate  of 
sale  or  deed  therefor  has  been  issued  to  the  state,  the  order  of  the  board  shall  further 
direct  the  recorder  to  cancel  such  erroneous  certificate  and  deed  so  issued  except 
where  the  state  has  disposed  of  the  property  thereby  conveyed. 

History:     Enactment  approved  April   13,   1917,   Stats,   and  Amdts. 
1917,  p.  118.   In  effect  July  27,  1917. 


§3807. 

1.  CTovatractlon. — ^Thls  section  does  not 
dispense  with  the  requirement  that  the  deed 
shall  correctly  recite  the  name  of  the  per- 
son to  whom  the  property  was  assessed,  as  a 
condition  to  its  validity. — ^Bruschi  v.  Cooper, 
30  Cal.  App.  682.  169  Pac.  728. 

§3817. 

1.  CoMitraetloB. — ^The  method  prescribed 
by  this  section  in  1888  for  the  redemption  of 
school  lands  sold  for  delinquent  taxes  ap- 
plied only  to  purchasers  who  had  paid 
"the  full  amount  of  one  dollar  and  twenty- 
Ave  cents  per  acre."    Thus  it  remained  until 


1895,  when  it  was  made  to  apply  to  pur- 
chasers "when  the  full  amount  of  the  pur- 
chase price  of  one  dollar  and  twenty-flve 
cents  per  acre  has  not  been  paid,  except 
where  the  deed  to  the  state,  provided  for  In 
section  3785,  has  been  filed  with  the  sur- 
veyor-general." By  this  act  there  were 
many  changes  made  in  the  sections  of  the 
Political  Code  relating  to  the  sale,  redemp- 
tion, and  disposition  of  lands  sold  for  delin- 
quent taxes.  School  lands  were  hiade  sub- 
ject to  the  act  and  were  referred  to  in 
sections  3785  and  8788  as  well  as  in  this 
section. — Curtin  v.  Kingsbury,  31  Cal.  App. 
57,  159  Pac.  880. 


§3818[a].  PARTIAL  REDEMPTION.  In  all  cases  where  a  lot,  piece,  or 
parcel  of  land  contained  in  any  assessment  has  been  sold  or  may  hereafter  be  sold  for 
delinquent  taxes  to  the  state,  and  the  state  has  not  disposed  of  the  same,  a  partial 
redemption  may  be  made,  separately  from  the  whole  assessment,  of  any  such  lot,  piece 
or  parcel  of  land  as  follows: 

If  such  lot,  piece  or  parcel  of  land  has  a  separate  valuation  on  the  assessment  roll, 
such  partial  redemption  shall  be  made  in  the  manner  following: 

[Mannar  of  partial  redemption.]  In  the  estimate  provided  for  in  the  preceding  sec- 
tion, the  auditor  shall  estimate  the  amount  of  state  and  county  taxes  due  on  such  lot. 
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piece  or  parcel  of  land,  together  with  a  proper  proportion  of  the  taxes  due  on  per- 
sonal property  under  such  assessment,  and  of  the  taxes  due  each  school,  road,  lesser 
or  other  taxation  district;  and  such  redemption  shall  be  made  in  the  manner  provided 
for  in  the  preceding  section. 

If  such  lot,  piece  or  parcel  of  land  does  not  have  a  separate  valuation  on  the  assess- 
ment roll,  the  auditor  shall  investigate  and  ascertain  the  relative  or  proportionate  value 
such  lot,  piece  or  parcel  of  real  property  bears  to  the  whole  tract  assessed,  and  the 
auditor  shall  estimate  the  amount  of  such  taxes  due  on  such  lot,  piece  or  parcel  of 
land  according  to  such  relative  or  proportionate  value  and  the  taxes  due  on  any 
improvements  on  the  portion  sought  to  be  so  redeemed,  together  with  a  relative  pro- 
portion of  the  taxes  due  on  personal  property  under  such  assessment,  and  of  the  taxes 
due  each  school,  road,  lesser  or  other  taxation  district;  whereupon  such  redemption 
shall  be  made  in  the  manner  provided  for  in  the  preceding  section;  provided,  that  no 
lot,  piece  or  parcel  of  land  owned  or  claimed  under  contract  by  the  person  so  redeeming 
shall  be  divided  for  the  purpose  of  such  redemption. 

A  notice  by  registered  mall  of  the  proposed  division  must  be  given  by  the  auditor  to 
the  person  or  persons  to  whom  the  same  was  assessed,  if  known  to  the  auditor,  if  not 
so  known,  by  posting  a  notice  of  such  proposed  division  for  a  period  of  twenty  days 
in  three  public  places  in  said  county,  and  if  no  protest  against  said  division  be  filed 
with  the  auditor  within  twenty  days  from  the  date  of  the  posting  or  mailing  of  such 
notice,  the  auditor  shall  thereupon  issue  an  estimate  as  above  stated.  In  cases  where 
written  protest  is  filed  within  said  twenty  days  to  said  division,  the  auditor  shall  with- 
hold his  estimate  and  refer  the  matter  to  the  board  of  supervisors  for  decision. 

The  board  of  supervisors  shall  set  a  time  for  hearing  said  protest,  and  cause  a  notice 
of  the  date  of  said  hearing  to  be  mailed  by  its  clerk  to  the  person  or  persons  who  have 
filed  a  written  protest  with  the  auditor,  as  above  provided,  at  the  post-office  address 
named  in  such  protest,  at  least  five  days  prior  to  the  date  of  such  hearing,  and  at  the 
termination  of  said  hearing  may  confirm  the  act  of  the  auditor  or*  modify  or  set  aside  the 
same  and  its  decision  in  the  premises  shall  be  final.  In  the  event  of  such  reference 
to  the  board  of  supervisors  and  of  their  dividing  the  assessment,  the  estimate  of  the 
audi/tor  shall  conform  to  the  action  of  the  board.  A  partial  redemption  may  be  made, 
in  like  manner,  separately  from  the  whole  assessment,  of  an  undivided  interest  in  any 
real  property,  if  such  property  has  a  separate  valuation  on  the  assessment  roll;  the 
auditor  estimating  the  amount  of  taxes  due  on  such  undivided  interest  according  to  the 
proportion  which  such  interest  in  said  real  property  bears  to  the  whole  assessment 
The  recorder  shall  note,  on  the  margin  of  the  record  of  the  certificate  of  sale  a  descrip- 
tion of  the  property  or  undivided  interest  redeemed  under  this  section,  and  shall  spe- 
cifically set  forth  the  several  amounts  of  taxes  paid  upon  such  redemption. 

History:  Enactment  approved  April  1,  1897,  Stats,  and  Amdts.  1897, 
p.  434;  amended  June  1,  1917,  Stats,  and  Amdts.  1917,  p.  1633.  In 
effect  July  31,  1917. 

Note:  See  ESditorial  Notes  in  Kerr's  Gyc.  Pol.  Code,  §§8818  and 
3818[a]. 

§  3819. 

As  to  coiiMtructloii  of,  see  ante,  i  8804. 
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CHAPTER  IX. 

POLL-TAXES. 

[Editorial  Notb — Poll-tax  abolished  by  initiative  amendment  to  S  12,  art.  XIII,  of  state 
eoDstitntion.    Stats,  and  Amdts.  1915,  p.  1923.] 
§  3839.  Persons  liable  to  poll-tax  [repealed]. 
S  3840.  Poll-tax,  when  to  be  collected  [repealed]. 

§  3841.  County  treasurer  to  have  blank  poll-tax  receipts  printed  [repealed]. 
f  3842.  Style  of  blank  to  Jbe  changed  each  year  [repealed] . 

S  3843.  County  treasurer's  duties  in  relation  to  poll-tax  blanks  and  receipts  [repealed]. 
S  3844.  Auditor  to  sign  blank  receipts  and  make  entry  of  number  signed  [repealed]. 
f  3845.  Blanks  to  be  delivered  to  assessor  [repealed]. 

S  3846.  Poll-tax  may  be  collected  by  seizure  and  sale  of  personal  property  [repealed]. 
1 3847.  Mode  of  conducting  such  seizure  and  sale  [repealed]. 

I  3848.  Debtors  of  persons  owing  poll-tax  to  pay  poll-tax  for  such  persons  [repealed]. 
%  3849.  Who  are  debtors  under  preceding  section  [repealed]. 
§  3850.  Debtor  may  charge  creditor  with  such  poll-tax  paid  [repealed]. 
I  3851.  Beceipt  for  poll-tax  delivered  to  purchaser  of  property  sold  for  such  tax  [repealed]. 
I  3852.  Receipt  only  evidence  of  payment  [repealed]. 

%  3853.  Monthly  settlement  of  assessor  with  auditor  for  poll-tax  [repealed]. 
§  3854.  Assessor's  yearly  settlement  with  auditor  for  poll-tax  [repealed]. 
§3855.  Auditor  to  return  receipts  not  used  to  treasurer  [repealed]. 
I  3856.  Treasurer  to  credit  auditor  with  such  receipts  [repealed]. 
§  3857.  Assessor  to  keep  roll  of  persons  liable  for  poll-tax  [repealed]. 
S  3858.  Duties  of  assessor  and  auditor  as  to  poll-tax  [repealed]. 
S  3859.  Collection  of  poll-tax  [repealed]. 
I  3860.  Poll-tax  to  be  a  lien  on  property  when  [repealed]. 
f  3861.  Proceeds  of  poll-tax,  to  what  fund  paid  [repealed], 
f  3862.  Compensation  of  assessor  for  collecting  poll-tax  [repealed]. 

§3839.    PERSONS  LIABLE  TO  POLL-TAX  [repealed]. 

History:  Enacted  March  12,  1872;  amended  March  14,  1874,  Code 
Amdta.  1873-4,  p.  161;  March  22.  1880.  Code  Amdts.  1880  (Pol.  C.  pt), 
p.  17;  March  13.  1909.  Stats,  and  Amdts.  1909.  p.  363;  repealed  May  11. 
1917,  Stats,  and  Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§  3840.    POLL-TAX,  WHEN  TO  BE  COLLECTED  [repealed] . 

History:  Enacted  March  12,  1872;  amended  March  24.  1874.  Code 
Amdts.  1873-4,  p.  161;  March  28,  1896,  Stats,  and  Amdts.  1896,  p.  336; 
repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  432.  In  effect  July  27. 
1917. 

§3841.    COUNTY   TREASURER    TO    HAVE    BLANK    POLL-TAX   RE- 
CEIPTS PRINTED  [repealed]. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4.  p.  161;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  336; 
repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  432.  In  effect  July  27, 
1917. 

§3842.    STYLE  OF  BLANTE  TO  BE  CHANGED  EACH  TEAR  [repealed]. 

History:  Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917.  p.  432.  In  effect  July  27, 1917. 
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§  3843.    COUNTY  TBEASUREB'S  DUTIES  IN  RELATION  TO  POLL-TAX 

BLANKS  AND  RBCEIPTS   [repealed]. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  161;  April  1,  1897,  Stats,  and  Amdts.  1897,  p.  435; 
March  13,  1909,  Stats,  and  Amdts.  1909,  p.  363;  repealed  May  11,  1917, 
Stats,  and  Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§3844.    AUDITOR  TO  SIGN  BLANTE  RECEIPTS  AND  MAKE  ENTRY 

OF  NUMBER  SIGNED   [repealed]. 

■ 

Hittory:  Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§  3846.    BLANKS  TO  BE  DELIVERED  TO  ASSESSOR  [repealed] . 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Ck>de 
Amdts.  1873-4,  p.  162;  April  1,  1907,  Stats,  and  Amdts.  1907,  p.  435; 
March  13,  1909,  Stats,  and  Amdts.  1909,  p.  363;  repealed  May  11,  1917, 
Stats,  and  Amdts.  1917,  p.  432.  In  effect  July  27,  1917. 

§3846.    POLL-TAX  BSAY  BE  COLLECTED  BY  SEIZURE  AND  SALE 

OF  PERSONAL  PROPERTY   [repealed]. 

History:     Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  162;  repealed  May  11,  1917,  Stats,  and  Amdts.  1917, 
•      p.  432.   In  effect  July  27,  1917. 

§  3847.    MODE  OF  CONDUCTINO  SUCH  SEIZURE  AND  SALE  [repealed] . 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  162;  repealed  May  11,  1917,  Stats,  and  Amdts.  1917, 
p.  432.   In  effect  July  27,  1917. 

§  3848.    DEBTORS  OF  PERSONS  OWINO  POLL-TAX  TO  PAY  POLL-TAX 

FOR  SUCH  PERSONS   [repealed]. 

History:  Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  432.  In  effect  July*  27,  1917. 

§  3849.    WHO  ARE  DEBTORS  UNDER  PRECEDINO  SECTION  [repealed] . 

History:  Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  432.  In  effect  July  27,  1917. 

§3850.    DEBTOR  BSAY  CHARGE  CREDITOR  FOR  SUCH  POLL-TAX 

PAID  [repealed]. 

History:  Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§3851.    RECEIPT  FOR  POLL-TAX  DELIVERED  TO  PURCHASER  OF 

PROPERTY  SOLD  FOR  SUCH  TAX  [repealed]. 

History:     Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§3852.    RECEIPT  ONLY  EVIDENCE  OF  PAYMENT  [repealed]. 

History:  Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 
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§S853.    MONTHLY   SETTLEMENT    OF   ASSESSOR   WITH   AUDITOR 

FOR  POLIrTAX  [repealed]. 

History:  Enacted  March  12,  1872;  repealed  May  11»  1917,  Stats,  and 
Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§3854    ASSESSOR'S  YEARLY  SETTLEMENT  WITH  AUDITOR  FOR 

POLIRTAX  [repealed]. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  163;  March  28,  1905,  Stats,  and  Amdts.  1905,  p.  336; 
March  18,  1909,  Stats,  and  Amdts.  1909,  p.  363;  repealed  May  11,  1917. 
Stats,  and  Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§  3866.    AUDITOR  TO  RETURN  RECEIPTS  NOT  USED  TO  TREASURER 

[repealed]. 

History:  Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§  3866.    TREASURER  TO  CREDIT  AUDITOR  WITH  SUCH  RECEIPTS 

[repealed]. 

History:  Enacted  March  12,  1872;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§  3867.    ASSESSOR  TO  KEEP  ROLL  OF  PERSONS  LIABLE  FOR  POLL- 
TAX   [repealed]. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Stats, 
and  Amdts.  1873-4,  p.  163;  April  1,  1878,  Code  Amdts.  1877-8,  p.  69; 
repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  432.  In  effect  July  27, 
1917. 

§3868.    DUTIES  OF   ASSESSOR  AND   AUDITOR  AS   TO   POLL-TAX 

ROLiL  [repealed]. 

History:  Enacted  March  12,  1872;  amended  March  24.  1874,  Code 
Amdte.  1873-4,  p.  163;  April  1,  1878,  Code  Amdts.  1877-8,  p.  70; 
March  28,  1895,  Stats,  and  Amdts.  1895,  p.  337;  repealed  May  11,  1917, 
Stats,  and  Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 


§3869.    CORRECTION  OF  POLL-TAX  [repealed]. 

History:  Original  section  enacted  March  12,  1872,  and  repealed 
March  24,  1874,  Code  Amdts.  1873-4,  p.  164.  A  new  section  enacted 
March  23,  1901,  Stats,  and  Amdts.  1900-1,  p.  653;  repealed  May  11,  1917, 
Stats,  and  Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§  3860.    POLL-TAX  TO  BE  A  LIEN  ON  PROPERTY  WHEN  [repealed] 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  164;  repealed  May  11,  1917,  Stats,  and  Amdts.  1917, 
p.  432.   In  effect  July  27,  1917. 


1.  CoiuitnictloB* — When  a  delinquent  poll- 
tax  is  shown  on  the  delinquent-roll  It  must 
be  collected  in  the  same  manner,  and  at  the 
same  time,  as  other  delinquent  taxes  are 
collected.  An  additional  advertlsiner-tax  of 
fifty  cents  is  unauthorized.  The  only  effect 
of  this  section  in  connection  with  sections 
3764  and  3770  is  to  make  the  delinquent  poll- 


tax  and  the  penalty  thereon  a  Hen  on  the 
property  assessed  to  the  delinquent,  and  to 
require  the  collection  thereof  with  any  other 
taxes  and  charges  due  from  such  person,  by 
sale  to  the  state  of  the  property  on  which  it 
is  a  lien,  if  necessary. — Hall  v.  Park  Bank 
of  Los  Anffeles,  165  Cal.  356.  132  Pac.  452. 
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§  3861.    PROCEEDS  OF  POLL-TAX,  TO  WHAT  FUND  PAID  [repealed]. 

History:  Knacted  March  12,  1872;  amended  March  22,  1880,  Code 
Amdts.  1880  (Pol.  C.  pt.),  p.  17;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  432.   In  effect  July  27,  1917. 

§  3862.    COMPENSATION  OF  ASSESSOR  FOR  COLLECTING  POLL-TAX 

[repealed]. 

History:  Enacted  March  12,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  164;  March  28,  1877,  Code  Amdts.  1877-8,  p.  70; 
repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  432.  In  effect  July  27, 
1917. 


CHAPTER  XI. 

MISCELLANEOUS  PB0VISI0N8. 

§  3881.  Clerical  errors  in  assessxnent-bookS;  correction. 
§  3898.  Distribution  of  moneys  received  from  sale. 

§  3881.    CLERICAL  ERRORS  IN  ASSESSMENT-BOOKS,  CORRECTION. 

Defects  in  description  or  defects  in  form  or  clerical  omissions  of  the  assessor,  or 
clerical  errors  of  the  assessor,  in  any  assessment-book,  when  it  can  be  ascertained  from 
the  assessment-book,  or  from  the  assessor's  maps  or  block  books,  or  other  papers  in 
the  assessor's  office,  what  was  intended,  or  what  should  have  been  assessed,  may,  with 
the  written  consent  of  the  district  attorney,  be  supplied  or  corrected  by  the  assessor 
at  any  time  after  the  assessment  was  made,  prior  to  the  sale  tor  delinquent  taxes; 
provided,  that  where  said  chan^^e  will  decrease  the  amount  of  taxes  charged  against 
the  taxpayer  by  reason  of  said  assessment,  the  consent  of  the  board  of  super- 
visors shall  also  be  necessary  to  said  change;  and  provided,  further,  that  where  said 
change  will  increase  the  amount  of  taxes  charged  against  the  taxpayer  by  reason  of 
said  assessment,  the  person  so  charged  shall  be  given  at  least  five  days'  notice  of  the 
time  when  the  matter  will  be  heard  by  the  board  of  supervisors  and  he  may  at  such 
time  present  any  objections  he  may  have  to  such  change  to  the  board  of  supervisors, 
and  their  decision  in  the  matter  shall  be  conclusive.  The  date  and  nature  of  every 
such  correction  shall  be  entered  on  the  assessment-book  opposite  said  assessment  and 
the  written  authority  therefor  shall  be  filed  by  the  assessor  with  the  auditor  and 
preserved  by  the  auditor  as  a  public  record,  and  he  shall  make  the  proper  charges  or 
credits  in  his  account  with  the  tax-collector.  In  the  city  and  county  of  San  Francisco 
the  written  consent  of  the  city  attorney  shall  have  the  same  force  and  effect  as  the 
written  consent  of  the  district  attorney. 

History:     Enacted   March  12,   1872;    amended  April  3,   1876,   Code 

'  Amdts.  1875-6,  p.  69;  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  337; 

March  23,  1901,  Stats,  and  Amdts.  1^00-1,  p.  653;  March  21,  1907,  Stats. 

and  Amdts.  1907,  p.  765,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  180;  May  26, 

1917,  Stats,  and  Amdts.  1917,  p.  968.    In  effect  July  27,  1917. 


§3897. 

SAIiE     OF    PROPERTY    SOLD    TO    STATB 

FOR    TAXBS. 

1,  2.  Construction. 

3,  4.  Enumerated  charges,  amount  of. 
5,  6.  Notice  of  sale. 
7-14.  — Compliance     with     requirement     of 
mailing. 

15.  Right  of  redemption. 

16.  Sale  to  hlerhest  bidder. 

1.  Conntriictloii. — The  sections  of  the  Po- 
litical Code  which  provide  the  general 
scheme  for  the  collection  of  the  revenues 
of  the  state,  of  which  a  sale  by  the  state  of 


the  lands  conveyed  to  it  for  delinquency  in 
the  payment  of  taxes  Is  a  part,  constitute 
the  tax  collector  the  agrent  of  the  state  for 
making  such  sale  and  passinsr  the  title  to 
the  purchaser,  and  the  recitals  in  a  deed  ex- 
ecuted by  him  of  a  prior  sale  of  the  prop- 
erty to  the  state  for  nonpayment  of  taxes 
and  a  written  authorization  of  the  control- 
ler of  the  state  for  the  sale,  a  published  no- 
tice of  the  time  of  sale  at  public  auction 
and  a  sale  made  pursuant  thereto  suffl- 
clently  show  that  the  tax  collector  was  au- 
thorized or  was  acting  as  the  asrent  of  the 
state  In  the  making  of  the  deeds. — ^Hanson 
V.  Goldsmith,   170  Cal.  612,   160  Pac.   364. 
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2.  Due  process  of  law  is  not  lacking^ 
where,  under  section  3897  of  the  Political 
Code,  land  worth  five  hundred  dollars  be- 
comes vested  in  the  state  for  delinquent 
taxes  and  the  state  afterward  sella  the 
property  for  one  hundred  and  sixty-six  dol- 
lars, which  STO  to  the  state  in  satisfaction 
of  a  tax  amounting:,  with  costs  and  penal- 
ties, to  sixteen  dollars  and  nineteen  cents, 
the  owner  havingr  had  opportunity  for  hear- 
ing  as  to  the  fairness  of  the  original  assess- 
ment and  notice  of  the  sales  to  the  state 
and  by  the  state. — Chapman  v.  Zobeleln,  237 
U.  S.  136,  59  L.  Bd.  874,  36  Sup.  Ct.  Rep.  618. 

8.     EBumerated    cliarses,    amomit    of. — A 

sale  for  an  amount  less  than  that  specified 
is  prohibited  and  therefore  void. — Jordan 
V.  Beale,  172  Cal.   226,  165  Pac.   990. 

4.  The  primary  object  of  the  state  in 
selliner  the  land  is  to  recover  the  taxes,  pen- 
alties, costs,  etc.,  and  this  is  indicated  by 
the  requirement  of  the  law  that  the  land 
must  be  sold  for  an  amount  not  less  than 
these  enumerated  chargres.  Whoever  pays 
more  at  the  sale  does  so  as  a  volunteer  and 
at  the  risk  of  the  proceedings  being:  found 
invalid. — O'Reilly  v.  All  Persons,  29  Cal. 
App.  49.   154  Pac.  747. 

5.  Notiee  of  sale.^ — The  recital  in  a  deed 
that  the  tax  collector  "caused  due  notice  to 
be  given  of  the  sale  of  said  property  at 
public  auction  by  publishing:  notice  thereof 
for  at  least  three  weeks  in  a  newspaper 
published  in  said  county/'  sufficiently  shows 
a  publication  of  the  notice  "for  three  suc- 
cessive weeks,"  as  required  by  section  3897 
of  the  Political  Code;  the  use  of  the  prepo- 
sition ''for"  in  the  clause  "for  at  least 
three  weeks,"  when  applied  with  relation  to 
a  period  of  time,  clearly  means  "during:," 
"throughout,"  or  "during  the  continuance" 
of  three  weeks  successively  or  continu- 
ously.— Hanson  v.  Goldsmith,  170  Cal.  612, 
150  Pac.  364. 

« 

6.  The  recital  in  a  deed  that  the  publi- 
cation of  notice  was  of  a  sale  of  the  prop- 
erty at  public  auction  at  the  office  of  the 
tax  collector  "at  12  o'clock  M."  of  a  stated 
day,  and  that  "on  the  day  fixed  for  the  sale" 
the  property  was  "duly  oITered"  for  sale.  Is 
sufficient,  without  stating  that  the  sale  was 
made  at  the  hour  set. — ^Hanson  v.  Goldsmith, 
170  Cal.  512.  150  Pac.  364. 

7.  — Compllaiiee  yivHh  re^alremeiit  of 
mamSUngf  unless  the  last  post-office  address 
ia  unknown,  is  essential  to  the  validity  of 
a  sale  by  the  state  under  this  section. — 
Davis  V.  Peck,  165  Cal.  353,  132  Pac.  438. 

8.  The  copy  of  the  notice  required  to  be 
published  must,  where  the  name  of  the  party 
to  whom  the  property  was  last  assessed  Is 
known,  be  mailed  at  least  three  weeks  be- 
fore the  sale,  and  a  sale  and  deed  made  pur- 
suant thereto  are  void  where  the  only  proof 
of  a  compliance  is  the  recital  of  the  deed 
which  shows  that  only  seventeen  days'  no- 


tice   was    given. — Knight    v.    Hall,    28    Cal. 
App.  436.  152  Pac.  952. 

9.  A  sale  and  the  deed  made  pursuant 
thereto  ahe  void  where  the  only  evidence 
purporting  to  show  a  compliance  with  this 
section  was  the  recital  in  the  deed,  which 
was  insufficient  in  that  it  did  not  state  that 
the  notice  was  mailed  to  the  last  known 
post-office  address  of  the  party  to  whom 
the  land  was  assessed,  nor  state  any  fact  as 
an  excuse  for  failure  to  comply. — Knight  v. 
Hall,  28  Cal.  App.  435.  152  Pac.  952. 

10.  It  Is  not  error,  In  an  action  involving 
the  validity  of  such  deeds,  to  exclude  a  re- 
ceipt signed  by  the  party  to  whom  the  land 
was  last  assessed,  showing  that  he  had  re- 
ceived the  registered  envelope  wherein  was 
inclosed  the  copy  of  the  notice  of  sale 
mailed  by  the  tax  collector,  since  the  same 
did  not  tend  to  prove  compliance  with  the 
statute. — Knight  v.  Hall,  28  Cal.  App.  486, 
152  Pac.  952. 

11.  It  is  necessary  in  the  notice  of  sale 
by  the  state  of  land  for  delinquent  taxes 
that  the  penalties  and  costs  be  stated  sepa- 
rately.— Cordano  v.  Kelsey,  28  Cal.  App.  9, 
151  Pac.  391,  398. 

12.  A  deed  executed  by  a  tax-collector  on 
a  sale  of  land  for  the  state  for  nonpayment 
of  taxes  .is  void,  where  only  twenty  days 
intervenes  between  the  date  of  the  mailing 
of  a  copy  of  the  notice  of  the  sale  to  the 
person  to  whom  the  property  was  last  as- 
sessed and  the  date  specified  In  the  notice 
for  the  sale.— Oordano  v.  Kelsey,  28  Cal. 
App.  9.  161  Pac.  391,  398. 

13.  A  tax-collector's  deed  which  shows  on 
Its  face  that  notice  of  the  sale  was  not 
given  to  the  owners  of  the  property  for  the 
length  of  time  required  by  section  3897  of 
the  Political  Code  Is  void,  and  a  nonsuit  in 
an  action  to  quiet  title  based  upon  the  deed 
Is  properly  granted. — Meddock  v.  Brown, 
27  Cal.  App.  290,  149  Pac.  776. 

14.  The  recital  in  a  tax-deed  from  the 
state  on  the  matter  of  notice  Is  not  conclu- 
sive but  only  prima  facie  evidence  and  is 
open  to  attack. — Meddock  v.  Brown,  27  Cal. 
App.  290,  149  Pac.  776. 

15.  Right  of  redemption. — The  owner's 
right  of  redemption  remains  until  the  state 
has  disposed  of  the  land  under  section  3897 
of  the  Political  Code,  and  the  owner  is 
therefore  entitled  to  object  to  having  his 
right  of  redemption  cut  off  by  any  sale 
other  than  one  made  in  accordance  with 
the  direct  requirements  of  the  law. — Jordan 
V.   Beale,    172  Cal.    226,   155  Pac.    990. 

16.  Sale  to  highest  bidder. — The  fact  that 
the  owner  could  not  be  injured  by  having 
the  property  sold  for  less  than  the  amount 
required  by  such  section,  is  immaterial,  as 
the  statute  in  terms  provides  for  a  sale  "to 
the  highest  bidder  for  cash,"  and  clearly 
contemplates  a  sale  for  as  large  an  amount 
as  may  be  obtained. — Jordan  v.  Beale,  172 
Cal.  226,  155  Pac.  990. 


1917  Sup. — IS 


8621 


13898  POLITICAIi  CODES.  [Pt.  Ill,  Tit.  IX, 

§  3898.    DISTRIBUTION  OF  MONEYS  RECEIVED  FROM  SALE.  1.    The 

moneys  received  from  such  sale  shall  be  distributed  as  follows:  The  tax-collector 
shall  deduct  the  penalties,  costs  and  other  amounts  received  as  expenses  of  such  sale 
in  such  cases  as  the  property  so  sold  shall  have  been  sold  for  a  sum  not  less  than  the 
amount  of  all  taxes  levied  thereon  and  all  interest,  costs,  penalties  and  expenses  up  to 
the  date  of  such  sale,  but  where  the  property  so  sold  shcdl  have  been  sold  for  a  sum 
less  than  said  amount,  the  tax-collector  shall  deduct  only  the  amounts  received  as 
expenses  attending  such  sale,  and  the  balance  shall  be  distributed  between  the  state 
and  the  county,  or  city  and  county,  in  the  proportion  that  the  state  rate  bears  to  the 
county,  or  city  and  county,  rate  of  taxation;  said  tax-collector  shall  pay  all  amounts 
into  the  county  treasury,  and  the  treasurer  shall  account  to  the  state  for  its  portion 
in  the  settlement  required  by  section  three  thousand  eight  hundred  sixty-five  and  section 
three  thousand  eight  hundred  sixty-six. 

2.  [ Deed <  to  purchaser.]  On  receiving  the  amount  bid,  as  prescribed  in  the  preced- 
ing section,  the  tax-collector  must  execute  a  deed  to  the  purchaser,  which  deed  shall 
be  in  substance  and  may  be  in  form  as  follows: 

[Form  of  tax-deed.]   "This  indenture,  made  the day  of ,  19 . .,  between 

,   tax-collector   of  the   county  of    State   of 

California,  first  party,  and  of  the  county  of  , 

State  of ,  second  party,  witnesseth: 

That  whereas  the  real  property  hereinafter  described  was  duly  sold  and  conveyed  to 
the  State  of  California  for  the  non-payment  of  taxes  which  had  been  legally  levied  and 
which  were  a  lien  upon  said  property  under  and  in  accordance  with  law;  and 

Whereas  in  conformity  with  law  the  State   of  California,   acting  by  and   through 

,  tax-collector  as  aforesaid,  did  offer  said  property,  hereinafter 

described,  for  sale  at  public  auction  to  the  highest  bidder,  at  which  sale  said  second 
party  became  the  purchaser  of  the  whole  thereof  for  the  sum  of  | 

Now,  therefore,  the  said  first  party  in  consideration  of  the  premises  and  in  pursuance 
of  the  statute  in  such  case  made  and  provided,  does  hereby  grant  to  the  said  ^second 
party,  his  heirs  and  assigns,  that  certain  real  property  hereinbefore  referred  to,  and 

situate  in  the county  of State  of  California, 

more  particularly  described  as  follows,  to  wit: 

In  witness  whereof,  said  first  party  has  hereunto  set  his  hand  the  day  and  year 
first  above  written. 


»• 


Tax-collector  of  the  county  of  

[No  charge  for  tax-deed.]  No  other  matters  need  be  recited  in  the  said  deed  than 
those  provided  for  in  the  above  form.  No  charge  shall  be  made  by  the  tax-collector 
for  the  making  of  any  such  deed,  and  the  acknowledgment  of  all  such  deeds  shall  be 
taken  by  the  county  clerk  free  of  charge.  Said  deed  shall  be  prima  facie  evidence 
of  £Lll  the  facts  recited  therein  and  shall  operate  to  convey  all  of  the  interest  of  the 
state  in  and  to  said  property. 

3.  [Tax-collector's  report  of  sales.]  Within  ten  days  after  each  sale  as  provided  in 
the  preceding  section  the  tax-collector  shall  report  to  the  assessor  and  recorder,  giving 
the  name  or  names  of  all  persons  to  whom  deeds  have  been  issued  under  the  provisions 
of  this  section,  together  with  the  dates  of  such  deeds,  the  amount  for  which  the 
property  was  sold,  a  description  of  the  property  conveyed,  together  with  the  numbers 
and  dates  of  the  certificates  of  sale  and  of  the  tax  deeds  by  which  title  to  such  property 
so  granted  was  conveyed  to  the  state. 

4.  [Recorder's  notations.]  The  recorder  shall  note  on  the  margin  of  each  certificate 
of  sale  and  of  each  tax  deed  involved  in  the  sale  and  transfer  of  such  property,  the 
name  of  the  purchaser,  the  date  of  the  deed  to  the  purchaser  and  the  consideration 
named  therein.  The  assessor  shall  use  such  report  in  his  determination  of  the  owner- 
ship of  such  property  for  assessment  purposes. 

5.  (a)  [Refund  to  purchaser  not  finally  awarded  property.]  Whenever  in  any  action 
at  law,  it  has  been  or  shall  be  determiined  by  a  court  that  the  sale  and  conveyance 
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provided  for  In  this  and  the  preceding  section  or  in  section  three  thousand  seven 
hundred  seventy-one  of  this  code  heretofore  or  hereafter  made  are  void  for  any 
reason,  and  that  the  purchaser  from  the  state  may  not  be  finally  awarded  the  property 
so  purchased,  no  decree  of  the  court  shall  be  given  declaring  a  forfeiture  of  the  prop- 
erty until  the  former  owner,  or  other  party  in  interest,  shall  have  repaid  to  the  pur- 
chaser the  full  amount  of  taxes,  penalties  and  costs  paid  out  and  expended  by  him, 
to  be  determined  by  the  court,  in  pursuit  of  the  state's  title  to  the  property  so  sold. 
The  said  purchaser  may  within  one  year  after  such  decree  becomes  final  also  present 
a  claim  against  the  county,  in  the  manner  provided  by  law,  for  a  refund  of  the  amount 
I»aid  into  the  county  treasury  as  the  purchase  price  of  such  property  in  excess  of  the 
amount  for  which  he  may  have  been  reimbursed  for  taxes,  penalties  and  costs  as 
herein  provided,  and  such  excess  shall  be  refunded  in  accordance  with  section  three 
tliousand  eight  hundred  four  of  this  code. 

(b)  [Refund  for  oovernment  land  erroneously  sold.]  Whenever  it  shall  be  deter- 
mined to  the  satisfaction  of  the  board  of  supervisors  of  the  county  in  which  the  land 
Is  situated  that  any  land  belonging  to  the  United  States  government  or  to  this  state, 
a  municipality  or  other  political  subdivision  of  this  state  has  been  erroneously  sold 
and  conveyed  under  the  provisions  of  this  or  the  preceding  section,  or  section  three 
tliousand  seven  hundred  seventy-one  of  this  code,  and  the  said  land  should  not  have 
been  so  sold,  the  purchaser  at  said  sale  may  present  a  claim  against  the  county  in 
the  manner  provided  by  law  for  a  refund  of  the  amount  so  paid  into  the  county  treasury 
by  reason  of  such  sale. 

History:  Enactment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  154;  amended  March  28,  1895,  Stats,  and  Amdts.  1895,  p.  338; 
March  1,  1905,  Stats,  and  Amdts.  1905,  p.  32;  March  19,  1907,  Stats,  and 
Amdts.  1907,  p.  699,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  182;  June  10, 
1913,  Stats,  and  Amdts.  1913,  p.  560;  May  18,  1917,  Stats,  and  Amdts. 
1917,  p.  716.   In  offset  July  27,  1917. 

mailing  (no  post-office  address  was  known). 

— ^I>avl8  V.  Peck,  166  Cal.  868,  182  Pac.  488. 

2.     Burden  of  proof  mm  to  aotlee. — ^If  the 

givinsr  of  notice  by  mailing,  or  the  fact  that 
such  notice  was  excused  because  no  post- 
office  address  was  known  may  be  shown  by 
evidence  aliunde,  the  burden  of  proof  is  on 
the  party  claiming  under  a  deed  which  does 
not  contain  the  recital. — ^Davis  v.  Peck,  165 
Cal.  868,  182  Pac.  488. 


1.  As  to  recital*  in  dfeed« — A  recital  In 
the  deed  that  the  tax  collector  "did  mail  a 
copy  of  said  notice,  postasre  thereon  prepaid 
and  registered,  to  the  party  to  whom  the 
land  was  last  assessed  next  before  such 
sale"  is  not  a  recital  either  that  the  notice 
had  been  mailed  to  such  party  "at  his  last 
known  post-office  address"  (which  is  the 
mailing  required  by  law),  nor  Is  it  a  recital 
of   the    fact    which    would   excuse    want    of 
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ARTICLE  V. 


ADDITIONAL  POWERS  AND  DUTIES. 
S4052c.  Erection  of  historic  monuments  [new]. 

§  40(i5D.  It  has  been  paid  upon  the  warrants  approve<} 

1.    ConstrBctloa. — ^It  may  be  forcibly  ar-  in    good    faith    by    an    auditor. — Calaveraa 

gued  that  this  is  a  statutory  provision  al-  County  v.  Poe,  167  Cal.  619,  140  Pac.  23. 

lowing  the  recovery  of  money  even  thousrh 
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§4007. 

1.  Amendment  of  1000»  efleet  of. — By  the 

amendment  of  1909  the  leerislature  intended 
to  and  did  destroy  whatever  force  and  effect 
this  section  as  enacted  in  1907  possessed  in 
the  matter  of  a  re-classification  by  opera- 
tion of  law  of  the  counties  of  the  state 
following  the  takingr  of  a  federal  census, 
and  there  can  be  now  no  such  re-classifica- 
tion  except  by  an  affirmative  and  direct  act 
of  the  legislature  itself. — ^McFadden  v.  Bor- 
den. 28  Cal.  App.  471.  162  Pac.  977. 

2.  Construction. — The  taking  of  a  fed- 
eral census  does  not  have  the  effect  of  au- 
tomatically chanfiring  the  compensation  of 
the  county  officers  according  to  the  popula- 
tion of  the  counties  as  ascertained  by  such 
census.  The  quantum  of  compensation  is 
determined  wholly  by  and  upon  the  classi- 
fication of  counties  for  that  purpose  as  re- 
quired by  the  constitution. — ^McFadden  v. 
Borden.  28  Cal.  App.  471.  152  Pac.  977. 

§4016. 

1.     Division    of   county    Into    tovmalilpo. — 

The  abolition  or  creation  of  a  Judicial  town- 
ship in  a  county  by  the  board  of  supervisors 
is  a  legislative  act  and  not  ministerial  or 
executive. — Osborn  v.  Merced  County.  27 
Cal.  App.  86.  148  Pac.  970. 

§4017. 

1.  Construction. — The  provisions  of  the 
charter  of  San  Bernardino  county  as  to  the 
consolidation  of  county  offices  are  not  su- 
perseded by  the  terms  of  this  section  upon 
the  same  subject. — ^More  v.  San  Bernardino 
County,  31  Cal.  App.  888.  160  Pac.  702. 

§4018. 

1.  Construction. — The  board  of  supervis- 
ors have  no  power  after  separating  the 
duties  of  the  county  auditor  and  county  re- 
corder, to  declare  the  office  of  auditor  vacant 
and  then  proceed  to  fill  it.  There  is  no 
express  authority  given  herein  to  appoint 
an  auditor  and  none  to  treat  the  office  as 
vacant,  and  such  authority  can  not  be  held 
to  be  given  by  implication. — ^People  (ex  rel. 
Smith)  V.  Ounn.  30  Cal.  App.  114.  167  Pac. 
619. 

2.  It  is  easily  conceivable  that  under  the 
powers  here  given,  if  the  supervisors  can 
lawfully  separate  the  duties  of  county  au- 
ditor and  county  recorder  and  then  declare 
the  office  of  auditor  vacant  and  proceed  to 
fill  it,  they  might  make  any  office  of  their 
selection  appointive  at  least  temporarily, 
by  vacating  that  office  or  separating  its 
duties  and  thus  remove  the  incumbent  se- 
lected by  the  people.  We  will  not  so  con- 
strue the  statute  as  to  allow  either  the 
Judgment  or  the  temptation  of  the  super- 
visors to  be  so  far  gratified  as  to  allow  them 
to  declare  a  vacancy  and  fill  it  by  appoint- 
ment under  the  guise  of  subserving  the 
public  Interest. — People  (ex  rel.  Smith)  v. 
Gunn,  30  Cal.  App.  114,  167  Pac.  619. 


§  4021a. 

RECALL    OF    COVBTTY    OFFICERS. 

1.  Injunction    restraining    calling    special 
election. 
2,  3.  Sufficiency  of  petition,  and  grounds. 
4.  Withdrawal  of  names  from  petition. 


1.  Injunction  rcotralnlnff  calllns  spednl 
election. — A  suit  for  an  injunction  restrain- 
ing a  board  of  supervisors  from  calling  a 
special  election  on  a  petition  demanding  a 
recall  of  plaintiff  as  a  member  of  such  board 
of  supervisors,  because  the  petition  does  not 
conform  to  the  requirements  of  this  section, 
is  one  in  equity.  An  appeal  from  a  restrain- 
ing order  and  order  to  show  cause  must  be 
taken  to  the  supreme  court,  as  the  district 
court  of  appeals  is  without  Jurisdiction. — 
Laam  v.  McLaren,  28  Cal.  App.  68.  151  Pac. 
290. 

2.  Sniilclcncy  of  petition*  and  grounds.^— 
In  the  absence  of  fraud  or  mistake  or  other 
sufficient  ground  for  challenging  the  clerk's 
certificate  as  to  the  determination  of  the 
sufficiency  of  the  petition  is  conclusive  so 
far  as  the  number  and  genuineness  of  the 
signatures  of  the  electors  are  concerned. 
The  duty  then  devolves  upon  the  board  of 
supervisors  to  carry  out  the  objects  of  the 
petition  by  ordering  a  special  election. — 
lAam  V.  MclAren,  28  Cal.  App.  632.  168  Pac. 
986. 

3.  The  statement  of  grounds  in  the  peti- 
tion for  the  recall  "is  intended  solely  for 
the  information  of  the  electors"  and  whether 
the  plaintiff  or  the  court  to  which  he 
appeals  regards  them  as  sufficient  ground 
for  plaintiff's  removal  is  immaterial  as  is 
also  whether  the  grounds  are  true  or  false. 
The  voters  to  whom  the  question  of  recall 
or  removal  is  submitted  are  the  Judges  of 
the  sufficiency  of  the  grounds. — Laam  v. 
McLaren,    28   Cal.   App.    632.   163   Pac.   985. 

4.  W^ithdmwal  of  nantes  from,  petition. — 
The  question  as  to  whether  the  signers  of  a 
recall  petition  have  the  right  to  withdraw 
their  names  after  the  clerk  has  certified  as 
to  the  sufficiency  of  the  number  and  genu- 
ineness of  the  signatures,  discussed  but  not 
decided. — ^Laam  v.  McLiaren.  28  Cal.  App.  632, 
163  Pac.   985. 

§4024. 

1.  Construction. — ^This  section  might  be 
construed  as  applicable  only  to  deputies  or 
assistants  appointed  in  excess  of  those  spe- 
cifically provided  for  by  law.  In  such  an 
event  It  would  not  apply  to  assistant  proba- 
tion officers. — ^Anderson  v.  Lewis,  29  Cal. 
App.  24.  164  Pac.  287. 

2.  —Where  tlie  board  of  ■npervisors  has 
failed  or  declined  to  exercise  a  right  to 
legislate  as  to  the  manner  of  appointment 
of  subordinate  officers  the  general  laws  of 
the  state  touching  such  matters  should  gov- 
ern.— Anderson  v.  Lewis,  29  Cal.  App.  24, 
154  Pac.  287. 
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§4041. 

POIVBRS  OF  8UPBRVI90RS. 

1.  Construction — Subdivision  11. 

2.  — Subdivision  12. 

3.  — Subdivision  16. 

4.  — Subdivision  19. 


!•  ComstraetloB— Subdivision  11. — In  case 
of  a  chargre  for  compensation  Incurred 
under  subdivision  2  of  section  4307  this  sub- 
division requires  that  such  shall  be  settled 
and  allowed  by  the  board  of  supervisors. 
San  Francisco,  however,  is  governed  by  its 
charter  and  not  by  the  provisions  of  this 
code. — Rocca  v.  Boyle,  166  CaL  94,  Ann.  Cas. 
1915B  857,  135  Pac.  84. 


2.  — SabdlvlsloB  12. — It  is,  no  doubt,  the 
declared  policy  of  the  law  to  confide  to  the 
board  of  supervisors  the  general  supervi- 
sion and  control  of  the  financial  affairs  of 
the  county. — White  v.  Matthews,  29  Cal. 
App.  634,  156  Pac.  872. 

8.  —Subdivision  IC — The  effect  of  this 
section  seems  to  be  that  the  county  shall  be 
a  party  to  actions  and  proceeding's  wherein 
the  jcounty  "is  concerned"  (the  quoted  words 
beinsr  taken  from  the  provisions  of  the  Los 
Angeles  charter). — Keith  v.  Hammel,  29  Cal. 
App.  131,  164  Pac.  871. 

4.  —Subdivision  19. — The  board  of  super- 
visors can  not  create  a  vacancy  and  then 
proceed  to  fill  It. — People  (ex  rel.  Smith)  v. 
Gunn,   30  CaL  App.   114,  157  Pac.   619. 


§  4062c.  ESECnON  OF  HISTORIC  MONUMENTS.  T2lb  boards  of  super- 
YlBors  in  the  several  counties  shall  have,  and  they  are  hereby  given,  the  power  to  appro- 
priate money  from  the  general  fund  of  the  county  to  erect  monuments  or  to  place  tab- 
lets to  commemorate  historic  spots  or  places  within  the  limits  of  the  county. 

History:     Enactment  approved  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1366.  In  effect  July  30,  1917. 


§4068. 

1.  Gomstmetioik — The  requirement  that 
the  petitioners  give  their  place  of  residence 
by  street  and  number  is  undoubtedly  for 
the  convenience  and  aid  of  the  clerk  In  find- 
ing the  names  in  the  great  register,  and  a 
failure  to  comply  with  it  is  a  mere  Irregu- 
larity which  could  not  result  in  prejudice. — 
Oflborn  v.  Merced  County,  27  Cal.  App.  86, 
148  Pac.  970. 

2.  Rcf ereadiim  —  ^dThat  subject  to.  —  A 
county  ordinance  providing  for  the  discon- 
tinuance of  one  of  the  judicial  townships  of 
the  county  and  the  re -establishment  of  the 
boundaries  of  another  township  so  as  to 
include  the  one  abolished  is  a  matter  legis- 
lative in  character  and  subject  to  referen- 
dum.— Osborn  y.  Merced  County,  27  Cal. 
App.  85,  148  Pac.  970. 

§4075. 

1.  Claims  asalast  eoiutyy  wben  barred* — 

A  claim  against  a  county  for  money  paid 
out  and  expended  by  its  fish  and  game  war- 
den in  the  discharge  of  his  official  duties 
for  the  twenty  months  froni  and  including 
June,  1909,  to  December,  1910,  and  for  the 
month  of  April,  1912,  filed  with  the  board  of 
supervisors  April  27,  1912,  is  barred,  except 
as  to  those  items  of  the  claim  which  ac- 
crued in  April,  1912,  by  the  provisions  of 
section  4075  of  the  Political  Code  prohibit- 
ing boards  of  supervisors  from  allowing 
claims  which  are  not  presented  and  filed 
within  one  year  after  the  last  item  thereof 
accrues. — ^Welch  v.  Santa  Cruz  County,  30 
Cal.  App.  123,  156  Pac.  1003. 

2.  A  complaint  in  an  action  brought  in 
the  superior   court  against  a   county   on   a 


claim  composed  of  a  number  of  items  which 
aggregate  more  than  three  hundred  dollars 
is  not  subject  to  general  demurrer,  or  at- 
tackable for  want  of  Jurisdiction,  on  the 
ground  that  all  but  a  small  part  of  the 
claim  is  barred  by  the  limitation  provided 
by  section  4075  of  the  Political  Code. — 
Welch  V.  Santa  Cruz  County,  30  Cal.  App. 
123,  156  Pac.  3003. 

S.  Revival  of  stale  elalnu — A  claim  can 
not  be  allowed  by  the  supervisors  unless 
presented  and  filed  with  the  clerk  within 
a  year  after  the  last  item  of  the  account 
or  claim  accrued;  where  certain  items  of  a 
claim  accrued  more  than  a  year  prior  to 
the  presentation  and  filing  of  the  account 
they  are  barred,  and  the  fact  that  one  of 
the  items  accrued  within  the  year  doetf  not 
revive  the  stale  items. — Welch  v.  Santa 
Cruz  County,  30  Cal.  App.  123,  156  Pac.  1008. 

§4091. 

1.  An  order  dlreetlag  tko  auditor  to  draw 
Ills  ivarraat  In  payment  of  the  services  of 
an  expert  employed  by  the  grand  Jury  to 
examine  the  books  of  the  officers  of  the 
county  can  not  be  made  by  the  superior 
court  under  section  928  of  the  Penal  Code, 
but  such  claim  must  be  submitted  to  the 
board  of  supervisors  like  other  claims. — 
White  V.  Matthews,  29  Cal.  App.  634,  156 
Pac.  372. 

2.  As  to  whether  the  certificate  from  the 
civil  service  commission  certifying  to  the 
correctness  of  the  demand  for  a  salary  was 
a  necessary  prerequisite  to  the  Issuing  of  a 
warrant  to  an  officer  whose  salary  is  fixed 
by  law  is  raised  but  not  decided. — Anderson 
V.  Lewis,  29  Cal.  App.  24.  154  Pac.  287. 
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CHAPTER  V. 

EXECUTIVE  DEPARTMENT. 

ARTICLE  m. 

THE  TREASUBEB. 
I  4115.  Money  received  from  coroner. 

§4116.  MONEY  BEOEIVED  FROM  CORONER.  The  treasurer[J  upon 
receiving  from  the  coronerCJ  or  justice  of  the  peace  acting  as  coroner[J  money 
found  on  a  dead  body  must  place  it  to  the  credit  of  the  county.  All  said  moneys  must 
be  kept  in  a  separate  fund. 

History:  Orlgincd  section,  relating  to  county  officers  and  deputies, 
enacted  March  12,  1872;  amended  April  27,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt.),  p.  101,  act  held  unconstitutional,  see  history  ante,  9  4000; 
repealed  and  present  section,  which  was  a  codification  of  9  81  County 
Government  Act  (Henning's  General  Laws,  1st  ed.,  p.  216),  March  18, 
1907,  Stats,  and  Amdts.  1907,  p.  390,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  224;  amended  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  259.  In  effect 
July  27,  1917. 

3  41o0ft.  properly  indexed,   would  be  competent  evl- 

1.     GoBatructloB. — "The  effect  of  this  sec-  dence  of  the  contents  of  the  instrument." — 

tion  would  probably  be  that  the  record  of  Central  Pac.  R.  Co.  v.  Droge,  171  Cal.  32,  151 

an  Instrument  in   the   wrong  book,   if  it  is  Pac.  663. 

ARTICLE  Vm. 

THE  COEONEE. 

§  4146.  Duties  of  coroner  as  to  property  of  deceased  persons. 
§  4146a.  Sale  of  property  at  public  auction  [new]. 
§  4147a.  Powers  of  deputy  coroners  [new], 

§4146.  DUTIES  OF  GOBONEB  AS  TO  PBOPEBTT  OF  DECEASED 

PERSONS.  The  coroner  must  within  thirty  days  after  an  inquest  upon  a  dead  body 
deliver  to  the  legal  representatives  of  the  deceased  any  money  or  bther  property 
found  upon  the  body.  If  within  the  said  thirty  days  no  such  legal  representative  makes 
a  demand  upon  the  coroner  for  the  said  money  or  property  found  upon  the  body  of 
the  decedent,  then,  upon  the  expiration  of  the  said  thirty  days,  the  coroner  must 
deliver  to  the  treasurer  any  money  found  upon  the  body  of  the  deceased,  together  with 
the  proceeds  of  the  sale  of  the  property  found  upon  the  body  of  the  decedent,  which 
sale  shall  be  held  in  accordance  with  the  provisions  of  section  four  thousand  one  hun- 
dred forty-six  a  of  this  code,  and  at  the  same  time  an  affidavit  with  the  treasurer  show- 
ing: 

1.  The  amount  of  money  belonging  to  the  estate  of  the  deceased  person  which  has 
come  into  his  possession  since  his  last  statement. 

2.  The  disposition  made  of  such  property. 

If  the  coroner  or  any  justice  of  the  peace  acting  as  coroner  fails  to  deliver  to  the 
treasurer  within  forty  days  after  any  inquest  upon  a  dead  body  all  money,  or  proceeds 
from  the  sale  of  property  found  upon  such  body,  unless  claimed  in  the  meantime  by 
the  public  administrator  or  other  legal  representative  of  the  decedent  as  required  by 
this  section,  the  district  attorney  must  proceed  against  the  coroner  or  Justice  of  the 
peace  acting  as  coroner  to  recover  the  same  by  civil  action  in  the  name  of  the  county. 

History:  Original  section,  relating  to  the  filling  of  vacancies  in 
county  offices,  enacted  March  12,  1872,  founded  upon  §  5  Act  March  27, 
1860  (SUts.  1850,  p.  115),  and  §7  Act  April  18,  1850  (StaU.  1850,  p. 
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262),  and  §§10,  11  Act  ApHl  29,  1861  (Stats.  1851,  p.  191),  and  §  4 
March  26,  1851  (Stats.  1851,  p.  200),  and  Act  March  16.  1863,  p.  56, 
amending  §  7  Act  April  18,  1850;  amended  April  27,  1880,  Code  Amdts. 
1880  (Pol.  C.  pt.),  p.  101,  act  held  unconstitutional,  see  history,  §  4000 
ante;  March  18,  1905,  Stats,  and  Amdts.  1906,  p.  246;  former  section 
repealed  and  enactment  of  present  section  approved  March  18,  1907, 
Stats,  and  Amdts.  1907,  p.  390,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  224; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  259.  In  effect  July  27,  1917. 

§  4146a.  SALE  OF  PBOPEBTT  AT  PUBLIC  AUCTION.  If  within  thirty 
days  after  an  inquest  upon  a  dead  body  no  legal  representative  of  such  decedent  shall 
have  demanded  from  the  coroner  or  any  justice  of  the  peace  acting  as  coroner  the 
property  found  upon  the  person  of  the  decedent,  the  coroner  or  justice  of  the  peace 
acting  as  coroner  shall  sell  such  property  at  public  auction  upon  reasonable  public 
notice,  and  must  immediately  thereafter  deliver  the  proceeds  of  such  sale  to  the 
treasurer,  who  shall  place  the  same  to  the  credit  of  the  county,  in  the  same  manner 
as  prescribed  in  section  four  thousand  one  hundred  fifteen  of  this  code. 

History:     Enactment  approved  May  5,  1917,  Stats,  and  Amdts.  1917, 
p.  260.    In  effect  July  27,  1917. 

§  4147a.  POWEBS  OF  DEPUTY  COBONEBS.  If  the  coroner  is  absent 
or  unable  to  attend,  the  duties  of  his  office  may  be  discharged  by  any  of  his  deputies 
with  like  authority,  and  subject  to  the  same  obligations  and  penalties  as  the  coroner. 

History:     Enactment  approved  May  5,  1917,  Stats,  and  Amdts.  1917, 
p.  248.    In  effect  July  27,  1917. 

ARTICLE  X. 

FISH  AND  GAME  WARDEN. 

S  4149b.  Appointment,  removal,  and  bond. 


§  4149b.  APPOINTMENT,  REMOVAL,  AND  BOND.  The  board  of  super- 
visors of  each  county  may.  In  the  discretion  of  the  board,  at  the  first  meeting  thereof 
held  in  January,  1909,  and  in  January  every  two  years  thereafter,  appoint  a  suitable 
person  to  serve  for  the  period  of  two  years  from  the  date  of  his  appointment  as  fish 
and  game  warden  of  the  county.  Such  fish  and  game  warden  may  be  removed  by 
the  board  of  supervisors  for  intemperance,  neglect  of  duty,  or  other  good  and  sufficient 
reason.  Said  fish  and  game  warden  shall,  before  entering  upon  the  discharge  of  his 
duties,  execute  a  bond  with  sureties  In  such  sum  as  may  be  required  by  the  board  of 
supervisors,  for  the  faithful  and  proper  discharge  of  his  duties  as  such  fish  and  game 
warden;  and  provided,  further,  that  in  counties  of  the  third  class  'the  board  of  super- 
visors  in  their  discretion  may   appoint  a  deputy   fish  and   game   warden. 

Deputy  fish  and  game  wardens  shall  have  the  same  duties  and  powers  as  their 
principals.  The  salary  of  the  deputy  fish  and  game  warden  in  counties  of  the  third 
class  shall  be  seventy-five  dollars  a  month  and  shall  be  paid  in  the  same  manner  and 
out  of  the  same  fund  that  the  salary  of  the  fish  and  game  warden  is  paid,  and  the 
bond  of  the  fish  and  game  warden  shall  also  be  conditioned  for  the  faithful  discharge 
of  the  duties  of  his  deputy,  as  well  as  of  himself. 

History:  Enactment  approved  Miarch  18,  1907,  Stats,  and  Amdts. 
1907,  p.  399,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  234,  a  codification  of 
9§  1  and  4,  in  part,  of  statute  as  amended  1895,  p.  169,  as  amended 
by  Stats,  and  Amdts.  1905,  p.  319,  Hen.  G.  L.,  p.  479;  amended  April  5, 
1917,  Stats,  and  Amdts.  1917,  p.  41.    In  effect  July  27,  1917. 

§  4168.  process   Is   said   to   be   regular   on    Its   face 

1.     Proceas    regular    on    facet    when. — An  when    it   proceeds   from  a    court,    officer   or 

officer  whose  duty  it  is  to  serve  process  is  body  having  authority  of  law  to  issue  process 

bound   to   serve   it   if   regular   on    its   face;  of  that  nature,  and  when  it  is  legal  In  form 
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and  contains  nothing:  to  notify  or  fairly 
apprise  any  one  that  it  is  issued  without 
authority. — ^Pankewicz  v.  Jess,  27  Cal.  App. 
840.  149  Pac.  997. 

2.  When  lack  of  authority  is  apparent, 
an  offlcer  is  not  only  Justified  but  it  is  his 
duty  not  to  serve  the  illeffal  process,  and 
the  only  srround,  therefore,  upon  which  an 
action  can  be  predicated  affainst  an  offlcer 
for  executingr  process  is  where  the  lack  of 
authority  for  its  issuance  is  apparent  on 
its  face. — Pankewicz  v.  Jess,  27  Cal.  App. 
340,  149  Pac.  997. 

§4171. 

1.  CoBstractloM. — The  word  "process"  as 
used  in  section  4171  of  the  Political  Code, 
declaringr  that  when  any  process  remains 
with  the  sheriff  unexecuted,  in  whole  or  in 
part,  at  the  expiration  of  his  terms  of 
office,  said  process  shall  be  executed  by  his 
successor  or  successors  in  office,  includes 
the  proceedingrs  which  authorize  a  sheriff  to 
take  property  in  claim  and  delivery. — In  re 
Baker,  32  Cal.  App.  320,  162  Pac.  922. 

2.  The  policy  of  the  law  as  declared  in 
section  4171  of  the  Political  Code  seems  to 
be  that  the  official  duties  pertaininsr  to  the 


office  of  sheriff  shall  so  far  as  possible  be 
performed  by  the  actual  incumbent  of  the 
office,  and  that  the  powers  of  the  office  shall 
not  continue  to  be  exercised  by  one  whose 
term  has  expired.  Unexecuted  process  In 
his  hands  does  not  lose  its  force,  but  the 
power  of  the  law  with  respect  to  such  proc> 
ess  thereafter  moves  through  the  arm  of 
the  new  officer,  to  whom  whatever  belongs 
to  the  office  should  be  delivered. — In  re 
Baker,  32  Cal.  App.  320.  162  Pac.  922. 

3.  Under  the  provision  of  section  4171  of 
the  Political  Code,  which  declares  that  when 
any  process  remains  with  the  sheriff  unexe- 
cuted, in  whole  or  in  part,  at  the  expiration 
of  his  term  of  office,  such  process  shall  be 
executed  by  his  successor  or  successors  in 
office,  a  sheriff,  whose  term  of  office  has 
expired,  can  not  be  compelled  by  mandamus 
to  take  into  his  possession  and  deliver  to 
the  plaintiff  in  such  proceedingr  certain  per- 
sonal property  which  had  been  taken  by 
him  into  his  possession  while  he  was  sheriff 
in  a  claim  and  delivery  action,  and  which 
he  had  redelivered  to  the  defendant  in  such 
action  under  a  redelivery  bond. — ^In  re  Baker. 
32  Cal.  App.  320.  162  Pac.  922. 
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SALAEEES  AND  PEES  OF  OFFICERS. 
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ARTICLE  III. 

COUNTIES  OP  THE  THIRD  CLASS. 

§  4232.  SALARIES  AND  FEES  OF  OFFIOEBS  OF.  In  counties  of  the 
third  class  the  county  and  township  officers  shall  receive  as  full  compensation  for  the 
services  required  of  them  by  law  or  by  virtue  of  their  office  the  following  salaries: 

1.  The  county  clerk,  five  thousand  dollars  per  annum;  provided,  that  the  compen- 
sation of  the  county  clerk  in  counties  of  this  class  during  the  present  term  of  office 
of  the  present  Incumbent  ending  on  the  first  Monday  after  the  first  day  of  January, 
1919,  shall  be  four  thousand  dollars  per  annum;  provided,  that  In  counties  of  this  class 
there  ehaU  be  and  there  hereby  is  allowed  to  the  county  clerk  one  chief  deputy,  whose 
salary  is  hereby  fixed  at  the  sum  of  two  thousand  four  hundred  dollars  per  annum; 
one  deputy,  whose  salary  is  hereby  fixed  at  one  thousand  eight  hundred  dollars  per 
annum;  twenty-four  deputies,  whose  salaries  are  hereby  fixed  at  the  sum  of  one 
thousand  six  hundred  twenty  dollars  per  annum  each;  two  deputies,  whose  salaries  are 
hereby  fixed  at  the  sum  of  one  thousand  two  hundred  dollars  per  annum  each.  All 
the  foregoing  deputies  herein  provided  for,  shall  be  appointed  by  the  county  clerk 
of  said  county,  and  their  salaries  shall  be  paid  by  the  coimty  in  equal  monthly  install- 
ments at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  is  thd 
salary  of  the  county  clerk;  provided,  further,  that  in  such  years  as  the  compilation  of 
a  great  register  of  voters  is  required  by  law  to  be  made,  the  county  clerk  in  counties 
of  this  class  shall  be,  and  he  is  hereby  allowed  the  following  additional  help:  Fifteen 
clerks  for  a  period  of  and  not  exceeding  six  months,  whose  salaries  are  hereby  fixed 
at  one  hundred  dollars  per  month  each;  fifteen  clerks  for  a  period  of  not  exceeding  one 
month,  whose  salaries  are  hereby  fixed  at  one  hundred  dollars  per  month  each;  and 
also  for  any  such  year  at  least  one  additional  deputy  in  each  voting  precinct  in  the 
county,  who  shall  be  a  qualified  elector  of  such  precinct,  for  the  purpose  of  registering 
electors;  such  additional  deputies  shall  be  paid  five  cents  per  name  for  each  elector 
legally  registered  by  them  in  the  same  manner  as  other  county  claims  are  paid;  and 
provided,  further,  that  if  no  help  is  allowed  to  county  clerks  under  the  direct  primary 
law,  the  county  clerk  in  counties  of  this  class,  in  such  years  as  a  general  state  direct 
primary  election  is  held,  shall  be  and  he  is  hereby  allowed  the  following  additional 
help:  Fifteen  clerks  for  a  period  of  and  not  exceeding  two  months  immediately  next 
preceding  the  direct  primary  election  day,  whose  salaries  are  hereby  fixed  at  one 
hundred  dollars  per  month  each;  and  provided,  further,  that  in  the  event  of  a  special 
election  being  held  throughout  the  county,  the  county  clerk  is  allowed  fifteen  addi- 
tional deputies  for  a  period  of  one  month  immediately  preceding  the  day  of  such 
election,  at  a  compensation  of  one  hundred  dollars  per  month  each;  such  clerks  shall 
be  appointed  by  the  county  clerk  of  said  county,  and  during  their  respective  periods  of 
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employment  their  salaries  shall  be  paid  by  such  county  in  equal  monthly  installments* 
at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  is  the  salary  of 
the  county  clerk  of  such  county;  provided,  further,  any  provision  of  law  to  the  con- 
trary notwithstanding,  that  in  the  event  the  departments  of  the  superior  court  in 
counties  of  the  third  class  are  increased  to  more  than  six,  that  at  the  time  of  such 
increase  there  is  allowed  the  county  clerk  to  be  appointed  by  such  clerk  an  extra 
deputy  to  act  as  courtroom  clerk  for  each  department  of  said  superior  court  so  created 
in  excess  of  the  six  departments  now  existing,  the  salaries  of  such  deputies  to  be 
one  thousand  six  hundred  twenty  dollars  per  annum  each,  to  be  paid  by  the  county 
in  equal  monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of 
the  same  fund  as  is  the  salary  of  the  county  clerk  of  such  county. 

2.  The  sheriff,  four  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be  and  there  hereby  Is  allowed  to  the  sheriff,  one  undersheriff,  whose 
salary  is  hereby  fixed  at  the  sum  of  two  thousand  four  hundred  dollars  per  annum; 
two  deputies,  whose  salaries  are  hereby  fixed  at  the  sum  of  one  thousand  eight  hundred 
dollars  per  annum  each;  twenty-four  deputies,  whose  salaries  are  hereby  fixed  at  the 
sum  of  one  thousand  six  hundred  twenty  dollars  per  annum  each;  two  engineers  for 
the  jail,  whose  salaries  are  hereby  fixed  at  the  sum  of  one  thousand  six  hundred  twenty 
dollars  per  annum  each;  one  matron  for  the  jail,  whose  salary  is  hereby  fixed  at  one 
thousand  twenty  dollars  per  annum;  one  assistant  matron,  for  a  period  not  to  exceed 
two  weeks  in  any  one  year  and  to  serve  only  during  the  vacation  of  the  matron,  at 
a  salary  of  forty-two  and  one-half  dollars  for  such  two  weeks;  provided,  further,  that 
the  undersheriff,  all  deputies,  matron,  assistant  matron  and  engineers  herein  provided 
for  shall  be  appointed  by  the  sheriff  and  their  salaries  shall  be  paid  by  the  said  county 
in  equal  monthly  installments,  at  the  same  time,  and  in  the  same  manner  and  out  of 
the  same  fund  as  the  salary  of  the  sheriff;  the  sheriff  shall  also  receive  the  amount 
of  money  necessarily  expended  by  him  in  serving  all  process  and  notices  and  all 
expenses  necessarily  incurred  by  him  in  the  pursuit  of  criminals  and  the  same  shall 
be  a  charge  against  ^he  county  and  allowed  as  such  by  the  board  of  supervisors  and 
paid  as  other  county  charges  are  paid;  provided,  further,  any  provision  of  law  to  the 
contrary  notwithstanding,  that  in  the  event  the  departments  of  the  superior  court  in 
counties  of  the  third  class  are  increased  to  more  than  six,  that  at  the  time  of  such 
increase  there  is  allowed  the  sheriff  to  be  appointed  by  him  an  extra  deputy  to  act 
as  bailiff  for  each  department  of  said  superior  court  so  created  in  excess  of  the  six 
departments  now  existing,  the  salaries  of  such  deputies  to  be  one  thousand  six  hundred 
twenty  dollars  per  annum  each,  to  be  paid  by  the  county  in  equal  monthly  installments 
at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  is  the  salary  of 
the  sheriff  of  such  county. 

3.  The  recorder,  four  thousand  dollars  per  annum;  provided,  that  In  counties  of 
this  class  there  shall  be  and  there  hereby  is  allowed  to  the  recorder  the  following 
deputies  and  copyists  who  shall  be  appointed  by  the  recorder  of  such  county  and  shall 
be  paid  salaries  and  compensations  as  follows:  One  chief  deputy,  whose  salary  Is 
hereby  fixed  at  the  sum  of  two  thousand  four  hundred  dollars  per  annum;  thirteen 
deputies,  whose  salaries  are  hereby  fixed  at  the  sum  of  one  thousand  five  hundred 
dollars  per  annum  each;  one  deputy,  whose  salary  is  hereby  fixed  at  the  sum  of  one 
thousand  eighty  dollars  per  annum;  provided,  further,  that  the  salary  of  the  chief 
deputy  and  the  salaries  of  the  deputies  herein  provided  for  shall  be  paid  by  said  county 
In  equal  monthly  installments,  at  the  same  time  and  in  the  same  manner  and  out  of 
the  same  fund  as  the  salary  of  the  recorder;  provided,  further,  that  in  counties  of  this 
class,  the  recorder  shall  be  entitled  to  the  actual  cost  Incurred  by  him  for  the  recording 
of  all  papers  and  documents  and  records  in  his  oflO^ce  not  to  exceed  six  and  three- 
fourths  cents  per  folio  for  longhand  recording  and  not  to  exceed  four  and  one-half 
cents  per  folio  for  typewritten  recording  for  each  paper  or  document  so  recorded;  and 
provided,  further,  that  said  recorder  shall  file  monthly  with  the  county  auditor  a 
sworn  statement  showing  in  detail  the  persons,  and  the  amount  paid  to  each  for  such 
recording. 
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4.  The  auditor,  four  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be  and  there  hereby  is  allowed  to  the  auditor,  one  chief  deputy,  whose 
salary  Is  hereby  fixed  at  the  sum  of  two  thousand  four  hundred  dollars  per  annum;  six 
deputies,  whose  salaries  are  hereby  fixed  at  the  sum  of  one  thousand  six  hundred 
twenty  dollars  per  annum  each;  one  deputy,  whose  salary  is  hereby  fixed  at  the  sum  of 
one  thousand  two  hundred  dollars  per  annum  and  such  additional  assistance  as  the 
auditor  may  appoint  and  whose  compensation  shall  not  in  the  aggregate  exceed  the 
sum  of  two  thousand  five  hundred  dollars  per  annum;  and  provided,  that  the  auditor 
shall  file  with  the  county  clerk  a  sworn  statement  showing  in  detail  the  amounts  paid 
and  the  persons  to  whom  said  compensation  is  paid  for  such  extra  assistance  as  afore- 
said; provided,  further,  that  the  chief  deputy  and  deputies  shall  be  appointed  by  the 
auditor  of  said  county  and  their  salaries  shall  be  paid  by  the  said  county  in  equal 
monthly  installments,  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
ftods  as  is  the  salary  of  the  auditor. 

6.  The  treasurer,  six  thousand  dollars  per  annum;  provided,  that  In  counties  of 
this  class  there  shall  be  and  there  hereby  is  allowed  to  the  treasurer,  one  chief 
deputy,  whose  salary  is  hereby  fixed  at  the  sum  of  two  thousand  four  hundred  dollars 
per  annum;  one  deputy,  whose  salary  is  hereby  fixed  at  the  sum  of  two  thousand  one 
hundred  dollars  per  annum;  two  deputies,  whose  salaries  are  hereby  fixed  at  the  sum 
of  one  thousand  eight  hundred  dollars  per  annum  each,  which  sums  shall  be  paid  by 
said  county  in  equal  monthly  installments  at  the  same  time  and  in  the  same  manner  and 
out  of  the  same  fund  as  is  the  salary  of  the  treasurer;  provided,  that  the  chief  deputy 
and  the  three  deputies  herein  provided  for  shall  be  appointed  by  the  treasurer  of  said 
oounty;  and  provided,  further,  that  all  commissions  and  fees  required  or  permitted 
by  any  law  of  this  state,  or  of  the  United  States,  to  be  collected  by  the  treasurer 
either  as  an  officer  or  ex  officio  officer,  his  deputies  or  assistants,  for  the  performance 
of  any  official  duty,  shall  be  collected  for  the  benefit  of  the  county  and  shall  be  paid 
into  the  salary  fund  of  the  county  monthly. 

6.  The  tax-collector,  four  thousand  dollars  per  annum;  provided,  that  in  counties 
of  this  class  there  shall  be,  and  there  hereby  is,  allowed  to  the  tax-collector  one  chief 
deputy,  whose  salary  is  hereby  fixed  at  two  thousand  four  hundred  dollars  per  annum; 
two  deputies,  whose  salaries  are  hereby  fixed  at  the  sum  of  one  thousand  eight  hun- 
dred dollars  per  annum  each;  eight  deputies,  whose  salaries  are  hereby  fixed  at  the 
sum  of  one  thousand  five  hundred  dollars  per  annum  each;  one  deputy  to  be  designated 
as  the  land  agent  whose  salary  is  hereby  fixed  at  the  sum  of  one  thousand  six  hundred 
twenty  dollars  per  annum;  provided,  further,  that  there  shall  be,  and  there  hereby  is 
allowed  to  the  tax-collector  three  extra  deputies  for  a  period  not  to  exceed  eight 
months  in  any  one  year,  at  a  salary  of  one  hundred  dollars  per  month  each;  six  extra 
deputies  for  a  period  not  to  exceed  five  months  in  any  one  year,  at  a  salary  of  one 
hundred  dollars  per  month  each;  six  extra  deputies  for  a  period  not  to  exceed  four 
months  in  any  one  year,  at  a  salary  of  one  hundred  dollars  per  month  each;  provided, 
further,  that  in  counties  of  this  class  the  tax-collector  shall  appoint  six  persons  to  be 
known  as  indexers,  which  office  is  hereby  created,  and  whose  duties  it  shall  be  under 
the  supervision  and  direction  of  the  tax-collector  to  compile,  make  out,  and  complete 
an  index  of  the  assessment  rolls  of  the  county,  and  of  the  sanitary  assessment  rolls 
for  each  sanitary  district  in  counties  of  this  class,  yearly  commencing  with  the  year 
nineteen  hundred  nine,  as  soon  as  the  said  rolls  are  completed  by  the  assessor  of  the 
oounty  and  each  assessor  of  said  sanitary  districts  and  for  each  year  thereafter.  The 
said  indexes  to  be  a  public  record  for  use  of  the  tax-collector  and  the  general  public 
and  to  be  kept  in  the  office  of  the  tax-collector  during  the  collection  of  taxes  and  to 
be  turned  over  to  the  auditor  at  the  same  time  as  the  assessment  rolls  are  turned  over 
in  the  final  settlement  of  the  tax-collector  with  the  county  auditor.  Such  indexers  shall 
be  paid  a  salary  of  one  himdred  dollars  per  month  each,  payable  at  the  same  time  and 
in  the  same  manner  as  other  county  officers  are  paid,  but  such  indexers  shall  not  be 
employed  to  exceed  four  months  in  any  one  year;  provided,  further,  that  the  chief 
deputy  and  all  other  deputies  herein  provided  for  shall  be  appolnte<l  by  the  tax-collector 
of  said  county,  and  the  salaries  of  said  chief  deputy  and  all  other  deputies  herein 
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provided  for  shall  be  paid  by  said  county  during  the  time  which  they  shall  hold  office 
as  herein  provided  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
fund  as  the  salary  of  the  tax-collector. 

7.  The  license-collector  shall  receive  fifteen  per  cent  of  all  licenses  collected  by  him. 

8.  The  assessor,  seven  thousand  dollars  per  annum  and  necessary  traveling  expenses 
in  the  performance  of  the  duties  of  his  office;  provided,  that  in  counties  of  this  class 
there  shall  be,  and  there  hereby  is,  allowed  to  the  assessor,  the  following  assistants 
and  deputies  who  shall  be  appointed  by  the  assessor  and  shall  be  paid  salaries  as 
follows:  One  assistant  assessor,  whose  salary  is  hereby  fixed  at  the  sum  of  three  thou- 
sand dollars  per  annum;  one  chief  deputy,  whose  salary  is  hereby  fixed  at  the  sum  of 
two  thousand  four  hundred  dollars  per  annum;  four  deputies,  whose  salaries  are  hereby 
fixed  at  the  sum  of  one  thousand  eight  hundred  dollars  per  annum  each;  four  deputies, 
whose  salaries  are  hereby  fixed  at  the  sum  of  one  thousand  six  hundred  twenty  dollars 
per  aunum  each;  twenty-five  deputies,  whose  salaries  are  hereby  fixed  at  the  sum  of 
one  thousand  five  hundred  dollars  per  annum  each;  four  deputies,  whose  salaries  are 
hereby  fixed  at  the  sum  of  one  thousand  two  hundred  dollars  per  annum  each;  ten 
deputies  for  a  period  not  to  exceed  six  months  in  any  one  year,  whose  salaries  are 
hereby  fixed  at  the  sum  of  one  hundred  twenty-five  dollars  per  month  each;  two 
deputies  for  a  period  not  to  exceed  six  months  in  any  one  year,  whose  salaries  are 
hereby  fixed  at  the  sum  of  one  hundred  fifty  dollars  per  month  each;  and  such  addi- 
tional deputies  as  the  assessor  may  appoint  and  whose  compensation  shall  not  in  the 
aggregate  exceed  the  sum  of  three  thousand  six  hundred  dollars  per  annum;  and 
provided,  that  the  assessor  shall  file  with  the  county  auditor  a  verified  statement 
showing  in  detail  the  amounts  paid  and  the  persons  to  whom  such  compensation  is 
paid  for  such  extra  assistants  as  aforesaid. 

The  salaries  herein  provided  for  shall  be  paid  by  the  said  county  in  monthly  install- 
ments at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  an  the 
salary  of  the  assessor  is  paid;  provided,  however,  that  should  the  assessor  be  directed 
by  any  law,  or  by  any  order  of  the  board  of  supervisors,  or  by  any  municipality  within 
said  counties  of  the  third  class  to  prepare  maps,  plats  or  block  books  for  the  use  of  the 
county  or  assessment  rolls  for  the  use  of  any  municipality,  then  said  assessor  shall 
make  such  maps,  plats  or  block  books,  or  assessment  rolls  for  the  use  of  any  munici- 
pality, but  shall  only  receive  the  actual  cost  by  him  incurred  in  making  or  prex>arlng 
said  maps,  plats,  block  books,  or  assessment  rolls;  and  provided,  further,  that  he  shall 
file  with  the  county  auditor  a  sworn  statement  showing  the  persons  to  whom  and  the 
amounts  paid  to  each  for  such  maps,  block  books  or  assessment  rolls,  and  shall  account 
forthwith  and  pay  over  to  the  county  any  difference  between  such  costs  and  the  amount 
allowed  him  for  such  work;  and  provided,  further,  that  the  salaries  herein  named  shall 
be  in  full  compensation  for  all  services  of  every  kind  and  description  rendered  by  the 
assessor,  his  deputies  and  assistants;  and  It  is  further  provided,  that  in  counties  of  this 
class  the  assessor  shall  receive  no  commission  for  his  collection  of  taxes  on  personal 
property  nor  shall  the  said  assessor  receive  any  compensation  for  making  out  the  mili- 
tary roll  or  persons  returned  by  him  as  subject  to  military  duty  as  provided  by  section 
one  thousand  nine  hundred  one  of  the  Political  Code. 

9.  The  district  attorney,  four  thousand  dollars  per  annum;  provided,  that  in  counties 
of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  district  attorney  the  fol- 
lowing assistant,  deputies  and  employees,  who  shall  be  appointed  by  the  district  attor- 
ney of  said  county,  and  who  shall  be  paid  salaries  as  follows:  One  assistant  district 
attorney,  whose  salary  is  hereby  fixed  at  the  sum  of  two  hundred  seventy-five  dollars 
per  month;  one  chief  deputy  district  attorney,  whose  salary  is  hereby  fixed  at  the  sum 
of  two  hundred  fifty  dollars  per  month;  two  deputies  district  attorney,  whose  salaries 
are  hereby  fixed  at  the  sum  of  two  hundred  twenty-five  dollars  per  month  each;  two 
deputies  district  attorney,  whose  salaries  are  hereby  fixed  at  the  sum  of  two  hundred 
dollars  per  month  each;  two  deputies  district  attorney,  whose  salaries  are  hereby  fixed 
at  the  sum  of  one  hundred  seventy-five  dollars  per  month  each;  one  deputy  district 
attorney,  whose  salary  is  hereby  fixed  at  the  sum  of  one  hundred  fifty  dollars  per 
month;  two  deputies  district  attorney,  whose  salaries  are  hereby  fixed  at  the  sum  of 
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two  hundred  doUara  per  month  each,  whose  duty  it  shall  be,  in  addition  to  performing 
serrlces  as  deputies  district  attorney,  to  attend  the  sessions  of  the  police  courts  in 
dUes  of  the  second  class  and  conduct,  on  behalf  of  the  people,  all  prosecutions  for 
public  offenses  of  which  said  police  courts  shall  have  jurisdiction;  one  clerk  whose 
salary  is  hereby  fixed  at  the  sum  of  one  hundred  thirty-five  dollars  per  month;  one 
clerk  and  private  exchange  operator  at  a  salary  of  nine  hundred  dollars  per  annum;  one 
process  server,  whose  salary  is  hereby  fixed  at  the  sum  of  one  hundred  dollars  per 
month;  three  stenographers,  whose  salaries  are  hereby  fixed  at  the  sum  of  one  hun- 
dred dollars  per  month  each;  one  detective  who  shall  assist  the  district  attorney  in 
the  detection  of  crime  and  prosecution  of  criminal  cases,  whose  salary  is  hereby  fixed 
at  the  sum  of  one  hundred  seventy-five  dollars  per  month;  and  provided,  further,  that 
nothing  herein  contained  shall  be  construed  to  prevent  the  boards  of  supervisors  of 
counties  of  this  class  from  employing  special  counsel  in  civil  cases,  when  in  the  judg- 
ment of  said  boards  the  interests  of  said  county  require  it. 

The  salaries  of  said  assistants,  deputies,  clerk,  detective,  process  server,  private 
exchange  operator,  stenographers  and  special  counsel  in  this  subdivision  provided  for 
shall  be  payable  by  the  county  in  monthly  installments  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  as  the  salary  of  the  district  attorney  is  paid. 

10.  The  coroner,  four  thousand  dollars  per  annum  and  his  necessary  traveling 
expenses  as  follows:  Ten  cents  per  mile  for  distance  actually  traveled  outside  the 
cities  of  Oakland,  Berkeley,  Alameda,  Piedmont,  Emeryville  and  San  Leandro,  said 
traveling  expenses  not  to  exceed  twenty  dollars  in  any  one  calendar  month;  provided, 
further,  that  in  counties  of  this  class,  there  shall  be,  and  there  hereby  is,  allowed  to 
the  coroner  one  autopsy  physician  and  surgeon  whose  salary  is  hereby  fixed  at  the 
sum  of  one  thousand  eight  hundred  dollars  per  annum,  who  shaU  perform  all  autopsies 
and  Inspections  in  all  cases  required  by  the  coroner  except  that  where  the  distance 
from  the  county  seat  exceeds  twenty  miles  the  coroner  may  subpoena  a  physician  or 
surgeon  to  perform  such  autopsy  or  to  Inspect  the  body;  one  deputy  whose  salary  la 
hereby  fixed  at  the  sum  of  one  thousand  eight  hundred  dollars  per  annum  and  one 
stenographer,  whose  salary  is  hereby  fixed  at  the  sum  of  two  thousand  four  hundred 
dollars  per  annum,  and  who  shall  be  paid,  in  addition  thereto,  for  transcribing  all  the 
testimony  and  proceedings  taken  by  him  at  any  inquest,  the  sum  of  fifteen  cents 
per  one  hundred  words  for  one  copy,  and  ten  cents  per  one  hundred  words  for  two 
copies  made  at  one  time  and  in  every  case  where  the  death  of  any  person  shall  have 
been  caused  by  the  criminal  act  of  another,  such  stenographer  shall  make  a  copy  of 
the  transcript  of  the  testimony  and  proceedings  taken  at  such  Inquest  for  the  use  of  the 
district  attorney  of  such  county;  in  all  inquests  so  reported,  the  fees  for  transcribing, 
as  provided  heretu,  shall  be  paid  out  of  the  county  treasury  upon  the  order  of  the 
coroner. 

When  such  testimony  is  taken  down  by  such  stenographer  as  herein  set  forth  his 
transcription  thereof,  duly  certified  to  by  him,  shall  constitute  the  deposition  of  the 
witnesses  testifying  at  such  inquest  so  reported  by  such  stenographer.  The  autopsy 
physician  and  surgeon,  deputy  and  stenographer  herein  provided  for  shall  be  appointed 
by  the  coroner,  and  their  salaries  shall  be  paid  by  said  county  in  equal  monthly  install- 
ments at  the  same  time,  and  in  the  same  manner  and  out  of  the  same  fund,  as  is  the 
salary  of  the  county  officers  in  counties  of  this  class.  The  coroner  must  hold  inquests 
as  prescribed  by  chapter  two,  title  twelve,  part  two  of  the  Penal  Code,  and  he,  or  any 
other  officer  holding  the  inquest  upon  the  body  of  a  deceased  person,  may  subpoena  a 
chemist  to  make  an  analysis  of  the  contents  of  the  stomach  or  of  the  tissues  of  the 
body. 

11.  The  public  administrator  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

12.  The  superintendent  of  schools,  four  thousand  dollars  per  annum;  provided,  that 
In  counties  of  this  class  there  shall  be  and  hereby  is  allowed  to  the  superintendent  of 
schools,  one  assistant  superintendent  of  schools,  one  chief  deputy  superintendent  of 
schools  and  one  deputy  superintendent  of  schools,  all  of  whom  shall  be  appointed  by 
the  superintendent  of  schools  of  said  county,  and  whose  salaries  shall  be  as  follows: 
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The  salary  of  the  asBistaiit  superintendent  of  schools  shall  be  two  hundred  dollars  per 
month;  the  salary  of  the  chief  deputy  superintendent  of  schools  shall  be  one  hundred 
fifty  dollars  per  month;  and  that  of  the  deputy  superintendent  of  schools  shall  be  one 
hundred  twenty-five  dollars  per  month.  The  salaries  shall  be  paid  out  of  the  same 
fund  and  in  the  same  manner  as  the  salary  of  the  superintendent  of  schools  is  paid. 

13.  The  surveyor  shall  receive  a  salary  of  four  thousand  dollars  per  annum;  pro- 
vided, that  in  counties  of  this  class  there  shall  be,  and  there  is  hereby  allowed  to  the 
surveyor  one  deputy,  whose  salary  is  hereby  fixed  at  the  sum  of  two  thousand  seven 
hundred  dollars  per  annum.  The  salary  of  such  surveyor  shall  be  paid  by  such 
county  in  equal  monthly  installments,  at  the  same  time  and  in  the  same  manner  and 
out  of  the  same  fund  as  the  salaries  of  other  county  officers  are  paid.  All  work  which 
the  surveyor  is  directed  or  charged  to  perform  by  law,  or  by  order  of  the  board  of 
supervisors  of  such  county  shall  be  performed  by  the  said  surveyor  at  actual  cost; 
provided,  however,  that  on  all  such  work  other  than  block  book  work  hereinafter  pro- 
vided for,  transit  men  and  office  men  when  actually  engaged  on  such  county  work 
shall  receive  a  per  diem  of  not  to  exceed  six  dollars,  and  chainmen  when  actually 
engaged  on  such  county  work  shall  receive  a  per  diem  of  not  to  exceed  three  dollars; 
and  provided,  further,  that  for  the  making,  platting,  tracing,  or  otherwise  preparing 
maps,  plats  or  block  books  for  the  use  of  the  county  or  any  municipality  within  such 
county  there  shall  be  and  there  hereby  is  allowed  to  the  surveyor  the  following  drafts- 
men who  shall  be  paid  salaries  as  follows: 

One  chief  draftsman,  whose  salary  is  hereby  fixed  at  the  sum  of  one  hundred  sev- 
enty-five dollars  per  month;  one  assistant  draftsman,  whose  salary  is  hereby  fixed  at 
the  sum  of  one  hundred  thirty-five  dollars  per  month;  four  assistant  draftsmen  for  a 
period  not  to  exceed  eight  months  in  any  one  year  whose  salaries  are  hereby  fixed  at 
the  sum  of  one  hundred  thirty -five  dollars  per  month  each;  and  provided,  further,  that 
the  surveyor  shall  be  allowed  all  necessary  expenses  for  work  performed  for  the  county 
by  virtue  of  his  office  and  all  necessary  expenses  and  transportation  for  work  per- 
formed in  the  field.  The  said  surveyor  shall  render  to  the  auditor  of  said  county  a 
monthly  sworn  statement  showingr  therein  the  kind  or  nature  of  work  performed,  the 
dates,  amount  paid  to  assistants  and  paid  for  expenses.  The  salary  herein  fixed  for 
said  surveyor  shall  be  in  lieu  of  all  other  fees,  commissions  or  compensations  of  what- 
soever kind  or  nature  for  services  performed  by  said  surveyor  for  said  county. 

The  deputy,  draftsman  and  assistant  draftsmen  herein  provided  for  shall  be  appointed 
by  the  surveyor  and  their  salaries  shall  be  paid  by  said  county  in  equal  monthly 
installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as 
is  the  salary  of  county  officers  in  counties  of  this  class. 

14.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries  to  be  paid  each 
month  and  in  the  manner  and  out  of  the  same  fund  as  county  officers  are  paid» 
which  shall  be  in  full  for  all  services  rendered  by  them  as  justices  of  the  peace: 
In  townships  having  a  population  of  more  than  seventy-five  thousand,  four  thousand 
dollars  per  annum;  in  townships  having  a  population  of  forty-five  thousand  and  less 
than  seventy-five  thousand,  two  thousand  four  hundred  dollars  per  annum;  in  town- 
ships having  a  population  of  twenty  thousand  and  less  than  forty-five  thousand,  two 
thousand  four  hundred  dollars  per  annum;  in  townships  having  a  population  of  less 
than  twenty  thousand,  one  thousand  three  hundred  eighty  dollars  per  annum;  and 
provided,  further,  that  each  justice  of  the  peace  must  keep  a  book,  open  for  the 
Inspection  of  the  public  during  office  hours,  in  which  must  be  entered  at  once  and  in 
detail  the  amount  of  all  fees  and  fines  collected  by  him  as  such  justice  of  the  peace 
and  on  the  first  Monday  of  each  and  every  month  he  must  pay  such  fees  and  fines  so 
collected  into  the  county  treasury  or  city  treasury  as  provided  by  law;  and  provided, 
further,  that  the  board  of  supervisors  of  counties  of  the  third  class  shall  furnish  each 
justice  of  the  peace  with  a  suitable  office  in  which  to  hold  court  and  shall  also 
furnish  the  necessary  furniture,  books,  blanks  and  supplies  for  said  court;  and  pro- 
vided, further,  that  in  townships  having  a  population  of  more  than  seventy-five  thou- 
sand there  shall  be  one  justice's  clerk,  and  one  deputy  justice's  clerk,  who  shall  be 
appointed  by  the  justice  of  the  peace  of  said  township  or  justices,  if  more  than  one. 
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and  who  shall  perform  such  duties  as  are  required  of  them  by  law  or  the  justice 
or  Justices  of  said  township.  The  salary  of  said  clerk  Is  hereby  fixed  at  the  sum  of 
one  thousand  eight  hundred  dollars  per  annum,  and  that  of  the  deputy  clerk  at  one 
thousand  two  hundred  dollars  per  annum,  payable  In  equal  monthly  Installments  out  of 
the  same  fund  and  In  the  same  manner  and  at  the  same  time  as  the  salary  of  the  justice 
of  the  peace  Is  paid.  For  the  purpose  of  this  section  the  population  of  townships  In 
counties  of  this  class  is  hereby  determined  to  be  the  population  of  such  townships  as 
shown  by  the  federal  census  taken  in  the  year  Anno  Domini  nineteen  hundred  ten. 

Any  Increase  in  the  compensation  of  any  justice  of  the  peace  in  this  subdivision  pro- 
vided shall  not  become  effective  until  the  end  of  the  present  term  of  office  of  the 
present  incumbent;  during  the  present  term  such  justice  shall  receive  the  salary  fixed 
by  law  prior  to  this  amendment  of  this  section. 

15.  Constables  shall  receive  the  following  monthly  salaries  to  be  paid  each  month 
and  In  the  same  manner  and  out  of  the  same  fund  as  other  county  officers  are  paid, 
which  shall  be  In  full  for  all  services  rendered  by  them  in  criminal  cases:  In  town- 
ships having  a  population  of  more  than  seventy-five  thousand,  one  hundred  fifty  dollars; 
In  townships  having  a  population  of  twenty  thousand  and  less  than  seventy-five  thou- 
sand, one  hundred  twenty-five  dollars;  in  townships  having  a  population  of  less  than 
twenty  thousand,  one  hundred  fifteen  dollars.  In  addition  to  the  compensation  received 
in  criminal  cases  each  constable  may  receive  and  retain  for  his  own  use  such  fees  as 
are  now  or  may  be  hereafter  allowed  by  law  for  all  services  performed  by  him  in 
civil  cases;  provided,  that  in  counties  of  this  class  constables  shall  be  and  they  are 
hereby  allowed  such  expenses  as  are  actually  and  necessarily  Incurred  by  them  in 
conveying  prisoners  to  and  from  the  county  jail,  such  expenses  to  be  itemized  and  pre- 
sented as  a  claim  against  the  county  and  to  be  audited  and  allowed  by  the  board  of 
supervisors  and  paid  out  of  the  county  treasury  in  the  same  manner  as  are  other  claims. 
For  the  purpose  of  this  section  the  population  of  townships  in  counties  of  this  class 
is  hereby  determined  to  be  the  population  of  such  townships  as  shown  by  the  federal 
census  taken  in  the  year  Anno  Domini  nineteen  hundred  ten. 

16.  Each  supervisor  two  hundred  twenty-five  dollars  per  month;  provided,  that  In 
counties  of  this  class  supervisors  charged  as  road  commissioners  with  the  Inspection 
of  five  hundred  or  more  miles  of  roads  within  their  respective  districts,  shall  be  and 
tbey  are  hereby  allowed  their  actual  traveling  expenses  not  to  exceed  the  sum  of 
seventy-five  dollars  in  any  one  calendar  month;  and  provided,  further,  that,  In  counties 
of  this  class  supervisors  charged  as  road  commissioners  with  the  Inspection  of  two 
hundred  fifty  and  not  exceeding  five  hundred  miles  of  roads  within  their  respective 
districts,  shall  be,  and  they  are  hereby  allowed  their  actual  traveling  expenses  not  to 
exceed  fifty  dollars  in  any  one  calendar  month;  and  provided,  further,  that  in  lieu 
of  the  above-mentioned  amounts  for  traveling  expenses,  said  supervisors  charged  as  road 
comniissioners  may  be  furnished  with  automobiles  by  counties  of  the  third  class. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  425, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  265;  amended  March  20,  1909, 
Stats,  and  Amdts.  1909,  p.  595;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  113,  and  again  amended  March  23,  1911,  Stats,  and  Amdts.  1911, 
p.  456  (republished  in  Biennial  Supplement  1911,  as  §4232[a]);  and 
amendment  was  enacted  June  16,  1914,  with  nothing  therein  to  show 
whether  it  was  an  amendment  of  the  amendment  of  February  28,  1911, 
or  of  March  23,  1911,  Stats,  and  Amdts.  1913,  p.  1314;  amendment  of 
June  16,  1913,  was  amended  by  an  act  approved  June  11,  1915,  Stats, 
and  Amdts.  1915,  p.  1420;  May  28,  1917,  Stats,  and  Amdts.  1917,  p. 
1227.    In  effect  July  27,  1917. 

AKTICLE  IV. 
COUNTIES  OF  THE  FOURTH  CLASS. 

§  4233.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
fourth  class  county  officers  shall  receive  as  compensation  for  the  services  required  of 
them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 
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1.  The  county  clerk,  three  thousand  six  hundred  dollars  per  annum;  provided,  that 
In  counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  county  cleiic 
one  deputy  county  clerk  who  shall  act  as  clerk  of  the  probate  department,  who  shall 
receive  a  salary  of  one  thousand  eight  hundred  dollars  per  annum;  also  one  deputy 
county  clerk  to  act  as  clerk  to  the  board  of  supervisors,  who  shall  receive  a  salary  of 
one  thousand  eight  hundred  dollars  per  annum;  also  one  deputy  county  clerk  who  shall 
be  the  registrar  of  voters  and  who  shall  receive  a  salary  of  one  thousand  six  hundred 
twenty  dollars  per  annum;  also  one  deputy  county  clerk  who  shall  serve  as  general 
office  clerk  who  shall  receive  a  salary  of  one  thousand  eight  hundred  dollars  per 
annum;  also  three  deputy  county  clerks  who  shall  serve  as  clerks  of  the  several 
departments  of  the  superior  court  who  shall  receive  a  salary  of  one  thousand  five  hun- 
dred dollars  per  annum  each;  also  one  deputy  county  clerk  who  shall  serve  as 
desk  clerk,  who  shall  receive  a  salary  of  one  thousand  three  hundred  eighty  dollars  per 
annum;  provided,  however,  that  the  county  clerk  shall  not  be  allowed  the  additional 
deputy  provided  by  section  four  thousand  two  hundred  ninety  of  the  Political  Code  of 
the  State  of  California;  also  one  deputy  county  clerk  who  shall  be  "copyist  in  the 
probate  department,"  who  shall  receive  a  salary  of  one  thousand  two  hundred  dollars 
per  annum;  the  deputies  herein  provided  for  shall  be  appointed  by  the  clerk  of  said 
county  and  their  salaries  shall  be  paid  by  said  county  in  equal  monthly  installments  at 
the  same  time  and  in  the  same  manner  and  out  of  the  same  funds  as  the  salary  of 
the  county  clerk;  provided,  further,  that  in  such  years  as  the  compilation  of  a  great 
register  of  voters  is  required  by  law  to  be  made  the  said  clerk  may  appoint  two 
deputies  who  shall  serve  for  a  term  of  twelve  months,  who  shall  each  receive  a  salary 
of  eighty-five  dollars  per  month,  to  be  paid  as  are  other  deputies  herein  provided  for; 
two  deputies  who  shall  serve  for  a  term  of  eight  months  who  shall  each  receive  a 
salary  of  eighty-five  dollars  per  month,  to  be  paid  as  are  other  deputies  herein  pro- 
vided for;  and  two  deputies  who  shall  serve  for  a  term  of  six  months  who  shall  each 
receive  a  salary  of  eighty-five  dollars  per  month,  to  be  paid  as  are  other  deputies 
herein  provided  for;  also  one  additional  deputy  in  each  voting  precinct  in  the 
county,  outside  of  the  corporate  limits  of  municipalities  containing  twenty-five  thou- 
sand or  more  inhabitants,  for  the  purpose  of  registering  electors  in  such  precincts, 
who  shall  be  paid  ten  cents  per  name  for  each  elector  legally  registered  by  them; 
provided,  that  said  county  clerk  may  be  allowed  the  actual  and  necessary  expenses 
incurred  by  him  in  the  performance  of  his  official  duties,  and  shall  pay  into  the  county 
treasury  all  fees  received  by  him  in  his  official  capacity  from  whatever  source  they  may 
be  derived. 

2.  The  sheriff,  four  thousand  dollars  per  annum;  provided,  that  there  shall  be  and 
there  hereby  is  allowed  to  the  sheriff  one  imdersheriff  whose  salary  is  hereby  fixed  at  the 
sum  of  one  thousand  eight  hundred  dollars  per  annum;  also  two  deputies  who  shall  each 
receive  a  salary  of  one  thousand  five  hundred  dollars  per  annum;  also  seven  deputies 
who  shall  each  receive  a  salary  of  one  thousand  three  hundred  twenty  dollars  per 
annum,  one  of  whom  shall  speak  the  Italian  language  and  shall  be  competent  to  act 
as  an  Italian  interpreter;  also  one  deputy  who  shall  act  as  matron  of  the  county  jail 
who  shall  receive  a  salary  of  one  thousand  twenty  dollars  per  annum.  The  under- 
sheriff  and  deputies  herein  provided  for  shall  be  appointed  by  the  sheriff  and  paid 
at  the  same  time  and  in  the  same  manner  and  out  of  the  same  funds  as  is  the 
salary  of  the  sheriff;  provided,  that  said  sheriff  shall  be  allowed  the  actual  and  neces- 
sary expenses  incurred  in  the  performance  of  his  official  duties.  He  shall  pay  into  the 
county  treasury  all  fees  and  mileage  collected  by  him  for  the  service  of  papers  or 
process  issued  by  any  court  of  this  state. 

3.  The  county  recorder,  three  thousand  six  hundred  dollars  per  annum,  and  said 
recorder  may  appoint  one  deputy  recorder  who  shall  receive  a  salary  of  one  thousand 
eight  hundred  dollars  per  annum;  three  deputy  recorders  who  shall  each  receive  a 
salary  of  one  thousand  two  hundred  dollars  per  annum;  also  six  deputy  recorders  who 
shall  each  receive  a  salary  of  nine  hundred  dollars  per  annum.  The  deputies  herein 
provided  for  shall  be  paid  at  the  same  time  and  in  the  same  manner  and  out  of  the 
same  funds  as  the  county  recorder;  provided,  that  such  recorder  may  be  allowed  the 
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actual  and  necessary  expenses  incurred  by  him  in  the  performance  of  his  official 
duties  and  shall  pay  into  the  county  treasury  all  fees  received  by  him  in  his  official 
capacity  from  whatever  source  they  may  be  derived. 

4.  The  county  auditor,  three  thousand  six  hundred  dollars  per  annum,  and  said 
auditor  may  appoint  one  deputy  auditor  who  shall  receive  a  salary  of  one  thousand 
eight  hundred  dollars  per  annum;  also  one  deputy  auditor  who  shall  receive  a  salary  of 
one  thousand  five  hundred  dollars  per  annum;  also  one  deputy  auditor  who  shall  receive 
a  salary  of  one  thousand  three  hundred  eighty  dollars  per  annum;  also  two  additional  dep- 
uties for  a  period  of  six  months  in  each  year  who  shall  each  receive  a  salary  of  one  hun- 
dred dollars  per  month;  provided,  that  for  the  purpose  of  performing  the  work  imposed 
upon  him  in  connection  with  the  annual  assessment  and  collection  of  property  taxes, 
the  auditor  may  be  allowed  six  additional  deputies  for  a  period  of  one  month  who 
shall  each  receive  a  salary  of  one  hundred  doUara  per  month  and  five  additional  depu- 
ties for  a  period  of  two  months  who  shall  each  receive  a  salary  of  one  hundred 
dollars  per  month.  The  deputies  herein  provided  for  shall  be  pcUd  at  the  same  time 
and  In  the  same  manner  as  is  the  county  auditor;  provided,  that  such  auditor  shall 
pay  into  the  county  treasury  all  fees  received  by  him  in  his  official  capacity. 

6.  The  county  treasurer,  three  thousand  six  hundred  dollars  per  annum,  and  said 
treasurer  may  appoint  one  deputy  treasureir,  who  shall  receive  a  salary  of  one  thou- 
sand eight  hundred  dollars  per  annum.  The  premium  on  the  bond  of  said  deputy 
treasurer  shall  be  paid  by  the  county.  All  fees  and  commissions  collected  by  him  in 
his  official  capacity  shall  be  paid  into  the  county  treasury;  provided,  that  the  county 
treasurer  shall  be  entitled  to  retain  for  his  own  use  the  fees  which  are  now  or  which 
may  hereafter  be  allowed  by  the  state  law  for  the  collection  and  payihent  to  the  state 
treasurer  of  inheritance  taxes.  Whenever  the  fees  received  on  account  of  any  one 
estate  paying  inheritance  taxes  shall  exceed  the  sum  of  two  hundred  dollars  such 
excess  shall  be  by  the  county  treasurer  paid  into  the  county  treasury  as  in  the  case 
of  fees  received  by  him  from  other  sources.  The  deputy  herein  provided  for  shall  be 
paid  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  funds  as  is  the 
county  treasurer. 

6.  The  tax-collector,  three  thousand  six  hundred  dollars  per  annum,  and  said  tax- 
collector  may  appoint  one  deputy  tax-collector  who  shall  receive  a  salary  of  one  thou- 
sand eight  hundred  dollars  per  annum;  one  additional  deputy  tax-collector  who  shall 
receive  a  salary  of  one  thousand  five  hundred  dollars  per  annum;  also  twelve  addi- 
tional deputy  tax-collectors  to  serve  as  such  only  for  a  period  of  two  and  one-half 
months  in  each  year,  and  who  shall  receive  a  salary  of  one  hundred  dollars  each  per 
montht  also  three  additional  deputy  tax-collectors  who  shall  serve  as  such  only  dur- 
ing two  months  of  each  year  and  who  shall  receive  a  salary  of  one  hundred  dollars 
each  per  month;  also  eleven  copyists  who  shall  serve  only  during  one  and  one-half 
months  of  each  year,  and  shall  each  receive  a  salary  of  eighty-five  dollars  per  month. 
The  deputies  and  copyists  herein  provided  for  shall  be  paid  at  the  same  time  and 
in  the  same  manner  and  out  of  the  same  funds  as  is  the  salary  of  the  tax-collector; 
provided,  that  said  tax-collector  shall  be  allowed  the  actual  and  necessary  expenses 
incurred  by  him  in  the  performance  of  his  official  duties,  including  the  making  and 
compiling  of  the  necessary  indices  to  the  assessment-roll,  and  shall  pay  into  the 
county  treasury  all  fees  received  by  hdm  in  his  official  capacity  from  whatever  source 
they  may  be  derived. 

7.  The  license-collector,  fifteen  per  cent  of  the  whole  amount  of  license  collected  by 
him;  provided,  that  the  entire  compensation  of  said  license-collector  shall  not  exceed 
the  sum  of  one  thousand  five  hundred  dollars  per  annum. 

8.  The  county  assessor,  three  thousand  six  hundred  dollars  per  annum;  and  said 
assessor  may  appoint  one  chief  deputy  assessor  who  shall  receive  a  salary  of  one 
thousand  eight  hundred  dolUars  per  annum;  one  supervising  deputy  assessor  who  shall 
receive  a  salary  of  one  thousand  six  hundred  dollars  per  annum;  one  office  deputy 
assessor  who  shall  receive  a  salary  of  one  thousand  five  hundred  dollars  per  annum; 
one  searcher  of  records  and  office  deputy  to  serve  as  such  at  a  salary  of  one  thou- 
sand five  hundred  dollars  per  annum;  also  twenty  deputy  assessors  who  shall  serve 
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as  such  during  the  months  of  March,  April,  May  and  June  of  each  year,  who  shall 
each  receive  a  salary  of  one  hundred  dollars  per  month,  also  five  additional  deputy 
assessors  who  shall  serve  as  such  only  during  the  months  of  March,  April,  May,  June 
and  July  of  each  year  who  shall  each  receive  a  salary  of  one  hundred  dollars  per 
month;  two  copyists  who  shall  each  receive  a  salary  of  one  thousand  two  hundred 
dollars  per  annum,  and  also  five  copyists  to  serve  as  such  only  during  four  months  of 
each  year  who  shall  receive  a  salary  of  one  hundred  dollars  each  per  month;  provided, 
that  the  above  salaries  and  compensations  shall  be  in  full  for  all  services  rendered 
by  him  as  such  assessor  and  that  no  commission  for  the  collection  of  state  or  infirmary 
poll  taxes  or  personal  property  taxes  shall  be  retained  by  him  but  that  all  such  com- 
missions shall  be  paid  into  the  county  treasury.  The  deputies  and  copyists  herein  pro- 
vided for  shall  be  paid  at  the  same  time  and  in  the  same  manner  and  out  of  the 
same  fund  as  is  the  county  assessor;  provided,  that  the  assessor  shall  be  allowed  the 
actual  and.  necessary  expenses  incurred  by  him  in  the  performance  of  his  official  duties. 

9.  The  district  attorney,  three  thousand  six  hundred  dollars  per  annum;  he  may 
appoint  a  chief  deputy  at  a  salary  of  two  thousand  seven  hundred  dollars  per 
annum;  one  assistant  district  attorney  at  a  salary  of  two  thousand  one  hundred 
dollars  per  annum;  one  assistant  district  attorney  at  a  salary  of  one  thousand  eight 
hundred  dollars  per  annum;  and  a  deputy  district  attorney  at  a  salary  of  one  thousand 
eight  hundred  dollars  per  annum;  one  detective  who  shall  serve  at  a  salary  of  one 
thousand  five  hundred  dollars  per  annum;  provided,  however,  that  no  further  or 
additional  amounts  shall  l>e  allowed  for  detective  services  without  the  previous  consent 
and  authority  of  the  board  of  supervisors,  and  a  clerk  at  a  salary  of  one  thousand  two 
hundred  dollars  per  annum,  all  of  whom  shall  be  paid  in  the  same  manner  as  said 
district  attorney;  provided,  that  said  district  attorney  shall  be  allowed  the  actual  and 
necessary  expenses  incurred  by  him  in  the  performance  of  his  official  duties.  All  fees 
and  commissions  collected  by  him  shall  be  paid  into  the  county  treasury. 

10.  The  coroner  and  pubiic  administrator  such  fees  as  are  now  or  may  hereafter  be 
allowed  by  law.  Said  coroner  may  appoint  a  deputy  coroner  to  serve  in  the  absence 
from  the  county  or  inability  of  the  coroner  to  act;  provided,  that  said  deputy  coroner 
shall  receive  only  such  fees  as  the  coroner  would  receive  if  acting. 

11.  The  county  superintendent  of  schools,  three  thousand  dollars  per  annum,  and  the 
said  superintendent  of  schools  may  appoint  a  deputy  superintendent  of  schools  who 
shall  receive  a  salary  of  one  thousand  three  hundred  twenty  dollars  per  annum  and 
the  said  superintendent  of  schools  shall  also  be  paid  his  actual  traveling  expenses  when 
visiting  the  schools  of  the  county.  The  deputy  herein  provided  for  shall  be  paid  at 
the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  is  the  %uperin- 
tendent  of  schools. 

12.  The  county  surveyor,  the  sum  of  three  thousand  six  hundred  dollars  per  annum; 
provided,  that  the  increase  over  the  salary  heretofore  allowed  said  county  surveyor 
shall  not  take  effect  until  the  first  Monday  in  January,  1919.  Said  surveyor  may  appoint 
a  deputy  surveyor  who  shall  receive  a  salary  of  one  thousand  six  hundred  dollars  per 
annum;  also  one  deputy  who  shall  receive  a  salary  of  one  thousand  three  hundred 
twenty  dollars  per  annum;  and  one  deputy  who  shall  be  a  draftsman  whose  duties  shall 
include  the  preparation  of  maps  for  the  county  assessor  at  a  salary  of  one  thousand 
two  hundred  dollars  per  annum;  one  deputy  at  a  salary  of  one  thousand  two  hundred 
dollars  per  annum  and  one  deputy  at  a  salary  of  one  thousand  eighty  dollars  per  annum; 
and  one  deputy  at  nine  hundred  dollars  per  annum.  Such  compensation  and  salaries 
as  above  set  forth  shall  be  in  full  for  all  services  as  such  county  surveyor,  and  all  fees 
and  compensation  received  or  collected  by  him  for  surveying  other  than  for  the  county, 
shall  be  paid  into  the  county  treasury;  provided,  that  said  county  surveyor  shall  be 
allowed  all  necessary  transportation  and  expenses  incurred  by  himself  or  deputies  for 
work  performed  in  the  field,  and  in  the  official  discharge  of  his  duties.  Such  salaries 
shall  be  paid  at  the  same  time  and  in  the  same  manner  as  the  salaries  of  other  county 
officers  are  paid.  Said  surveyor  shall  also  have  power  to  appoint  such  inspectors  as 
he  may  deem  necessary,  for  the  proper  supervision  of  all  roads  and  bridges  under 
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coiiBtnictioii,  and  the  compensation  of  said  inspectors  shall  be  a  proper  charge  against 
the  county. 

13.  The  fish  and  game  warden,  one  thousand  two  hundred  dollars  per  annum  and  the 
actual  and  necessary  expenses  incurred  by  him  in  the  performance  of  his  official  duties, 
not  to  exceed  fifty  dollars  for  any  one  month. 

14.  The  board  of  supervisors  may  at  any  time  grant  such  additional  assistance,  or 
pay  for  such  additional  employees  or  service  as  it  deems  necessary  to  perform  any 
service  required  by  or  in  connection  with  any  of  the  foregoing  county  offices  in  counties 
of  this  class. 

15.  [Justices  of  the  peace.]  In  counties  of  this  class,  Justices  of  the  peace  shall  be 
compensated  as  follows,  and  all  salaries  shall  be  payable  monthly  in  the  same  manner 
as  the  salaries  of  county  officers  are  paid,  viz: 

(1)  In  townships  -having  a  population  of  twenty  thousand  or  more,  Justices  of  the 
peace  shall  each  receive  a  salary  of  two  hundred  fifty  dollars  per  month  as  full  com* 
pensatlon  for  all  services  rendered  by  them,  except  as  hereinafter  provided;  provided, 
however,  that  in  all  such  townships  having  a  population  of  twenty  thousand  or  more, 
there  shall  be  two  township  Justices  of  the  peace  in  and  for  any  such  township,  and 
said  Justices  shall  each  be  allowed  a  clerk  to  be  appointed  by  the  Justices  of  the  peace 
at  a  salary  of  one  hundred  dollars  per  month,  each,  payable  monthly  in  the  same  manner 
as  saiariee  of  county  officers  are  paid,  and  shall  be  furnished  with  offices  and  necessary 
supplies  by  the  board  of  supervisors. 

(2)  In  townships  having  a  population  of  five  thousand  and  less  than  twenty  thousand. 
Justices  of  the  peace  shall  each  receive  a  salary  of  one  hundred  thirty-seven  dollars 
and  fifty  cents  per  month  for  all  services  rendered  by  them,  except  as  hereinafter 
provided. 

(3)  In  townships  having  a  population  of  four  thousand  four  hundred  and  less  than 
five  thousand.  Justices  of  the  peace  shall  each  receive  a  salary  of  one  htmdred  thirty-five 
dollars  per  month  as  full  compensation  for  all  services  rendered  by  them,  except  as 
hereinafter  provided. 

(4)  In  townships  having  a  population  of  two  thousand  five  hundred  and  less  than 
four  thousand  four  hundred,  Justices  of  the  peace  shall  each  receive  a  salary  of  seventy- 
five  dollars  per  month  as  full  compensation  for  all  services  rendered  by  them  except 
as  hereinafter  provided. 

(5)  In  townships  having  a  population  of  two  thousand  two  hundred  fifty  and  less 
than  two  thousand  five  hundred.  Justices  of  the  peace  shall  each  receive  the  sum  of 
sixty  dollars  per  month  as  salary  for  all  services  rendered  in  both  civil  and  criminal 
cases.  All  fees  collected  by  them  shall  be  paid  monthly  by  them  into  the  county 
treasury. 

(6)  In  townships  having  a  population  of  one  thousand  and  less  than  two  thousand 
five  hundred.  Justices  of  the  peace  shall  each  receive  a  salary  of  fifty  dollars  per  month 
as  full  compensation  for  all  services  rendered  by  them,  except  as  hereinafter  provided. 

(7)  In  townships  having  a  population  of  less  than  one  thousand.  Justices  of  the  peace 
shall  each  receive  a  salary  of  thirty  dollars  per  month  as  full  compensation  for  all 
services  rendered  by  them,  except  as  hereinafter  provided. 

Justices  of  the  peace  in  all  townships  in  counties  of  the  fourth  class  shall  be  per- 
mitted to  receive  and  retain  for  their  own  use,  fees  for  celebrating  marriages  and 
returning  certificates  thereof,  but  all  other  fees  shall  be  collected  by  them  and  by  them 
paid  into  the  county  treasury  at  least  once  a  month. 

16.  [Constables.]  In  counties  of  this  class  constables  shall  be  compensated  as  fol- 
lows, and  all  salaries  herein  provided  shall  be  paid  in  the  same  manner  as  the  salaries 
of  county  officers  are  paid,  viz: 

(1)  In  townships  having  a  population  of  twenty  thousand  or  more,  constables  shall 
each  receive  a  salary  of  one  hundred  dollars  per  month  for  all  services  rendered  by 
them  in  criminal  cases.  As  compensation  for  all  services  rendered  in  civil  cases  and 
all  other  matters  wherein  they  may  charge  fees  for  their  services,  a  constable  may 
collect  and  retain  for  his  own  use  as  his  compensation  such  fees  as  are  now,  or  may 
hereafter  be  allowed  by  law. 
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(2)  In  townships  having  a  population  of  five  thousand  and  less  than  twenty  thou- 
sand, constables  shall  each  receive  the  sum  of  seventy-seven  dollars  and  fifty  cents 
per  month  as  a  salary  for  all  services  rendered  by  them  in  criminal  cases.  As  com- 
pensation for  all  services  rendered  by  them  in  civil  cases  and  in  all  other  matters 
wherein  they  may  charge  fees  for  their  services,  a  constable  may  collect  and  retain 
for  his  own  use  as  his  compensation  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

(3)  In  townships  having  a  population  of  four  thousand  four  hundred  and  less  than 
five  thousand,  constables  shall  each  receive  the  sum  of  seventy-seven  dollars  and  fifty 
cents  per  month  as  a  salary  for  all  services  rendered  by  them  in  criminal  cases,  civil 
cases  and  in  the  performance  of  all  other  duties  imposed  upon  them  by  law.  All  fees 
chargeable  and  collectible  in  both  criminal  cases,  civil  cases,  and  in  all  other  cases 
wherein  fees  are  chargeable  by  constables,  they  shall  collect  in  advance  and  pay 
monthly  into  the  bounty  treasury. 

(4)  In  townships  having  a  population  of  two  thousand  five  hundred  and  less  than 
four  thousand  four  hundred,  constables  shall  each  receive  the  sum  of  sixty  dollars  per 
month  as  a  salary  for  all  services  rendered  by  them  in  both  civil  and  criminal  cases. 
All  fees  collected  by  them  in  civil  and  criminal  cases  shall  be  paid  monthly  by  them 
into  the  county  treasury.  For  all  services  performed  by  them,  they  may  charge  and 
retain  for  their  own  use  such  fees  as  are  chargeable  at  law. 

(5)  In  townships  having  a  population  of  two  thousand  two  hundred  fifty  and  less 
than  two  thousand  five  hundred,  constables  shall  each  receive  the  sum  of  sixty  dollars 
per  month  as  salary  for  all  services  rendered  in  both  civil  and  criminal  cases.  All  fees 
collected  by  them  shall  be  paid  monthly  by  them  into  the  county  treasury. 

(6)  In  townships  having  a  population  of  one  thousand  and  less  than  two  thousand 
two  hundred  fifty,  constables  shall  each  receive  the  sum  of  forty  dollars  per  month  as 
salary  for  all  services  rendered  in  criminal  cases.  All  fees  collected  by  them  in  criminal 
cases  shall  be  paid  monthly  by  them  into  the  county  tre€isury.  For  all  other  services 
performed  by  them  they  may  charge  and  collect  for  their  own  use  such  fees  as  are 
allowed  by  law. 

(7)  In  townships  having  a  population  of  less  than  one  thousand,  constables  shall 
each  receive  the  sum  of  thirty  dollars  per  month  as  a  salary  for  all  services  rendered 
by  them  in  criminal  cases.  All  fees  collected  by  them  in  criminal  cases  shall  be  paid 
monthly  into  the  county  treasury.  For  all  other  services  performed  by  them  they  may 
charge  and  collect  for  their  own  use  such  fees  as  are  allowed  by  law. 

.  Constables  shall  be  allowed  all  necessary  expenses  incurred  in  conveying  prisoners. 

[Population  of  townships.]  The  population  herein  referred  to  in  classifying  town- 
ships for  the  purpose  of  regulating  the  compensation  of  justices  of  the  peace  and  con- 
stables shall  be  the  population  found  and  determined  by  the  federal  census  taken  in 
the  year  1910;  provided,  however,  that  a  township  census  may  be  taken  for  the  pur];>oee 
of  establishing  the  official  census  of  such  township  In  the  manner  hereinafter  specified 
and  when  so  taken,  such  census  shall  be  known  as  and  shall  become  the  official  census 
of  such  township  in  which  it  is  taken  and  the  population  therein  determined  shall  be 
and  become  the  official  population  of  such  township.  Whenever  there  shall  be  pre- 
sented to  the  board  of  supervisors  of  the  county  a  petition  signed  by  the  qualified 
electors  of  any  township  or  townships  in  number  equal  to  twenty-five  per  cent  of  the 
votes  cast  at  the  preceding  general  election,  praying  that  said  township  or  townships 
may  be  allowed  to  take  the  census  of  said  township  or  townships  for  the  purpose  of 
ascertaining  the  population  therein  contained,  the  board  of  supervisors  may  order  such 
census  to  be  taken  by  one  or  more  suitable  persons  appointed  therefor  by  the  board  of 
supervisors  and  such  census  shall  be  taken  by  such  persons  so  appointed,  of  all  of  the 
Inhabitants  of  such  township  or  townships.  The  full  name  of  each  person  shall  be 
plainly  written,  the  names  alphabetically  arranged  and  regularly  numbered  in  one 
complete  series  and  when  completed,  shall  be  verified  by  the  proper  official  authorized 
to  administer  oaths  and  be  filed  with  the  county  clerk  and  thereupon,  the  same  shall 
be  known  and  shall  be  the  official  census  of  said  township  or  townships. 
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17.  Each  supervise r,  two  thousand  four  hundred  dollars  per  annum  and  mileage  of 
ten  cents  per  mile  for  each  mile  actually  traveled  in  going  to  and  from  their  residence 
to  the  county  seat  or  in  the  performance  of  the  duties  required  of  them  by  law  or  by 
virtue  of  their  office;  provided,  that  in  attending  sessions  of  the  board  only  four  mile- 
ages shall  be  allowed  for  each  month  and  that  the  total  mileage  allowed  shall  not 
exceed  five  hundred  dollars  in  any  one  calendar  year;  provided,  that  nothing  in  this 
subdivision  shall  be  deemed  to  afCect  the  compensation  or  mileage  of  any  incumbent 
supervisor,  but  said  incumbent  shall  be  paid  such  compensation  and  allowed  such 
mileage  as  is  now  provided  and  allowed  by  law. 

18.  The  fees  of  grand  Jurors  and  trial  jurors  in  the  superior  courts  of  said  counties 
of  the  fourth  class,  in  civil  and  criminal  cases  shall  be  three  dollars,  in  lawful  money 
of  the  United  States,  for  each  day's  attendance,  and  mileage  to  be  computed  at  the 
rate  of  fifteen  cents  per  mile  for  each  mile  necessarily  traveled  in  attending  court,  in 
going  only.  In  criminal  cases  such  fees  and  mileage  of  said  trial  jurors  in  the  superior 
court  shall  be  paid  by  the  treasurer  of  the  county  out  of  the  general  fund  of  said 
county  upon  warrants  drawn  by  the  county  auditor  upon  the  written  order  of  the  Judge 
of  the  court  in  which  said  Juror  was  in  attendance,  and  the  treasurer  of  said  county 
shall  pay  said  warrants.  The  board  of  supervisors  of  said  county  is  hereby  directed 
to  make  suitable  appropriation  for  the  payment  of  the  fees  herein  provided  for. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  433, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  273;  amended  March  15,  1909,  Stats, 
and  Amdts.  1909,  p.  373;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  121,  again  amended  on  May  1,  1911  (given  in  Biennial  Supplement 
1911,  as  §4233[a]);  the  Act  of  May  1,  1911,  was  amended  June  16, 
1913,  Stats,  and  Amdts.  1913,  p.  1218;  amended  May  24,  1915,  Stats, 
and  Amdts.  1915,  p.  790;  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1260. 
In  effect  July  27,  1917. 


1.  CoBvtractloB. — The  circumstance  that 
section  4233  of  the  Political  Code,  which 
fixes  the  compensation  of  county  officers  of 
counties  of  the  fourth  class  (Santa  Clara), 
at  one  time  declared  that  the  county  clerks 
of  counties  of  that  class  must  pay  into  the 
treasury  all  fees  received  by  him  In  his  offi- 
cial capacity  from  whatever  source  derived, 
and  that  such  section  was  amended  in  1911 
to  read  "including-  fees  allowed  by  the  gov- 


ernment of  the  United  States  of  America  In 
all  matters  pertaining-  to  the  naturalization 
of  aliens,"  was  not  an  expression  of  the 
legislative  will  that  the  county  clerk  of 
every  other  county  in  the  state  might  retain 
fees  collected  in  naturalization  proceedings 
for  his  personal  use  or  benefit. — County  of 
Alameda  v.  Cook,  32  Cal.  App.  175,  162  Pac. 
406. 


ARTICLE  V. 

COUNTIES  OP  THE  FIFTH  CLASS. 


§4234.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
fifth,  class  the  county  officers  shall  receive  as  compensation  for  the  services  required 
of  them  by  law  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  three  thousand  four  hundred  dollars  per  annum;  he  shall  have 
one  deputy  at  a  salary  of  two  thousand  dollars  per  annum,  one  deputy  at  a  salary  of 
one  thousand  eight  hundred  dollars  per  annum;  six  deputies  at  a  salary  of  one  thousand 
five  hundred  dollars  per  annum  each;  three  deputies  at  a  salary  of  one  thousand  two 
hundred  dollars  per  annum  each,  one  of  whom  shall  be  a  competent  stenographer. 
He  shall  also  have  two  additional  deputies  for  a  period  of  not  to  exceed  ten  months 
during  each  and  every  even-numbered  year,  at  a  salary  of  eighty  dollars  per  month 
each  during  their  said  employment  and  four  copyists  for  a  period  not  to  exceed  six 
months  during  each  and  every  even-numbered  year,  such  copyists  to  receive  a  salary 
of  sixty  dollars  per  month  during  their  said  employment  and  also  for  any  such  even- 
numbered  years  shall  appoint  such  deputies  in  the  county  as  are  necessary  for  the 
purpose  of  registering  electors,  such  deputies  to  receive  five  cents  per  name  for  each 
elector  legally  registered  by  them.    The  county  clerk  shall  pay  into  the  county  treasury 
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at  the  close  of  each  month  all  fees  received  by  him  during  the  month,  accompanied 
by  a  statement  of  sources  fi*om  whence  received. 

2.  The  sheriff,  six  thousand  dollars  per  annum  and  all  fees  for  the  service  of  process 
issued  without  his  county.  He  shall  have  an  undersheriff  at  a  salary  of  one  thousand 
eight  hundred  dollars  per  annum;  one  field  deputy  at  a  salary  of  one  thousand  eight 
hundred  dollars  per  annum,  and  two  field  deputies  at  a  salary  of  one  thbusand  five 
hundred  dollars  per  annum  each;  one  office  deputy  who  shall  have  charge  of  the 
records  made  under  the  Bertillon  system  and  who  shall  act  as  photographer  and  who 
shall  receive  a  salary  of  one  thousand  five  hundred  dollars  per  annum;  five  deputies 
whose  salaries  shall  be  one  thousand  two  hundred  dollars  per  annum  each;  a 
stenographer  at  a  salary  of. one  thousand  two  hundred  dollars  per  annum;  and  a  Jailer 
at  a  salary  of  one  thousand  five  hundred  dollars  per  annum.  The  sheriff  shall  pay 
Into  the  county  treasury  all  sums  received  by  him  for  service  of  processes  issued  within 
the  county. 

3.  The  recorder,  two  thousand  seven  hundred  dollars  per  annum  up  to  and  until 
the  first  Monday  in  January,  1919,  after  which  time  he  shall  receive  a  salary  of  three 
thousand  dollars  per  annum.  He  shall  have  two  deputies  at  a  salary  of  one  thousand 
eight  hundred  dollars  each  per  annum  and  two  deputies  at  salaries  of  one  thousand 
five  hundred  dollars  each  per  annum;  a  statistician  for  compiling  the  vital  statistics  of 
the  county  at  a  salary  of  one  thousand  five  hundred  dollars  per  annum  and  an  abstract 
clerk  at  a  salary  of  one  thousand  five  hundred  dollars  per  annum;  and  one  deputy 
for  not  to  exceed  six  months  in  each  year  at  a  salary  of  one  hundred  dollars  per 
month.  The  recorder  shall  have  such  copyists  as  are  necessary  to  perform  the  duties 
of  the  office  at  a  compensation  of  six  cents  per  folio. 

4.  The  auditor,  two  thousand  seven  hundred  dollars  per  annum  up  to  and  until  the 
first  Monday  in  January,  1919,  after  wbich  time  he  shall  receive  a  salary  of  three 
thousand  dollars  per  annunL  He  shall  have  one  deputy  at  a  salary  of  one  thousand 
eight  hundred  dollars  per  annum  and  one  deputy  at  a  salary  of  one  thousand  five 
hundred  dollars  per  annum;  a  redemption  clerk  at  a  salary  of  one  thousand  five  hun- 
dred dollars  per  annum;  an  additional  deputy  to  act  as  bookkeeper  at  a  salary  of  one 
thousand  five  hundred  dollars  per  annum  and  three  deputies  for  not  to  exceed  one 
hundred  twenty  days  in  each  year  at  a  salary  of  four  dollars  per  day  each  who  shall 
make  segregation  of  road  district  values  and  perform  such  other  service  as  required 
by  law. 

6.  The  treasurer,  two  thousand  seven  hundred  dollars  per  annum  up  to  and  until  the 
first  Monday  in  January,  1919,  after  which  time  he  shall  receive  a  salary  of  three 
thousand  dollars  per  annum.  He  shall  have  one  deputy  at  a  salary  of  one  thousand 
eight  hundred  dollars  per  annum,  one  additional  deputy  who  shall  act  as  bookkeeper 
at  a  salary  of  one  thousand  five  hundred  dollars  per  annum,  and  one  deputy  at  a  salary 
of  one  thousand  two  hundred  dollars  per  annum. 

6.  The  tax-collector,  two  thousand  seven  hundred  dollars  per  annum  up  to  and  until 
the  first  Monday  in  January,  1919,  after  which  time  he  shall  receive  three  thousand 
dollars  per  annum.  He  shall  have  one  deputy  who  shall  act  as  cashier  at  a  salary 
of  one  thousand  eight  hundred  dollars  per  annum;  one  deputy  who  shall  act  as  assistant 
cashier  and  tax  sale  clerk  at  a  salary  of  one  thousand  eight  hundred  dollars  per 
annum;  one  deputy  at  a  salary  of  one  thousand  five  hundred  dollars  per  annum;  one 
deputy  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  one  deputy  who 
shall  act  as  bookkeeper  at  a  salary  of  one  thousand  eight  hundred  dollars  per  annum; 
and  one  deputy  who  shall  act  as  stenographer  and  assistant  bookkeeper  at  a  salary  of 
one  thousand  two  hundred  dollars  per  annum,  and  eight  additional  deputies  for  not 
to  exceed  three  months  in  each  year  at  salaries  of  one  hundred  dollars  per  month  each. 

7.  The  assessor  shall  receive  four  thousand  dollars  per  annum  for  all  services  ren- 
dered as  assessor.  He  shall  have  one  deputy  at  a  salary  of  one  thousand  eight  hundred 
dollars  per  annum;  one  draughtsman  at  a  salary  of  one  thousand  five  hundred  dollars 
per  annum  and  one  real  estate  transfer  deputy  at  a  salary  of  one  thousand  two  hun- 
dred dollars  per  annum.  He  shall  also  have  one  stenographer  at  a  salary  of  nine 
hundred  dollars  per  annum.    He  shall  also  have  three  field  deputies  for  a  period  not 
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to  exceed  three  months  each  year  at  salaries  of  six  dollars  per  day  each  when  actually 
employed;  twenty-two  field  deputies  for  a  period  not  to  exceed  three  months  each  year 
at  salaries  of  five  dollars  per  day  each  when  actually  employed;  eight  deputies  for  a 
period  not  to  exceed  six  months  each  year  at  salaries  of  four  dollars  per  day  each, 
and  five  copyists  for  a  period  not  to  exceed  six  months  each  year  at  salaries  of  three 
dollars  per  day  each  when  actually  employed.  All  sums  collected  by  the  assessor  or 
his  deputies  as  personal  property  taxes  shall  be  paid  into  the  county  treasury  monthly 
as  collected,  with  a  statement  of  account  of  such  collections. 

8.  [Jurors.]  In  counties  of  this  class  grand  and  trial  Jurors  shall  receive  three 
dollars  per  day  while  engaged  in  the  performance  of  the  duties  required  of  them,  and 
in  addition  thereto  shall  receive  the  mileage  now  allowed  by  law. 

9.  The  district  attorney,  three  thousand  six  hundred  dollars  per  annum.  He  shall 
have  one  assistant  at  a  salary  of  two  thousand  four  hundred  dollars  per  annum;  two 
deputies  at  salaries  of  one  thousand  eight  hundred  dollars  per  annum  each;  one  deputy 
at  a  salary  of  one  thousand  five  hundred  dollars  per  annum;  a  detective  at  a  salary  of 
one  hundred  ten  dollars  per  month;  one  stenographer  at  a  salary  of  one  hundred 
dollars  per  month  and  one  stenographer  at  a  salary  of  eighty-five  dollars  per  month. 
Neither  of  these  stenographers  shall  receive  other  compensation  for  reason  of  services 
as  stenographic  reporter  in  any  action  or  proceeding  wherein  the  fee  or  per  diem  of 
the  stenographic  reporter  constitutes  a  charge  against  the  county. 

10.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

12.  Superintendent  of  schools,  two  thousand  seven  hundred  dollars  per  annum  up 
to  and  including  the  first  Monday  In  January,  1919,  after  which  time  he  shall  receive 
a  salary  of  three  thousand  dollars  per  annum.  He  shall  have  three  supervising 
assistants  at  salaries  of  one  thousand  eight  hundred  dollars  per  annum  each;  one 
deputy  at  a  salary  of  one  thousand  eight  hundred  dollars  per  annum;  one  deputy  at  a 
salary  of  one  thousand  five  hundred  dollars  per  annum  and  one  stenographer  at  a 
salary  of  nine  hundred  dollars  per  annum.  The  superintendent  and  his  supervising 
assistants  shall  be  allowed  their  actual  traveling  expenses  incurred  while  visiting 
schools  in  the  county. 

13.  The  surveyor,  two  thousand  dollars  per  annum  up  to  and  until  the  first  Monday 
in  January,  1919,  after  which  time  he  shall  receive  a  salary  of  three  thousand  dollars 
per  annum  in  full  compensation  for  all  services  as  county  surveyor,  as  road  viewer 
or  Inspector,  and  shall  receive  his  actual  and  necessary  expenses  when  at  work  in  the 
field.  He  shall  have  one  field  deputy  at  a  salary  of  one  thousand  eight  hundred  dollars 
per  annum;  one  deputy  at  a  salary  of  one  thousand  five  hundred  dollars  i>er  annum. 
After  the  first  Monday  in  January,  1919,  the  surveyor  and  his  deputies  shall  devote 
their  entire  time  and  service  to  the  work  of  the  county,  and  are  prohibited  from 
engaging  In  private  surveying  and  engineering  work,  and  shall  do  all  surveying  and 
engineering  work  for  the  county,  including  the  preparation  of  plans  and  specifications 
for  the  construction  of  bridges. 

14.  [Population  of  townships.]  The  registered  population  of  the  several  judicial 
townships  of  this  county  is  hereby  determined  to  be  the  registered  votes  as  shown  by 
the  great  register  of  the  county  in  the  office  of  the  county  clerk  January  first,  one 
thousand  nine  hundred  fifteen,  as  follows,  to  wit: 

Judicial  township  No.    1 814 

Judicial  township  No.    2 2,205 

Judicial  township  No.    3 17,730 

Judicial  township  No.    4 2,058 

Judicial  township  No.    5 2,171 

Judicial  township  No.    6 2,841 

Judicial  township  No.    7 1,931 

Judicial  township  No.    8 1,807 

Judicial  township  No.    9 858 

Judicial  township  No.  10 863 
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Judicial  township  No.  11 1,219 

Judicial  township  No.  12 277 

Judicial  township  No.  13 683 

Judicial  township  No.  14 ^ 679 

Judicial  township  No.  15 1,021 

[Clattification  of  townthipa.]  And  for  the  purpose  of  regulating  the  compensation 
of  the  constables  and  Justices  of  the  peace,  townships  of  this  class  of  counties  are 
hereby  classified  as  follows:  Townships  having  a  registered  voting  population  of  ten 
thousand  and  more  shall  belong  to  and  be  known  as  townships  of  the  first  class; 
townships  having  a  like  population  of  one  thousand  four  hundred  fifty  and  less  than 
ten  thousand  shall  belong  to  and  be  known  as  townships  of  the  second  class;  town- 
ships having  a  like  population  of  six  hundred  and  less  than  one  thousand  four  hundred 
fifty  shall  belong  to  and  be  known  as  townships  of  the  third  class;  townships  having 
a  like  population  of  less  than  six  hundred  shall  belong  to  and  be  known  as  townships 
of  the  fourth  class. 

15.  Justices  of  the  peace,  and  persons  now  performing  the  duties  of  justices  of  the 
peace,  shall  receive  the  following  monthly  salaries,  to  be  paid  each  month  as  the 
county  officers  are  paid,  and  the  same  shall  be  in  full  compensation  for  all  services 
rendered  and  shall  include  their  office  rent,  except  as  otherwise  provided  by  law, 
to  wit:  In  townships  of  the  first  class,  two  hundred  dollars;  in  townships  of  the 
second  class,  eighty-five  dollars;  in  townships  of  the  third  class,  seventy  dollars;  in 
townships  of  the  fourth  class,  fifty  dollars. 

Justices  of  the  peace  shall  pay  to  the  county  treasurer  once  a  month  all  fees  and 
fines  collected  by  thenl,  and  shall  be  responsible  for  the  collection  and  payment  to  the 
county  treasurer  of  all  such  fees  and  fines  as  herein  provided. 

16.  Conttabiet  shall  receive  the  following  monthly  salaries,  to  be  paid  each  month 
as  the  county  officers  are  paid,  and  to  be  in  full  compensation  for  all  services  rendered 
by  them  in  criminal  cases,  to  wit:  In  townships  of  the  first  class,  one  hundred  dollars; 
in  townships  of  the  second  class,  seventy-five  dollars;  in  townships  of  the  third  class, 
sixty  dollars;  in  townships  of  the  fourth  class,  fifty  dollars. 

In  addition  to  the  monthly  salaries  above  provided,  each  constable  may  receive  and 
retain  for  his  own  use  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law  for 
all  services  rendered  by  him  in  civil  cases,  and  shall  also  be  allowed  all  necessary 
expenses  actually  Incurred  in  arresting  and  conveying  prisoners  to  court  or  prison, 
which  expenses  shall  be  audited  by  the  board  of  supervisors  and  paid  out  of  the  county 
treasury. 

17.  The  supervltors  shall  receive  each  the  sum  of  one  thousand  eight  hundred  dollars 
per  annum,  payable  monthly  in  installments  of  one  hundred  fifty  dollars  per  month.  In 
full  compensation  for  all  services  rendered,  either  as  supervisors  or  road  overseers. 

18.  [Monthly  payment.]  The  salaries  of  all  county  and  township  officers  and  their 
deputies  shall  be  payable  In  installments  monthly  on  the  first  day  of  each  month. 

19.  [Salaries  for  all  services.]  Beginning  with  the  first  Monday  in  January,  1919, 
officers  of  the  counties  of  the  fifth  class  shall  receive  for  all  services  required  of  them 
by  law  only  such  salaries  as  are  herein  provided,  and  beginning  with,  and  after  the 
first  Monday  in  January,  1919,  all  county  officers  of  the  fifth  class  shall  pay  over  to 
the  county  treasurer,  at  the  close  of  each  and  every  month,  all  fees  and  commissions 
heretofore  retained  by  them  together  with  a  statement  of  sources  from  whence 
received. 

History:  Former  section,  making  it  the  duty  of  the  recorder  to  pro- 
cure record  books,  repealed  and  present  section  enacted  March  18, 
1907,  Stats,  and  Amdts.  1907,  p.  439,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  280;  amended  March  20,  1909,  Stats,  and  Amdts.  1909,  p.  568;  Feb- 
ruary 28,  1911,  Stats,  and  Amdts.  1911,  p.  129,  amended  again  on  April 
5,  1911  (which  amendment  is  given  in  Biennial  Supplement  1911,  as 
§4234 [a]);  amended  without  indication  whether  the  Act  of  February, 
1911,  or  that  of  April  5,  1911,  was  the  act  intended  to  be  amended  by 
Act  approved  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1253;  May  4, 
1915,  Stats,  and  Amdts.  1915,  p.  353;  May  28,  1917,  Stats,  and  Amdts. 
1917,  p.  1144.    In  effect  July  27,  1917. 
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9  4235.  counties    to    which    Sacramento     belon£:ed, 

1.     CoBstractlOB  (sabd.  1>« — The  fact  that  does  not  necessitate  the  conclusion  that  this 

this  section  was  amended  two  d^ys  after  the  Increase  was  deslfirned  to  pay  for  the  added 

approval   of  the  Game  License  Act,   by  in-  service  required  in  issuing:  hunting:  licenses. 

creasing:   the   compensation  and   number   of  — City  of  Sacramento  v.  Pfund,  165  Gal.  84, 

deputies   of    county   clerks    in    the    class   of  130  Pac.  1041. 


ARTICLE  VII. 

COUNTIES  OF  THE  SEVENTH  CLASS. 

§  4236.  SALABIES  AND  FEES  OF  OFFICESS  OF.  In  counties  of  the 
MYenth  class  the  county  and  township  officers  shall  receive  as  full  compensation  for 
the  services  required  of  them  by  law,  or  by  virtue  of  their  office  the  following  salaries: 

1.  The  county  clerk,  three  thousand  six  hundred  dollars  per  annum;  provided,  that 
In  counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  county  clerk 
one  chief  deputy  who  shall  receive  a  salary  of  one  thousand  eight  hundred  dollars  per 
annum;  one  registration  clerk  who  shall  receive  a  salary  of  one  thousand  six  hundred 
eighty  dollars  per  annum;  four  court  clerks  who  shall  receive  salaries  of  one  thousand  five 
hundred  dollars  each  per  annum;  one  deputy  who  shall  receive  a  salary  of  one  thousand 
three  hundred  fifty  dollars  per  annum;  one  index  clerk  who  shall  receive  a  salary  of 
one  thousand  two  hundred  dollars  per  annum;  one  stenographer  who  shall  receive 
a  salary  of  one  thousand  twenty  dollars  per  annum;  two  copyists  who  shall  receive 
salaries  of  one  thousand  twenty  dollars  €)|ich  per  annum;  and  a  deputy  or  deputies, 
not  to  exceed  five,  for  the  purpose  of  registering  electors,  to  be  paid  not  to  exceed 
three  dollars  per  diem  each;  provided,  that  said  deputies  so  employed  for  registering 
electors  shall  not  be  employed  except  during  a  year  when  a  general  election  is  to  be 
held  throughout  the  state,  and  then  only  between  the  first  day  of  May  and  the  fifteenth 
day  of  November  of  said  year,  and  not  more  than  one  deputy  for  each  precinct  for 
the  purpose  of  registering  electors  in  precincts  outside  of  the  corporate  limits  of 
municipalities  containing  twenty-five  thousand  or  more  inhabitants  during  said  year 
of  the  general  election,  who  shall  be  paid  ten  cents  per  name  for  each  person  legally 
registered  by  them,  the  salaries  and  compensations  of  each  of  said  deputies  and  clerks 
to  be  paid  out  of  the  county  treasury  in  equal  monthly  Installments  in  the  same  manner 
and  at  the  same  time  as  the  other  county  officials  are  paid. 

2.  The  therltr,  three  thousand  six  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  sheriff  one 
undersherifr,  whose  salary  is  hereby  fixed  at  the  sum  of  one  thousand  eight  hundred 
dollars  per  annum*  and  the  following  deputies  and  employees:  One  deputy  who  shall 
be  head  jailer,  and  who  shall  receive  the  salary  of  one  thousand  five  hundred  dollars 
per  annum;  one  deputy  who  shall  receive  a  salary  of  one  thousand  two  hundred  dollars 
per  annum;  one  deputy  who  shall  receive  a  salary  of  nine  hundred  dollars  per  annum; 
two  service  deputies  who  shall  receive  a  salary  of  one  thousand  five  hundred  dollars 
each  per  annum;  five  deputies  who  shall  receive  salaries  of  one  thousand  two  hundred 
dollars  each,  per  annum;  one  stenographer  who  shall  receive  a  salary  of  nine  hundred 
dollars  per  annum;  one  bookkeeper  who  shall  receive  a  salary  of  one  thousand  two 
hundred  dollars  per  annum;  six  deputies  who  shall  be  turnkeys  at  the  Jail,  whose 
salaries  shall  be  one  thousand  twenty  dollars  each,  per  annum,  but  no  more  turnkeys 
are  to  be  employed  than  are  absolutely  necessary  to  handle  the  requirements  of  the 
jail;  and  three  deputies  who  shall  be  known  as  country  deputies,  who  shall  receive 
salaries  of  one  thousand  two  hundred  dollars  each  per  annum.  In  counties  of  this 
class  there  shall  be  a  matron  of  the  county  jail,  to  be  appointed  by  the  sheriff,  and 
who,  under  the  direction  of  the  sheriff,  shall  have  charge  of  all  female  prisoners  in 
the  county  jail,  and  who  shall  receive  a  salary  of  nine  hundred  dollars  per  annum, 
to  be  paid  by  the  county  in  monthly  installments  at  the  same  time,  in  the  same  manner, 
and  out  of  the  same  fund  as  Is  the  salary  of  the  sheriff.  In  counties  of  this  class  the 
sheriff  shall  be  allowed  by  the  board  of  supervisors  his  actual  necessary  expenses  for 

M45 


14236  POLITICAL  CODE.  [Pt.  IT,  Tit.  II, 

pursuing  criminals,  or  for  transacting  of  criminal  business,  and  his  actual  necessary 
expenses  for  service  of  all  process  and  notices,  and  each  and  all  such  expenses  shall 
be  a  charge  against  the  county  and  allowed  by  the  board  of  supervisors,  and  paid  as 
other  county  charges  are  paid.  In  counties  of  this  class  the  sheriff  shall  not  be  allowed 
to  retain  for  his  own  use  any  fees  or  mileage  for  the  service  of  any  process  issued 
out  of  any  court  of  this  county  but  such  fees  and  mileage  when  collected  shall  be 
paid  into  the  county  treasury. 

3.  The  recorder,  three  thousand  six  hundred  dollars  per  annum;  provided,  that  In 
counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  the  recorder  the 
following  deputies  and  copyists  who  shall  be  appointed  by  the  recorder  of  said  county, 
and  shall  be  paid  as  follows:  One  chief  deputy  who  shall  receive  one  thousand  eight 
hundred  dollars  per  annum;  one  index  deputy  who  shall  receive  a  salary  of  one 
thousand  three  hundred  fifty  dollars  per  annum;  one  assistant  index  clerk  who  shall 
receive  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  one  chief  filing 
clerk  who  shall  act  as  deputy  registrar  who  shall  receive  a  salary  of  one  thousand 
five  hundred  dollars  per  annum;  one  assistant  filing  clerk  who  shall  receive  a  salary 
of  one  thousand  twenty  dollars  per  annum;  one  compilation  clerk  who  shall  receive 
a  salary  of  one  thousand  twenty  dollars  per  annum;  and  as  many  copyists  as  may  be 
required,  who  shall  receive  as  compensation  the  sum  of  five  cents  per  folio  for  recording 
all  instruments  or  notices  except  maps  and  plats,  and  for  copies  of  any  records,  five 
cents  per  folio. 

4.  The  auditor,  three  thousand  six  hundred  dollars  per  annum;  provided,  that  there 
is  hereby  allowed  to  the  auditor  the  following  deputies:  One  chief  deputy  who  shall 
receive  a  salary  of  one  thousand  nine  hundred  fifty  dollars  per  annum;  one  deputy 
who  shall  receive  a  salary  of  one  thousand  six  hundred  eighty  dollars  per  annum;  one 
deputy  who  shall  receive  a  salary  of  one  thousand  three  hundred  fifty  dollars  per 
annum;  one  deputy  who  shall  receive  a  salary  of  nine  hundred  dollars  per  annum; 
five  additional  deputies  at  a  salary  of  four  dollars  per  day  each,  for  each  day  employed 
for  a  period  not  to  exceed  one  hundred  fifty-six  days  in  any  one  year. 

6.  The  treasurer,  three  thousand  six  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  treasurer,  the 
following  deputies,  who  shall  be  appointed  by  the  treasurer  and  shall  receive  salaries 
as  follows:  One  deputy  who  shall  receive  a  salary  of  two  thousand  one  hundred  dollars 
per  annum.  The  salary  of  the  treasurer  hereinabove  provided  shall  be  in  full  com- 
pensation for  all  services  rendered,  and  the  fees  heretofore  chargeable  and  collected 
by  him  for  returning  to  the  state  the  collateral  inheritance  tax  and  for  the  perform- 
ance of  his  ofllcial  duties  in  connection  therewith  shall  be  paid  into  the  county  treasury 
and  be  the  property  of  said  county;  and  said  treasurer  shall  receive  no  fees,  com- 
pensation or  commissions  of  any  kind  or  character  for  any  service  rendered  by  him  in 
connection  with  said  collateral  inheritance  tax. 

6.  The  tax-collector,  three  thousand  six  hundred  dollars  per  annum  and  such  fees  as 
are  allowed  by  law;  one  chief  deputy  who  shall  receive  a  salary  of  two  thousand  one 
hundred  dollars  per  annum;  two  deputies  who  shall  receive  salaries  of  one  thousand 
three  himdred  fifty  dollars  each,  per  annum;  two  deputies  who  shall  receive  salaries 
of  one  thousand  two  hundred  dollars  each,  per  annum;  a  stenographer  who  shall 
receive  a  salary  of  one  thousand  twenty  dollars  per  annum;  nine  additional  clerks  at 
a  salary  of  four  dollars  per  day  each,  for  each  day  employed,  for  a  period  not  to 
exceed  one  hundred  fifty-six  days  in  any  one  year. 

7.  The  assessor,  three  thousand  six  hundred  dollars  per  annum,  and  traveling  expenses 
incurred  in  the  discharge  of  his  official  duties  not  exceeding  three  hundred  sixty 
dollars  per  annum;  provided,  that  in  counties  of  this  class  there  shall  be,  and  there 
hereby  is  allowed  to  the  assessor,  one  chief  deputy  who  shall  receive  a  salary  of  one 
thousand  eight  hundred  dollars  per  annum;  one  deputy  who  shall  receive  a  salary  of 
one  thousand  six  hundred  fifty  dollars  per  annum;  one  deputy  who  shall  receive  a 
salary  of  one  thousand  three  hundred  fifty  dollars  per  annum;  two  deputies  for  a 
period  not  exceeding  six  months  in  any  one  year  at  salaries  of  one  hundred  dollars 
per  month  each;  one  deputy  for  a  period  not  exceeding  five  months  in  any  one  year 
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at  a  salary  of  one  hundred  dollars  per  month;  four  deputies  for  a  period  not  exceeding 
four  months  in  any  one  year,  at  salaries  of  one  hundred  dollars  each  per  month;  one 
stenographer  who  shall  receive  a  salary  of  one  thousand  twenty  dollars  per  annum; 
six  deputies  for  a  period  not  exceeding  one  hundred  four  days  each  fourth  year, 
whose  per  diem  shall  be  four  dollars  each  when  actually  employed.  It  is  further 
provided,  that  In  counties  of  this  class  the  assessor  shall  receive  no  commission  for 
his  collection  of  taxes  on  personal  property,  nor  shall  such  assessor  receive  any 
compensation  or  commission  for  the  collection  of  poll  taxes,  or  road  poll  taxes,  nor 
shall  the  assessor  receive  any  compensation  for  making  out  the  military  roll  of  persons 
returned  to  him  as  subject  to  military  duty  as  provided  by  section  one  thousand  nine 
hundred  one  of  the  Political  Code;  provided,  however,  that  fifteen  per  cent  of  all 
moneys  collected  by  him  for  poll  taxes  and  road  poll  taxes  shall  be  allowed  to  such 
counties  on  their  settlement  with  the  state,  and  be  and  remain  the  property  of  such 
counties.  It  is  further  provided,  that  in  counties  of  this  class,  in  addition  to  the 
deputies  already  allowed,  there  shall  be  and  is  hereby  allowed  to  the  assessor,  eighteen 
deputies  who  shall  receive  salaries  of  four  dollars  per  day  each,  five  deputies  who 
shall  receive  salaries  of  five  dollars  per  day  each,  and  three  deputies  who  shall  receive 
salaries  of  three  dollars  per  day  each  for  a  period  not  exceeding  seventy-eight  days 
in  any  one  year. 

8.  The  district  attorney,  four  thousand  dollars  per  annum;  also  one  assistant  district 
attorney,  who  shall  receive  a  salary  of  three  thousand  dollars  per  annum;  two  deputy 
district  attorneys  who  shall  receive  salaries  of  two  thousand  four  hundred  dollars 
each  per  annum;  one  deputy  district  attorney  who  shall  receive  a  salary  of  two  thou- 
sand dollars  i>er  annum;  one  deputy  district  attorney  who  shall  receive  a  salary  of  one 
thousand  eight  hundred  dollars  per  annum,  and  two  stenographers  who  shall  receive 
salaries  of  one  thousand  two  hundred  dollars  each,  per  annum.  It  Is  further  provided, 
that  in  counties  of  this  class  the  district  attorney  be  and  is  hereby  allowed  a  detective 
who  shall  receive  a  salary  of  one  thousand  six  hundred  fifty  dollars  per  annum. 

9.  The  superintendent  of  public  schools,  two  thousand  seven  hundred  fifty  dollars  per 
annum;  provided,  that  in  counties  of  this  class  there  shall  be  and  there  is  hereby 
allowed  the  superintendent  of  public  schools  one  assistant  superintendent  who  shall 
receive  a  salary  of  one  thousand  five  hi^dred  dollars  per  annum  and  one  bookkeeper 
who  shall  receive  a  salary  of  one  thousand  two  hundred  dollars  per  annum.  In  counties 
of  this  class  the  secretary  of  the  county  board  of  education  shall  not  be  paid  or  allowed 
to  receive  any  compensation  whatever  for  his  services  as  secretary  of  such  board,  nor 
for  any  services  rendered  in  connection  therewith;  and  provided,  further,  that  in 
counties  of  this  class,  the  county  school  superintendent  shall  receive  his  actual  and 
necessary  traveling  exi>enses  for  visiting  and  examining  schools  and  school  properties 
of  the  county  and  in  performing  such  other  duties  as  are  incident  to  the  full  discharge 
of  the  requirements  of  the  oftLae  of  superintendent  of  schools,  the  claims  for  such 
expenses  to  be  subject  to  the  approval  of  the  board  of  supervisors. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

11.  The  coroner,  one  thousand  five  hundred  dollars,  and  In  addition  thereto  the 
board  of  supervisors  shall  allow  the  coroner  his  actual  traveling  expenses  in  the 
performance  of  his  olfflcial  duties  within  the  county,  when  called  away  from  the  county 
seat.  It  is  further  provided,  that  In  counties  of  this  class  there  shall  be  and  there 
Is  hereby  allowed  the  coroner,  one  assistant  coroner,  who  shall  receive  a  salary  of 
one  thousand  two  hundred  dollars  per  annum,  who  shall  also  act  as  autopsy  surgeon. 
The  sheriff  shall  act  as  summoning  ofllcer  for  the  coroner  and  shall  serve  all  processes 
requested  by  him. 

12.  The  surveyor,  three  thousand  six  hundred  dollars  per  annum,  also  one  otflce 
deputy  who  shall  receive  a  salary  of  one  thousand  eight  hundred  dollars  per  annum; 
one  principal  field  deputy  who  shall  receive  a  salary  of  one  thousand  eight  hundred 
dollars  per  annum;  one  assistant  field  deputy  in  the  assessor's  office  who  shall  receive 
a  salary  of  one  thousand  two  hundred  dollars  per  annum;  one  assistant  office  deputy 
who  shall  receive  a  salary  of  one  thousand  eighty  dollars  per  annum;  one  draftsman 
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who  shall  receive  a  salary  of  nine  hundred  dollars  per  annum;  two  deputies,  chiefs 
of  parties,  who  shall  receive  salaries  of  one  thousand  two  hundred  dollars  each  per 
annum;  two  instrument  men  who  shall  receive  salaries  of  nine  hundred  sixty  dollars 
each  per  annum,  and  such  other  assistants  as  may  be  necessary  for  field  work,  who 
shall  receive  a  compensation  of  three  dollars  per  diem  and  expenses,  when  working 
in  the  field. 

13.  [ClaMiflcatlon  of  townships.]  For  the  purpose  of  regulating  the  compensation 
of  the  Justices  of  the  peace  and  constables,  townships  in  counties  of  this  class  are 
hereby  classified  as  follows:  Townships  having  a  population  of  thirty  thousand  or 
more  shall  belong  to  and  be  known  as  townships  of  the  first  class;  townships  having 
a  population  of  twelve  thousand  and  less  than  thirty  thousand  shall  belong  to  and  be 
known  as  townships  of  the  second  class;  townships  having  a  population  of  five  thou- 
sand and  less  than  twelve  thousand  shall  belong  to  and  be  known  as  townships  of  the 
third  class;  townships  having  a  population  of  one  thousand  and  less  than  five  thousand 
shall  belong  to  and  be  known  as  townships  of  the  fourth  class;  townships  having  a 
population  of  less  than  one  thousand  shall  belong  to  and  be  known  as  townships  of 
the  fifth  class. 

The  population  referred  to  in  classifying  townships  as  above  provided  for  shall  be 
the  population  found  and  determined  by  multiplying  the  registered  vote  at  the  last 
general  election  by  three,  and  such  population  so  determined  shall  be  and  become  the 
official  population  of  such  township  for  the  purpose  of  this  act 

14.  [Justices  of  the  peace.]  In  counties  of  this  class  Justices  of  the  peace  fthall 
receive  the  following  compensation,  and  all  such  salaries  shall  be  paid  monthly  in  the 
same  manner  as  the  salaries  of  county  officers  are  paid,  viz: 

In  townships  of  the  first  class,  three  thousand  dollars  per  annum  each. 

In  townships  of  the  second  class,  one  thousand  two  hundred  dollars  per  annum. 

In  townships  of  the  third  class,  six  hundred  dollars  per  annum. 

In  townships  of  the  fourth  class,  three  hundred  sixty  dollars  per  annum. 

In  townships  of  the  fifth  class,  one  hundred  twenty  dollars  per  annum. 

Such  salaries  shall  be  as  full  compensation  for  all  services  rendered  by  them  in  both 
civil  and  criminal  cases.  All  fees  chargeable  and  collectible  by  Justices  of  the  peace 
in  civil  and  criminal  cases  for  services  rendered  by  them  shall  be  paid  monthly  into 
the  county  treasury. 

In  townships  of  the  first  class  the  board-  of  supervisors  of  counties  of  this  class 
shall  furnish  the  Justices  of  the  peace  suitable  courtrooms. 

In  townships  of  the  first  class,  in  counties  of  this  class,  there  shall  be  two  Justices 
of  the  peace  and  the  said  offl«ces  are  hereby  created.  In  all  other  townships  in 
counties  of  this  class  there  shall  be  one  Justice  of  the  peace. 

16.  [Constables.]  In  counties  of  this  class  constables  shall  receive  the  following 
compensation,  and  all  such  salaries  shall  be  paid  monthly  in  the  same  manner  as  the 
salaries  of  county  officers  are  paid,  viz: 

In  townships  of  the  first  class  in  all  criminal  cases  in  lieu  of  fees  now  allowed  by 
law  one  thousand  two  hundred  dollars  per  annum. 

In  townships  of  the  second  class  in  all  criminal  cases  in  lieu  of  fees  now  allowed  by 
law  six  hundred  dollars  per  annum. 

In  townships  of  the  third  class  in  all  criminal  cases  in  lieu  of  fees  now  allowed  by 
law  six  hundred  dollars  per  annum. 

In  townships  of  the  fourth  class  in  all  criminal  cases  in  lieu  of  fees  now  allowed  by 
law  three  hundred  sixty  dollars  per  annum. 

In  townships  of  the  fifth  class  in  all  criminal  cases  in  lieu  of  fees  now  allowed  by 
law  two  hundred  forty  dollars  per  annum. 

In  all  townships  in  counties  of  this  class  the  constables  shall  be  allowed  in  addition 
to  the  compensation  above  set  forth  all  fees  in  civil  cases  as  are  now  or  may  hereafter 
be  allowed  by  law,  and  actual  traveling  expenses  only  in  lieu  of  mileage  for  taking 
prisoners  to  the  county  Jail. 

In  townships  of  the  first  class,  in  counties  of  this  class  the  board  of  supervisors 
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sball  furnish  the  conatables'  offices  and  with  necessary  and  proper  furniture  for  each 
of  said  constables. 

16.  Each  member  of  the  board  of  tupervlaors,  one  thousand  five  hundred  dollars  per 
annum  and  fifteen  cents  per  mile  in  going  from  his  residence  to  the  county  seat  at 
each  meeting  of  the  board.  Also  five  hundred  dollars  per  annuYn  each  and  not  more 
than  fifteen  cents  per  mile  actually  traveled  in  performing  services  as  road  oommis- 
sioner  for  actual  expenses  incurred  in  such  service;  provided,  that  said  supervisors 
shall  not  in  any  one  year  receive  more  than  one  thousand  dollars  each  in  mileage  as 
road  commissioner. 

17.  [Jurors.]  In  counties  of  this  class,  trial  jurors  in  all  criminal  cases  tried  in  the 
superior  court  and  grand  jurors  shall  receive  two  dollars  fifty  cents  per  day  for  each 
day's  attendance  while  engaged  in  the  performance  of  the  duties  required  of  them 
and  in  addition  thereto  shall  receive  for  each  mile  actually  traveled  in  going  only, 
while  acting  as  such  juror,  twenty-five  cents;  and  the  judge  of  said  court  shall  make 
an  order  directing  the  auditor  to  draw  his  warrant  on  the  treasurer  in  favor  of  such 
juror  for  said  per  diem  and  mileage  and  the  treasurer  shall  pay  the  same. 

18.  [Deputies,  clerks,  etc]  The  deputies,  clerks,  copyists  and  employees  mentioned 
In  this  section  are  hereby  allowed  to  the  respective  county  officers  named,  who  shall 
appoint  the  same,  and  said  deputies,  clerks,  copyists  and  employees  shall  be  paid  by 
the  counties  of  this  class  in  monthly  installments,  at  the  same  time,  in  the  same  manner 
and  out  of  the  same  fund  as  the  salaries  of  the  county  officers  are  paid. 

History:  Fbrmer  section,  relating  to  the  indices  to  be  kept  by  the 
recorder,  repealed  and  present  section  enacted  March  18,  1907,  Stats, 
and  Amdts.  1907,  p.  447,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  288; 
amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  672;  February 
28,  1911,  Stats,  and  Amdts.  1911,  p.  149,  and  again  amended  May  1, 
1911  (which  amendment  is  given  in  Biennial  Supplement  1911,  as 
§4236 [a]);  amended  June  16,  1913,  without  indication  whether 
amendment  was  former  Act,  February  28,  1911,  or  former  Act  of 
May  1,  1911,  Stats,  and  Amdts.  1913,  p.  1354;  amended  May  24,  1915, 
State,  and  Amdts.  1915,  p.  778;  May  28,  1917,  State,  and  Amdte.  1917, 
p.  1269.    In  effect  July  27,  1917. 


ARTICLE  VIII. 

COUNTIES  OP  THE  EIGHTH  CLASS. 

§4237.  SALARIES  AND  FEES  OF  OFFIOEBS  OF.  In  counties  of  the 
eighth  class,  the  county  and  township  officers  shall  receive  as  compensation  for  the 
services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries 
and  shall  have  as  deputies  or  assistants  the  respective  employees  hereinafter  named, 
to  wit: 

1.  The  county  clerk,  two  thousand  four  hundred  dollars  per  annum,  and  there  shall 
he  and  there  Is  hereby  allowed  to  the  county  clerk  In  addition,  one  chief  deputy,  to 
be  appointed  by  the  county  clerk,  who  shall  be  paid  a  salary  of  one  thousand  five 
hundred  dollars  per  annum,  two  additional  deputies,  who  shall  be  paid  the  sum  of  one 
thousand  two  hundred  dollars  per  annum  each,  and  one  additional  deputy  who  shall  be 
paid  the  sum  of  nine  hundred  dollars  per  annum;  said  salaries  to  be  paid  by  such 
county  in  monthly  instellments  at  the  time  and  In  the  manner  and  out  of  the  same 
fund  as  the  salaries  of  county  officers  are  paid.  All  fees  which  are  now  or  may 
hereafter  be  allowed  by  law  for  all  services  performed  by  the  county  clerk  shall  by 
him  be  paid  Into  the  county  treasury,  and  no  part  thereof  shall  be  retained  by  him  as 
compensation. 

2.  The  aheritr,  two  thousand  four  hundred  dollars  per  annum,  and  there  shall  be,  and 
there  is  hereby  created  the  office  of  jailer;  such  jailer  shall  be  appointed  by  the 
sheriff  and  shall  be  paid  a  salary  of  one  thousand  two  hundred  dollars  per  annum, 
and  also  one  chief  deputy,  to  be  designated  undersherifC,  to  be  appointed  by  the  sheriff, 
who  shall  be  paid  a  salary  of  one  thousand  five  hundred  dollars  per  annum,  and  also 


I  4287  POLITICAL  CODE.  tPt.  IV,  Tit.  II» 

three  deputies  to  be  appointed  by  the  sheriff  who  shall  be  paid  a  salary-  of  one 
thousand  two  hundred  dollars  per  annum  each;  and  also  one  deputy,  who  shall  be 
paid  a  salary  of  eight  hundred  dollars  per  annum;  there  is  also  hereby  created  the 
office  of  Jail  matron;  such  matron  shall  be  appointed  by  the  sheriff  and  shall  be  paid 
a  salary  of  four  hundred  eighty  dollars  per  annum;  said  salaries  to  be  paid  by  such 
county  in  monthly  installments,  at  the  time  and  in  the  manner  and  out  of  the  same 
fund  as  the  salary  of  county  officers  are  paid;  provided,  further,  that  there  shall  be 
allowed  the  said  sheriff  and  his  deputies  their  actual  traveling  expenses  incurred  in 
attending  to  the  duties  of  the  office,  both  civil  and  criminal,  including  their  necessary 
expenses  incurred  in  pursuing  criminals  or  transacting  any  criminal  business.  All 
fees,  commissions  and  mileage  which  are  now  or  may  hereafter  be  allowed  by  law  to 
the  sheriff  shall  by  him  be  paid  into  the  county  treasury  and  no  part  thereof  shall 
be  retained  by  him  as  compensation. 

3.  The  recorder,  two  thousand  four  hundred  dollars  per  annum^  in  addition  thereto 
there  is  hereby  allowed  to  the  county  recorder,  one  deputy  to  be  appointed  by  the 
county  recorder  who  shall  be  paid  a  salary  of  one  thousand  two  hundred  dollars  per 
annum,  and  said  recorder  is  hereby  allowed  one  deputy,  to  be  appointed  by  said  county 
recorder,  who  shall  receive  a  salary  of  nine  hundred  dollars  per  annum;  said  salaries 
to  be  paid  by  such  county  in  monthly  installments,  at  the  time  and  in  the  manner,  and 
out  of  the  same  fund  as  the  salary  of  county  officers  are  paid;  provided,  further,  that 
in  counties  of  this  class  the  recorder  shall  be  entitled  to  the  actual  costs  necessarily 
Incurred  by  him  for  the  recording  of  all  papers,  documents  and  records  in  his  office, 
not  to  exceed  five  cents  per  folio,  and  not  to  exceed  three  and  one-half  cents  per  'folio 
for  typewriting  done  in  the  recording  of  each  paper  or  document  so  recorded;  provided, 
further,  that  said  recorder  shall  file  monthly  with  the  county  auditor  a  statement  under 
oath  showing  in  detail  the  names  of  the  persons  employed  by  him  as  copyists,  the 
number  of  folios  copied  and  the  amount  paid  to  each  of  such  persons  for  services 
rendered  as  copyists.  All  fees  which  are  or  may  hereafter  be  allowed  by  law  to  the 
county  recorder  shall  by  him  be  paid  into  the  county  treasury  and  no  part  thereof  shall 
be  retained  as  compensation. 

4.  The  auditor,  two  thousand  four  hundred  dollars  per  annum,  and  in  addition  thereto 
there  is  hereby  allowed  to  the  county  auditor  one  chief  deputy  to  be  appointed  by  the 
auditor  who  shall  be  paid  a  salary  of  one  thousand  two  hundred  dollars  per  annum, 
and  there  shall  be,  and  there  is  allowed  to  the  auditor  in  addition,  four  deputies  to 
be  appointed  by  the  auditor  who  shall  be  paid  a  salary  of  one  thousand  two  hundred 
dollars  per  annum  each,  said  salaries  to  be  paid  by  such  county  in  monthly  installments 
at  the  time  and  in  the  manner  and  out  of  the  same  fund  as  the  county  officers  are 
paid.  All  fees  which  are  or  may  hereafter  be  allowed  by  law  to  the  county  auditor 
shall  by  him  be  paid  into  the  county  treasury,  and  no  part  thereof  shall  be  retained 
as  compensation. 

5.  The  treasurer,  two  thousand  four  hundred  dollars  per  annum,  in  addition  thereto 
there  is  hereby  allowed  to  the  treasurer  one  deputy,  to  be  appointed  by  the  county 
treasurer,  who  shall  receive  a  salary  of  one  thousand  two  hundred  dollars  per  annum. 
Said  salaries  shall  be  paid  by  such  county  in  monthly  installments  and  at  the  time 
and  in  the  manner  and  out  of  the  same  fund  as  the  salary  [salaries]  of  the  county 
officers  are  paid.  All  fees  which  are  or  may  hereafter  be  allowed  by  law  to^  the  treasurer 
shall  be  paid  by  him  into  the  county  treasury  and  no  part  thereof  shall  be  retained  as 
compensation. 

6.  The  tax-collector,  two  thousand  four  hundred  dollars  per  annum,  and  there  shall 
be  and  there  is  allowed  to  the  tax-collector  one  deputy,  to  be  appointed  by  the  tax- 
collector,  who  shall  be  paid  a  salary  of  one  thousand  two  hundred  dollars  per  annum; 
and  there  is  hereby  allowed  to  the  tax-collector  such  additional  assistants  as  the  tax- 
collector  may  require;  such  additional  assistants  shall  be  paid  a  salary  of  four  dollars 
per  day,  each;  provided,  however,  that  the  compensation  of  such  additional  assistants 
shall  not  exceed  in  the  aggregate  the  sum  of  two  thousand  dollars  per  annum.  Said 
salaries  shall  be  paid  by  such  county  in  monthly  installments  at  the  time  and  in  the 
manner  and  out  of  the  same  fund  as  the  salary  [salaries]  of  county  officers  are  paid. 
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All  fees  which  are  or  may  hereafter  be  allowed  by  law  to  the  tax-collector  shall  by  him 
be  paid  into  the  county  treasury  and  no  part  thereof  shall  be  retained  as  compensation. 

7.  The  assessor,  two  thousand  four  hundred  dollars  per  annum,  and  there  shall  be 
and  there  is  hereby  allowed  to  the  assessor  in  addition  one  chief  deputy  to  be  appointed 
by  the  assessor  and  who  shall  be  paid  a  salary  of  one  thousand  five  hundred  dollars 
per  annum,  and  one  deputy,  who  shall  be  paid  a  salary  of  eight  hundred  forty  dollars 
per  annum,  and  there  is  hereby  allowed  to  the  assessor,  in  addition  thereto,  two  office 
clerks  at  a  salary  of  seven  hundred  eighty  dollars  per  annum,  each,  and  there  shall 
be  and  there  is  hereby  allowed  to  the  assessor  seventeen  other  deputies  for  such  time 
as  may  be  necessary  between  the  first  Monday  in  March  and  the  first  Monday  in  July 
of  each  year;  each  of  said  seventeen  deputies  shall  be  paid  the  sum  of  four  dollars 
per  day  for  the  time  actually  employed  by  them  in  making  assessments;  said  salaries 
to  be  paid  by  such  county  in  monthly  installments  at  the  time  and  in  the  manner  and 
out  of  the  same  fund  as  the  salaries  of  county  officers  are  paid;  provided,  further, 
that  there  shall  be  and  there  is  hereby  allowed  said  assessor  and  his  deputies  their 
actual  traveling  expenses  necessarily  incurred  in  attending  to  the  duties  of  the  office. 
All  tees  and  percentages  which  are  or  may  hereafter  be  allowed  by  law  to  the  assessor 
shall  be  paid  by  him  into  the  county  treasury  and  no  part  thereof  shall  be  retained  as 
compensation. 

8.  The  district  attorney,  two  thousand  seven  hundred  dollars  per  annum,  and  there 
shall  be,  and  there  is  allowed  to  the  district  attorney  in  addition,  one  chief  deputy,  to 
be  appointed  by  the  district  attorney,  who  shall  be  paid  a  salary  of  one  thousand 
eight  hundred  dollars  per  annum;  and  there  is  hereby  allowed  to  the  district  attorney, 
in  addition  thereto,  one  chief  trial  deputy  to  be  appointed  by  the  district  attorney,  who 
shall  be  paid  a  salary  of  one  thousand  eight  hundred  dollars  per  annum,  and  one 
additional  deputy,  to  be  appointed  by  the  district  attorney,  who  shall  be  paid  a  salary 
of  one  thousand  two  hundred  dollars  per  annum,  each  of  whom  shall  be  an  attorney- 
at-law  regularly  admitted  to  practice  before  the  supreme  court  of  California,  and  there 
is  hereby  allowed  to  the  district  attorney  one  office  stenographer  to  be  appointed  by 
the  district  attorney,  who  shall  receive  a  salary  of  seven  hundred  eighty  dollars  per 
annum,  and  there  is  hereby  allowed  to  the  district  attorney  one  special  officer,  who 
may  be  a  deputy  sheriff;  such  special  officer  shall  be  appointed  by  the  district  attorney, 
and  shall  be  paid  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  said 
salaries  to  be  paid  by  such  county  in  monthly  installments  at  the  time  and  in  the 
manner  and  out  of  the  same  fund  as  the  salary  [salaries]  of  the  county  officers  are  paid. 
All  fees  which  are  or  may  hereafter  be  allowed  by  law  to  the  district  attorney  shall  be 
by  him  paid  into  the  county  treasury  and  no  part  thereof  shall  be  retained  as  compen- 
sation. 

9.  The  coroner,  two  thousand  four  hundred  dollars  per  annum,  which  salary  shall 
be  paid  by  such  county  in  monthly  installments  at  the  time  and  in  the  manner  and  out 
of  the  same  fund  as  the  salary  [salaries]  of  county  officers  are  paid.  All  fees  which  are  or 
may  hereafter  be  allowed  by  law  to  the  coroner  shall  by  him  be  paid  into  the  county 
treasury  and  no  part  thereof  shall  be  retained  by  him  as  compensation. 

10.  The  public  administrator,  one  dollar  [?]  per  annum,  which  salary  shall  be  paid  by 
such  county  in  monthly  installments  at  the  time  and  in  the  manner  and  out  of  the 
same  fund  as  the  salary  [salaries]  of  county  officers  are  paid.  All  fees  which  are  or  may 
hereafter  be  allowed  by  law  to  the  public  administrator  shall  by  him  be  paid  into  the 
county  treasury  and  no  part  thereof  shall  be  retained  by  him  as  compensation. 

11.  The  superintendent  of  schools,  for  full  services  Including  attendance  on  the 
county  board  of  education,  two  thousand  four  hundred  dollars  per  annum,  and  all 
actual  traveling  expenses  necessarily  incurred  in  the  performance  of  his  duties,  and 
there  is  allowed  to  the  superintendent  of  schools  in  addition,  one  deputy,  to  be 
appointed  by  the  superintendent  of  schools,  who  shall  be  paid  a  salary  of  one  thousand 
two  hundred  dollars  per  annum.  Said  salaries  shall  be  paid  by  such  county  in  monthly 
installments  at  the  time  and  in  the  manner  and  out  of  the  same  fund  as  the  salaries 
of  county  officers  are  paid.  The  office  of  superintendent  of  schools  shall  be  kept  open 
upon  all  business  days  from  nine  o'clock  a.  m.  until  five  p.  bl 
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12.  [Board  of  education.]  Each  member  of  the  board  of  education  shall  receive  five 
dollars  per  day  as  compensation  for  his  services  when  in  actual  attendance  on  said 
board,  and  actual  traveling  expenses  Incurred  In  traveling  to  and  from  his  home  and 
a  meeting  place  of  said  board.  Said  compensation  of  the  members  of  said  board  shall 
be  paid  out  of  the  same  fund  as  the  salaries  of  county  officers  are  paid.  Claims  for 
such  services  and  mileage  shall  be  presented  to  the  board  of  supervisors  and  allowed 
by  them  In  the  same  manner  as  other  claims  against  the  county  are  allowed.  The 
compensation  of  the  county  board  of  education  herein  provided  Is  not  In  addition  to 
that  provided  In  section  one  thousand  seven  hundred  seventy  of  this  code. 

13.  The  surveyor,  two  thousand  four  hundred  dollars  per  annum,  and  In  addition 
thereto  all  necessary  expenses  Incurred  In  the  field  in  performance  of  the  county  work, 
to  be  paid  by  the  board  of  supervisors,  and  there  shall  be  and  there  is  allowed  to  the 
surveyor  In  addition,  one  chief  deputy,  who  shall  be  a  competent  civil  engineer  to  be 
appointed  by  the  surveyor,  who  shall  be  paid  a  salary  of  one  thousand  five  hundred 
dollars  per  annum,  and  also  two  deputies,  who  shall  be  competent  draftsmen,  to  be 
appointed  by  the  surveyor,  who  shall  be  paid  a  salary  of  one  thousand  three  hundred 
fifty  dollars  per  annum,  each,  and  also  one  assistant  draftsman,  which  office  of  assistant 
draftsman  is  hereby  created,  who  shall  be  paid  a  salary  of  nine  hundred  sixty  dollars 
per  annum,  and  also  one  clerk  who  shall  be  appointed  by  the  surveyor,  which  office 
of  clerk  is  hereby  created,  who  shall  be  paid  a  salary  of  nine  hundred  dollars  per 
annum.  Said  salaries  to  be  paid  in  monthly  Installments  at  the  same  time  and  in 
the  same  manner  and  out  of  the  same  funds  as  the  salary  [salaries]  of  county  officers 
are  paid.  All  fees  and  compensation  received  for  outside  surveying  shall  be  paid  into  the 
county  treasury  and  no  part  thereof  shall  be  retained  as  .compensation. 

14.  Justices  of  the  peace,  the  following  monthly  salaries  to  be  paid  each  month  as 
salaries  of  other  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered 
by  them  In  both  criminal  and  civil  cases:  In  townships  having  a  population  of  eighteen 
thousand  and  over,  one  hundred  forty  dollars  per  month;  in  townships  having  a  popu- 
lation of  twelve  thousand  and  less  than  eighteen  thousand,  one  hundred  ten  dollars 
per  month;  In  townships  having  a  population  of  six  thousand  and  less  than  twelve 
thousand,  ninety  dollars  per  month;  in  townships  having  a  population  of  two  thousand 
four  hundred  and  less  than  six  thousand,  seventy  dollars  per  month;  in  townships 
having  a  population  of  one  thousand  five  hundred  and  less  than  two  thousand  four 
hundred,  sixty  dollars  per  month;  in  townships  having  a  population  of  eight  hundred 
and  less  than  one  thousand  five  hundred,  fifty-five  dollars  per  moilth;  in  townships 
having  a  population  of  five  hundred  and  less  than  eight  hundred,  thirty  dollars  per 
month;  in  townships  having  a  population  of  less  than  five  hundred,  ten  dollars  per 
month.  And  the  Justices  of  the  peace  of  each  township  shall  charge  and  collect  the 
fees  which  are  now  or  may  hereafter  be  allowed  by  general  law,  in  civil  cases,  and 
pay  the  same  monthly  to  the  county  treasurer. 

15.  Constables,  the  following  monthly  salaries,  to  be  paid  each  month  as  the  salaries 
of  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered  by  them  in 
criminal  cases:  In  townships  having  a  population  of  ten  thousand  and  more,  one 
hundred  dollars  per  month;  in  townships  having  a  population  of  five  thousand  and 
less  than  ten  thousand,  eighty-five  dollars  per  month;  in  townships  having  a  population 
of  two  thousand  five  hundred  and  less  than  five  thousand,  seventy-five  dollars  per 
month;  in  townships  having  a  population  of  one  thousand  five  hundred  and  less  than 
two  thousand  five  hundred,  sixty  dollars  per  month;  in  townships  having  a  population 
of  eight  hundred  and  less  than  one  thousand  five  hundred,  fifty  dollars  per  month;  in 
townships  having  a  population  of  five  hundred  and  less  than  eight  hundred,  twenty 
dollars  per  month;  in  townships  having  a  population  of  less  than  five  hundred,  ten 
dollars  per  month.  In  addition  to  the  monthly  salary  allowed  herein,  each  constable 
may  receive  and  retain  for  his  own  use  such  fees  as  are  now  or  may  hereafter  be 
allowed  by  law  for  all  services  performed  by  him  in  civil  cases. 

16.  The  supervisors,  the  sum  of  one  hundred  twenty-five  dollars  per  month,  each, 
as  supervisors  and  road  commissioners  and  actual  traveling  expenses  not  to  exceed 
five  hundred  dollars  for  each  supervisor  in  any  one  year. 
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17.  [Jurors.]  The  grand  jurors  and  jurors  in  the  superior  court  in  criminal  cases 
shall  be  paid  two  dollars  and  fifty  cents  per  day  for  each  day's  attendance,  and  for 
each  mile  actually  traveled  in  going  only,  while  acting  as  such  Jurors,  fifteen  cents, 
and  the  judge  of  said  court  shall  make  an  order  directing  the  auditor  to  draw  his 
warrant  on  the  treasury  in  favor  of  such  jurors  for  said  per  diem  and  mileage  and 
the  treasurer  shall  pay  the  same. 

18.  [Population  of  townships.]  The  population  of  townships  shall,  for  the  purposes 
of  this  section,  be  determined  to  be  the  population  of  such  townships  as  shown  by  the 
federal  census  taken  in  the  year  Anno  Domini  one  thousand  nine  hundred  ten,  or  by  a 
subsequent  census  taken  as  in  section  four  thousand  fifty-five  of  the  Political  Code, 
provided;  and  in  case  townships  are  formed  after  the  taking  of  the  census,  then  the 
population  shall  be  determined  by  multiplying  the  vote  for  governor  cast  in  such 
township,  at  the  last  preceding  election,  by  four. 

History:  EY>rmer  section  enacted  March  12,  1872,  founded  on  $1, 
Act  April  2,  1866,  Stats.  1865-6,  p.  813,  repealed  and  present  section 
enacted  March  18,  1907.  Stats,  and  Amdts.  1907,  p.  450,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  291;  amended  March  6,  1909,  Stats,  and  Amdts.  . 
1909,  p.  142;  February  28,  1911,  Stats,  and  Amdts.  1911,  p.  143,  and 
again  amended  April  29,  1911  (which  last  amendment  is  given  in 
Biennial  Supplement  1911,  and  Cumulative  Supplement  1906-1913,  as 
I  4237[a],  for  the  reason  that  there  is  no  repealing  clause  to  either  of 
the  acts,  and  the  two  acts  being  dilferent  in  their  provisions,  it  is  for 
the  courts  and  not  for  an  editor  to  say  which  Act,  and  to  what  extent 
is  in  force) ;  amendment  of  May  29,  1915,  fails  in  any  manner  to  indi- 
cate whether  the  amendment  is  to  the  former  Act  of  February  28, 1911, 
or  to  the  Act  of  April  29,  1911,  Stats,  and  Amdts.  1916,  p.  1018;  May  28, 
1917,  Stats,  and  Amdts.  1917,  p.  1113.    In  effect  July  27,  1917. 

ARTICLE  IX. 
COUNTIES  OF  THE  NINTH  CLASS. 

§4238.  SALARIES  AND  FEES  OF  OFFICEBS  OF.  In  counties  of  the 
ninth  class,  the  coimty  and  township  officers  shall  receive  as  compensation  for  the 
serrlces  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit: 

1.  The  county  ciericr  three  thousand  six  hundred  dollars  per  annum. 

2.  The  sherifr,  four  thousand  five  hundred  dollars  per  annum.  The  sheriff  shall  also 
be  allowed  his  actual,  reasonable  and  necessary  expenses  in  all  civil  and  criminal 
cases. 

3.  The  recorder,  two  thousand  seven  hundred  fifty  dollars  per  annum. 

4.  The  auditor,  three  thousand  six  hundred  dollars  per  annum. 
6.  The  treasurer,  two  thousand  six  hundred  dollars  per  annum. 

6.  The  tax-collector,  one  thousand  nine  hundred  dollars  per  annum.  The  tax-collector 
shall  pay  all  his  own  traveling  expenses. 

7.  The  assessor,  four  thousand  dollars  per  annum.  The  assessor  shall  also  receive 
his  actual,  reasonable  and  necessary  expenses  while  engaged  in  his  official  duties  in 
the  field. 

8.  The  district  attorney,  three  thousand  six  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  Tlie  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  three  thousand  three  hundred  dollars  per  annum. 
The  superintendent  of  schools  shall  pay  all  his  own  traveling  expenses  when  visiting 
the  schools  of  this  county. 

12.  The  surveyor,  two  thousand  four  hundred  dollars  per  annum,  and  actual,  reason- 
able and  necessary  expenses  when  engaged  in  the  field  or  in  the  office  in  the  discharge 
of  his  official  duties  In  the  county. 
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13.  Justices  of  the  peace  shall  receive  the  following  salaries  for  all  services  rendered 
by  them,  payable  in  the  same  manner  as  county  officers  are  paid,  viz:  In  townships 
having  a  population  of  twenty  thousand  or  more,  two  hundred  fifty  dollars  per  month; 
in  townships  having  a  population  of  not  less  than  five  thousand  nor  more  than  twenty 
thousand,  one  hundred  dollars  per  month;  in  townships  having  a  population  of  not 
less  than  three  thousand  nor  more  than  five  thousand,  sixty  dollars  per  month;  in 
townships  having  a  population  of  not  less  than  two  thousand  nor  more  than  three 
thousand,  forty-five  dollars  per  month;  in  townships  having  a  population  of  not  less 
than  one  thousand  four  hundred  nor  more  than  two  thousand,  thirty-five  dollars  per 
month;  in  all  townships  having  a  population  of  less  than  one  thousand  four  hundred, 
twenty-five  dollars  per  month;  provided,  that  for  the  purposes  of  this  section  the 
population  of  the  several  townships  shall  be  ascertained  by  multiplying  the  number 
of  registered  voters  at  the  last  general  election  by  three  and  one-half.  The  compensa- 
tion herein  fixed  for  justices  of  the  peace  shall  be  in  full  for  all  services  rendered,  and 
all  fees  collected  by  them  shall  be  paid  into  the  county  treasury  as  provided  by  law; 
provided,  that  justices  of  the  peace  now  holding  office  shall,  during  their  present  term, 
be  entitled  to  retain  for  their  own  use  all  civil  fees.  In  townships  having  a  population 
of  twenty  thousand  or  more,  the  justice  of  the  peace  shall  be  allowed  a  clerk,  which 
position  is  hereby  created.  Such  clerk  shall  be  appointed  by  the  justice  of  the  peace 
of  said  township,  and  shall  hold  office  during  the  pleasure  of  said  justice  of  the 
peace.  Said  clerk  shall  give  a  bond  in  the  sum  of  five  thousand  dollars,  with  at 
least  two  sureties  to  be  approved  by  a  judge  of  the  superior  court  of  the  county 
in  which  said  township  is  situated,  conditioned  for  the  faithful  discharge  of  the  duties 
of  the  office;  and  he  shall  receive  an  annual  salary  of  one  thousand  five  hundred  dollars. 
The  justice's  clerk  shall  keep  a  record  of  the  proceedings  of  the  said  court,  and  shall 
issue  all  process  ordered  by  the  court,  and  shall  collect  and  receive  all  fines  and 
forfeitures  in  criminal  cases  and  pay  the  same  to  the  authorities  legally  entitled  to 
receive  the  same,  at  the  time  and  in  the  manner  provided  by  law.  He  shall  prepare 
bonds,  justify  bail  when  the  amount  has  been  fixed  by  the  court,  and  shall  have  authority 
to  administer  and  certify  oaths  and  take  and  certify  affidavits  in  any  action,  suit  or 
proceeding  in  said  justice's  court.  The  clerk  shall  be  in  attendance  on  the  court  in  the 
courtroom  of  said  justice's  court  for  the  dispatch  of  official  business,  daily,  legal 
holidays  excepted,  from  the  hour  of  nine  o'clock  a.  m.  until  five  o'clock  p.  m.,  and 
during  such  reasonable  times  thereafter  as  may  be  necessary  for  the  proper  performance 
of  his  duty. 

14.  Constables  shall  receive  the  following  salaries  for  all  services  rendered  by  them 
in  criminal  cases,  payable  monthly  in  the  same  manner  as  county  officers  are  paid, 
viz:  In  townships  having  a  population  of  fourteen  thousand  or  more,  one  hundred 
dollars  per  month;  in  townships  having  a  population  of  not  less  than  five  thousand  and 
not  more  than  fourteen  thousand,  seventy-five  dollars  per  month;  in  townships  having 
a  population  of  not  less  than  three  thousand  nor  more  than  five  thousand,  fifty  dollars 
per  month;  in  townships  having  a  population  of  not  less  than  two  thousand  nor  more 
than  three  thousand,  forty-five  dollars  per  month;  in  townships  having  a  population 
of  not  less  than  one  thousand  four  hundred  nor  more  than  two  thousand,  thirty-five 
dollars  per  month.  In  all  townships  having  a  population  of  less  than  one  thousand  four 
hundred,  twenty-five  dollars  per  month.  Constables  in  counties  of  this  class  shall  also 
receive  for  their  own  use  and  benefit  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law  for  mileage  in  criminal  cases  and  shall  also  receive  such  fees  as  are  now  or 
may  hereafter  be  allowed  by  law  in  civil  cases.  Such  mileage  in  criminal  cases  is 
intended  to  cover  the  ordinary  expenses  of  constables,  and  other  than  such  mileage, 
they  shall  be  allowed  the  following  expenses  and  no  other,  to  wit:  In  criminal,  insane, 
inebriate  and  drug  habitue  cases,  the  actual,  reasonable  and  necessary  cost  of  trans- 
porting prisoners  to  and  from  the  county  jail;  of  supporting  such  prisoners  while  in 
their  custody;  of  pursuing  criminals  when  a  felony  has  been  committed  within  their 
township  and  no  warrant  has  been  issued,  whether  an  arrest  is  made  or  not;  of  trans- 
porting inebriates,  drug  habitues  and  insane  persons  from  the  justice's  court  to  the 
place  of  detention  and  from  the  place  of  detention  to  the  superior  court,  and  from  the 
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superior  court  to  the  Insane  asylum«  but  no  mileage  shall  be  allowed  for  such  transpor- 
tation to  the  place  of  detention,  to  the  superior  court,  or  to  the  insane  asylum. 

15.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  twelve  hundred  dollars 
per  annum,  and  their  necessary  expenses  when  attending  to  the  business  of  the  county, 
other  than  the  meetings  of  the' board;  and  fifteen  cents  a  mile  in  traveling  to  and  from 
his  residence  to  the  county  seat;  provided,  that  not  more  than  one  mileage  at  any  one 
term  of  the  board  shall  be  allowed.  Each  member  of  said  board  may  be  allowed  his 
actual  expenses  In  attending  the  annual  state  convention  of  members  of  county  boards 
of  supervisors;  provided,  that  the  total  expense  of  all  members  attending  such  conven- 
tion shall  not  exceed  fifty  dollars  in  any  one  year.  « 

16.  [Bonds.]  The  bonds  of  the  clerk,  sheriff,  recorder,  auditor,  treasurer,  tax-col- 
lector, assessor,  district  attorney,  coroner,  public  administrator,  superintendent  of 
schools  and  surveyor,  shall  be  executed  with  a  reliable  bond  and  security  company  and 
the  cost  of  said  bond,  when  duly  approved,  shall  be  a  charge  against  the  county,  and 
payable  out  of  the  general  fund. 

17.  [Deputies,  etc]  The  county  clerk  shall  have  one  chief  deputy,  at  a  salary  of 
two  thousand  one  hundred  dollars  per  annum;  three  court  room  deputies  at  a  salary 
of  one  thousand  five  hundred  dollars  per  annum  each;  three  office  deputies  at  a  salary 
of  one  thousand  two  hundred  dollars  per  annum  each;  one  Judgment  clerk  at  a  salary 
of  one  thousand  five  hundred  dollars  per  annum;  one  deputy  who  shall  act  as  clerk  to 
the  board  of  supervisors  at  a  salary  of  one  thousand  five  hundred  dollars  per  annum; 
and  a  deputy  or  deputies  not  to  exceed  ten,  for  the  purpose  of  registering  electors  or 
other  emergencies,  who  shall  be  paid  not  to  exceed  three  and  a  half  dollars  per  diem 
each;  also  a  deputy  or  deputies,  to  register  electors  outside  of  the  county  seat,  who 
shall  receive  a  compensation  of  eight  cents  for  each  elector  registered,  and  shall 
receive  no  other  compensation  or  expenses.  The  county  recorder,  one  first  assistant 
at  a  salary  of  one  thousand  eight  hundred  dollars  per  annum;  one  second  ^sistant  at 
a  salary  of  one  thousand  five  hundred  dollars  per  annum;  two  comiparing  or  indexing 
clerks  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum  each;  two  copyists 
at  a  salary  of  one  thousand  two  hundred  dollars  per  annum  each;  the  recorder  may, 
with  the  consent  of  the  board  of  supervisors,  hire  necessary  assistance  in  cases  of 
emergency  at  a  salary  not  to  exceed  three  dollars  and  fifty  cents  per  diem  each,  nor 
shall  the  aggregate  salaries  for  such  work  exceed  two  thousand  four  hundred  dollars 
In  any  one  calendar  year.  The  treasurer,  one  chief  deputy  at  a  salary  of  two  thousand 
four  hundred  dollars  per  annum,  and  one  deputy  at  a  salary  of  one  thousand  eight 
hundred  dollars  per  annum;  and  one  deputy  at  a  salary  of  one  thousand  five  hundred 
dollars  per  annum,  and  an  emergency  deputy  or  deputies,  which  position  is  hereby 
created  at  a  salary  of  four  dollars  per  diem;  which  said  emergency  deputy  or  deputies 
shall  not  receive  more  than  one  thousand  eight  hundred  dollars  in  any  one  calendar 
year.  The  county  auditor,  one  chief  deputy  at  a  salary  of  one  thousand  eight  hundred 
dollars  per  annum,  one  deputy  at  a  salary  of  one  thousand  five  hundred  dollars  per 
annum;  the  auditor  may,  with  the  consent  of  the  board  of  supervisors,  hire  necessary- 
assistants  for  the  purpose  of  extending  taxes,  and  in  cases  of  emergency  at  a  salary 
not  to  exceed  three  and  a  half  dollars  per  diem  each,  nor  shall  the  aggregate  salaries 
for  such  emergency  work  exceed  six  hundred  dollars  in  any  one  calendar  year.  The 
district  attorney,  an  assistant  district  attorney,  at  a  salary  of  two  thousand  seven 
hundred  dollars  per  annum;  and  two  deputies,  at  a  salary  of  one  thousand  eight  hundred 
dollars  per  annum  each;  and  one  stenographer  at  a  salary  of  two  thousand  one  hundred 
dollars  per  annum;  the  superintendent  of  schools,  one  deputy  at  a  salary  of  one  thousand 
two  hundred  dollars  per  annum.  ¥he  sheriff,  an  undersherlff,  who  shall  receive  a 
salary  of  two  thousand  one  hundred  dollars  per  annum;  a  clerk  who  shall  receive  a 
salary  of  one  thousand  five  hundred  dollars  per  annum;  a  stenographer  and  clerk  who 
shall  receive  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  three  deputy 
sheriffs,  who  shall  receive  a  salary  of  one  thousand  two  hundred  dollars  per  annum 
each;  three  bailiffs  or  courtroom  deputies,  who  shall  receive  a  salary  of  one  thousand 
two  hundred  dollars  per  annum  each;  and  one  motor  boat  deputy,  which  office  is  hereby 
created,  who  shall  receive  a  salary  of  one  hundred  dollars  per  month;  two  speed  cop 
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deputies,  which  office  is  hereby  created,  who  shall  furnish  and  maintain  at  their  own 
expense  the  motorcycle  for  their  use,  and  whose  salary  and  expense  for  the  purpose 
herein  named  shall  be  one  hundred  thlrty-flve  dollars  per  month;  two  Jailers  who  shall 
receive  a  salary  of  one  thousand  two  hundred  dollars  per  annum  each;  one  deputy 
sheriff  for  emergencies  and  as  a  guard  fbr  the  working  prisoners,  who  shall  receive  a 
salary  of  one  thousand  two  hundred  dollars  per  annum;  and  a  deputy  sherifC  for  the 
purpose  of  serving  papers  and  other  emergencies  who  shall  be  paid  not  to  exceed  three 
and  a  half  dollars  per  diem.  The  county  surveyor,  one  chief  deputy,  which  position  is 
hereby  created,  who  shall  be  paid  a  salary  of  one  thousand  eight  hundred  dollars  per 
annum.  The  coroner,  one  deputy,  which  position  is  hereby  created,  who  shall  be  paid 
by  the  coroner  out  of  his  fees.  The  county  assessor  shall  have  one  chief  deputy  at  a 
salary  of  two  thousand  one  hundred  dollars  per  annum;  one  draftsman  at  a  salary  of 
one  thousand  eight  hundred  dollars  per  annum;  one  stenographer  and  copyist  at  a 
salary  of  nine  hundred  dollars  per  annum;  one  office  deputy  to  serve  not  to  exceed  two 
hundred  four  days  in  each  year  at  a  salary  of  four  dollars  per  diem;  one  platter  to 
serve  not  to  exceed  one  hundred  four  days  in  each  year  at  a  salary  of  four  dollars  per 
diem;  two  office  deputies  for  preparing  assessment  rolls  to  serve  not  to  exceed  one 
hundred  days  each  in  any  one  year  at  a  salary  of  four  dollars  per  diem  each;  one  office 
deputy  for  preparing  assessment  rolls  to  serve  not  to  exceed  one  hundred  four  days  in 
any  one  year  at  a  salary  of  four  dollars  per  diem;  one  copyist  to  serve  not  to  exceed 
forty-three  days  in  any  one  year  at  a  salary  of  four  dollars  per  diem;  fifteen  field 
deputies  to  serve  not  to  exceed  eighty  days  each  in  any  one  year  at  a  salary  of  four 
dollars  per  diem  each;  one  office  deputy  for  preparing  assessment  rolls  to  serve  not 
to  exceed  one  hundred  four  days  in  any  one  year  at  a  salary  of  four  dollars  per  diem; 
one  copyist  to  serve  not  to  exceed  forty-three  days  in  any  one  year  at  a  salary  of  four 
dollars  i>er  diem;  fifteen  field  deputies  to  serve  not  to  exceed  eighty  days  each  in  any 
one  year  at  a  salary  of  four  dollars  per  diem  each;  and  an  emergency  deputy  or  deputies, 
which  position  is  hereby  created  at  a  salary  of  four  dollars  per  diem,  which  said 
emergency  deputy  or  deputies  shall  not  receive  more  than  four  hundred  dollars  in  any 
one  calendar  year;  all  the  deputies,  assistants,  emergency  help  and  clerks  herein  men- 
tioned shall  be  paid  at  the  time  and  in  the  same  manner  that  the  principals  are  paid, 
and  they  shall  be  paid  from  the  salary  fund. 

18.  [Salaries  full  compensation.]  The  salaries,  fees,  mileage  and  commissions 
herein  provided  shall  be  in  full  for  all  official  services  performed.  No  county,  district 
or  township  officer  shall  receive  from  the  county  any  salary,  compensation,  fees,  com- 
mission or  mileage,  except  as  in  this  section  provided. 

[Feet,  etc.,  paid  into  county  treasury.]  All  compensation,  conmiissions,  fees  and 
mileage  now  or  hereafter  provided  by  law  to  be  paid  to  any  county,  district  or  township 
officer  for  any  official  service,  except  as  in  this  section  otherwise  provided,  shall  be 
paid  into  the  county  treasury  to  the  credit  of  the  geqeral  fund,  unless  some  other  fund 
is  specially  designated  by  law.  All  compensations,  fees,  commissions  and  mileage, 
except  as  in  this  section  otherwise  provided,  received  by  any  county,  district  or  town- 
ship officer,  either  as  such  officer,  or  as  the  agent  of  the  State  of  California,  or  of  any 
officer  thereof,  or  as  the  agent  of  any  political  subdivision  of  the  State  of  California,  or 
of  any  officer  thereof,  shall  be  paid  into  the  county  treasury  to  the  credit  of  the  general 
fund,  unless  some  other  fund  is  specially  designated  by  law.  Until  such  county,  district 
or  township  officer  shall  pay  Into  the  county  treasury  all  compensation,  commissions, 
fees  and  mileage  as  herein  required  to  be  paid,  he  shall  receive  no  salary,  and  it  shall 
be  the  duty  of  the  auditor  to  refuse  to  deliver  to  him  thereafter  a  salary  warrant,  and 
It  shall  be  the  duty  of  the  treasurer  to  refuse  to  pay  the  same. 

19.  [Jurors.]  For  attending  as  a  grand  juror  or  as  a  Juror  in  the  superior  court, 
for  each  day's  attendance  per  day  three  dollars  and  fifty  cents.  For  each  mile  actually 
traveled  in  attending  court  as  a  Juror,  in  going  only,  per  mile,  twenty-five  cents. 

History:  Former  section,  making  it  a  duty  to  record  decrees  of  par- 
tiUon,  repealed  and  present  section  enacted  March  18,  1907,  Stats, 
and  Amdts.  1907,  p.  453,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  293; 
amended  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  768;  February  28, 
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1911,  Stats,  and  Amdts.  1911,  p.  147,  and  again  on  April  27,  1911  (which 
amendment  is  given  in  Biennial  Supplement  1911  as  S  4238 [a]) ;  amend- 
ment  of  June  16,  1913,  fails  to  indicate  whether  the  Act  is  an  amend- 
ment of  the  Act  of  February  28,  1911,  or  of  April  27,  1911;  Stats,  and 
Amdts.  1913,  p.  1230;  amended  May  24,  1915,  Stats,  and  Amdts.  1915, 
p.  801;  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1294.  in  effect  July  28, 
1917. 


ARTICLE  X. 
COUNTIES  OF  THE  TENTH  CLASS. 

§  4239.  SALABIES  AND  FEES  OF  OFFI0EB8  OF.  In  counties  of  the 
tenth  class  the  county  officers  shall  receive  as  compensation  for  the  services  required 
of  them  by  law  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  clerki  two  thousand  five  hundred  dollars  per  uinum  and  such  fees  as 
are  allowed  by  law;  provided,  that  he  shall  appoint  one  deputy  at  a  salary  of  one  thou- 
sand five  hundred  dollars  per  annum,  two  court  room  deputies  at  a  salary  of  one 
thousand  two  hundred  dollars  per  annum  each,  two  office  deputies  at  one  thousand  two 
hundred  dollars  per  annum  each,  and  one  copyist  at  a  salary  of  nine  hundred  dollars 
per  annum,  whose  duty  it  shall  be  to  act  as  copyist  for  the  county  derk  as  such,  as  well 
as  tor  the  clerk  as  ex  officio  clerk  of  the  board  of  supervisojs  and  do  copying  work 
when  required  by  the  board  of  supervisors;  and  deputy  clerks  not  to  exceed  three  In 
number  for  the  purpose  of  registering  electors  in  the  office  of  the  county  clerk,  to  be 
paid  at  not  to  exceed  seventy-five  dollars  per  month  each;  provided,  that  such  deputies 
so  employed  for  registering  electors  shall  not  be  employed  except  during  a  year  when 
a  general  election  is  held  throughout  the  state  and  one  of  which  deputies  shall  be 
employed  only  between  the  first  day  of  January  and  the  fifteenth  day  of  November  of 
such  year,  and  the  other  two  of  which  deputies  may  be  employed  from  the  first  day  of 
April  to  and  including  the  fifteenth  day  of  November  of  said  year;  provided,  however* 
that  in  a  year  when  the  presidential  primary  is  held,  all  of  said  deputies  shall  be 
employed  from  the  first  day  of  January  to  the  fifteenth  day  of  November,  in  said  year, 
and  also,  for  any  such  year,  one  or  more  deputies  for  the  purpose  of  registering  electors 
outside  of  the  county  seat,  who  shall  receive  a  compensation  of  ten  cents  for  each 
elector  legally  registered  by  them,  and  shall  receive  no  other  compensation  or  expenses. 
Each  of  said  deputies  to  be  paid  at  the  same  time  and  in  the  same  manner  as  county 
officers  are  paid. 

2.  The  sheriff,  two  thousand  dollars  per  annum;  provided,  he  shall  appoint  one  under* 
sheriff  at  a  salary  of  one  thousand  five  hundred  dollars  per  annum  and  four  deputy 
sheriffs  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum  each;  one  deputy 
sheriff  at  a  salary  of  nine  hundred  dollars  per  annum;  and  one  deputy  sheriff  to  be 
paid  for  only  between  June  first  and  October  first  each  year  (four  months),  at  a  salary 
of  seventy-five  dollars  per  month;  and  a  person  to  act  as  matron  of  the  county  jail  at 
a  salary  of  seventy-five  dollars  per  month.  Said  undersheriff  and  each  of  said  deputies 
and  assistants  shall  be  paid  at  the  same  time  and  in  the  same  manner  as  county  officers 
are  paid.  The  sheriff  shall  also  receive  such  fees  as  are  allowed  sheriffs  by  section 
four  thousand  three  hundred  b  of  the  Political  Code  of  the  State  of  California,  except 
that  for  traveling  in  the  service  of  any  paper  required  by  law  to  be  served,  in  either 
civil  or  criminal  process  or  proceeding  for  each  mile  actually  and  necessarily  traveled, 
one  way  only,  twenty  cents.    No  constructive  mileage  to  be  allowed. 

Z,  The  recorder,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  the 
recorder  shall  appoint  one  chief  deputy  at  a  salary  of  one  thousand  five  hundred  dollars 
per  annum,  one  copyist,  who  may  also  perform  the  duties  of  a  deputy  at  a  salary  of 
one  thousand  dollars,  three  copyists  at  a  salary  of  nine  hundred  dollars  each  per 
annum,  to  be  paid  at  the  same  time  and  in  the  same  manner  as  county  officers  are  paid. 

4.  The  auditor,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  the 
expenses  incurred,  if  any,  in  making  extensions  of  assessments  and  tax  rolls  shall  be 
paid  out  of  said  sum  of  two  thousand  four  hundred  dollars,  compensation  above  men- 
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tioned;  and  provided,  further,  that  said  auditor  shall  appoint  one  deputy  at  a  salary 
of  one  thousand  dollars  per  annum,  to  be  paid  at  the  same  time  and  in  the  same  man- 
ner as  county  officers  are  paid. 

6.  The  treasurer,  two  thousand  dollars  per  annum,  and  such  fees  as  are  now  or  may 
hereafter  be  allowed  by  law;  provided,  that  the  treasurer  shall  appoint  one  deputy  at 
a  salary  of  nine  hundred  dollars  per  annum,  to  be  paid  at  the  same  time  and  in  the 
same  manner  as  county  officers  are  paid. 

6.  The  tax-collector,  three  thousand  dollars  per  annum;  provided,  that  said  tax- 
collector  shall  appoint  one  revenue  and  taxation  deputy  at  a  salary  of  one  thousand 
three  hundred  fifty  dollars  per  annum;  and  provided,  further,  that  he  shall  appoint 
one  stenographer  to  be  paid  only  between  July  first  and  January  first  of  each  year,  at 
a  salary  of  seventy-five  dollars  i>er  month,  and  both  last  named  shall  be  paid  at  the 
same  time  and  in  the  same  manner  as  county  officers  are  paid. 

7.  The  aeeestor,  three  thousand  dollars  per  annum;  provided,  that  the  assessor  shall 
appoint  one  revenue  and  taxation  deputy  at  a  salary  of  one  thousand  five  hundred 
dollars  per  annum,  one  chief  deputy  at  a  salary  of  one  thousand  five  hundred  dollars 
per  annum  and  one  title  transfer  deputy  at  a  salary  of  one  thousand  two  hundred 
dollars  per  annum,  one  draftsman  at  a  salary  of  one  thousand  two  hundred  dollars  per 
annum,  one  property  ownership  deputy  at  a  salary  of  one  thousand  two  hundred  dollars 
per  annum,  and  one  office  deputy  at  a  salary  of  one  thousand  twenty  dollars  per  annum. 
The  salaries  of  which  deputies  shall  be  paid  in  the  same  manner  and  at  the  same  time 
and  from  the  same  funds  as  county  officers  are  paid.  The  assessor  may  also  appoint  as 
many  deputies  as  may  be  necessary  to  carry  on  his  work  at  an  expense  to  the  county 
not  to  exceed  four  thousand  dollars  during  any  one  fiscal  year.  The  salaries  of  which 
last  named  deputies  shall  be  paid  at  the  same  time  and  in  the  same  manner  and  from 
the  same  fund  as  the  assessor  is  paid.  The  amount  of  each  of  which  payments  shall  be 
determined  by  the  auditor  from  a  certificate  furnished  by  the  assessor  showing  the 
person  and  amount  to  which  payments  are  due  and  the  period  of  time  for  which  com- 
pensation is  made,  or,  the  salaries  of  said  deputies  may  be  paid  by  claim  presented  to 
the  board  of  supervisors  in  regular  form  and  approved  by  the  assessor,  the  total  amount 
of  which  claims,  however,  shall  not  exceed  the  sum  of  four  thousand  dollars  above 
mentioned,  for  any  one  fiscal  year.  The  assessor  shall  also  receive  six  per  cent  of 
the  personal  property  tax  collected  by  him  and  the  amount  allowed  by  law  for  making 
out  the  military  roll. 

8.  The  district  attorney,  three  thousand  dollars  per  annum;  provided,  that  he  shall 
appoint  one  assistant  district  attorney  at  a  salary  of  one  thousand  eight  hundred  dollars 
per  annum,  and  one  deputy  district  attorney  at  a  salary  of  one  thousand  two  hundred 
dollars  per  annum,  and  one  stenographer  at  a  salary  of  nine  hundred  dollars  per  annum; 
said  assistant,  deputy  and  stenographer  to  be  paid  at  the  same  time  and  in  the  same 
manner  as  county  officers  are  paid. 

9.    The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum,  and  actual 
traveling  expenses  when  visiting  the  schools  of  his  county;  provided,  said  superinten- 
dent of  schools  may  appoint  an  assistant  superintendent  at  a  salary  of  one  thousand 
five  hundred  dollars  per  annum,  payable  at  the  same  time  and  in  the  same  manner 
as  county  officers  are  paid. 

12.  The  surveyor,  one  thousand  eight  hundred  dollars  per  annum  for  all  work  per- 
formed for  the  county,  and  in  addition  thereto  all  necessary  and  actual  traveling 
expenses  incurred  in  connection  with  field  work,  and  all  fees  allowed  by  law;  provided, 
that  out  of  the  compensation  hereinabove  provided  he  shall  pay  the  cost  of  platting, 
tracing  or  otherwise  preparing  maps,  plats  or  block-books  for  the  use  of  the  county 
assessor;  provided,  further,  that  all  property  ownership  books,  data,  and  transcript 
records  required  for  making  such  maps,  plats,  or  block-books  shall  be  procured  at  the 
expense  of  the  county  in  such  manner  and  by  such  persons  as  the  board  of  super- 
visors may  direct;  and  provided,  further,  that  the  fees  for  land  surveys,  except  when 
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done  for  the  county,  shall  be  ten  dollars  per  day,  or  fraction  thereof,  and  in  addition 
thereto  all  necessary  and  actual  traveling  expenses.  And  it  shall  be  the  duty  of  the 
county  surveyor  to  prepare  and  furnish  all  necessary  plans  and  specifications  for  all 
bridges  and  bridge  work,  in  addition  to  his  other  duties,  without  extra  compensation. 
He  shall  appoint  a  deputy  at  a  salary  of  nine  hundred  dollars  per  annum,  payable  at 
the  same  time  and  in  the  same  manner  as  county  officers  are  paid;  provided,  however, 
that  in  cases  of  emergency  additional  help  may  be  furnished  the  county  surveyor  by 
the  board  of  supervisors  at  a  compensation  to  be  fixed  by  the  board. 

13.  The  justices  of  the  peace,  the  following  monthly  salaries,  to  be  'paid  each  month 
as  the  salaries  of  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered 
by  them  in  criminal  cases. 

In  townships  having  a  population  of  thirteen  thousand  or  more,  one  hundred  fifty 
dollars  per  month; 

In  townships  having  a  population  of  over  eight  thousand  and  less  than  thirteen  thou- 
sand, ninety  dollars  per  month; 

In  townships  having  a  population  of  four  thousand  and  less  than  eight  thousand,  sixty 
dollars  per  month; 

In  townships  having  a  population  of  two  thousand  five  hundred  and  less  than  four 
thousand,  forty  dollars  per  month; 

In  townships  having  a  population  of  one  thousand  five  hundred  and  less  than  four 
thousand,  thirty-five  dollars  per  month; 

In  townships  having  a  population  of  one  thousand  and  less  than  one  thousand  five 
hundred,  thirty  dollars  per  month; 

In  townships  having  a  population  of  nine  hundred  and  less  than  one  thousand  five 
hundred,  twenty  dollars  per  month; 

In  townships  having  a  population  of  less  than  nine  hundred,  fifteen  dollars  per  month. 
In  addition  to  the  monthly  salaries  herein  allowed,  each  justice  of  the  peace  may 
receive  and  retain  for  his  own  use  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law  for  all  services  rendered  by  him  in  civil  actions.  ESach  justice  of  the  peace 
must  pay  into  the  county  treasury  once  a  month  all  fines  collected  by  him;  and  provided, 
further,  that  for  the  purposes  of  this  subdivision  the  population  of  the  several  town- 
ships shall  be  ascertained  from  the  United  States  census  reports  of  1910. 

14.  [Constabies.]  In  townships  having  a  population  of  thirteen  thousand  or  more, 
constables  shall  receive  as  compensation,  in  lieu  of  all  fees  in  criminal  cases,  the  sum 
of  one  hundred  dollars  per  month;  in  townships  having  a  population  of  eight  thousand 
and  less  than  thirteen  thousand,  the  sum  of  sixty  dollars  a  month;  in  townships  having 
a  population  of  four  thousand  and  less  than  eight  thousand,  the  sum  of  forty  dollars  a 
month;  in  townships  having  a  population  of  one  thousand  five  hundred  and  less  than 
four  thousand,  fifteen  dollars  per  month;  in  townships  having  a  population  of  one 
thousand  and  less  than  one  thousand  five  hundred,  ten  dollars  per  month;  in  townships 
having  a  population  of  less  than  one  thousand,  five  dollars  per  month;  provided,  that 
in  addition  to  the  fees  and  salaries  herein  allowed,  each  constable  shall  receive  for 
traveling  expenses  outside  of  his  own  township,  but  within  his  own  county,  for  the 
service  of  a  civil  or  criminal  process,  the  sum  of  fifteen  cents  per  mile  for  each  mile 
actually  and  necessarily  traveled,  one  way  only,  no  constructive  mileage  to  be  allowed; 
and  provided,  further,  that  such  salaries  for  services  in  criminal  cases  shall  be  paid 
at  the  same  time  and  in  the  same  manner  as  the  salaries  of  county  officers  are  paid; 
and  provided,  further,  that  in  addition  to  the  salaries  provided  for  herein,  constables 
in  all  townships  shall  receive  for  their  own  use  the  fees  which  are  now  or  may  hereafter 
be  allowed  by  law  in  civil  cases;  and  provided,  further,  that  for  the  purpose  of  this 
subdivision,  the  population  of  the  several  townships  shall  be  ascertained  from  the 
United  States  census  reports  of  1910. 

15.  [Supervisors.]  Each  member  of  the  board  of  supervisors  for  all  services  required 
of  them  by  law,  or  by  virtue  of  their  office,  except  as  road  commissioners,  shall  be 
allowed  one  thousand  dollars  per  annum  as  a  salary,  and  fifteen  cents  per  mile  in 
traveling  to  and  from  his  place  of  residence  to  the  courthouse;  provided,  that  only  one 
mileage  must  be  allowed  at  each  term;   and  provided,  further,  that  said  salary  and 
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mileage  shall  be  In  lieu  of  all  fees  otherwise  provided  by  law  for  supervisors.  Each 
supervisor  shall  receive  for  services  as  road  commissioner,  thirty  cents  per  mile  one 
way  for  all  distances  actually  traveled  by  him  in  the  performance  of  his  duties;  pro- 
vided, that  he  shall  not  in  any  one  year  receive  more  than  six  hundred  dollars  as  such 
road  commissioner;  provided,  that  no  member  of  the  board  of  supervisors  or  other 
county  officer,  shall,  except  for  his  own  services  or  expenses,  present  or  verify  by 
his  oath  attached  thereto,  any  claim,  account,  or  demand  for  allowance  against  the 
county. 

16.  [Monthly  .payments.]  All  salaries  herein  not  otherwise  provided  for  shall  be 
paid  out  of  the  treasury  of  said  county  in  equal  monthly  payments  on  the  last  day  of 
each  month. 

17.  The  feet  for  Jurors  in  counties  of  this  class  shall  be  as  follows:  For  attending 
as  a  grand  juror  or  juror  in  the  superior  court,  for  each  day's  attendance,  while  serving 
as  such  juror,  per  day,  three  dollars;  for  each  day's  attendance  when  not  selected  to 
serve,  two  dollars.  For  attending  justice's  court,  for  each  juror  sworn  to  try  the 
cause,  per  day,  in  civil  cases,  only,  one  dollar  and  fifty  cents.  A  juror  excused  at  hia 
own  request  shall  not  be  entitled  to  a  per  diem  fee.  For  each  mile  actually  and  neces- 
sarily traveled  in  attending  court  as  a  juror  except  In  criminal  cases  in  justice's  court, 
for  which  no  allowance  shall  be  made,  in  going  only,  per  mile,  fifteen  cents. 

History:  Former  section,  providing  that  filing  of  copy  should  impart 
notice,  repealed  and  present  section  enacted  March  18,  1907,  Stats,  and 
Amdts.  1907,  p.  454,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  295;  amended 
March  20,  1909,  Stats,  and  Amdts.  1909.  p.  564;  February  28,  1911, 
StatB.  and  Amdts.  1911,  p.  150,  and  again  on  April  28,  1911  (which 
amendment  is  given  in  Biennial  Supplement  1911,  and  Cumulative  Sup- 
plement 1906-1913,  as  §  4239 [a],  it  being  for  the  court  and  not  for  the 
editor  to  say  which  of  the  Acts  are  enforced  and  to  what  extent,  in 
the  absence  of  any  repealing  clause);  amendment  of  May  20,  1915, 
does  not  indicate  in  any  manner  whether  or  not  it  is  an  amendment 
of  the  Act  of  February  23,  1911,  or  of  the  Act  of  April  28,  1911,  Stats, 
and  Amdts.  1915,  p.  644;  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1155. 
In  effect  July  27,  1917. 

ARTICLE  XI. 
COUNTIES  OF  THE  ELEVENTH  CLASS. 

§  4240.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
eleventh  class  the  officers  shall,  receive  as  compensation  for  the  services  required  of 
them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  three  thousand  six  hundred  dollars  per  annum,  and  twelve  and 
one-half  cents  for  each  elector  registered;  provided,  that  in  counties  of  this  class  there 
shall  be,  and  there  is  hereby  allowed  to  the  county  clerk,  which  said  positions  are  hereby 
created,  the  following  deputies,  who  shall  be  appointed  by  the  county  clerk  of  such 
county,  and  shall  be  paid  salaries  as  follows:  Two  deputies  at  a  salary  of  one  thousand 
eight  hundred  dollars  each  per  annum,  four  deputies  at  a  salary  of  one  thousand  five 
hundred  dollars  each  per  annum,  two  deputies  at  a  salary  of  one  thousand  two  hundred 
dollars  each  per  annum,  and  a  deputy  or  deputies  not  to  exceed  three  for  a  period  of 
employment  not  to  exceed  one  calendar  month  preceding  each  county  election  to  be 
paid  four  dollars  each  per  diem.  The  deputies  herein  provided  for  shall  be  paid  by 
such  county  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  that 
the  salary  of  the  county  clerk  is  paid.  In  counties  of  this  class  the  county  clerk  shall 
pay  into  the  county  treasury  all  fees  received  by  him  in  his  official  capacity. 

2.  The  sheriff,  four  thousand  eight  hundred  dollars  per  annum.  The  sheriff  shall 
also  receive  for  his  own  use  the  fees  for  mileage  which  are  now,  or  which  may  here- 
after be  allowed  by  law,  and  the  fees  and  commission  for  the  service  of  all  papers 
whatsoever  issued  by  any  court  of  this  state,  outside  of  this  coimty.  The  sheriff  shall 
also  receive  the  necessary  expenses  in  all  criminal  cases;  provided,  that  no  construc- 
tive mileage  shall  be  allowed.    In  counties  of  this  class  there  shall  be,  and  there  is 
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hereby  allowed  to  the  sheriff,  which  said  positions  are  hereby  created,  the  following 
deputies  who  shall  be  appointed  by  the  sheriff  of  such  county,  and  shall  be  paid  salaries 
as  follows:  One  deputy  at  a  salary  of  one  thousand  eight  hundred  dollars  per  annum, 
nine  deputies  at  a  salary  of  one  thousand  five  hundred  dollars  each  per  annum,  and 
one  deputy,  who  shall  be  a  woman,  at  a  salary  of  one  thousand  two  hundred  dollars 
per  annum.  The  deputies  herein  provided  for  shall  be  paid  by  said  county  at  the 
same  time  and  in  the  same  manner  and  out  of  the  sam^e  fund  that  the  salary  of  the 
sheriff  is  paid.  In  counties  of  this  class  the  sheriff  shall  make  no  charge  for  the  board- 
ing of  prisoners  over  and  above  the  actual  cost  of  materials. 

3.  The  recorder,  four  thousand  dollars  per  annum;  provided,  that  in  counties  of 
this  class  there  shall  be,  and  there  Is  hereby  allowed  to  the  recorder,  which  said  posi- 
tions are  hereby  created,  the  following  deputies  and  copyists,  who  shall  be  appointed 
by  the  recorder  of  such  county,  and  shall  be  paid  salaries  as  follows:  One  deputy 
recorder  at  a  salary  of  one  thousand  five  hundred  dollars  per  annum,  one  deputy  at  a 
salary  of  one  thousand  dollars  per  annum,  three  copyists  at  a  salary  of  nine  hundred 
dollars  per  annum;  provided,  that  said  copyists  being  eligible,  may  be  also  appointed 
deputy  recorders  without  further  compensation.  The  recorder  may  also  employ  such 
additional  copyists,  not  to  exceed  two,  as  may  be  required  to  copy  instruments  filed  for 
record  within  a  reasonable  time  after  the  same  are  filed  for  record,  and  which  the 
other  copyists  herein  provided,  are  unable  to  copy  within  such  time.  The  compensa- 
tion of  such  additional  copyists  shall  be  paid  out  of  the  general  fund  of  said  county 
at  the  rate  of  seventy-five  dollars  a  month,  and  proper  claims  therefor  shall  be  pre- 
sented to  and  allowed  by  the  board  of  supervisors.  The  deputies  and  copyists  herein 
provided  for,  other  than  additional  copsrists,  shall  be  paid  by  said  county  at  the  same 
time  and  in  the  same  manner  and  out  of  the  same  fund  that  the  salary  of  the  recorder 
Is  paid;  provided,  that  in  counties  of  this  class  the  recorder  may  be  allowed  the  actual 
necessary  expenses  incurred  by  him  in  the  performance  of  his  official  duties  and  shall 
pay  into  the  county  treasury  all  fees  received  by  him  in  his  official  capacity  from 
whatsoever  source  they  may  be  derived. 

4.  The  auditor,  four  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
dass  there  shall  be,  and  there  is  hereby  allowed  to  the  auditor,  which  said  positions 
are  hereby  created,  the  following  deputies  and  assistants  who  shall  be  appointed  by 
the  auditor  of  such  county,  and  shall  be  paid  salaries  as  follows:  Three  deputy  auditors 
at  a  salary  of  one  thousand  eight  hundred  dollars  each  per  annum,  one  stenographer 
at  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  provided,  further,  that 
the  auditor  may  appoint  ten  additional  assistants,  for  a  period  of  employment  not  to 
exceed  two  months  in  each  year,  to  be  paid  four  dollars  each  per  diem.  The  deputies 
and  assistants  herein  provided  for  shall  be  paid  by  said  county  at  the  same  time  and 
tn  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  auditor  is  paid.  In 
counties  of  this  class  the  auditor  shall  pay  into  the  county  treasury  all  fees  received 
by  him  in  his  official  capacity. 

5.  The  treasurer,  four  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be,  and  there  is  hereby  allowed  to  the  treasurer,  which  said  position 
is  hereby  created,  one  deputy,  who  shall  be  appointed  by  the  treasurer  of  such  county, 
and  shall  be  paid  a  salary  of  two  thousand  one  hundred  dollars  per  annum.  The  deputy 
herein  provided  for  shall  be  paid  by  said  county  at  the  same  time  and  in  the  same 
manner  and  out  of  the  same  fund  that  the  salary  of  the  treasurer  is  paid.  In  counties 
of  this  class  the  treasurer  shall  pay  into  the  county  treasury  all  fees  received  by  him 
in  his  official  capacity. 

6.  The  tax-  and  license-collector,  four  thousand  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be,  and  there  is  hereby  allowed  to  the  tax-  and  license- 
collector,  which  said  positions  are  hereby  created,  the  following  deputies  and  assistants, 
who  shall  be  appointed  by  the  tax-  and  license-collector  of  said  county,  and  shall  be 
paid  salaries  as  follows:  One  deputy  at  a  salary  of  one  thousand  five  hundred  dollars 
per  annum,  one  deputy  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum, 
two  assistants  for  a  period  of  employment  not  exceeding  eight  months  each  per  year 
to  be  paid  three  dollars  per  diem  each,  and  two  assistants  for  a  period  of  employment 
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not  exceeding  five  months  each  per  year  to  be  paid  three  dollars  per  diem  each,  and 
four  additional  copyists  for  a  period  of  employment  not  exceeding  four  months  each 
per  year  to  be  paid  three  dollars  per  diem  each.  The  deputies  and  assistants  herein 
provided  for  shall  be  paid  by  said  county  at  the  same  time  and  in  the  same  manner 
and  out  of  the  same  fund  that  the  salary  of  the  tax-  and  license-collector  is  paid. 

7.  The  atteMor,  five  thousand  dollars  per  annum.  In  counties  of  this  class  there 
shall  be,  and  there  is  hereby  allowed  to  the  assessor,  the  following  deputies  and 
employees,  who  shall  be  appointed  by  the  assessor  and  who  shall  be  paid  salaries  as 
follows:  One  deputy  assessor  who  shall  receive  a  salary  of  one  thousand  eight  hundred 
dollars  per  annum;  one  deputy  assessor  who  shall  receive  a  salary  of  one  thousand 
five  hundred  dollars  per  annum;  four  deputies  who  shall  be  employed  not  to  exceed 
one  hundred  four  days  each  year  whose  per  diem  shall  be  seven  dollars  each  when 
actually  employed;  four  deputies  who  shall  be  employed  not  to  exceed  one  hundred 
four  days  in  each  year  whose  per  diem  shall  be  six  dollars  each  when  actually  employed; 
four  deputies  who  shall  be  employed  not  to  exceed  one  hundred  four  days  in  each  year 
whose  per  diem  shall  be  five  dollars  each  when  actually  employed;  six  deputies  who 
shall  be  employed  not  to  exceed  one  hundred  four  days  in  each  year  whose  per  diem 
shall  be  four  dollars  each  when  actually  employed;  such  additional  deputies,  whose 
aggregate  compensation  shall  not  exceed  two  thousand  dollars  in  any  fiscal  year,  as 
may  be  necessary  to  carry  oh  the  work  of  his  office;  two  copyists  who  shall  be  employed 
not  to  exceed  one  hundred  thirty  days  in  each  year,  whose  per  diem  shall  be  two 
and  one-half  dollars  each  when  actually  employed;  and  one  stenographer  who  shall 
be  employed  not  to  exceed  four  months  in  each  year  whose  salary  shall  be  eighty 
dollars  per  month;  provided,  that  the  above  salaries  and  compensations  shall  be  in  full 
payment  for  all  services  rendered  by  him  as  such  assessor  and  that  no  commission 
for  the  collection  of  state  taxes  or  infirmary  poll  taxes  or  road  taxes  or  personal  prop- 
erty taxes  shall  be  retained  by  him,  nor  shall  the  assessor  receive  any  compensation 
for  making  out  the  military  roll  of  persons  returned  to  him  as  subject  to  military  duty 
as  provided  by  section  one  thousand  nine  hundred  one  of  the  Political  Code  of  the 
State  of  California,  but  that  all  fees  and  commissions  shall  be  paid  into  the  county 
treasury.  The  deputies  herein  provided  for  shall  be  paid  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  as  the  salary  of  the  county  assessor  is  paid; 
provided,  that  the  assessor  shall  be  allowed  the  actual  and  necessary  expenses  incurred 
by  him  in  the  performance  of  his  official  duties. 

8.  The  district  attorney,  four  thousand  dollars  per  annum;  provided,  that  in  coun- 
ties of  this  class  there  shall  be,  and  there  is  hereby  allowed  to  the  district  attorney, 
which  said  positions  are  hereby  created,  the  following:  One  assistant  district  attorney 
at  a  salary  of  two  thousand  four  hundred  dollars  per  annum,  two  deputy  district 
attorneys  at  a  salary  of  two  thousand  one  hundred  dollars  each  per  annum,  and  one 
stenographer  at  a  salary  of  one  thousand  two  hundred  dollars  per*  annum.  The  assistant 
deputies  and  stenographer  herein  provided  for  shall  be  appointed  by,  and  hold  office 
at  the  pleasure  of,  the  district  attorney,  and  shall  be  paid  by  said  coimty  at  the  same 
time  and  in  the  same  manner  and  out  of  the  same  fund  that  the  salary  of  the  district 
attorney  is  paid;  provided,  further,  that  no  employee  of  the  district  attorney's  office 
shall  accept  any  other  compensation  by  reason  of  services  rendered  in  any  action  or 
proceeding  wherein  fees  or  per  diem  would  constitute  a  charge  against  the  county. 

9.  The  coroner  and  public  administrator,  three  thousand  dollars  per  annum,  and  his 
actual  necessary  expenses  in  traveling  outside  of  the  county  seat.  He  shall  hold 
inquests  as  prescribed  by  chapter  two,  title  twelve,  part  two  of  the  Penal  Code,  except 
that  he  may  in  his  discretion  dispense  with  a  Jury.  The  coroner  or  other  officer  holding 
an  inquest  upon  the  body  of  a  deceased  person  may  subpcena  a  physician  or  surgeon 
to  inspect  the  body,  or  a  chemist  to  make  analysis  of  the  contents  of  the  stomach  or 
tissues  of  the  body,  or  hold  a  post-mortem  examination  of  the  deceased,  and  give  his 
professional  opinion  as  to  the  cause  of  death.  The  coroner,  in  counties  6f  this  class, 
shall  be  and  is  hereby  allowed  one  deputy  at  a  salary  of  one  hundred  dollars  per 
month,  and  his  necessary  traveling  expenses  in  traveling  outside  of  the  county  seat; 
said  deputy  shall  have  the  power,  and  it  shall  be  his  duty,  when  directed  by  the  coroner. 
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to  hold  Inquests,  and  all  power  conferred  by  law  upon  the  coroner  may  be  exercised 
by  said  deputy;  one  clerk,  which  office  is  hereby  created,  at  a  salary  of  one  hundred 
fifty  dollars  per  month  and  his  actual  necessary  expenses  in  traveling  outside  of  the 
county  seat,  whose  dnty  it  shall  be,  when  called  upon  by  the  coroner,  to  attend  all 
inquests  and  take  down  in  shorthand  the  testimony  of  all  witnesses  at  such  inquests; 
when  such  testimony  is  taken  down  by  such  clerk,  his  transcription  thereof,  duly 
certified  to  by  him,  shall  constitute  the  depositions  of  the  witnesses  testifying  at  such 
inquests  so  reported  by  such  clerk;  the  salary  of  the  said  deputy  and  said  clerk  herein 
provided  for  shall  be  paid  by  the  county,  in  the  same  manner,  at  the  same  time,  and 
out  of  the  same  funds  as  the  salary  of  the  coroner  and  public  administrator  is  paid. 
Said  deputy  and  said  clerk  shall  be  appointed  by  the  coroner,  and  shall  hold  office  at  the 
pleasure  of  the  coroner.  All  fees  and  commissions  collected  by  the  coroner  and  public 
administrator  in  his  official  capacity  and  by  his  said  deputy  and  clerk  in  their  official 
capacity  shall  be  paid  into  the  county  treasury. 

10.  The  superintendent  of  schools,  three  thousand  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be,  and  is  hereby  allowed  to  the  superintendent  of 
schools,  which  said  positions  are  hereby  created,  the  following  deputies,  who  shall  be 
appointed  by  the  superintendent  of  schools  of  such  county,  and  shall  be  paid  salaries 
as  follows:  One  deputy  at  a  salary  of  one  thousand  eight  hundred  dollars  per  annum, 
and  two  deputies  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum  each. 
The  deputies  herein  provided  shall  be  paid  by  said  county  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  that  the  salary  of  the  superintendent  of  schools 
is  paid.  In  counties  of  this  class  the  superintendent  of  schools  shall  receive  his  actual 
and  necessary  traveling  expenses  for  visiting  and  examining  schools  and  school  prop- 
erties of  the  county  and  in  performing  such  other  duties  as  are  incident  to  the  full 
discharge  of  the  requirements  of  the  office  of  superintendent  of  schools. 

11.  The  surveyor,  one  thousand  eight  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be,  and  there  is  hereby  allowed  to  the  surveyor, 
which  said  position  is  hereby  created,  one  deputy  who  shall  be  appointed  by  the  sur- 
veyor of  such  county,  and  shall  receive  a  salary  of  one  thousand  five  hundred  dollars 
per  annum.  The  deputy  herein  provided  shall  be  paid  by  said  county  at  the  same  time 
and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  surveyor  is  paid. 

12.  Supervisors,  two  thousand  four  hundred  dollars  per  annum  each,  and  actual  and 
necessary  traveling  expenses  in  the  performance  of  the  duties  of  their  office. 

13.  [Township  ofncers.]  In  counties  of  this  class  the  township  officers  shall  receive 
the  following  compensation,  to  wit:  In  townships  having  a  population  of  twenty-five 
thousand  or  more.  Justices  of  the  peace  shall  receive  a  monthly  salary  of  two  hundred 
dollars,  and  may  appoint  one  clerk  at  a  salary  of  fifty  dollars  per  month;  and  constables 
a  monthly  salary  of  one  hundred  twenty-five  dollars. 

In  townships  having  a  population  of  ten  thousand,  or  more,  and  less  than  twenty-five 
thousand,  justices  of  the  peace  shall  receive  a  monthly  salary  of  one  hundred  sixty-five 
dollars  [,]  and  constables  a  monthly  salary  of  one  hundred  dollars. 

In  townships  having  a  population  of  four  thousand  nine  hundred  thirty,  or  more, 
and  less  than  ten  thousand,  justices  of  the  peace  shall  receive  a  monthly  salary  of  one 
hundred  forty  dollars,  and  constables  a  monthly  salary  of  one  hundred  twenty-five 
dollars. 

In  townships  having  a  population  of  four  thousand  one  hundred  forty,  or  more,  and 
less  than  four  thousand  nine  hundred  thirty,  justices  of  the  peace  shall  receive  a 
monthly  salary  of  seventy-five  dollars,  and  constables  a  monthly  salary  of  one  hundred 
dollars. 

In  townships  having  a  population  of  three  thousand  nine  hundred  thirty-five,  or 
more,  and  less  than  four  thousand  one  hundred  forty,  justices  of  the  peace  shall  receive 
a  monthly  salary  of  one  hundred  dollars,  and  constables  a  monthly  salary  of  ninety 
dollars. 

In  townships  having  a  population  of  three  thousand  five  hundred  eighty,  or  more, 
and  less  than  three  thousand  nine  hundred  thirty-five,  justices  of  the  peace  shall  receive 
a  monthly  salary  of  seventy-five  dollars,  and  constables  a  monthly  salary  of  seventy-five 
dollars. 
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In  townships  having  a  population  of  three  thousand  four  hundred  ninety-five,  or  more, 
and  less  than  three  thousand  five  hundred  eighty,  Justices  of  the  peace  shall  receive  a 
monthly  salary  of  twenty  dollars,  and  constables  a  monthly  salary  of  twenty-five 
dollars. 

In  townships  having  a  population  of  two  thousand  six  hundred  thirty,  or  more,  and  less 
than  three  thousand  four  hundred  ninety-five.  Justices  of  the  peace  shall  receive  a 
monthly  salary  of  sixty-five  dollars,  and  constables  a  monthly  salary  of  seventy-five 
dollars. 

In  townships  having  a  population  of  two  thousand  four  hundred  ninety,  or  more,  and 
less  than  two  thousand  six  hundred  thirty,  justices  of  the  peace  shall  receive  a  monthly 
salary  of  seventy-five  dollars,  and  constables  a  monthly  salary  of  sixty-five  dollars. 

In  townships  having  a  population  of  two  thousand  four  hundred  fifty-five,  or  more,  and 
less  than  two  thousand  four  hundred  ninety,  justices  of  the  peace  shall  receive  a 
monthly  salary  of  ninety  dollars,  and  constables  a  monthly  salary  of  seventy-five 
dollars. 

In  townships  having  a  population  of  one  thousand  seven  hundred  seventy,  or  more, 
and  less  than  two  thousand  four  hundred  fifty-five,  justices  of  the  peace  shall  receive  a 
monthly  salary  of  sixty-five  dollars,  and  constables  a  monthly  salary  of  seventy-five 
dollars. 

In  townships  having  a  population  of  one  thousand  four  hundred  thirty-five,  or  more, 
and  less  than  one  thousand  seven  hundred  seventy,  justices  of  the  peace  shall  receive 
a  monthly  salary  of  fifty  dollars,  and  constables  a  monthly  salary  of  sixty  dollars. 

In  townships  having  a  population  of  one  thousand  two  hundred  fifteen,  or  more,  and 
less  than  one  thousand  four  hundred  thirty-five.  Justices  of  the  peace  shall  receive  a 
monthly  salary  of  ninety  dollars,  and  constables  a  monthly  salary  of  ninety  dollars. 

In  townships  having  a  population  of  eight  hundred  fifty-five,  or  more,  and  less  than 
one  thousand  two  hundred  fifteen,  justices  of  the  peace  shall  receive  a  monthly  salary 
of  twenty  dollars,  and  constables  a  monthly  salary  of  twenty  dollars. 

In  townships  having  a  population  of  eight  hundred,  or  more,  and  less  than  eight 
hundred  fifty-five,  justices  of  the  peace  shall  receive  a  monthly  salary  of  thirty  dollars, 
and  constables  a  monthly  salary  of  thirty  dollars. 

In  townships  having  a  population  of  five  hundred  eighty,  or  more,  and  less  than  eight 
hundred,  justices  of  the  peace  shall  receive  a  monthly  salary  of  one  hundred  dollars, 
and  constables  a  monthly  salary  of  one  hundred  dollars. 

In  townships  having  a  population  of  three  hundred  thirty,  or  more,  and  less  than 
five  hundred  eighty,  justices  of  the  peace  shall  receive  a  monthly  salary  of  twenty 
dollars,  and  constables  a  monthly  salary  of  twenty  dollars. 

Salaries  of  justices  of  the  peace  shall  be  in  full  compensation  for  all  services  ren- 
dered by  them  in  both  civil  and  criminal  cases.  Salaries  of  constables  shall  be  in  full 
compensation  for  all  services  rendered  by  them  in  criminal  cases,  and  in  addition  to 
the  monthly  salaries  herein  allowed,  each  constable  may  receive  and  retain  for  his 
own  use  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law  for  all  services  ren- 
dered by  him  in  civil  cases,  and  shall  also  be  allowed  all  necessary  expenses  actually 
incurred  in  arresting  and  conveying  prisoners  to  court  or  to  prison,  which  said  expense 
shall  be  audited  and  allowed  by  the  board  of  supervisors  and  paid  out  of  the  county 
treasury. 

[Monthly  taiarlet.]  The  salaries  of  Justices  of  the  peace  and  of  constables  shall  be 
paid  monthly  by  the  county  in  the  same  manner  that  the  salaries  of  county  officers  are 
paid; 

[Population  of  townships.]  provided,  that  for  the  purposes  of  this  section,  the  popu- 
lation of  the  several  judicial  townships  of  this  county  shall  be  ascertained  by  multiply- 
ing the  number  of  votes  cast  for  president  at  the  election  held  in  the  year  1916,  A.  D., 
by  five,  which  said  population  in  said  judicial  townships  has  been  computed  and  Is 
determined  to  be  as  follows,  to  wit: 

Judicial  township  No.    1 1436 

Judicial  township  No.    2 1215 

Judicial  township  No.    3 13025 
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Judicial  township  No.    4 3580 

Judicial  township  No.    5 2490 

Judicial  township  No.    6 27350 

Judicial  township  No.    7 475 

Judicial  township  No.    8 330 

Judicial  township  No.    9 855 

Judicial  township  No.  10 580 

Judicial  township  No.  11 2455 

Judicial  township  No.  12 3495 

Judicial  township  No.  13 2630 

Judicial  township  No.  14 800 

Judicial  township  No.  15 3935 

Judicial  township  No.  16 4930 

Judicial  township  No.  17 4140 

Judicial  township  No.  18 1770 

14.  [Fees  of  Jurors  and  witnesses.]  In  the  superior  court,  Jurors [']  fees  and  witness 
fees  shall  be  as  follows: 

For  attending  as  a  grand  Juror,  for  each  day's  actual  attendance  per  day,  three  dol- 
lars, and  twenty-flTe  cents  per  mile  for  each  mile  actually  traveled  In  going  only,  and 
hut  once  during  the  term  for  which  such  Juror  is  drawn,  and  the  Judge  of  said  court 
shall  make  an  order  directing  the  auditor  to  draw  his  warrant  In  favor  of  such  Juror  for 
said  per  diem  and  mileage  and  the  treasurer  shall  pay  the  same. 

Fbr  attending  as  a  trial  juror  for  each  day's  actual  attendance,  per  day  three  dollars, 
and  fifteen  cents  per  mile  for  each  mile  actually  traveled  in  going  only,  and  the  judge 
of  said  court  shall  make  an  order  directing  the  auditor  to  draw  his  warrant  in  favor  of 
such  Juror  for  said  per  diem  and  mileage  and  the  treasurer  shall  pay  the  same. 

Tot  attending  as  a  witness  in  criminal  cases  and  before  the  grand  Jury,  for  each  day's 
actual  attendance  the  sum  of  two  dollars,  and  fifteen  cents  per  mile  for  each  mile 
actually  traveled  In  going  only,  and  the  Judge  of  said  court  shall  make  an  order  direct- 
ing the  auditor  to  draw  his  warrant  in  favor  of  such  witness  for  said  per  diem  and 
mileage,  and  the  treasurer  shall  pay  the  same;  provided,  however,  that  in  criminal 
cases  such  per  diem  and  mileage  shall  only  be  allowed  on  a  showing  to  the  court  by 
the  witness,  that  the  same  was  necessary  for  the  expenses  of  the  witness  in  attending, 
and  the  court  shall  determine  the  necessity  for  the  same,  and  may  disallow  any  fees  to 
a  witness  unnecessarily  subpoenaed. 

The  fees  for  jurors  in  criminal  cases  In  justice  courts  shall  be  two  dollars  per  day 
for  each  day  of  actual  service  as  a  juror,  and  the  Justice  of  said  court  shall  make  an 
order  directing  the  auditor  to  draw  his  warrant  in  favor  of  such  juror  for  said  per  diem 
and  the  treasurer  shall  pay  the  same. 

History:  Former  section  enacted  March  12,  1872,  repealed  and 
present  section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907.  p.  458, 
Kerr's  Stats,  and  Amdts.  1906*7,  p.  298;  amended  March  6,  1909,  Stats, 
and  Amdts.  1909,  p.  158;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  153,  and  again  on  April  29,  1911  (which  amendment  is  given  in 
Biennial  Supplement  1911,  as  $4240 [a]);  amendment  approved  June 
16,  1913,  contains  nothing  to  indicate  whether  it  is  an  amendment  to 
the  Act  of  February  28,  1911,  or  to  the  Act  of  April  29,  1911,  State, 
and  Amdte.  1913,  p.  1374;  amended  June  1,  1915,  State,  and  Amdte. 
1915,  p.  1043;  May  28,  1917,  Stete.  and  Amdte.  1917,  p.  1027.  In  effect 
July  27,  1917. 
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11.  The  superintendent  of  schools,  two  thousand  two  hundred  fifty  dollars  per  annum 
and  actual  traveling  expenses  when  visiting  the  schools  of  the  county;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  Is  hereby  allowed  to  the  superinten- 
dent of  schools  one  office  deputy,  which  office  Is  hereby  created,  at  a  salary  of  sixty-five 
dollars  per  month,  and  who  shall  be  appointed  by  the  said  superintendent  of  schools. 
The  salary  of  said  deputy  herein  provided  for  shall  be  paid  by  said  county  in  monthly 
Installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as 
the  salary  of  the  superintendent  of  schools  is  paid. 

12.  The  surveyor,  eight  dollars  per  day  when  actually  employed  by  the  county. 

13.  Justices  of  the  peace.  Justices  of  the  peace  shall  receive  the  following  monthly 
salaries,  to  be  paid  each  month  in  the  sama  manner  and  out  of  the  same  fund  as 
county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered  by  them  as 
such  officers:  (1)  In  townships  having  a  population  of  twelve  thousand  or  over,  one 
hundred  twenty-five  dollars;  (2)  in  townships  having  a  population  of  nine  thousand 
or  over  up  to  twelve  thousand,  one  hundred  dollars;  (3)  in  townships  having  a  popu- 
lation of  six  thousand  or  over  up  to  nine  thousand,  fifty  dollars;  (4)  in  townships  hav- 
ing a  population  of  three  thousand  or  over  up  to  six  thousand,  twenty-five  dollars; 
(5)  in  townships  having  a  population  less  than  three  thousand,  ten  dollars. 

14.  Constables.  Constables  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are  paid; 
which  shall  be  in  full  for  all  services  rendered  by  them  in  criminal  cases:  (1)  In  town- 
ships having  a  population  of  twelve  thousand  or  over,  one  hundred  twenty-five  dollars; 
(2)  in  townships  having  a  population  of  nine  thousand  or  over  up  to  twelve  thou- 
sand, one  hundred  dollars;  (3)  in  townships  having  a  population  of  six  thousand 
or  over  up  to  nine  thousand,  fifty  dollars;  (4)  in  townships  having  a  population  of 
three  thousand  or  over  up  to  six  thousand,  twenty-five  dollars;  (5)  in  townships  hav- 
ing a  population  less  than  three  thousand,  ten  dollars;  provided,  that  in  townships 
having  more  than  one  constable,  each  such  officer  shall  receive  a  salary  of  seventy- 
five  dollars  per  month;  also  provided,  further,  that  each  constable  shall  receive  his 
actual  and  necessary  expenses  incurred  in  conveying  prisoners  to  the  court  or  to  the 
county  jail.  In  addition  to  the  compensation  received  in  criminal  cases,  each  con- 
stable shall  receive  and  retain  for  his  own  use,  such  fees  as  are  now  or  may  hereafter 
be  allowed  by  law  for  all  services  performed  by  him  in  civil  actions. 

15.  Supervisors.  Each  supervisor,  one  thousand  five  hundred  dollars  per  annum, 
payable  in  monthly  installments,  and  fifteen  cents  per  mile  one  way  for  traveling 
expenses  from  his  residence  to  the  place  of  meeting  of  the  board  at  the  county 
seat,  for  not  more  than  four  board  meetings  per  month,  and  the  necessary  actual 
expenses  incurred  by  him  while  engaged  in  county  business  outside  of  his  district, 
not  exceeding  in  the  aggregate  the  sum  of  three  hundred  dollars  per  annum. 

16.  A  live  stock  Inspector,  nine  hundred  dollars  per  annum,  which  shall  be  in  full 
payment  for  all  services  rendered  by  said  inspector. 

17.  [Population  of  townships.]  For  the  purposes  of  subdivisions  thirteen  and  four- 
teen of  this  section,  the  population  of  the  several  Judicial  townships  shall  be  deter- 
mined by  the  United  States  census  taken  in  one  thousand  nine  hundred  ten;  provided, 
that  the  board  of  supervisors  of  said  county  may  each  four  years  thereafter  cause  a 
census  of  any  or  all  townships  in  the  county  to  be  taken  for  the  purpose  of  deter- 
mining the  population  of  said  township  or  townships  upon  which  to  base  the  salaries 
of  Justices  of  the  peace  and  constables. 

18.  [Fees  of  Jurors.]  In  counties  of  this  class  grand  and  trial  Jurors  in  superior 
courts  shall  receive  for  each  day's  attendance,  per  day  the  sum  of  two  dollars.  In 
justices'  courts  in  civil  cases  Jurors  shall  receive  for  each  day's  attendance  per  day 
the  sum  of  two  dollars.  In  justices'  and  recorders'  courts  in  criminal  cases  Jurors 
shall  receive  for  each  day^s  attendance  per  day  the  sum  of  one  dollar  and  fifty  cents. 
And  all  Jurors  shall  receive  for  each  mile  actually  and  necessarily  traveled  from 
their  residences  to  the  place  of  service,  in  going  only, .  the  sum  of  fifteen  cents  per 
mile,  such  mileage  to  be  allowed  but  once  during  any  session  of  the  court  where  such 
jurors  serve;   provided,  that  the  fees  of  all  trial  jurors  in  civil  cases  shall  be  paid 
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by  the  litigants  aa  other  costs  are  paid,  and  jurors  in  criminal  cases  in  recorders' 
courts  shall  be  paid  by  the  municipality  in  which  such  court  is  or  may  be  established. 

19.  [Constitutionality.]  If  any  paragraph,  sentence,  clause  or  phrase  of  this  act  is 
for  any  reason  held  to  be  unconstitutional,  such  decision  shall  not  affect  the  validity 
of  the  remaining  portions  of  this  section.  The  legislature  hereby  declares  that  it 
would  have  passed  this  section  and  each  paragraph,  sentence,  clause  and  phrase  thereof, 
irrespectiye  of  the  fact  that  any  one  or  more  paragraphs,  sentences,  clauses  or  phrases 
is  declared  unconstitutional. 

History:  Original  section,  making  it  the  duty  of  recorder  to  make 
certificate  and  to  ^ive  certificate  of  searches,  repealed  and  present 
section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  466,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  306;  amended  March  13,  1909,  Stats,  and 
Amdts.  1909,  p.  322;  February  28,  1911,  Stats,  and  Amdts.  1911,  p.  161, 
and  again  amended  on  April  26,  1911  (which  amendment  is  given  in 
Biennial  Supplement  1911  as  §  4243 [a]);  amendment  approved  June  16, 
1913,  does  not  show  whether  it  is  an  amendment  of  the  Act  of  Febru- 
ary 28,  1911,  or  that  of  Act  of  April  26,  1911,  Stats,  and  Amdts.  1913, 
p.  1260;  amended  June  1,  1916,  Stats,  and  Amdts.  1915,  p.  1029;  May  28, 
1917,  Stats,  and  Amdts.  1917,  p.  1007.    In  effect  July  27.  1917. 

ARTICLE  XV. 
COUNTIES  OP  THE  FIFTEENTH  CLASS. 

§4244.  SALABIES  AND  FEES  OF  OFFIOEBS  OF.  In  counties  of  the 
fifteenth  class,  the  county  and  township  officers  shall  receive,  as  compensation  for  the 
services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit: 

1.  The  county  clerk  shall  receive  three  thousand  six  hundred  dollars  per  annum; 
provided,  that  in  counties  of  this  class  there  shall  be,  and  there  hereby  Is  allowed  to 
the  county  clerk  the  following  clerks,  deputies  and  employees  who  shall  be  appointed 
by  the  county  clerk  and  shall  be  paid  salaries  as  follows:  Two  deputies  at  a  salary  of 
one  hundred  twenty-five  dollars  per  month  each;  one  deputy  at  a  salary  of  seventy-five 
dollars  per  month,  and  one  stenographer  and  one  copyist  at  a  salary  of  sixty  dollars 
per  month  each. 

2.  The  sherifT  shall  receive  four  thousand  eight  hundred  dollars  per  annum;  and 
there  shall  be  and  there  is  hereby  allowed  to  the  sheriff  the  following  deputies,  who 
shall  be  appointed  by  the  sheriff  and  shall  be  paid  salaries  as  follows:  One  chief 
deputy  at  a  salary  of  one  thousand  eight  hundred  dollars  per  annum;  one  courtroom 
deputy  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  one  deputy  sheriff 
to  act  as  Jailor,  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum. 

The  salaries  of  the  deputies  herein  provided  for  shall  be  paid  by  the  county  in 
monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
fund,  as  the  salary  of  the  sheriff  is  paid. 

3.  The  recorder,  two  thousand  five  hundred  dollars  per  annum,  and  there  shall  be 
and  there  is  hereby  allowed  to  the  county  recorder  two  deputies  who  shall  be  appointed 
by  the  recorder  and  shall  be  paid  a  salary  of  nine  hundred  dollars  per  annum  each. 
The  recorder  shall  collect  and  pay  into  the  county  treasury  the  fees  required  by  law; 
provided,  that  whenever  the  amount  of  the  fees  so  collected  in  any  one  month  shall 
exceed  the  sum  of  four  hundred  dollars,  the  recorder  may  in  addition  to  his  salary, 
retain  for  his  own  use  one-half  of  all  such  excess. 

4.  The  auditor  shall  receive  three  thousand  dollars  per  annum,  and  there  is  hereby 
allowed  to  the  auditor  three  deputies  who  shall  be  appointed  by  the  auditor,  one  who 
shall  be  paid  one  thousand  eighty  dollars  per  annum  and  one  w^o  shall  be  paid  one 
thousand  dollars  per  annum  and  one  from  August  first  to  October  first  inclusive 
of  each  year  who  shall  be  paid  sixty  dollars  per  month;  and  it  is  further  provided,  that 
if  the  board  of  supervisors  in  any  year  shall  act,  order  or  direct  the  auditor  to  prepare 
and  compile  its  annual  statistical  report,  and  on  so  performing  such  services  and  in 
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construction  of  roads,  bridges  or  highways,  the  board  of  supervisors  may  at  any  time 
during  the  planning,  laying  out  or  construction  of  such  roads,  bridges  or  highways, 
employ  all  necessary  Inspectors  and  field  or  office  help  to  assist  the  surveyor  In  plan- 
ning, laying  out  or  constructing  such  roads,  bridges  and  highways.  AU  Inspectors  and 
field  or  office  help  so  employed  by  the  board  of  supervisors,  shall  work  under  the  super- 
vision of  the  surveyor,  and  board  of  supervisors,  and  shall  not  be  employed  longer  than 
Is  necessary  to  actually  complete  the  roads,  bridges  or  highways  constructed  with  funds 
created  by  such  bond  Issue.  The  salaries  of  all  persona  so  employed  by  the  board 
of  supervisors  as  such  Inspectors  or  field  or  office  help,  shall  be  prescribed  by  the 
said  board,  and  all  such  salaries,  together  with  the  field  expenses  of  all  such  Inspectors 
or  field  or  office  help,  shall  be  paid  out  of  thei  fund  created  by  such  Issue  of  bonds  upon 
proper  claims  presented  therefor  to  the  board  of  supervisors. 

13.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries  to  be  paid 
each  month  as  salaries  of  county  officers  are  paid,  which  shall  be  In  full  compensation 
for  all  services  rendered  as'  hereinafter  provided:  In  townships*  having  a  population  of 
three  thousand  or  more,  one  hundred  dollars  per  month.  In  townships  having  a  popula- 
tion of  not  less  than  two  thousand  and  under  three  thousand,  fifty  dollars  per  month. 
In  townships  having  a  population  of  not  less  than  one  thousand  and  under  two  thou- 
sand, forty  dollars  per  month.  In  townships  having  a  population  of  less  than  one 
thousand,  thirty  dollars  per  month;  provided,  however,  that  In  townships  having  a  popu- 
lation of  six  thousand  or  more,  no  person  other  than  a  duly  qualified  attorney  at  law 
shall  be  eligible  to  the  office  of  justice  of  the  peace.  Said  salaries  enumerated  In  this 
paragraph  shall  be  in  full  compensation  for  all  services  rendered  by  said  Justices  of  the 
peace'  in  both  civil  and  criminal  cases.  All  such  fees  as  are  allowed  by  law  in  civil 
cases  shall  be  paid  by  all  justices  into  the  county  treasury  In  the  same  manner  as 
the  fees  of  county  officers  are  paid.  It  is  hereby  found  as  a  fact  that  as  to  all  town- 
ships having  a  population  of  less  than  three  thousand  the  salaries  provided  for  In  this 
subdivision  do  not  work  an  Increase  in  compensation  and  the  same  shall  apply  imme- 
diately to  Incumbents. 

14.  Constables  shall  receive  the  following  monthly  salaries,  to  be  paid  each  month 
acf  salaries  of  county  officers  are  paid,  which  shall  be  in  full  compensation  for  all  ser- 
vices rendered  by  them  in  criminal  cases:  In  townships  having  a  population  of  more 
than  three  thousand,  eighty  dollars  per  month.  In  townships  having  a  population  of  not 
less  than  two  thousand  and  under  three  thousand,  sixty  dollars  per  month.  In  townships 
have  [having]  a  population  of  not  less  than  one  thousand  and  under  two  thousand, 
forty  dollars  per  month.  In  townships  having  a  population  of  less  than  one  thousand, 
twenty-five  dollars  per  month.  All  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law  in  civil  cases  shall  be  paid  by  all  constables  into  the  county  treasury  in  the 
same  manner  as  the  fees  of  county  officers  are  paid.  It  Is  hereby  found  as  a  fact  that 
the  changes  in  salaries  of  constables  do  not  work  an  increase  in  compensation  and 
the  same  shall  apply  Immediately  to  Incumbents.  In  addition  to  the  monthly  salary 
allowed  herein,  each  constable  shall  be  allowed  ten  cents  per  mile,  for  each  mile  neces- 
sarily traveled  in  the  execution  of  all  criminal  process  within  the  county,  and  ten  cents 
per  mile,  one  way  only,  for  each  mile  necessarily  traveled  in  the  execution  of  all  crim- 
inal process  outside  the  county.  In  addition,'  each  constable  shall  be  allowed  all 
expenses  necessarily  and  actually  incurred  by  him  in  transporting  prisoners  to  court, 
and  to  prison,  and  all  expenses  necessarily  and  actually  Incurred  by  him  in  executing 
all  process  In  civil  cases. 

15.  [Statements  by  constables  and  Justices  of  the  peace.]  It  shall  be  the  duty  of 
each  and  every  constable  and  Justice  of  the  peace  to  file  on  or  before  the  first  Monday 
of  each  and  every  month,  a  full  and  complete  statement,  showing  all  business,  both 
civil  and  criminal,  done  during  the  preceding  month,  with  the  board  of  supervisors, 
and  he  shall  file  the  same  on  or  before  said  date  above  mentioned,  with  the  clerk  of 
said  board.  The  statement  of  the  constable  shall  contain  a  full  and  correct  account  of 
all  process  served  in  both  civil  and  criminal  actions,  also  in  criminal  cases  the  places 
where  defendants  were  arrested,  together  with  the  mileage.  And  justices  of  the  peace 
shall  file  a  full  and  correct  statement  of  all  civil  and  criminal  actions  and  fees  received 
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therefrom.     Said  statements  to  be  sworn  to  either  before  the  county  clerk  or  some 
officer  allowed  by  law  to  administer  oaths. 

16.  [Population  of  townships.]  The  board  of  supervisors  shall  determine  the  popu- 
lation of  each  township  for  the  purpose  of  fixing  the  salary  of  the  township  officers 
aforesaid. 

17.  Each  supervisor,  one  thousand  five  hundred  dollars  per  annum,  for  personal  ser* 
yioes  performed  by  him  as  supervisor,  member  of  the  board  of  eaualization,  and  road 
eommlBsloner.  Each  supervisor  shall  also  receive  his  actual  and  necessary  traveling 
expenses  incurred  in  performing  any  of  the  duties  of  his  office,  to  be  allowed  by  the 
board  of  supenrisors  and  paid  out  of  the  county  general  fund;  provided,  that  the  amount 
80  allowed  him  for  such  expenses  shall  not  exceed  eighty  dollars  for  any  one  month. 

18.  No  fees  shall  be  allowed  the  sheriff  or  tax-collector  for  collecting  licenses  in 
counties  of  this  class. 

History:  Former  section,  relative  to  the  record  duty  of  receiving 
of  instrument  to  be  recorded,  repealed  and  present  section  enacted 
March  18, 1907,  Stats,  and  Amdts.  1907,  p.  461,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  802;  amended  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  736; 
February  28, 1911,  Stats,  and  Amdts.  1911,  p.  156,  and  again  on  April  17, 
1911  (which  amendment  is  given  in  Biennial  Supplement  1911,  as 
§  4241  [a]) ;  amendment  approved  June  16, 1913,  falls  to  indicate  whether 
it  is  an  amendment  of  the  Act  of  February  28,  1911,  or  that  of  April  17, 
1911,  Stats,  and  Amdts.  1913,  p.  1360;  amended  June  8,  1915,  Stats,  and 
Amdts.  1915,  p.  1294;  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  995. 
In  efTect  July  27,  1917. 

AETICLE  Xin. 

COUNTIES  OF  THE  THIRTEENTH  CLASS. 

§  4242.  SALABIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
thirteenth  class,  county  officers  shall  receive  as  compensation  for  the  services  required 
of  them  by  law  or  by  vhrtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  two  thousand  eight  hundred  dollars  per  annum,  and  there  shall 
be  and  there  is  hereby  allowed  to  the  county  clerk,  in  addition,  one  deputy  who  shall 
be  paid  the  sum  of  one  thousand  five  hundred  dollars  per  annum,  and  one  deputy  who 
shall  be  paid  the  sum  of  one  thousand  three  hundred  dollars  per  annum,  and  one  deputy 
who  shall  be  paid  the  sum  of  one  thousand  two  hundred  dollars  per  annum,  and  one 
deputy  who  shall  be  paid  the  sum  of  one  thousand  dollars  per  annum;  the  said  salaries 
to  be  paid  by  such  county  in  monthly  installments  at  the  time  and  in  the  manner  and 
out  of  the  same  fund  as  the  salaries  of  the  county  officers  are  paid;  and  provided,  fur- 
ther, that  in  each  year  in  which  a  new  and  complete  registration  of  voters  is  required 
by  law,  said  county  clerk  shall  appoint  an  additional  deputy  or  deputies,  who  shall 
receive  the  sum  of  seven  and  one-half  cents  per  name  for  taking  affidavits  of  registra- 
tion, and  claims  for  their  service  at  said  rate  shall  be  presented  to  and  allowed  by  the 
board  of  supervisors  as  other  claims  are  presented  and  allowed;  and  provided,  further, 
that  all  fees  and  commissions  received  by  this  office  shall  be  turned  over  to  the  county 
and  become  the  property  of  the  county.  All  provisions  of  this  paragraph  shall  apply 
to  the  present  incumbent [s]. 

2.  The  sheriff,  three  thousand  three  hundred  dollars  per  annum,  and  all  commissions, 
fees  and  mileage  for  the  service  of  papers  or  process  coming  from  courts  other  than 
those  of  his  own  county;  provided,  that  in  counties  of  this  class  there  shall  be  and 
is  hereby  allowed  to  the  sheriff,  one  undersherlff  whose  salary  is  hereby  fixed  at  the 
sum  of  one  thousand  five  hundred  dollars  per  annum,  and  one  deputy  who  shall  be 
Jailer,  whose  salary  is  hereby  fixed  at  the  sum  of  one  thousand  dollars  per  annum;  and 
one  deputy  whose  salary  is  hereby  fixed  at  the  sum  of  nine  hundred  dollars  per  annum; 
said  deputies  to  be  appointed  by  the  sheriff  and  their  salaries  to  be  paid  by  the  county 
in  equal  monthly  installments  at  the  time  and  in  the  manner  and  out  of  the  same  fund 
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as  the  salaries  of  county  officers  are  paid.   All  the  provisions  of  this  paragraph  shall 
apply  to  the  present  incumbent. 

8.  The  recorder,  two  thousand  eight  hundred  dollars  per  annum;  and  one  deputy, 
whose  office  is  hereby  expressly  created,  to  be  appointed  by  the  recorder  who  shall 
receive  a  salary  of  one  thousand  four  hundred  dollars  per  annum,  payable  in  monthly 
installments;  and  provided,  further,  that  the  recorder  Is  hereby  allowed  as  many  copy- 
ists as  may  be  required,  who  shall  receive  as  compensation  the  sum  of  four  cents  per 
folio  for  recording  any  Instrument  or  notice.  The  salaries  of  the  deputy  recorder  and 
copyists  herein  provided,  shall  be  paid  by  the  county  in  monthly  installments,  at  the 
same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salaries  of  county 
officers  are  paid.  All  fees  and  commissions  received  by  this  office  shall  be  turned  over 
to  the  county  and  become  the  property  of  the  county.  All  the  provisions  of  this  para- 
graph are  to  apply  to  the  present  incumbent [s]. 

4.  The  auditor,  two  thousand  eight  hundred  dollars  per  annum;  and  there  shall  be 
and  there  is  hereby  allowed  to  the  auditor  in  addition  one  chief  deputy  to  be  appointed 
by  the  auditor  who  shall  be  paid  a  salary  of  one  thousand  eight  hundred  dollars  per 
annum,  and  one  deputy  who  shall  be  appointed  by  the  auditor  who  shall  be  paid  a 
salary  of  one  thousand  two  hundred  dollars  per  annum,  and  one  deputy  who  shall  be 
appointed  by  the  auditor  who  shall  be  paid  a  salary  of  nine  hundred  dollars  per  annum, 
and  such  additional  clerks  and  assistants  as  the  auditor  may  require,  and  whose  com- 
pensation in  the  aggregate  shall  not  exceed  four  hundred  dollars  in  any  one  year;  and 
provided,  that  the  auditor  shall  file  with  the  county  clerk  a  verified  statement  showing 
in  detail  the  amount  paid,  and  the  persons  to  whom  said  compensation  is  paid  for  such 
extra  assistants  aforesaid.  The  salaries  herein  provided  shall  be  paid  by  the  county 
in  monthly  installments  at  the  same  time  and  out  of  the  same  fund  as  the  salaries  of 
county  officers  are  paid.  All  that  portion  of  this  paragraph  relating  to  deputies  and 
other  assistants  shall  apply  to  the  present  incumbent[s]. 

5.  The  treasurer,  two  thousand  eight  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  treasurer,  one 
deputy,  to  be  appointed  by  him,  who  shall  receive  from  the  county  a  salary  of 
one  thousand  dollars  per  annum,  to  be  paid  by  said  county  in  monthly  install- 
ments at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the 
salaries  of  county  officers  are  paid.  All  that  portion  of  this  paragraph  relating  to 
the  salary  of  deputy  shall  apply  to  the  present  Incumbent  All  fees  and  commissions 
received  by  the  treasurer  shall  be  turned  over  to  the  county  and  become  the  property 
of  the  county. 

6.  The  tax-collector,  two  thousand  eight  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  tax-collector 
the  following  deputies  and  assistants,  whose  offices  are  hereby  created  and  who  shall 
be  appointed  by  the  tax-collector;  one  deputy  at  a  salary  of  one  thousand  three  hundred 
dollars  per  annum;  and  such  assistants  as  the  tax-collector  may  require;  provided,  that 
the  compensation  of  such  assistants  shall  not,  in  the  aggregate  exceed  the  sum  of  one 
thousand  two  hundred  fifty  dollars  in  any  one  year;  and  provided,  that  the  tax-collector 
shall  file  with  the  county  auditor  a  verified  statement  showing  in  detail,  the  amounts 
and  the  persons  to  whom  said  compensation  is  paid.  The  salaries  of  the  said  deputy 
and  other  assistants  shall  be  paid  by  said  county  in  monthly  Installments,  at  the  same 
time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salaries  of  the  county 
officers  are  paid.  All  that  portion  of  this  paragraph  relating  to  deputy  and  other 
assistants  shall  apply  to  the  present  incumbent[s]. 

7.  The  assessor,  two  thousand  eight  hundred  dollars  per  annum,  and  his  actual  trav- 
eling expenses  when  away  from  his  office  on  county  business;  provided,  that  in  counties 
of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  assessor  the  following 
deputies  and  assistants,  whose  offices  are  hereby  created  and  who  shall  be  appointed 
by  the  assessor ;  one  deputy  at  a  salary  of  one  thousand  six  hundred  dollars  per  annum, 
one  stenographer  at  a  salary  of  nine  hundred  dollars  per  annum,  one  stenographer  at 
a  salary  of  eight  hundred  dollars  per  annum,  and  such  other  deputies  as  the  assessor 
may  require,  and  whose  compensation  in  the  aggregate  shall  not  exceed  the  sum  of 
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fiye  thousand  dollars  in  any  one  year;  and  provided,  that  the  assessor  shall  file  with 
the  county  auditor,  a  verified  statement  showing  in  detail,  the  amounts,  and  the  persons 
to  whom  said  compensation  Is  paid.  The  salaries  of  such  deputies  and  stenographers 
shall  be  paid  by  said  county  in  monthly  installments  and  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  that  county  officers  are  paid.  All  the  provisions 
of  this  paragraph  are  to  apply  to  the  present  incumbent.  All  fees  and  commissions, 
including  poll  tax,  collected  by  this  office  shall  be  turned  over  to  the  county  and  become 
the  property  of  the  county. 

8.  The  coroner,  such  fees  as  are  now,  or  may  hereafter  be  allowed  by  law. 

9.  The  public  administrator,  such  fees  as  are  now,  or  may  hereafter  be  allowed  by 
law. 

10.  The  district  attorney,  two  thousand  five  hundred  dollars  per  annum,  and  actual 
traveling  expenses  when  away  from  his  office  on  county  business;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  district  attorney, 
one  deputy  to  be  appointed  by  the  district  attorney  who  shall  be  paid  the  salary  of  one 
thousand  two  hundred  dollars  per  annum;  and  one  deputy  to  reside  at  Blythe  or 
vicinity,  who  shall  be  paid  a  salary  of  five  hundred  dollars  per  annum;  and  provided, 
further,  that  a  stenographer  be  appointed  by  the  district  attorney  to  be  paid  a  salary  of 
nine  hundred  dollars  per  annum.  Said  deputies  and  stenographer  shall  be  paid  out  of 
the  county  treasury  in  monthly  Installments  in  the  same  manner  and  out  of  the  same 
fund  as  county  officers  are  paid.  All  the  provisions  of  this  paragraph  shall  apply  to  the 
present  incumbents. 

11.  The  superintendent  of  schools,  two  thousand  four  hundred  dollars  per  annum;  his 
office  shall  l>e  kept  open  on  all  business  days  from  nine  a.  m.  to  five  p.  m.,  he  shall  be 
allowed  his  actual  traveling  expenses  when  visiting  the  schools  of  his  county;  provided, 
that  in  counties  of  this  class  there  shall  be  and  there  hereby  Is  allowed  to  the  super- 
intendent of  schools,  one  deputy  to  be  appointed  by  him  who  shall  receive  from  the 
county  a  salary  of  one  thousand  two  hundred  dollars  per  annum  to  be  paid  by  said 
county  in  monthly  installments  in  the  same  manner  and  out  of  the  same  fund  as  the 
salaries  of  county  officers  are  paid.  That  portion  of  this  paragraph  relating  to  deputies 
shall  apply  to  the  present  incumbent [s]. 

12.  The  surveyor,  one  thousand  five  hundred  dollars  per  annum,  and  in  addition 
thereto,  all  necessary  field  assistants;  provided,  that  in  counties  of  this  class  there  shall 
be  and  there  hereby  is  allowed  the  surveyor,  two  deputies  who  shall  be  appointed  by 
the  surveyor  of  said  county,  and  who  shall  be  paid  salaries  as  follows:  one  deputy 
at  a  salary  of  one  thousand  five  hundred  dollars  per  annum  and  one  deputy  at  nine 
hundred  dollars  per  annum.  The  salaries  of  said  deputies  herein  provided  for  shall 
be  paid  by  said  county  in  monthly  installments  at  the  same  time  and  in  the  same 
manner  and  out  of  the  same  fund  as  the  salaries  of  county  officers  are  paid.  All  nec- 
essary expenses  for  field  assistants  shall  be  paid  by  the  county,  and  the  actual  cost  of 
preparing  assessor's  maps,  whenever  a  complete  set  of  such  maps  is  ordered  prepared 
by  the  board  of  supervisors,  said  cost  of  preparing  said  assessor's  maps  not  to  exceed 
the  sum  of  one  thousand  eight  hundred  dollars. 

13.  [Township  officers.]  FYom  and  after  the  first  Monday  after  the  first  day  of  Janu- 
ary, one  thousand  nine  hundred  fifteen,  the  officers  of  townships  in  counties  of  this  class 
shall  be  one  Justice  of  the  peace  and  one  constable,  anything  in  the  provisions  of  sec- 
tion four  thousand  fourteen  of  this  code  to  the  contrary  notwithstanding. 

14.  The  justice  of  the  peace  in  townships  having  a  city  or  a  portion  thereof,  situated 
therein  and  having  a  population  of  twelve  thousand  or  more,  one  thousand  five  hundred 
dollars  per  annum,  payable  in  monthly  installments,  which  shall  be  in  full  for  all  ser- 
vices rendered  by  him  in  both  civil  and  criminal  cases  tried  before  him,  and  he  shall 
each  month  pay  to  the  county  treasurer  all  fines,  commissions  and  fees  collected  by 
him  as  such  justice  of  the  peace,  including  fees  for  celebrating  marriages  and  return- 
ing certificates  thereof  to  the  coimty  recorder;  and  provided,  further,  that  the  board  of 
supervisors  of  counties  of  the  thirteenth  class  shall  furnish  each  justice  of  the  peace 
in  townships  having  a  population  of  twelve  thousand  or  more,  with  a  suitable  office  in 
which  to  hold  court  and  shall  also  furnish  the  necessary  furniture,  books,  blanks  and 
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as  the  salaries  of  county  officers  are  paid.   All  the  provisions  of  this  paragraph  shall 
apply  to  the  present  incumbent 

8.  The  recorder,  two  thousand  eight  hundred  dollars  per  annum;  and  one  deputy* 
whose  office  is  hereby  expressly  created,  to  be  appointed  by  the  recorder  who  shall 
receive  a  salary  of  one  thousand  four  hundred  dollars  per  annum,  payable  In  monthly 
installments;  and  provided,  further,  that  the  recorder  is  hereby  allowed  as  many  copy- 
ists as  may  be  required,  who  shall  receive  as  compensation  the  sum  of  four  cents  per 
folio  for  recording  any  instrument  or  notice.  The  salaries  of  the  deputy  recorder  and 
copyists  herein  provided,  shall  be  paid  by  the  county  in  monthly  installments,  at  the 
same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salaries  of  county 
officers  are  paid.  All  fees  and  commissions  received  by  this  office  shall  be  turned  over 
to  the  county  and  become  the  property  of  the  county.  All  the  provisions  of  this  para- 
graph are  to  apply  to  the  present  incumbent [s]. 

4.  The  auditor,  two  thousand  eight  hundred  dollars  per  annum;  and  there  shall  be 
and  there  is  hereby  allowed  to  the  auditor  in  addition  one  chief  deputy  to  be  appointed 
by  the  auditor  who  shall  be  paid  a  salary  of  one  thousand  eight  hundred  dollars  per 
annum,  and  one  deputy  who  shall  be  appointed  by  the  auditor  who  shall  be  paid  a 
salary  of  one  thousand  two  hundred  dollars  per  annum,  and  one  deputy  who  shall  be 
appointed  by  the  auditor  who  shall  be  paid  a  salary  of  nine  hundred  dollars  per  annum, 
and  such  additional  clerks  and  assistants  as  the  auditor  may  require,  and  whose  com- 
pensation in  the  aggregate  shall  not  exceed  four  hundred  dollars  in  any  one  year;  and 
provided,  that  the  auditor  shail  file  with  the  county  clerk  a  verified  statement  showing 
in  detail  the  amount  paid,  and  the  persons  to  whom  said  compensation  is  paid  for  such 
extra  assistants  aforesaid.  The  salaries  herein  provided  shall  be  paid  by  the  county 
in  monthly  Installments  at  the  same  time  and  out  of  the  same  fund  as  the  salaries  of 
county  officers  are  paid.  All  that  portion  of  this  paragraph  relating  to  deputies  and 
other  assistants  shall  apply  to  the  present  incumbent[s]. 

6.  The  treasurer,  two  thousand  eight  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  treasurer,  one 
deputy,  to  be  appointed  by  him,  who  shall  receive  from  the  county  a  salary  of 
one  thousand  dollars  per  annum,  to  be  paid  by  said  county  in  monthly  install- 
ments at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the 
salaries  of  county  officers  are  paid.  All  that  portion  of  this  paragraph  relating  to 
the  salary  of  deputy  shall  apply  to  the  present  incumbent  All  fees  and  commissions 
received  by  the  treasurer  shall  be  turned  over  to  the  county  and  become  the  property 
of  the  county. 

6.  The  tax-collector,  two  thousand  eight  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  tax-collector 
the  following  deputies  and  assistants,  whose  offices  are  hereby  created  and  who  shall 
be  appointed  by  the  tax-collector;  one  deputy  at  a  salary  of  one  thousand  three  hundred 
dollars  per  annum;  and  such  assistants  as  the  tax-collector  may  require;  provided,  that 
the  compensation  of  such  assistants  shall  not,  in  the  aggregate  exceed  the  sum  of  one 
thousand  two  hundred  fifty  dollars  in  any  one  year;  and  provided,  that  the  tax-collector 
shall  file  with  the  county  auditor  a  verified  statement  showing  in  detail,  the  amounts 
and  the  persons  to  whom  said  compensation  is  paid.  The  salaries  of  the  said  deputy 
and  other  assistants  shall  be  paid  by  said  county  in  monthly  installments,  at  the  same 
time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salaries  of  the  county 
officers  are  paid.  All  that  portion  of  this  paragraph  relating  to  deputy  and  other 
assistants  shall  apply  to  the  present  incumbent[s]. 

7.  The  assessor,  two  thousand  eight  hundred  dollars  per  annum,  and  his  actual  trav- 
eling expenses  when  away  from  his  office  on  county  business ;  provided,  that  in  counties 
of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  assessor  the  following 
deputies  and  assistants,  whose  offices  are  hereby  created  and  who  shall  be  appointed 
by  the  assessor;  one  deputy  at  a  salary  of  one  thousand  six  hundred  dollars  per  annum, 
one  stenographer  at  a  salary  of  nine  hundred  dollars  per  annum,  one  stenographer  at 
a  salary  of  eight  hundred  dollars  per  annum,  and  such  other  deputies  as  the  assessor 
may  require,  and  whose  compensation  in  the  aggregate  shall  not  exceed  the  sum  of 
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fiye  thousand  dollars  in  any  one  year;  and  provided,  that  the  assessor  shall  file  with 
the  county  auditor,  a  verified  statement  showing  in  detail,  the  amounts,  and  the  persons 
to  whom  said  compensation  is  paid.  The  salaries  of  such  deputies  and  stenographers 
shall  be  paid  by  said  county  In  monthly  installments  and  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  that  county  officers  are  paid.  All  the  provisions 
of  this  paragraph  are  to  apply  to  the  present  incumbent.  All  fees  and  commissions, 
including  poll  tax,  collected  by  this  office  shall  be  turned  over  to  the  county  and  become 
the  property  of  the  county. 

8.  The  coroner,  such  fees  as  are  now,  or  may  hereafter  be  allowed  by  law. 

9.  The  public  administrator,  such  fees  as  are  now,  or  may  hereafter  be  allowed  by 
law. 

10.  The  district  attorney,  two  thousand  five  hundred  dollars  per  annum,  and  actual 
traveling  expenses  when  away  ffom  his  office  on  county  business;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  district  attorney, 
one  deputy  to  be  appointed  by  the  district  attorney  who  shall  be  paid  the  salary  of  one 
thousand  two  hundred  dollars  per  annum;  and  one  deputy  to  reside  at  Blythe  or 
vicinity,  who  shall  be  paid  a  salary  of  five  hundred  dollars  per  annum;  and  provided, 
further,  that  a  stenographer  be  appointed  by  the  district  attorney  to  be  paid  a  salary  of 
nine  hundred  dollars  per  annum.  Said  deputies  and  stenographer  shall  be  paid  out  of 
the  county  treasury  in  monthly  installments  In  the  same  manner  and  out  of  the  same 
fund  as  county  officers  are  paid.  All  the  provisions  of  this  paragraph  shall  apply  to  the 
present  incumbents. 

11.  The  superintendent  of  schools,  two  thousand  four  hundred  dollars  per  annum;  his 
office  shall  be  kept  open  on  all  business  days  from  nine  a.  m.  to  five  p.  m.,  he  shall  be 
allowed  his  actual  traveling  expenses  when  visiting  the  schools  of  his  county;  provided, 
that  in  counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  super- 
intendent of  schools,  one  deputy  to  be  appointed  by  him  who  shall  receive  from  the 
county  a  salary  of  one  thousand  two  hundred  dollars  per  annum  to  be  paid  by  said 
county  in  monthly  installments  in  the  same  manner  and  out  of  the  same  fund  as  the 
salaries  of  county  officers  are  paid.  That  portion  of  this  paragraph  relating  to  deputies 
shall  apply  to  the  present  incumbent  [s]. 

12.  The  surveyor,  one  thousand  five  hundred  dollars  per  annum,  and  in  addition 
thereto,  all  necessary  field  assistants;  provided,  that  in  counties  of  this  class  there  shall 
be  and  there  hereby  is  allowed  the  surveyor,  two  deputies  who  shall  be  appointed  by 
the  surveyor  of  said  county,  and  who  shall  be  paid  salaries  as  follows:  one  deputy 
at  a  salary  of  one  thousand  five  hundred  dollars  per  annum  and  one  deputy  at  nine 
hundred  dollars  per  annum.  The  salaries  of  said  deputies  herein  provided  for  shall 
be  paid  by  said  county  in  monthly  installments  at  the  same  time  and  in  the  same 
manner  and  out  of  the  same  fund  as  the  salaries  of  county  officers  are  paid.  All  nec- 
essary expenses  for  field  assistants  shall  be  paid  by  the  county,  and  the  actual  cost  of 
preparing  assessor's  maps,  whenever  a  complete  set  of  such  maps  is  ordered  prepared 
by  the  board  of  supervisors,  said  cost  of  preparing  said  assessor's  maps  not  to  exceed 
the  sum  of  one  thousand  eight  hundred  dollars. 

13.  [Township  officers.]  FYom  and  after  the  first  Monday  after  the  first  day  of  Janu- 
ary, one  thousand  nine  hundred  fifteen,  the  officers  of  townships  in  counties  of  this  class 
shall  be  one  justice  of  the  peace  and  one  constable,  anything  in  the  provisions  of  sec- 
tion four  thousand  fourteen  of  this  code  to  the  contrary  notwithstanding. 

14.  The  justice  of  the  peace  in  townships  having  a  city  or  a  portion  thereof,  situated 
therein  and  having  a  population  of  twelve  thousand  or  more,  one  thousand  five  hundred 
dollars  per  annum,  payable  in  monthly  installments,  which  shall  be  in  full  for  all  ser- 
vices rendered  by  him  in  both  civil  and  criminal  cases  tried  before  him,  and  he  shall 
each  month  pay  to  the  county  treasurer  all  fines,  commissions  and  fees  collected  by 
him  as  such  justice  of  the  peace,  including  fees  for  celebrating  marriages  and  return- 
ing certificates  thereof  to  the  county  recorder;  and  provided,  further,  that  the  board  of 
supervisors  of  counties  of  the  thirteenth  class  shall  furnish  each  justice  of  the  peace 
in  townships  having  a  population  of  twelve  thousand  or  more,  with  a  suitable  office  in 
which  to  hold  court  and  shall  also  furnish  the  necessary  furniture,  books,  blanks  and 
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supplies  for  said  court;  and  provided,  further,  that  in  townships  having  a  population 
of  twelve  thousand  or  more  there  shall  be  and  there  is  hereby  allowed  to  the  Justice 
of  the  peace,  one  clerk  which  office  is  hereby  created  who  shall  be  appointed  by  the 
justice  of  the  peace  of  said  township,  subject  to  the  approval  of  the  board  of  super- 
visors of  the  county  and  whose  salary  is  hereby  fixed  at  the  sum  of  six  -hundred  dollars 
per  annum,  payable  in  equal  monthly  installments  out  of  the  same  fund  and  in  the 
same  manner  and  at  the  same  time  as  the  salary  of  the  justice  of  the  peace  is  paid. 
Said  clerk  shall  take  the  oath  of  office  prescribed  for  county  officers  and  give  a  bond 
in  the  sum  of  one  thousand  dollars  conditioned  for  the  faithful  discharge  of  the  duties 
of  his  office  which  bond  shall  be  approved  and  filed  in  the  same  manner  as  are  bonds 
of  county  officers.  He  shall  keep  a  record  of  the  proceedings  of  said  court  and  issue  all 
processes  ordered  by  the  justice  of  said  court  and  receive  and  pay  into  the  county 
treasury  all  fines,  forfeitures  and  fees  paid  into  said  court.  He  shall  render  each  month 
to  the  county  auditor  and  the  county  treasurer,  an  exact  account  under  oath  of  all 
fines,  forfeitures  and  fees  paid  and  collected  and  he  shall  prepare  bonds,  and  justified 
bail  when  the  amount  has  been  fixed  by  the  court  or  Justice  and  may  administer  and 
certify  oaths  and  shall  remain  in  the  court  room  of  said  court  during  court  hours  and 
during  such  other  reasonable  times  as  may  be  necessary  for  the  proper  performance  of 
his  duty.  He  shall  have  the  custody  of  all  records  and  papers  of  said  court.  For  the 
purpose  of  this  section  the  population  of  townships  in  counties  of  this  class  is  hereby 
determined  to  be  the  population  of  such  townships  as  shown  by  the  federal  census  taken 
in  the  year  A.  D.  one  thousand  nine  hundred  ten.  In  townships  having  a  population  of 
six  thousand  and  less  than  twelve  thousand  the  Justice  of  the  peace  therein  shall 
receive  seventy-five  dollars  per  month;  in  townships  having  a  population  of  four  thou- 
sand and  less  than  six  thousand,  thirty-five  dollars  per  month;  in  townships  having  a 
population  of  one  thousand  five  hundred  and  less  than  four  thousand,  twenty-five  dollars 
per  month;  in  townships  having  a  population  of  one  thousand  and  less  than  one 
thousand  five  hundred,  fifteen  dollars  per  month,  and  in  all  other  townships  in 
said  county,  ten  dollars  per  month;  provided,  however,  that  in  all  townships  hav- 
ing an  area  equal  to  or  exceeding  one  thousand  square  miles  such  salary  shall  not  be 
less  than  fifty  dollars  per  month.  Each  Justice  of  the  peace  must  pay  into  the  county 
treasury  once  each  month  all  fines  collected  by  him  in  criminal  cases,  and  the  auditor 
shall  withhold  the  warrant  for  salary  until  a  sworn  statement  has  been  filed  with  him 
of  all  criminal  cases  tried  and  fines  collected  and  paid  into  the  county  treasury.  All 
provisions  of  this  paragraph  to  apply  to  present  incumbents. 

16.  Constabies  in  townships  having  one  or  more  cities,  or  portions  thereof  situated 
therein,  and  having  a  population  of  twelve  thousand  or  more,  fifteen  hundred  dollars 
per  annum,  payable  in  monthly  installments,  and  their  actual  traveling  expenses  when 
engaged  in  official  business  outside  of  such  townships,  which  shall  be  in  full  for  all 
services  rendered  by  them  in  all  civil  and  criminal  business.  They  shall  charge  and 
collect  such  fees  as  are  allowed  by  law,  and  they  shall  each  month  pay  into  the 
county  treasury  all  fees,  forfeitures,  fines,  and  commissions  collected  by  them  in  the 
discharge  of  their  duties  as  such  constables.  In  townships  having  a  population  of 
six  thousand  and  less  than  twelve  thousand  the  constable  shall  receive  fifty  dollars 
per  month;  in  townships  having  a  population  of  four  thousand  and  less  than  six  thou- 
sand, twenty-five  dollars  per  month;  in  townships  having  a  population  of  one  thousand 
five  hundred  and  less  than  four  thousand,  twenty  dollars  per  month;  and  in  all  other 
townships  in  said  county  ten  dollars  per  month;  provided,  that  in  all  townships 
having  an  area  equal  to  or  exceeding  one  thousand  square  miles  such  salary  shall  not 
be  less  thai^  fifty  dollars  per  month;  provided,  further,  that  In  addition  to  the  salaries 
herein  allowed,  each  constable  except  constables  in  townships  having  a  city  or  por- 
tion thereof  situated  therein,  and  having  a  population  of  twelve  thousand  or  more 
shall  receive  for  their  own  use  in  civil  cases  the  fees  allowed  by  law,  and  shall  be 
paid  out  of  the  treasury  of  the  county  his  actual  traveling  expenses  outside  of  his 
own  township,  but  within  his  county,  for  the  service  of  the  warrant  of  arrest  or  any 
other  paper  in  a  criminal  case,  both  going  and  returning,  ten  cents  per  mile;  for  each 
mile  actually  traveled  outside  of  his  county  both  going  and  returning  from  the  place  of 
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arrest  or  other  service,  five  cents  per  mile;  and  for  transporting  prisoners  to  the  county 
jail,  the  actual  cost  of  transportation. 

16.  [Population  of  townships.]  The  population  of  several  Judicial  townships  for  the 
purpose  of  fixing  compensation  of  township  officers  shall  be  ascertained  and  declared 
by  the  board  of  supervisors  on  the  first  Monday  after  the  first  day  of  January,  every  odd 
numbered  year. 

17.  [Supervisors.]  Each  supervisor  one  thousand  five  hundred  dollars  per  annum, 
payable  in  monthly  installments,  and  fifteen  cents  per  mile  one  way  for  traveling 
expenses  from  his  residence  to  the  place  of  meeting  of  the  board  at  the  county  seat,  for 
not  more  than  four  board  meetings  per  month,  and  the  necessary  actual  expenses 
incurred  by  him  while  engaged  in  county  business  outside  of  his  district,  not  exceed- 
ing in  the  aggregate  the  sum  of  three  hundred  dollars  per  annum. 

18.  [Purchasing  agent.]  The  board  of  supervisors  may  appoint  one  of  their  own  num« 
her  as  purchasing  agent  under  the  provision  of  section  four  thousand  forty-one  of  the 
Political  Code,  and  may  pay  him  not  to  exceed  seventy-five  dollars  per  month  in  addi- 
tion to  his  salary  as  supervisor,  and  may  make  rules  and  regulations  and  pass  ordi- 
nances relating  to  the  conduct  of  such  office. 

19.  Whenever  the  woric  of  an  offtce  lias  not  been  brought  down  to  date  by  the  retir- 
ing officer  and  the  present  incumbent  shall  present  to  the  board  of  supervisors  a 
signed  sworn  statement  setting  forth  explicitly,  and  in  detail  the  work  so  lacking  and 
which  was  in  that  condition  when  he  was  inducted  into  office,  and  provided  the  county 
auditor  shall  also  certify  to  the  public  necessity  of  the  work,  the  board  of  supervisors 
shall  investigate  such  condition  and  may,  if  they,  by  resolution,  certify  that  the  public 
necessity  demands  it  before  the  new  incumbent  can  make  up  such  work,  employ  addi- 
tional help  and  provide  for  compensation  for  such  time  as  such  work  consumes. 

20.  [Additional  help.]  Whenever  the  board  of  supervisors  shall  by  resolution  certify 
that  <m  account  of  the  formation  of  drainage,  road  or  other  special  districts,  the  forma- 
tion of  which  is  provided  by  law,  and  the  work  of  which  imposes  temporary  and  exces- 
sive clerical  burdens  upon  any  county  office,  or  offices,  they  may  appoint  such  additional 
help  as  they  deem  necessary  until  the  said  extra  work  is  completed,  and  they 
shall  fix  the  compensation  therefor;  and  they  may  designate  that  such  extra  help 
shall  work  part  of  the  time  in  one  office  and  part  of  the  time  in  another  office.  This 
shall  not  be  construed  to  provide  for  permanent  positions  in  any  office  to  care  for 
work  which  the  law  now  may  impose  on  such  county  office,  but  shall  only  be  exer- 
cised as  a  temporary  measure  to  expedite  the  public  business  in  a  reasonable  and  busi- 
nesslike manner  for  the  purposes  and  under  the  conditions  named. 

History:  Original  section  enacted  March  12,  1872,  repealed  and 
present  section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  464, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  304;  amended  February  28,  1911, 
Stats,  and  Amdts.  1911,  p.  158,  and  again  amended  April  24,  1911  (which 
amendment  is  given  in  Biennial  Supinement  1911  as  9  4242 [a]) ;  amend- 
ment approved  June  16,  1913,  fails  to  indicate  whether  it  is  an  amend- 
ment to  the  Act  of  February  28,  1911,  or  that  of  April  24,  1911,  Stats, 
and  Amdts.  1913,  p.  1248;  amended  April  15,  1915,  Stats,  and  Amdts. 
1915,  p.  74;  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1225.  in  effect 
July  27,  1917. 

ARTICLE  XIV. 

COUNTIES  OF  THE  FOURTEENTH  CLASS. 

§4243.  SALARIES  AND  PEES  OF  OFFICERS  OF.  In  counties  of  the 
fourteenth  class,  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: . 

1.  The  county  clerk,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  county  clerk  one 
deputy  for  each  department  of  the  superior  court  in  each  of  said  counties,  which  offices 
are  hereby  created,  as  provided  by  section  four  thousand  two  hundred  ninety  of  the 
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Political  Code  of  the  State  of  California.  Said  deputies  shall  be  appointed  by  said 
county  clerk,  shall  be  court  room  clerks  of  said  departments,  and  shall  each  receive  a 
salary  of  one  hundred  twenty-five  dollars  per  month,  which  shall  be  paid  by  said 
county  in  monthly  installments  at  the  same  time,  in  the  same  manner  and  out  of 
the  same  funds  as  the  salary  of  the  county  clerk  is  paid.  There  shall  be  also  and  is 
hereby  allowed  to  said  county  clerk  one  office  deputy,  which  office  is  hereby  created. 
Said  deputy  shall  be  appointed  by  said  county  clerk  and  receive  a  salary  of  one  hundred 
dollars  per  month,  which  shall  be  paid  by  said  county  in  monthly  installments  at  the 
same  time  and  in  the  same  manner  and  out  of  the  same  funds  as  the  salary  of  the 
county  clerk  is  paid.  In  each  year  in  which  a  new  and  complete  registration  of  voters 
is  required  by  law,  said  county  clerk  shall  appoint  an  additional  deputy  or  deputies* 
who  shall  receive  the  sum  of  seven  and  one-half  cents  per  name  for  taking  the  affidavits 
of  registration  outside  of  the  office  of  said  county  clerk,  and  the  claims  for  their  ser- 
vices at  said  rate  shall  be  presented  to  and  allowed  by  the  board  of  supervisors  as  other 
claims  are  presented  and  allowed.  In  each  year  in  which  a  general  election  is  held  the 
county  clerk  may  appoint  assistant  clerks,  which  offices  are  hereby  created,  and  whose 
compensation  shall  not  exceed  the  sum  of  nine  hundred  dollars  in  the  aggregate  for  all 
assistants  so  employed.  All  fees  received  by  this  office  shall  be  turned  over  to  the 
county  and  become  the  property  of  the  county.  All  the  provisions  in  this  paragraph  are 
to  apply  to  the  present  incumbent[s]. 

2.  The  sheriff,  two  thousand  five  hundred  dollars  per  annum  and  such  mileage  as  is 
now  allowed  by  law,  and  also  all  fees  for  service  of  papers  in  actions  arising  outside 
of  this  county;  provided,  that  in  counties  of  this  class  there  shall  be  and  hereby  is 
allowed  to  the  sheriff  six  deputies,  whose  offices  are  hereby  created,  and  who  shall  be 
appointed  by  the  sheriff,  and  shall  be  paid  salaries  as  follows:  One  chief  deputy 
sheriff  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  one  deputy 
sheriff,  to  act  as  a  finger  print  expert,  at  a  salary  of  one  thousand  eighty  dollars 
per  annum;  one  deputy  sheriff,  to  act  as  Jailer,  at  a  salary  of  one  thousand  two  hun- 
dred dollars  per  annum;  one  deputy  sheriff,  to  act  as  assistant  jailer,  at  a  salary  of 
nine  hundred  dollars  per  annum;  two  of  said  deputies  shall  act  as  bailiffs  of  the  supe- 
rior court  of  said  county,  at  a  salary  of  one  thousand  dollars  per  annum  each,  one 
for  each  department  thereof,  as  provided  by  section  four  thousand  two  hundred  ninety 
of  the  Political  Code  of  the  State  of  California;  and  there  shall  be  and  hereby  is 
allowed  to  said  sheriff  an  additional  deputy,  which  office  is  hereby  created,  who  shall  be 
an  office  deputy,  at  a  salary  of  one  thousand  dollars  per  year,  and  who  shall  be  appointed 
by  the  sheriff.  The  salaries  of  all  of  said  deputies  shall  be  paid  by  said  county  in  equal 
monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
funds  as  the  salary  of  the  sheriff  is  paid.  All  fees  and  commissions  except  as  here- 
inbefore in  this  paragraph  mentioned  shall  be  turned  over  to  the  county  and  become 
the  property  of  the  county.  All  the  provisions  of  this  paragraph  are  to  apply  to  the  pres- 
ent incumbent[s]. 

3.  The  recorder,  two  thousand  two  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  the  recorder  six  depu- 
ties who  shall  be  appointed  by  the  recorder,  and  shall  be  paid  the  following  salaries* 
to  wit: 

One  chief  deputy  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  five 
deputies  at  a  salary  of  nine  hundred  dollars  per  annum.  The  salaries  of  said  deputies 
shall  be  paid  by  the  county  in  equal  monthly  installments  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  funds  as  the  salary  [salaries]  of  the  county  officers  are 
paid.  All  fees  and  commissions  received  by  this  office  shall  be  turned  over  to  the  county 
and  become  the  property  of  the  county.  All  the  provisions  of  this  paragraph  are  to 
apply  to  the  present  incumbent [s]. 

4.  The  auditor,  two  thousand  dollars  per  annum.  In  counties  of  this  class  the  auditor 
may  appoint  assistant  auditors,  which  offices  are  hereby  created,  and  whose  compen- 
sation shall  not  exceed  the  sum  of  two  thousand  five  hundred  dollars  per  annum  in  the 
aggregate  for  all  assistants  so  employed;  and  provided,  that  the  auditor  shall  file  with 
the  county  clerk  a  verified  statement,  showing  in  detail  the  amounts  paid  and  the 
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persons  to  whom  such  compensation  has  been  paid  for  such  assistance  as  aforesaid. 
The  salaries  of  assistant  auditors  herein  provided  for  shall  be  paid  by  the  said  county 
at  the  same  time  and  in  the  same  manner  and  out  of  the  same  funds  as  the  salary 
of  the  auditor  is  paid;  provided,  that  on  and  after  January  1,  1919,  the  auditor  shall 
receive  two  thousand  two  hundred  dollars  per  annum. 

6.  The  treasurer,  one  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class,  there  shall  be  and  there  hereby  is  allowed  to  the  treasurer  two 
office  deputies,  which  offices  are  hereby  created,  at  a  salary  of  seventy-five  dollars  per 
month,  and  who  shall  be  appointed  by  thel  treasurer.  The  salary  [salaries]  of  said  depu- 
ties herein  provided  for  shall  be  paid  by  said  county  in  monthly  installments  at  the  same 
time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  treasurer  is 
paid;  provided,  that  on  and  after  January  1,  1919,  the  treasurer  shall  receive  two  thou- 
sand dollars  per  annum. 

6.  The  tax-collector,  two  thousand  dollars  per  annum;  provided,  that  in  counties  of 
this  class  there  shall  be  and  there  is  hereby  allowed  to  the  tax-collector  the  following 
deputies,  whose  offices  are  hereby  created,  and  who  shall  be  appointed  by  the  tax- 
collector:  One  chief  deputy  at  a  salan'  of  one  hundred  dollars  per  month,  and  such 
assistants  as  the  tax-collector  may  require;  provided,  that  the  compensation  of  such 
assistants  shall  not  in  the  aggregate  exceed  the  sum  of  two  thousand  six  hundred 
dollars  In  any  one  year;  and  provided,  further,  that  the  tax-collector  shall  file  with  the 
county  auditor  a  verified  statement,  showing  In  detail  the  amounts  and  the  persons  to 
whom  said  compensation  is  paid.  The  salaries  of  the  said  deputy  and  assistants  herein 
provided  for  shall  be  paid  by  said  county  in  monthly  Installments  at  the  same  time 
and  In  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  tax-collector 
is  paid;  provided,  that  on  and  after  January  1,  1919,  the  tax-collector  shall  receive  two 
thousand  two  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be  allowed  to  the  assessor  the  following  deputies,  whose  offices  are 
hereby  created,  and  who  shall  be  appointed  by  the  assessor:  One  deputy  who  shall  be 
chief  office  deputy  at  a  salary  of  one  hundred  twenty-five  dollars  per  month;  one 
office  deputy  at  a  salary  of  seventy-five  dollars  per  month,  and  such  field  deputies  as 
the  assessor  may  require,  and  whose  compensation  in  the  aggregate  shall  not  exceed 
six  thousand  five  hundred  dollars  in  any  one  year;  and  provided,  that  the  assessor 
shall  file  with  the  county  auditor  a  verified  statement  showing  in  detail  the  amounts 
and  the  persons  to  whom  said  compensation  is  paid.  The  salaries  of  such  deputies 
shall  be  paid  by  said  county  In  monthly  Installments  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  as  county  officers  are  paid.  All  fees  and 
commissions  including  commissions  on  poll  taxes,  collected  by  this  office  shall  be  turned 
over  to  the  county  and  become  the  property  of  the  county.  All  the  provisions  of  this 
paragraph  are  to  apply  to  the  present  incumbent. 

8.  The  district  attorney,  two  thousand  five  hundred  dollars  per  annum;  provided, 
that  in  counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  district 
attorney,  two  deputies,  to  be  appointed  by  the  district  attorney,  and  who  shall  be  regu- 
larly admitted  to  practice  before  the  courts  of  the  State  of  California.  Each  of  said 
deputies  shall  receive  a  salary  of  one  thousand  six  hundred  twenty  dollars  per  annum, 
which  salaries  shall  be  paid  by  said  county  in  equal  monthly  Installments  at  the  same 
time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  said  dis- 
trict attorney  is  paid.  There  shall  be  and  there  is  hereby  allowed  to  the  district 
attorney  a  stenographer  to  be  appointed  by  the  district  attorney,  at  a  salary  of 
seventy-five  dollars  per  month,  which  said  salary  shall  be  paid  by  said  county  in  equal 
monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
funds  as  the  salary  of  the  district  attorney.  All  the  provisions  of  this  paragraph  are  to 
apply  to  the  present  Incumbent 

9.    The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 
10.    The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by 
law. 
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11.  The  superintendent  of  schools,  two  thousand  two  hundred  fifty  dollars  per  annum 
and  actual  traveling  expenses  when  visiting  the  schools  of  the  county;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  Is  hereby  allowed  to  the  superinten- 
dent of  schools  one  office  deputy,  which  office  is  hereby  created,  at  a  salary  of  sixty-five 
dollars  per  month,  and  who  shall  be  appointed  by  the  said  superintendent  of  schools. 
The  salary  of  said  deputy  herein  provided  for  shall  be  paid  by  said  county  in  monthly 
installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as 
the  salary  of  the  superintendent  of  schools  is  paid. 

12.  The  surveyor,  eight  dollars  per  day  when  actually  employed  by  the  county. 

13.  Justices  of  the  peace.  Justices  of  the  peace  shall  receive  the  following  monthly 
salaries,  to  be  paid  each  month  in  the  sanxe  manner  and  out  of  the  same  fund  as 
county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered  by  them  as 
such  officers:  (1)  In  townships  having  a  population  of  twelve  thousand  or  over,  one 
hundred  twenty-five  dollars;  (2)  in  townships  having  a  population  of  nine  thousand 
or  over  up  to  twelve  thousand,  one  hundred  dollars;  (3)  in  townships  having  a  popu- 
lation of  six  thousand  or  over  up  to  nine  thousand,  fifty  dollars;  (4)  in  townships  hav- 
ing a  population  of  three  thousand  or  over  up  to  six  thousand,  twenty-five  dollars; 
(5)  in  townships  having  a  population  less  than  three  thousand,  ten  dollars. 

14.  Constables.  Constables  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are  paid; 
which  shall  be  in  full  for  all  services  rendered  by  them  in  criminal  cases:  (1)  In  town- 
ships having  a  population  of  twelve  thousand  or  over,  one  hundred  twenty-five  dollars; 
(2)  in  townships  having  a  population  of  nine  thousand  or  over  up  to  twelve  thou- 
sand, one  hundred  dollars;  (3)  in  townships  having  a  population  of  six  thousand 
or  over  up  to  nine  thousand,  fifty  dollars;  (4)  in  townships  having  a  population  of 
three  thousand  or  over  up  to  six  thousand,  twenty-five  dollars;  (5)  in  townships  hav- 
ing a  population  less  than  three  thousand,  ten  dollars;  provided,  that  in  townships 
having  more  than  one  constable,  each  such  officer  shall  receive  a  salary  of  seventy- 
five  dollars  per  month;  also  provided,  further,  that  each  constable  shall  receive  his 
actual  and  necessary  expenses  incurred  in  conveying  prisoners  to  the  court  or  to  the 
county  jail.  In  addition  to  the  compensation  received  in  criminal  cases,  each  con- 
stable shall  receive  and  retain  for  his  own  use,  such  fees  as  are  now  or  may  hereafter 
be  allowed  by  law  for  all  services  performed  by  him  in  civil  actions. 

15.  Supervisors.  Each  supervisor,  one  thousand  five  hundred  dollars  per  annum, 
payable  in  monthly  installments,  and  fifteen  cents  per  mile  one  way  for  traveling 
expenses  from  his  residence  to  the  place  of  meeting  of  the  board  at  the  county 
seat,  for  not  more  than  four  board  meetings  per  month,  and  the  necessary  actual 
expenses  incurred  by  him  while  engaged  in  county  business  outside  of  his  district, 
not  exceeding  in  the  aggregate  the  sum  of  three  hundred  dollars  per  annum. 

16.  A  live  stock  inspector,  nine  hundred  dollars  per  annum,  which  shall  be  in  full 
payment  for  all  services  rendered  by  said  inspector. 

17.  [Population  of  townships.]  For  the  purposes  of  subdivisions  thirteen  and  four- 
teen of  this  section,  the  population  of  the  several  Judicial  townships  shall  be  deter- 
mined by  the  United  States  census  taken  in  one  thousand  nine  hundred  ten;  provided, 
that  the  board  of  supervisors  of  said  county  may  each  four  years  thereafter  cause  a 
census  of  any  or  all  townships  in  the  county  to  be  taken  for  the  purpose  of  deter- 
mining the  population  of  said  township  or  townships  upon  which  to  base  the  salaries 
of  Justices  of  the  peace  and  constables. 

18.  [Fees  of  Jurors.]  In  counties  of  this  class  grand  and  trial  Jurors  in  superior 
courts  shall  receive  for  each  day's  attendance,  per  day  the  sum  of  two  dollars.  In 
Justices'  courts  in  civil  cases  Jurors  shall  receive  for  each  day's  attendance  per  day 
the  sum  of  two  dollars.  In  Justices'  and  recorders'  courts  in  criminal  cases  jurors 
shall  receive  for  each  day's  attendance  per  day  the  sum  of  one  dollar  and  fifty  cents. 
And  all  jurors  shall  receive  for  each  mile  actually  and  necessarily  traveled  from 
their  residences  to  the  place  of  service,  in  going  only, .  the  sum  of  fifteen  cents  per 
mile,  such  mileage  to  be  allowed  but  once  during  any  session  of  the  court  where  such 
jurors  serve;   provided,  that  the  fees  of  all  trial  jurors  in  civil  cases  shall  be  paid 
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by  the  litigants  as  other  coats  are  paid,  and  Jurors  in  criminal  cases  in  recorders' 
courts  shall  be  paid  by  the  municipality  in  which  such  court  is  or  may  be  established. 

19.  [Constitutionality.]  If  any  paragraph,  sentence,  clause  or  phrase  of  this  act  is 
for  any  reason  held  to  be  unconstitutional,  such  decision  shall  not  affect  the  validity 
of  the  remaining  portions  of  this  section.  The  legislature  hereby  declares  that  it 
would  have  passed  this  section  and  each  paragraph,  sentence,  clause  and  phrase  thereof, 
irrespective  of  the  fact  that  any  one  or  more  paragraphs,  sentences,  clauses  or  phrases 
is  declared  unconstitutional. 

History:  Original  section,  making  it  the  duty  of  recorder  to  make 
certificate  and  to  ^ve  certificate  of  searches,  repealed  and  present 
section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  466,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  306;  amended  March  13,  1909,  Stats,  and 
Amdts.  1909,  p.  322;  February  28,  1911,  Stats,  and  Amdts.  1911,  p.  161, 
and  again  amended  on  April  26,  1911  (which  amendment  is  given  in 
Biennial  Supplement  1911  as  §  4243 [a]) ;  amendment  approved  June  16, 
1913,  does  not  show  whether  it  is  an  amendment  of  the  Act  of  Febru- 
ary 28,  1911,  or  that  of  Act  of  April  26,  1911,  Stats,  and  Amdts.  1913, 
p.  1260;  amended  June  1,  1915,  Stats,  and  Amdts.  1915,  p.  1029;  May  28, 
1917,  Stats,  and  Amdts.  1917,  p.  1007.    in  effect  July  27,  1917. 

ARTICLE  XV. 
COUNTIES  OP  THE  FIFTEENTH  CLASS. 

§4244.  SALABIES  AND  FEES  OF  OFFIOEBS  OF.  In  counties  of  the 
fifteenth  class,  the  county  and  township  officers  shall  receive,  as  compensation  for  the 
services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit: 

1.  The  county  cierk  shall  receive  three  thousand  six  hundred  dollars  per  annum; 
provided,  that  in  counties  of  this  class  there  shall  be,  and  there  hereby  is  allowed  to 
the  county  clerk  the  following  clerks,  deputies  and  employees  who  shall  be  appointed 
by  the  county  clerk  and  shall  be  paid  salaries  as  follows:  Two  deputies  at  a  salary  of 
one  hundred  twenty-five  dollars  per  month  each;  one  deputy  at  a  salary  of  seventy-five 
dollars  per  month,  and  one  stenographer  and  one  copyist  at  a  salary  of  sixty  dollars 
per  month  each. 

2.  The  sherifr  shall  receive  four  thousand  eight  hundred  dollars  per  annum;  and 
there  shall  be  and  there  is  hereby  allowed  to  the  sheriff  the  following  deputies,  who 
shall  be  appointed  by  the  sherift  and  shall  be  paid  salaries  as  follows:  One  chief 
deputy  at  a  salary  of  one  thousand  eight  hundred  dollars  per  annum;  one  courtroom 
deputy  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  one  deputy  sheriff 
to  act  as  Jailor,  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum. 

The  salaries  of  the  deputies  herein  provided  for  shall  be  paid  by  the  county  in 
monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
fund,  as  the  salary  of  the  sheriff  is  paid. 

3.  The  recorder,  two  thousand  five  hundred  dollars  per  annum,  and  there  shall  be 
and  there  is  hereby  allowed  to  the  county  recorder  two  deputies  who  shall  be  appointed 
by  the  recorder  and  shall  be  paid  a  salary  of  nine  himdred  dollars  per  annum  each. 
The  recorder  shall  collect  and  pay  into  the  county  treasury  the  fees  required  by  law; 
provided,  that  whenever  the  amount  of  the  fees  so  collected  in  any  one  month  shall 
exceed  the  sum  of  four  hundred  dollars,  the  recorder  may  in  addition  to  his  salary, 
retain  for  his  own  use  one-half  of  all  such  excess. 

4.  The  auditor  shall  receive  three  thousand  dollars  per  annum,  and  there  is  hereby 
allowed  to  the  auditor  three  deputies  who  shall  be  appointed  by  the  auditor,  one  who 
shall  be  paid  one  thousand  eighty  dollars  per  annum  and  one  w^o  shall  be  paid  one 
thousand  dollars  per  annum  and  one  from  August  first  to  October  first  inclusive 
of  each  year  who  shaU  be  paid  sixty  dollars  per  month;  and  it  is  further  provided,  that 
if  the  board  of  supervisors  in  any  year  shall  act,  order  or  direct  the  auditor  to  prepare 
and  oomplle  its  annual  statistical  report,  and  on  so  performing  such  services  and  in 
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that  event,  he  shall  be  allowed  the  further  sum  of  three  hundred  dollars  payable  upon 
the  completion  and  acceptance  of  said  report.  The  salaries  of  the  deputies  herein  pro- 
vided for  shall  be  paid  in  the  same  manner  as  the  salary  of  the  auditor  is  paid. 

5.  The  treasurer  shall  receive  two  thousand  four  hundred  dollars  per  annum;  and 
there  is  hereby  allowed  to  the  treasurer  one  deputy  to  be  appointed  by  him  who  shall 
receive  a  salary  of  six  hundred  dollars  per  annum  which  shall  be  paid  by  the  county  in 
monthly  Installments,  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
fund  as  the  salary  of  the  treasurer  is  paid. 

6.  The  tax-collector  shall  receive  two  thousand  eight  hundred  dollars  per  annum; 
and  there  shall  be  and  there  hereby  is  allowed  to  the  tax-collector  one  deputy  who 
shall  be  appointed  by  the  tax-collector  and  shall  receive  a  salary  of  one  hundred  dollars 
per  month. 

7.  The  license-collector  shall  receive  ten  per  cent  of  all  licenses  collected  by  him. 

8.  The  assessor  shall  receive  four  thousand  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  assessor  the 
following  deputies,  clerks  and  assistants  to  be  appointed  by  said  assessor  which  posi- 
tions are  hereby  created  and  the  salaries  of  which  are  hereby  fixed  as  follows:  One 
chief  deputy  assessor,  one  thousand  eight  hundred  dollars  per  annum;  one  office  deputy 
assessor,  seven  hundred  twenty  dollars  per  annum;  eight  field  deputy  assessors  for  not 
exceeding  four  months  in  any  one  year,  one  hundred  twenty-five  dollars  each  per 
month;  four  field  deputy  assessors  for  not  exceeding  three  months  in  every  one  year, 
one  hundred  twenty-five  dollars  per  month;  three  copyists  for  not  exceeding  three 
months  in  any  one  year,  eighty  dollars  per  month;  and  such  additional  assistants  as 
the  assessor  may  require,  and  whose  compensation  shall  not  in  the  aggregate,  exceed 
the  sum  of  one  thousand  five  hundred  dollars  per  annum,  said  additional  assistants 
to  be  paid  for  their  services  on  the  presentation  and  filing  with  the  board  of  super- 
visors of  said  county  a  duly  verified  claim  or  claims  therefor.  Said  assessor  may 
employ  such  assistants  as  may  be  necessary  in  making  maps,  plats  and  drawings 
essential  for  the  use  in  the  assessor's  office  in  the  performance  of  his  duty,  and  the 
expense  thereof  shall  be  a  charge  against  the  county.  It  is  hereby  further  provided, 
that  the  said  assessor  shall  retain  no  commission  for  the  collection  of  personal  prop- 
erty taxes,  state  poll  taxes  or  road  poll  tax,  but  that  all  such  claims  shall  be  paid  Into 
the  county  treasury  and  become  the  property  of  the  county. 

9.  The  district  attorney  shall  receive  three  thousand  six  hundred  dollars  per  annum, 
and  said  district  attorney  while  in  receipt  of  said  salary  shall  be  disqualified  from 
engaging  in  the  practice  of  law  in  any  and  all  of  the  courts  of  this  state,  in  any 
action  or  cause  wherein  the  county  in  which  he  is  elected  and  serves  or  the  State  of 
California  is  not  a  party  or  parties;  and  there  is  hereby  allowed  to  the  district  attorney 
one  deputy  to  be  appointed  by  him  who  shall  receive  a  salary  of  one  thousand  eight 
hundred  dollars  per  annum,  one  stenographer  who  shall  receive  a  salary  of  one  thou- 
sand two  hundred  dollars  per  annum,  and  there  is  hereby  allowed  the  district  attorney 
one  detective  to  be  appointed  by  him  who  shall  receive  a  salary  of  one  thousand  two 
hundred  dollars  per  annum,  and  shall  be  subject  to  removal  at  any  time  by  the  district 
attorney. 

10.  The  coroner  shall  receive  such  fees  as  are  now,  or  may  hereafter  be  allowed 
by  law. 

11.  The  public  adnrtinistrator  shall  receive  such  fees  as  are  now,  or  may  hereafter  be 
allowed  by  law. 

12.  The  superintendent  of  schools,  two  thousand  five  hundred  dollars  per  annum; 
and  there  shall  be  and  there  is  hereby  allowed  to  the  superintendent  of  schools,  one 
deputy,  who  shall  be  appointed  by  the  superintendent  of  schools,  and  shall  be  paid  a 
salary  of  nine  hundred  dollars  per  annum. 

13.  The  surveyor  shall  receive  two  thousand  dollars  per  annum,  and  necessary  trav- 
eling expenses  while  in  the  performance  of  the  duties  of  his  office. 

14.  [Supervisors.]  Elach  supervisor,  one  thousand  two  hundred  dollars  per  annum, 
and  mileage  at  twenty  cents  per  mile,  for  all  distances  traveled  by  him  as  supervisor 
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or  as  road  commissioner;  such  mileage  not  to  exceed  In  any  one  year  the  sum  of  one 
thousand  dollars. 

15.  [Reporter.]  The  official  shorthand  reporter  shall  receive  two  thousand  dollars 
per  annum  for  the  department  of  the  superior  court  to  which  he  has  been  appointed. 
Whenever  one  reporter  shall  be  appointed  to,  and  shall  perform  the  duties  required 
of  the  official  shorthand  reporter,  for  more  than  one  department  of  said  superior  court, 
he  shall  receive  a  salary  therefor  of  two  thousand  eight  hundred  dollars  per  annum. 
In  addition  thereto  he  shall  receive  for  transcribing  notes,  the  sum  of  ten  cents  per 
folio  for  the  original,  and  five  cents  per  folio  for  all  copies  thereof. 

16.  [Justices  of  the  peace.]  In  townships  having  a  population  of  seven  thousand  or 
over,  two  justices  of  the  peace  shall  be  elected,  and  each  shall  receive  a  salary  of  one 
hundred  twenty-five  dollars  per  month.  In  townships  having  a  population  less  than 
seven  thousand  and  over  four  thousand  there  shall  be  but  one  justice  of  the  peace 
elected  and  he  shall  receive  a  salary  of  fifty  dollars  per  month.  In  all  other  townships 
there  shall  be  but  one  justice  of  the  peace,  who  shall  receive  a  salary  of  twenty  dollars 
per  month. 

[Fees  of  Justices.]  All  Justices  In  counties  of  this  class  shall  collect  In  civil  cases 
only,  the  following  fees,  to  wit: 

(1)  For  all  services  before  trial  or  entry  of  Judgment  by  default  or  confession,  two 
dollars,  and  for  all  additional  services  in  such  action,  including  execution  and  satis- 
faction of  Judgment,  two  dollars. 

(2)  For  the  trial  of  civil  actions  and  all  proceedings  subsequent  thereto,  three  dollars. 

(3)  For  certificate  and  transmitting  papers  and  transcript  on  appeal,  one  dollar. 

(4)  For  copies  of  papers  on  docket  per  folio,  ten  cents. 

(5)  For  issuing  a  search  warrant,  the  fee  to  be  paid  by  the  party  demanding  the 
same,  one  dollar. 

(6)  For  celebrating  a  marriage,  and  returning  a  certificate  thereof  to  the  county 
recorder,  five  dollars. 

(7)  For  taking  an  acknowledgment  of  an  instrument,  for  the  first  name  fifty  cents, 
and   for  each  additional  name  twenty-five  cents. 

(8)  For  administering  an  oath,  and  certifying  the  same,  fifty  cents. 

(9)  For  issuing  a  commission  to  take  testimony,  one  dollar. 

(10)  For  all  services  connected  with  the  posting  of  estrays  one  dollar. 

(11)  For  issuing  each  affidavit,  certificate,  process,  writ,  order,  or  paper  required  by 
law  to  be  issued,  not  otherwise  herein  provided  for,  twenty-five  cents. 

(12)  For  taking  bail  in  all  proceedings,  pending  before  another  magistrate,  fifty  cents. 
All  such  fees  collected  by  such  Justice  shall  be  paid  into  the  general  fund  of  the 

county  treasury. 

17.  [Constables.]  In  townships  having  a  population  of  seven  thousand  or  over,  two 
constables  shall  be  elected  and  each  shall  receive  a  salary  of  forty  dollars  per  month. 
In  townships  having  a  population  less  than  seven  and  over  four  thousand,  there  shall 
be  but  one  constable  elected,  and  he  shall  receive  a  salary  of  twenty-five  dollars  per 
month,  in  all  other  townships  there  shall  be  but  one  constable  who  shall  receive 
twenty  dollars  per  month. 

[Fees  of  constables.]  All  constables  in  addition  to  the  salaries  above  provided  for, 
shall  receive  and  collect,  for  their  use  and  benefit,  in  civil  cases  only,  the  following 
fees,  to  wit: 

(1)  For  serving  summons  and  complaints,  for  each  defendant  served,  fifty  cents. 

(2)  For  each  copy  of  summons  made  by  him,  twenty-five  cents. 

(3)  For  levying  writ  of  attachment  or  execution,  or  executing  an  order  of  arrest,  in 
a  civil  case  or  for  delivery  of  personal  property,  two  dollars. 

(4)  For  serving  a  writ  of  attachment  or  execution  on  any  ship,  boat,  or  vessel,  three 
dollars. 

(5)  For  keeping  personal  property,  such  sum  as  the  court  may  order,  but  no  more 
than  two  dollars  fifty  cents  per  day,  for  a  keeper,  when  necessarily  employed. 

(6)  For  taking  a  bond  or  undertaking,  one  dollar. 
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(7)  For  copies  of  writs  or  other  papers,  except  summoiiB,  complaints,  and  subpoenas, 
per  folio  fifteen  cents;  provided,  that  when  correct  copies  are  furnished  him  for  use, 
no  charges  shall  be  made  for  such  copies. 

(8)  For  serving  any  writ,  notice  or  order,  except  summons,  complaint,  or  subpoena, 
for  each  person  served,  fifty  cents. 

(9)  For  writing  and  posting  each  notice  of  sale  of  property,  fifty  cents. 

(10)  For  furnishing  notice  of  publication,  twenty-five  cents. 

(11)  For  serving  subpoenas,  each  witness  including  copy,  fifty  cents. 

(12)  For  collecting  money  on  execution  two  and  one-half  per  cent 

(13)  For  executing  and  delivering  certificate  of  sale,  fifty  cents. 

(14)  For  executing  and  delivering  constable's  deed,  two  dollars  a4d  fifty  cents. 
(16)  For  each  mile  actually  traveled  within  his  county  in  the  service  of  any  civil  suit, 

order,  or  paper,  in  going  only,  per  mile,  twenty-five  cents.    No  constructive  mileage 
shall  be  allowed. 

(16)  For  each  mile  necessarily  traveled  within  his  county,  in  executing  a  warrant 
of  arrest,  both  in  going  to  and  returning  from  the  place  of  arrest,  fifteen  cents;  and  the 
actual  cost  of  the  transportation  of  the  prisoner  or  prisoners  from  the  place  of  arrest 
to  the  Justice  court,  and  the  necessary  expense  of  assistance;  provided,  that  for  trav- 
eling in  performance  of  two  or  more  official  services  at  the  same  time.  Including  the 
service  of  criminal  process,    but  one  mileage  shall  be  charged. 

(17)  For  each  mile  necessarily  traveled  outside  his  county  in  executing  a  warrant 
of  arrest,  both  in  going  to  and  returning  from  the  place  of  arrest,  fifteen  cents. 

(18)  For  transporting  prisoners  to  the  county  Jail,  from  the  Justice's  court  or  from 
the  county  jail  to  the  Justice's  court  actual  cost  of  transportation  and  assistance,  and 
mileage  at  twenty-five  cents  per  mile,  one  way.  In  conveying  two  or  more  prisoners, 
but  one  mileage  shall  be  charged. 

(19)  For  each  day  in  which  the  constable  is  charged  with  the  custody  of  a  prisoner 
or  prisoners,  two  dollars  fifty  cents,  and  for  necessary  expense  of  maintenance  and 
assistance  In  keeping  said  prisoners. 

(20)  Fbr  summoning  a  Jury  in  a  civil  case,  twenty-five  cents  for  each  of  the  persons 
so  summoned,  and  mileage  at  the  rate  of  twenty-five  cents  per  mile,  going  only. 

(21)  For  attending  court  during  the  trial  of  a  civil  cause,  per  day,  three  dollars. 

(22)  For  making  sales  of  estrays  in  civil  cases,  the  same  fees  as  for  sales  on 
execution. 

(23)  For  serving  writ  of  possession  or  restitution,  putting  a  person  in  possession  of 
the  premises,  and  removing  the  occupants  therefrom,  three  dollars  per  day,  and  mileage 
at  twenty-five  cents  per  mile,  going  only. 

(24)  The  mileage  provided  for  herein  shall  be  computed  for  the  shortest  practicable 
traveled  route  between  the  two  points  for  which  njileage  is  claimed. 

18.  [Jurors.]  The  fees  of  grand  jurors  and  trial  jurors  in  the  superior  courts,  of  said 
counties  of  the  fifteenth  class.  In  civil  and  criminal  cases  shall  be  three  dollars,  in 
lawful  money  of  the  United  States,  for  each  day's  attendance,  and  mileage  to  be  com- 
puted at  the  rate  of  fifteen  cents  per  mile  for  each  mile  necessarily  traveled  in 
attending  court,  in  going  only.  In  criminal  cases  such  fees  and  mileage  of  said  trial 
Jurors  in  the  superior  court  shall  be  paid  by  the  treasurer  of  the  county  out  of  the 
general  fund  of  said  county  upon  warrants  drawn  by  the  county  auditor  upon  the 
written  order  of  the  Judge  of  the  court  In  which  said  Juror  was  in  attendance,  and  the 
treasurer  of  said  county  shall  pay  said  warrants.  The  board  of  supervisors  of  said 
county  Is  hereby  directed  to  make  suitable  appropriations  for  the  payment  of  the  fees 
herein  provided  for. 

19.  The  fees  of  Jurors  In  justice's  courts  In  civil  and  criminal  cases,  shall  be  two 
dollars  In  lawful  money  of  the  United  States  for  each  day's  attendance  and  mileage 
to  be  computed  at  the  rate  of  fifteen  cents  per  mile  for  each  mile  necessarily  traveled 
in  attending  court  in  going  only;  in  criminal  cases  such  fees  and  mileage  of  said  trial 
Jurors  in  the  Justices'  courts  shall  be  paid  by  the  treasurer  of  the  county  out  of  the 
general  fund  of  said  county  upon  warrants  drawn  by  the  county  auditor  upon  the 
written  order  of  the  Judge  of  the  court  in  which  said  Jury  was  In  attendance  and  the 
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treasurer  of  said  county  shall  pay  said  warrants.  The  board  of  supervisors  of  said 
county  is  hereby  directed  to  make  suitable  appropriations  for  the  payments  of  the 
fees  herein  provided  for. 

20.  [Monthly  payments.]  All  salaries  provided  for  in  this  article  shall  be  paid  out 
of  the  treasury  of  the  county  in  monthly  installments,  and  all  fees  shall  be  paid  from 
the  county  treasury  as  other  bills  against  the  county  are  paid. 

History:  Former  section,  relating  to  the  liability  of  recorder  for  negli- 
gence of  certain  duties,  repealed  and  present  section  enacted  March 
18,  1907,  Stats,  and  Amdts.  1907,  p.  468,  Kerr's  Stats,  and  Amdts. 
1906-7,  p.  308;  amended  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  727; 
February  28,  1911,  Stats,  and  Amdts.  1911,  p.  164,  and  again  amended 
on  April  27,  1911  (which  amendment  is  given  in  Biennial  Supplement 
1911  as  §  4244 [a]) ;  amendment  approved  June  16, 1913,  contains  nothing 
to  Indicate  whether  the  amendment  is  to  the  Act  of  February  28,  1911, 
or  that  of  April  27,  1911,  Stats,  and  Amdts.  1913,  p.  1211;  amended 
May  18,  1915,  Stats,  and  Amdts.  1915,  p.  533;  May  28,  1917,  Stats,  and 
Amdts.  1917,  p.  1249.    in  effect  July  27,  1917. 

ARTICLE  XVI. 
COUNTIES  OF  THE  SIXTEENTH  CLASS. 

§4245.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
sixteenth  class,  the  county  and  township  officers  shall  receive,  as  full  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries: 

1.  The  county  clerk,  three  thousand  six  hundred  dollars  per  annum;  provided,  tliat  in 
counties  of  this  class,  there  shall  be  and  there  is  hereby  allowed  to  the  county  clerk 
the  following  clerks,  deputies  and  employees  who  shall  be  appointed  by  the  county 
clerk  jand  shall  be  paid  salaries  as  follows:  One  chief  deputy  at  a  salary  of  one 
hundred  thlrty-flve  dollars  per  month;  two  courtroom  deputies  at  a  salary  of  one 
hundred  twenty-five  dollars  each  per  month;  one  office  deputy  at  a  salary  of  one  hundred 
dollars  per  month;  one  stenographer  at  a  salary  of  ninety  dollars  per  month;  one 
copyist  at  a  salary  of  seventy  dollars  per  month;  provided,  further,  that  in  any  year 
the  compilation  of  a  registration  of  voters  is  required  by  law,  or  supplements  to  be 
made  thereto,  the  county  clerk  shall  receive  as  expenses  for  compiling  such  registration 
of  voters  and  making  supplements  thereto,  and  work  incident  to  elections,  the  sum  of 
five  cents  for  each  name  registered,  to  be  paid  upon  the  filing  and  presentation  of  duly 
yerifled  claims  therefor,  by  the  county  clerk  with  the  board  of  supervisors  of  said 
county;  and  provided,  further,  that  in  any  year  when  a  registration  of  voters  is  required 
by  law  or  supplements  to  be  made  thereto,  the  said  county  clerk  may  appoint  such 
number  of  registration  deputies  as  may  be  necessary  for  the  registration  of  voters 
in  their  respective  precincts,  each  of  said  deputies  to  receive  the  sum  of  ten  cents 
per  name  for  each  elector  registered  by  him;  said  registration  deputies  to  be  paid 
for  their  services  on  the  presentation  and  filing  with  the  board  of  supervisors  of  said 
comity,  a  duly  verified  claim  therefor  on  the  general  fund  of  said  county,  after  proper 
allowance  of  said  claim  by  said  board  of  supervisors;  the  salaries  of  the  deputies, 
clerks  and  employees  herein  provided  for  shall  be  paid  by  said  county  in  monthly 
installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as 
the  salary  of  the  county  clerk  is  paid;  provided,  further,  that  the  compensation  for 
registration  of  electors  and  compilation  of  the  registration  of  voters  and  supplements 
thereto  as  herein  provided  for,  shall  not  be  paid  in  monthly  installments  but  shall  be 
paid  after  proper  allowance  of  such  claims  by  the  board  of  supervisors  of  said  county. 

2.  The  sheriff,  five  thousand  dollars  per  annum.  All  mileage  for  service  of  papers 
in  civil  action  arising  either  inside  or  outside  of  the  county,  excepting  actions  in  which 
the  county  is  interested.  All  fees  for  service  of  papers  in  civil  actions.  All  expenses 
incurred  in  criminal  cases  and  mileage  In  criminal  cases,  for  each  mile  actually  and 
necessarily  traveled  by  automobile  twelve  and  one-half  cents  per  mile.     The  sum  of 
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thirty-seven  and  one-half  cents  per  day  for  feeding  each  prisoner  committed  to  his 
custody;  provided,  that  In  counties  of  this  class  there  shall  be  and  there  hereby  Is 
allowed  to  the  sheriff,  the  following  deputies,  clerks  and  employees,  who  shall  be 
appointed  by  the  sheriff,  and  shall  be  paid  salaries  as  follows:  One  chief  deputy 
sheriff  at  a  salary  of  one  hundred  sixty-six  and  seventy-five  one-hundredths  dollars  per 
month;  one  deputy  sheriff  for  the  office  at  a  salary  of  one  hundred  twenty-five  dollars 
per  month;  one  deputy  sheriff  to  act  as  Jailer  at  a  salary  of  one  hundred  dollars  per 
month;  two  deputy  sheriffs  to  act  as  bailiffs  at  a  salary  of  one  hundred  dollars  per 
month  each,  and  a  stenographer  to  the  sheriff  at  a  salary  of  ninety  dollars  per  month. 
The  salaries  of  the  deputies,  clerks  and  employees  herein  provided  for  shall  be  paid 
by  the  county  in  monthly  installments,  at  the  same  time  and  in  the  same  manner  and 
out  of  the  same  fund  as  the  salary  of  the  sheriff  is  paid. 

3.  The  recorder,  three  thousand  two  hundred  fifty  dollars  per  annum;  provided,  that 
In  counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  recorder 
the  following  deputies,  clerks  and  employees,  who  shall  be  appointed  by  the  county 
recorder,  and  shall  be  paid  salaries  as  follows:  One  chief  deputy,  at  a  salary  of  one 
hundred  thirty-five  dollars  per  month;  one  deputy  at  a  salary  of  one  hundred  ten 
dollars  per  month;  two  index  clerks,  at  a  salary  of  seventy-five  dollars  each  per 
month;  three  copyists,  at  a  salary  of  eighty  dollars  each  per  month;  and  two  copyists 
at  a  salary  of  seventy-five  dollars  each  per  month.  The  salaries  of  the  deputies,  clerks 
and  employees  herein  provided  for  shall  be  paid  by  the  county  in  monthly  installments, 
at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of 
the  county  recorder  is  paid. 

4.  The  auditor,  three  thousand  two  hundred  fifty  dollars  per  annum;  provided,  that  in 
counties  of  this  class,  there  shall  be  and  there  hereby  is  allowed  to  the  auditor  the 
following  clerks  and  employees,  who  shall  be  appointed  by  the  county  auditor,  and 
shall  be  paid  salaries  as  follows:  One  deputy  auditor  at  a  salary  of  one  himdred 
twenty-five  dollars  per  month  and  a  sum  not  to  exceed  nine  hundred  dollars  in  any 
one  year  for  such  additional  clerk  hire  as  may  be  necessary,  said  clerks  not  to  secure 
a  greater  amount  than  three  dollars  per  day  each.  The  salaries  of  the  clerks  and 
employees  herein  provided  for  shall  be  paid  by  the  county  in  monthly  installments,  at 
the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the 
county  auditor  is  paid.  The  auditor  is  further  allowed  a  deputy  who  shall  be  a  qualified 
accountant,  to  act  as  chief  accountant  provided  that  the  uniform  system  of  accounting 
as  devised  by  the  state  board  of  control  is  Installed  and  continuously  employed,  who 
shall  receive  a  salary  of  one  hundred  fifty  dollars  per  month. 

5.  The  treasurer,  three  thousand  two  hundred  fifty  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  treasurer, 
one  deputy  treasurer  who  shall  be  appointed  by  the  treasurer  and  who  shall  receive 
a  salary  of  one  hundred  dollars  per  month,  said  salary  to  be  paid  In  monthly  install- 
ments, at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the 
salary  of  the  treasurer  is  paid;  provided,  however,  that  the  bond  of  the  treasurer  shall 
be  executed  with  a  reliable  bonding  and  surety  company  and  that  the  cost  of  said 
bond,  when  duly  approved,  shall  be  a  charge  against  the  county  and  payable  out  of 
the  general  fund. 

6.  The  tax-collector,  three  thousand  two  hundred  fifty  dollars  per  annum;  provided, 
that  in  counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  tax- 
collector  the  following  clerks,  deputies  and  employees,  who  shall  be  appointed  by  the 
tax-collector,  and  shall  be  paid  salaries  as  follows:  One  deputy  tax-collector  at  a 
salary  of  one  hundred  thirty-five  dollars  per  month;  one  stenographer  to  the  tax- 
collector  at  a  salary  of  ninety  dollars  per  month;  and  such  copyists  as  the  tax-collector 
may  appoint  at  a  salary  of  not  to  exceed  two  and  one-half  dollars  per  day  each;  pro- 
vided, however,  that  the  total  amount  of  salary  and  compensation  paid  to  such  copyists 
shall  not  exceed  the  sum  of  one  thousand  seven  hundred  dollars  per  annum;  one  index 
clerk  to  be  paid  not  to  exceed  one  cent  for  each  separate  assessment  appearing  on  the 
rolls  each  year;  such  copyists  and  index  clerk  to  be  paid  for  their  services  on  the 
presentation  and  filing  with  the  board  of  supervisors  of  said  county  a  duly  verified 
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claim  therefor.  The  salaries  of  the  deputies,  clerks  and  employees  herein  provided 
for  shall  be  paid  by  said  county  in  monthly  installments  at  the  same  time  and  In  the 
same  manner  and  out  of  the  same  fund  as  the  salary  of  the  tax-collector  is  paid; 
provided,  however,  that  the  compensation  of  said  copyists  and  said  index  clerks  shall 
be  paid  on  the  presentation  and  filing  of  claims  with  the  board  of  supervisors  as 
hereinbefore  provided. 

7.  The  district  attorney,  three  thousand  two  hundred  fifty  dollars  per  annum;  pro- 
vided, that  in  coimties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to 
the  district  attorney  the  following  deputies,  clerks  and  employees  who  shall  be  appointed 
by  the  district  attorney,  who  shall  hold  office  at  the  pleasure  of  the  district  attorney 
and  shall  be  paid  salaries  as  follows:  One  chief  deputy  district  attorney  at  a  salary 
of  two  hundred  dollars  per  month;  one  deputy  district  attorney  at  a  salary  of  one 
hundred  fifty  dollars  per  month;  and  one  stenographer  to  the  district  attorney  at  a 
salary  of  ninety  dollars  per  month.  The  salaries  of  the  deputies,  clerks  and  employees 
herein  provided  for  shall  be  paid  by  said  county  In  monthly  installments  at  the  same 
time  and  in  the  same  manner  and  out  of  the  same  fimd  as  the  salary  of  the  district 
attorney  is  paid.  The  district  attorney  shall  be  allowed  twelve  and  one-half  cents 
per  mile  without  any  constructive  mileage  for  his  expenses  for  traveling,  necessarily 
done  by  automobile;  and  his  actual  traveling  expenses  when  he  travels  by  rail. 

8.  The  superintendent  of  schools,  three  thousand  two  hundred  fifty  dollars  per 
annum;  provided,  that  in  counties  of  this  class  there  shall  be  and  there  hereby  is 
allowed  to  the  superintendent  of  schools,  one  deputy  superintendent  of  schools,  who 
shall  be  appointed  by  the  superintendent  of  schools,  and  shall  be  paid  a  salary  of  one 
hundred  dollars  per  month;  one  field  deputy  superintendent  of  schools,  who  shall  be 
appointed  by  the  superintendent  of  schools,  to  assist  the  superintendent  of  schools 
in  the  discharge  of  his  duty  in  visiting  and  examining  schools,  as  provided  by  the 
state  law,  and  it  shall  be  his  duty  to  make  written  report  of  his  examination,  to  be 
transmitted  by  the  superintendent  of  schools  to  each  trustee  of  all  districts  so  exam- 
ined. Said  field  deputy  shall  receive  a  salary  of  two  thousand  dollars  per  annum, 
necessary  and  traveling  expenses  not  to  exceed  four  hundred  dollars  per  annum;  the 
salary  of  the  deputies  herein  provided  for  shall  be  paid  by  said  county  in  monthly 
Installments,  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as 
the  salary  of  the  superintendent  of  schools  is  paid. 

9.  The  assessor,  five  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be  and  there  hereby  is  allowed  to  the  assessor  the  following  clerks, 
deputies  and  employees,  who  shall  be  appointed  by  the  assessor,  and  shall  be  paid 
salaries  as  follows:  Two  deputy  assessors  at  a  salary  of  one  hundred  thirty-five 
dollars  per  month  each;  three  field  deputy  assessors  to  hold  office  during  not  to  exceed 
five  months  each  in  any  one  year  at  a  salary  of  one  hundred  twenty-five  dollars  per 
month  each;  one  field  deputy  assessor  to  hold  office  not  to  exceed  five  months  in  any 
one  year  at  a  salary  of  one  hundred  dollars  per  month;  one  transfer  deputy  at  a 
salary  of  ninety  dollars  per  month  and  such  additional  deputy  assessors  and  clerks 
as  the  assessor  may  appoint  at  a  salary  not  to  exceed  five  dollars  per  day  each,  not 
to  exceed  the  sum  of  two  thousand  dollars  per  annum,  and  a  sum  not  to  exceed  four 
hundred  dollars  per  annum  for  traveling  expenses,  for  field  work;  said  additional 
deputies  and  clerks  to  be  paid  for  their  services  on  the  presentation  and  filing  with 
the  board  of  supervisors  of  said  county  a  duly  verified  claim  therefor.  The  salaries 
of  the  deputies,  clerks  and  employees  herein  provided  for  shall  be  paid  by  said  county 
in  monthly  installments,  at  the  same  time  and  in  the  same  manner  and  out  of  the 
same  fund  as  the  salary  of  the  assessor  is  paid;  provided,  however,  that  the  com- 
pensatibn  of  said  additional  deputy  assessors,  at  a  salary  of  not  to  exceed  five  dollars 
per  day,  shall  be  paid  on  the  presentation  and  filing  of  claims  with  the  board  of 
supervisors  as  hereinbefore  provided;  provided,  however,  that  In  counties  of  this  class 
the  assessor  shall  receive  no  compensation  or  commissions  for  the  collection  of  personal 
property  taxes,  nor  shall  such  assessor  receive  any  compensation  or  commission  for 
making  out  the  military  roll  of  persons  returned  by  him  as  subject  to  military  duty 
as  provided  by  section  one  thousand  nine  hundred  one  of  the  Political  Code. 
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10.  The  coroner,  such  fees  as  are  npw  or  may  hereafter  be  allowed  by  law;  provided, 
however,  that  in  counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to 
the  county  coroner  one  stenographer  to  the  coroner  to  be  appointed  by  him  at  a 
salary  of  seventy-five  dollars  per  month.  The  salary  of  the  stenographer  herein  pro- 
vided for  shall  be  paid  by  said  county  in  monthly  installments,  at  the  same  time  and 
in  the  same  manner  and  out  of  the  same  fund  as  the  salaries  of  the  county  officers 
are  paid.  All  subpoenas  or  processes  issued  by  said  coroner  may  be  served  by  any 
peace  officer  and  fees  for  such  service  shall  be  paid  as  provided  by  law. 

11.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

12.  The  surveyor,  three  thousand  two  hundred  fifty  dollars  per  annum  and  in  addition 
thereto  he  shall  by  and  with  the  approval  of  the  board  of  supervisors  be  allowed  his 
actual,  reasonable  and  necessary  expenses  when  engaged  in  the  field  or  in  the  office  in 
the  discharge  of  his  official  duties;  and  shall  have  such  field  and  office  assistants,  as  he 
may  need  by  and  with  the  approval  of  the  board  of  supervisors,  to  be  paid  as  follows: 
Assistant  surveyors  at  not  to  exceed  six  dollars  per  day,  office  and  transit  men  at 
not  to  exceed  six  dollars  per  day  and  chain  men  at  not  to  exceed  three  dollars  per 
day.  The  assistant  surveyors,  office  and  transit  men,  chain  men  and  other  employees 
herein  provided  for  shall  be  appointed  by  the  county  surveyor  and  their  salaries  shall 
be  paid  by  said  county  in  equal  monthly  installments  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  as  are  the  salaries  of  county  officers  of  counties 
of  this  class. 

13.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries  to  be  paid 
each  month  as  the  salaries  of  county  officers  are  paid  which  shall  be  in  full  for  all 
services  rendered  by  them  in  criminal  cases:  (1)  In  townships  having  a  population 
of  ten  thousand  or  more^  one  hundred  seventy-five  dollars  per  month;  (2)  in  townships 
having  a  population  of  three  thousand  or  more,  one  hundred  dollars  a  month;  (3)  in 
townships  having  a  population  of  two  thousand  five  hundred  or  more  and  less  than 
three  thousand,  fifty  dollars  a  month;  (4)  in  townships  having  a  population  of  two 
thousand  or  more  and  less  than  two  thousand  five  hundred,  forty-five  dollars  a  month; 
(5)  in  townships  having  a  population  of  one  thousand  two  hundred  or  more  and  less, 
than  two  thousand,  forty  dollars  a  month;  (6)  in  townships  having  a  population  of  one 
thousand  or  more  and  less  than  one  thousand  two  hundred,  twenty  dollars  a  month; 
(7)  in  townships  having  a  population  of  four  hundred  fifty  or  more  and  less  than  one 
thousand,  fifteen  dollars  a  month;  (8)  in  townships  having  a  population  of  less  than 
four  hundred  fifty,  five  dollars  per  month.  Each  justice  must  pay  into  the  county  once 
a  month,  all  fines  and  fees  collected  by  him  in  criminal  and  civil  cases,  and  the 
auditor  must  withhold  warrants  for  salary  until  a  certified  statement  has  been  filed  with 
him  of  all  criminal  and  civil  cases  tried  or  filed  and  fines  and  fees  collected  and  paid 
into  the  county  treasury.  In  addition  to  the  monthly  salary  allowed  herein,  each  justice 
may  receive  as  expenses  for  maintaining  his  office  such  sum  as  may  be  necessary  not 
to  exceed  twenty  per  cent  of  the  amount  allowed  him  as  salary. 

14.  Constabies  shall  receive  the  following  salaries  to  be  paid  each  month  as  salaries 
of  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered  by  them 
in  criminal  cases:  (1)  In  townships  having  a  population  of  three  thousand  or  more, 
one  hundred  twenty-five  dollars  a  month;  (2)  in  townships  having  a  population  of  two 
thousand  five  hundred  or  more  and  less  than  three  thousand,  eighty  dollars  a  month; 
(3)  in  townships  having  a  population  of  two  thousand  or  more  and  less  than  two 
thousand  five  hundred,  seventy-seven  and  one-half  dollars  a  month;  (4)  in  townships 
having  a  population  of  one  thousand  two  hundred  or  more  and  less  tiian  two  thousand, 
seventy-five  dollars  a  month;  (5)  in  townships  having  a  population  of  one  thousand  or 
more  and  less  than  one  thousand  two  hundred,  thirty-five  dollars  a  month;  (6)  in  town- 
ships having  a  population  of  four  hundred  fifty  or  more  and  less  than  one  thousand, 
twenty-five  dollars  a  month;  (7)  in  townships  having  a  population  of  less  than  four 
hundred  fifty,  five  dollars  a  month;  provided,  further,  that  in  addition  to  the  salary 
herein  allowed,  each  constable  shall  be  paid  out  of  the  treasury  of  the  county  for 
traveling  expenses  outside  of  his  own  township,  for  service  of  a  warrant  of  arrest  or 
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any  other  paper  in  a  criminal  case,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law.  For  serving  a  coroner's  subpoena  the  same  fees  and  mileage  as  are  now  or 
may  hereafter  be  allowed  by  law  for  the  service  of  a  subpcena  issued  out  of  a  justice's 
court.  For  summoning  of  a  coroner's  Jury  the  same  fees  as  are  now  or  may  be  here- 
after allowed  for  summoning  a  Jury  in  a  civil  action  in  the  justice's  court  For 
transporting  prisoners  to  the  county  Jail,  the  expenses  of  such  transportation.  In  addi- 
tion to  the  monthly  salaries  allowed  him  herein,  each  constable  may  receive  for  his 
own  use  in  civil  cases  the  fees  allowed  by  law. 

15.  [Population  of  townships.]  The  population  of  the  several  Judicial  townships,  for 
the  purpose  of  fixing  the  compensation  of  township  officers,  shall  be  ascertained  and 
declared  by  the  board  of  supervisors  in  the  month  of  September,  1917,  and  in  the 
month  of  September  every  four  years  thereafter. 

16.  [Boards  of  supervisors.]  E^ach  member  of  the  board  of  supervisors  one  thousand 
five  hundred  dollars  per  annum  for  personal  services  performed  by  him  as  supervisor, 
member  of  the  board  of  equalization,  and  road  commissioner.  Each  supervisor  shall 
also  receive  as  expenses,  as  supervisor  and  road  commissioner  not  to  exceed  twenty 
cents  per  mile  each  way  for  traveling  to  and  from  his  residence  while  engaged  in  the 
performance  of  the  duties  of  supervision  of  public  roads  as  road  commissioner,  or 
other  business  of  the  county,  said  expenses  not  to  exceed  fifty  dollars  in  any  one 
month. 

[Note:   Pars.  17-20  omitted  in  act.] 

21.  [Bonds.]  The  bonds  of  county  officers,  their  assistants,  deputies,  and  employees 
such  as  required  by  law  to  be  furnished,  when  executed  with  a  reliable  bond  and 
surety  company,  the  cost  of  said  bond,  when  duly  approved,  shall  be  a  charge  against 
the  county  payable  out  of  the  general  fund. 

22.  [Expenses.]  Actual,  reasonable  and  necessary  expenses  shall  be  allowed  all  the 
officers  of  the  county  in  the  discharge  of  their  official  duties.  Detailed  expense  accounts 
must  be  rendered  on  the  first  day  of  each  month  for  the  expenses  incurred  within  the 
previous  month.  For  traveling  necessarily  done  by  automobile  an  officer  shall  be 
allowed  mileage  at  the  rate  of  twelve  and  one-half  cents  per  mile  without  any  con- 
structive mileage,  except  as  herein  otherwise  provided. 

History:  Former  section  enacted  March  12,  1872;  repealed  and 
present  section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  470, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  309 ;  amended  March  10,  1909,  Stats, 
and  Amdts.  1909,  p.  263;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  168;  and  again  amended  April  29,  1911  (which  amendment  is 
given  in  Biennial  Supplement  1911  as  §  4245 [a]) ;  amendment  of  June  16, 
1913,  fails  to  indicate  whether  it  is  an  amendment  of  Act  of  f^bniary 
28,  1911,  or  of  April  29,  1911,  Stats,  and  Amdts.  1913,  p.  1413;  amended 
May  22,  1915,  Stats,  and  Amdts.  1915,  p.  738;  May  28,  1917,  Stats,  and 
Amdts.  1917,  p.  978.    In  effect  July  27,  1917. 

ARTICLE  XVII. 
COUNTIES  OF  THE  SEVENTEENTH  CLASS. 

§4246.  SALABIES  AND  FEES  OF  OFFIOEBS  OF.  In  counties  of  the 
seventeenth  class  the  county  officers  shall  receive  as  compensation  for  services 
required  of  them  by  law  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  three  thousand  dollars  per  annum;  provided,  that  in  counties 
of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  county  clerk  the  follow- 
ing deputies  who  shall  be  appointed  by  the  county  clerk  and  shall  be  paid  salaries 
as  follows:  One  deputy  clerk,  at  a  salary  of  one  thousand  six  hundred  dollars  per 
annum;  one  deputy  clerk,  at  a  salary  of  one  thousand  Ave  himdred  dollars  per  annum; 
and  one  deputy  clerk,  at  a  salary  of  one  thousand  dollars  per  annum.  The  salaries 
of  the  deputies  herein  provided  for  shall  be  paid  by  said  county  In  equal  monthly 
installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  funds  as 
the  salary  of  the  county  clerk.  There  shall  be  and  hereby  is  allowed  to  the  county 
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clerk  for  the  making  of  a  complete  registration  of  voterB  and  of  revising  the  same 
from  time  to  time,  as  required  by  law,  such  additional  clerks  and  assistants  as  he 
may  require  and  whose  compensation  in  the  aggregate  shall  not  exceed  one  thousand 
dollars  in  any  one  year,  and  he  shall  also  receive  an  additional  sum  of  seven  and  one- 
half  cents  per  name  for  each  affidavit  for  registration  taken  outside  of  the  office  by 
deputy  registration  clerks,  claims  for  the  services  of  such  additional  clerks  and 
assistants  and  for  registrations  outside  of  his  office  shall  be  presented  to  and  allowed 
by  the  board  of  supervisors  as  other  claims  against  the  county  are  presented  and 
allowed. 

2.  The  sheriff,  four  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be  and  hereby  is  allowed  to  the  sheriff  two  deputies,  whose  offices 
are  hereby  created  and  who  shall  be  appointed  by  the  sheriff;  one  at  a  salary  of  one 
hundred  twenty-five  dollars  per  month;  and  one  at  a  salary  of  ninety  dollars  per 
month.  The  salaries  of  said  deputies  shall  be  paid  by  said  county  at  the  same  time 
and  in  the  same  manner  and  out  of  the  same  funds  as  the  salary  of  the  sheriff  is 
paid;  provided,  further,  that  there  shall  be  allowed  the  said  sheriff  and  his  deputies 
the  actual  traveling  expenses  in  attending  to  the  duties  of  the  office  both  dvU  and 
criminal,  including  his  necessary  expenses  for  pursuing  criminals  or  transacting  any 
criminal  business.  All  fees,  commissions  and  mileage  shall  be  turned  over  to  the 
county  and  become  the  property  of  the  county. 

3.  The  recorder,  two  thousand  eight  hundred  dollars  per  annum;  provided,  that  In 
counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  recorder  the  following 
deputies,  who  shall  be  appointed  by  the  recorder  and  shall  be  paid  salaries  as  follows: 
One  chief  deputy  at  a  salary  of  ninety  dollars  per  month,  and  two  deputies  at  a  salary 
of  seventy-five  dollars  per  month  each,  said  salaries  to  be  paid  by  said  coimtles  in 
monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
funds  as  the  salary  of  the  recorder  is  paid. 

4.  The  auditor,  two  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  auditor  one  chief 
deputy,  who  shall  be  appointed  by  the  auditor  and  paid  a  salary  of  one  hundred  dollars 
per  month,  said  salary  to  be  paid  by  the  county  in  monthly  installments  at  the  same 
time  aud  in  the  same  manner  and  out  of  the  same  funds  as  the  salary  of  the  auditor 
is  paid;  provided,  also,  that  In  counties  of  this  class  there  shall  be  and  hereby  is 
allowed  to  the  auditor  such  additional  clerks  and  assistants  as  the  auditor  may  require, 
and  whose  compensation  in  the  aggregate  shall  not  exceed  five  hundred  dollars  in 
any  one  year.  Claims  for  the  services  of  such  additional  clerks  and  assistants  to  be 
allowed  and  paid  as  other  claims  against  the  county  are  allowed  and  paid. 

5.  The  treasurer,  one  thousand  five  hundred  dollars  per  annum. 

6.  The  tax-collector,  two  thousand  five  hundred  dollars  per  annum,  which  shall  be  in 
full  compensation  for  all  services  rendered  by  him;  provided,  that  In  counties  of  this 
class  there  shall  be  and  hereby  Is  allowed  to  the  tax-collector  one  deputy  who  shall 
be  appointed  by  said  tax-collector,  at  a  salary  of  one  thousand  two  hundred  dollars  per 
annum,  said  salary  to  be  paid  by  said  county  in  monthly  Installments  at  the  same  time, 
in  the  same  manner  and  out  of  the  same  funds  as  the  salary  of  the  tax-collector  is 
paid;  also  provided,  that  the  said  tax-collector  shall  be  allowed  such  additional  clerks 
and  assistants  as  he  may  require  and  whose  compensation  in  the  aggregate  shall 
not  exceed  the  sum  of  two  hundred  dollars  In  any  one  year.  Claims  for  services  of 
such  additional  clerks  and  assistants  to  be  allowed  and  paid  as  other  claims  against 
the  county  are  paid.  All  commissions  and  fees  of  whatever  character  of  the  tax- 
collector  shall  be  paid  into  the  county  treasury. 

7.  The  assessor,  two  thousand  five  hundred  dollars  per  annum,  which  shall  be  in 
full  compensation  for  all  services  rendered  by  him;  provided,  that  in  counties  of  this 
class  there  shall  be  and  is  hereby  allowed  to  the  assessor  two  office  deputies,  one  for 
a  period  of  twelve  months  during  each  fiscal  year,  who  shall  be  appointed  by  said 
assessor  and  be  paid  a  salary  of  one  hundred  dollars  per  month;  and  one  for  a  period 
of  seven  months  during  each  fiscal  year,  who  shall  be  appointed  by  said  assessor  and 
be  paid  a  salary  of  seventy-five  dollars  per  month;  provided,  also,  that  in  the  counties 
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of  this  class  there  shall  be  and  is  hereby  allowed  to  the  assessor  the  following  Held 
deputies:  Two  for  a  period  of  four  months  each  during  each  fiscal  year,  who  shall 
be  appointed  by  the  assessor  and  be  paid  a  salary  of  two  hundred  dollars  per  month 
each;  two  for  a  period  of  four  months  each  during  each  fiscal  year,  who  shall  be 
appointed  by  the  assessor  and  be  paid  a  salary  of  one  hundred  twenty-five  dollars  per 
month  each,  and  one  for  a  period  of  four  months  during  each  fiscal  year,  who  shall 
be  appointed  by  the  assessor  and  be  paid  a  salary  of  sixty  dollars  per  month;  said 
salaries  to  be  paid  by  said  county  in  monthly  installments  at  the  same  time  and  in 
the  same  manner  and  out  of  the  same  funds  as  the  salary  of  the  assessor  is  paid;  and 
provided,  further,  that  said  assessor  shall  be  allowed  such  additional  clerks  and  assist- 
ants as  he  may  require  and  whose  compensation  in  the  aggregate  shall  not  exceed  the 
sum  of  one  thousand  dollars  in  any  one  year.  Claims  for  the  services  of  such  addi- 
tional clerks  and  assistants  to  be  allowed  and  paid  as  other  claims  against  the  county 
afe  paid;  and  provided,  further,  that  the  assessor  shall  be  allowed  his  actual  traveling 
expenses  including  the  expense  of  operating  and  maintaining  an  automobile,  when 
engaged  in  attending  to  official  business  not  exceeding  the  sum  of  two  hundred  dollars 
in  any  one  year,  claims  for  which  expenses  shall  be  allowed  and  paid  as  other  claims 
against  the  county  are  allowed  and  paid,  but  if  the  county  shall  provide  and  maintain 
an  automobile  for  the  use  of  the  assessor's  office  no  transportation  expenses  shall  be 
allowed  the  assessor  or  his  deputies  when  traveling  in  the  county.  All  commissions 
on  personal  property  tax  collections  and  any  other  commissions  or  fees  heretofore  or 
now  allowed  by  law  to  the  assessor,  shall  be  paid  by  him  into  the  county  treasury. 

8.  The  district  attorney,  two  thousand  five  hundred  dollars  per  annum;  provided, 
that  in  counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  district 
attorney  the  following  deputies,  who  shall  be  appointed  by  the  district  attorney  and 
shall  be  paid  salaries  as  follows:  One  chief  deputy  at  a  salary  of  one  hundred  dollars 
per  month;  one  deputy  at  a  salary  of  seventy-five  dollars  per  month  and  one  deputy 
at  a  salary  of  fifty  dollars  per  month;  said  salaries  to  be  paid  by  said  county  in 
monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
funds  as  the  salary  of  the  district  attorney  is  paid. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  adnfiinlstrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum,  and  actual  trav- 
eling expenses  when  visiting  the  schools  of  his  or  her  county ;  provided,  that  in  counties 
of  this  class  there  shall  be  and  is  hereby  allowed  to  the  superintendent  of  schools  one 
deputy,  who  shall  be  appointed  by  the  superintendent  of  schools  and  paid  a  salary  of 
ninety  dollars  per  month,  said  salary  to  be  paid  by  said  county  In  monthly  installments, 
and  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  funds  as  the  salary 
of  the  superintendent  of  schools  is  paid. 

12.  The  county  surveyor,  for  all  services  required  of  him  as  county  surveyor  and 
also  for  ail  services  which  may  be  required  of  him  as  a  road  engineer,  shall  receive 
one  thousand  five  himdred  dollars  per  annum  and  necessary  costs  of  transportation  to 
and  from,  and  necessary  expenses  in  the  field  while  engaged  on  public  work;  provided, 
that  in  counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  the  county 
surveyor  one  deputy  who  shall  be  appointed  by  said  county  surveyor  at  a  salary  of 
ninety  dollars  per  month,  to  be  paid  at  the  same  time  and  in  the  same  manner  and 
out  of  the  same  funds  as  the  salary  of  the  county  surveyor  is  paid;  provided,  further, 
that  whenever  said  surveyor  Is  directed  by  the  assessor  to  plat,  trace  or  otherwise 
prepare  maps,  plats  or  block  books  for  the  use  of  the  county  assessor  without  charge 
or  extra  compensation  therefor. 

13.  The  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month  In  the  same  manner  and  at  the  same  time  and  out  of  the  same  funds  as 
other  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered  by  them 
in  civn  and  criminal  cases:  In  townships  having  a  population  of  more  than  ten  thou- 
sand, ninety  dollars  per  month;  in  townships  having  a  population  of  three  thousand 
five  hundred  and  not  over  ten  thousand,  seventy-five  dollars  per  month;  in  townships 
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haying  a  population  of  two  thousand  and  not  over  three  thousand  five  hundred,  fifty 
dollars  per  month;  In  townships  under  two  thousand  population,  twenty-five  dollars 
per  month;  provided,  that  in  townships  where  there  have  been  no  Justices  of  the  peace 
appointed  or  elected  for  two  years  preceding,  justices  of  the  peace  shall  be  allowed 
such  fees  as  are  now  or  may  hereafter  be  allowed  by  law  in  criminal  cases.  For  the 
purposes  of  this  section  the  population  of  townships  in  counties  of  this  class  is  hereby 
determined  to  be  the  population  of  such  townships  as  shown  by  the  federal  census 
taken  in  the  year  A.  D.  1910. 

14.  Constables  shall  receive  the  following  monthly  salaries,  to  be  paid  each  month 
and  in  the  same  manner  and  at  the  same  time  and  out  of  the  same  funds  as  other 
county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered  by  them  in 
criminal  cases:  In  townships  having  a  population  of  more  than  ten  thousand,  seventy- 
five  dollars  per  month;  in  townships  having  a  population  of  three  thousand  five  hundred 
and  not  over  ten  thousand,  seventy  dollars  per  month;  in  townships  having  a  popu- 
lation of  two  thousand  and  not  over  three  thousand  five  hundred,  forty  dollars  per 
month;  in  townships  having  a  population  of  under  two  thousand,  twenty-five  dollars 
per  month;  provided,  that  in  townships  where  there  have  been  no  constables  appointed 
or  elected  for  two  years  preceding,  constables  shall  be  allowed  such  fees  as  are  now 
or  may  hereafter  be  allowed  by  law  in  criminal  cases.  In  addition  to  the  above 
compensation  received  in  criminal  cases,  each  constable  may  receive  and  retain  for 
his  own  use  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law  for  all  services 
performed  by  him  in  civil  cases.  Constables  shall  also  be  allowed  all  necessary 
expenses  incurred  in  conveying  prisoners.  For  the  purposes  of  this  section  the  popu- 
lation of  townships  in  counties  of  this  class  is  hereby  determined  to  be  the  population 
of  such  townships  as  shown  by  the  federal  census  taken  in  the  year  A.  D.  1910. 

15.  [Supervisors.]  Each  supervisor  for  all  services  required  of  him  as  supervisor 
and  ex  officio  road  commissioner,  one  thousand  five  hundred  dollars  per  annum  and 
twenty  cents  per  mile  for  traveling  from  his  residence  to  the  county  seat  to  attend 
meetings  of  the  board  of  supervisors.  No  other  mileage  or  remuneration,  and  no 
traveling  expenses  shall  be  allowed. 

History:  Former  section,  providing  that  record  should  be  open  to 
inspection,  enacted  March  12,  1872;  repealed  and  present  section 
enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  472,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  311;  amended  March  19,  1909,  Stats,  and  Amdts. 
1909,  p.  462;  February  28,  1911,  Stats,  and  Amdts.  1911,  p.  172,  and 
again  amended  April  27,  1911  (which  amendment  is  given  in  Biennial 
Supplement  1911  as  §4246[a]);  amendment  of  June  16.  1913,  gives 
no  indication  as  to  whether  it  is  an  amendment  of  February  28,  or  of 
April  27,  1911,  Stats,  and  Amdts.  1913,  p.  1365;  amended  June  1,  1915, 
Stats,  and  Amdts.  1915,  p.  1022;  May  28,  1917,  Stats,  and  Amdts.  1917, 
p.  1063.    In  effect  July  27,  1917. 

ARTICLE  XVm. 
f  COUNTIES  OF  THE  EIGHTEENTH  CLASS. 

§  4247.  SALABIE8  AND  FEES  OF  OFFIOEBS  OF.  In  counties  of  the 
eighteenth  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  three  thousand  three  hundred  dollars  per  annum,  and  such 
fees  as  are  allowed  by  law  for  issuing  hunting  and  fishing  licenses,  and  for  the 
naturalization  of  persons  desiring  to  become  citizens;  also  five  hundred  dollars  addi- 
tional per  year  for  the  registration  of  voters.  He  shall  also  be  aUowed  to  appoint 
one  chief  deputy,  which  office  of  chief  deputy  is  hereby  created,  who  shall  receive  as 
compensation  the  sum  of  one  thousand  five  hundred  dollars  per  annum,  payable  out 
of  the  same  fund  and  in  the  same  .manner  as  the  salaries  of  other  county  officers  are 
paid;  and  provided,  further,  that  in  any  year  when  a  registration  of  voters  is  required 
by  law,  that  said  county  clerk  may  appoint  such  number  of  deputies,  who  are  hereby 
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designated  and  shall  be  known  as  registration  deputies,  with  full  power  to  register 
electors  as  may  be  necessary  for  the  convenient  registration  of  voters  in  their  respective 
precincts  or  townships,  each  of  said  registration  deputies  to  receive  the  sum  of  ten 
cents  per  name  for  each  elector  registered  by  him.  The  compensation  of  such  registra- 
tion deputies  for  such  registration  of  electors  shall  be  paid  out  of  the  general  fund  of 
the  county  on  a  duly  verified  claim  therefor  approved  by  said  county  clerk  and  allowed 
by  the  board  of  supervisors  of  said  ^ounty. 

2.  The  sheriff,  four  thousand  five  hundred  dollars  per  annum,  and  the  fees  or  com- 
missions for  the  service  of  all  papers  whatsoever  issued  by  any  court  outside  of  the 
superior  court  in  and  for  his  county.    He  shall  appoint  a  jailer  to  take  charge  of  the 

m 

branch  county  Jail,  at  a  salary  of  nine  hundred  dollars  per  annum,  an  undersherifC  at 
a  salary  of  one  thousand  five  hundred  dollars  per  annum,  a  deputy  Jailer  at  a  salary 
of  one  thousand  two  hundred  dollars  per  annum,  who  shall  act  as  a  Jailer  for  the 
county  Jail,  and  a  deputy  Jailer  who  shall  be  custodian  of  the  courthouse  grounds  at  a 
salary  of  one  thousand  two  hundred  dollars  per  annum,  and  the  salaries  of  which 
deputies  shall  be  paid  by  the  county  in  the  same  manner  and  out  of  the  same  fund 
as  the  salaries  of  other  county  officers  are  paid. 

3.  The  recorder,  two  thousand  four  hundred  dollars  per  annum.  He  shall  also  be 
allowed  one  deputy  which  office  of  deputy  recorder  is  hereby  created,  who  shall  receive 
as  compensation  the  sum  of  one  thousand  five  hundred  dollars  per  annum,  payable  out 
of  th4  same  fund  and  in  the  same  manner  as  the  salaries  of  other  county  officers  are 
paid.  He  shall  also  be  allowed  two  copyists  which  two  offices  of  copyists  are  hereby 
created,  who  shall  receive  as  compensation  the  sum  of  seven  hundred  eighty  dollars, 
each  per  annum,  payable  out  of  the  same  fund  and  in  the  same  manner  as  the  salaries 
of  other  county  officers  are  paid. 

4.  The  auditor,  two  thousand  four  hundred  dollars  and  such  fees  as  are  allowed  by 
law.  The  auditor  shall  also  be  allowed  one  deputy  auditor  which  office  of  deputy 
auditor  Is  hereby  created,  who  shall  receive  as  compensation  the  sum  of  one  thousand 
five  htmdred  dollars  per  annum,  payable  out  of  the  same  fund  and  in  the  same  manner 
as  the  salaries  of  other  county  officers  are  paid. 

5.  The  treasurer,  two  thousand  eight  hundred  dollars  per  annum.  He  shall  also  be 
allowed  one  deputy  which  office  of  deputy  treasurer  Is  hereby  created,  who  shall 
receive  as  compensation  the  sum  of  one  thousand  five  hundred  dollars  per  annum, 
payable  out  of  the  same  fund  and  in  the  same  manner  as  the  salaries  of  other  county 
officers  are  paid. 

6.  The  tax-col  lector,  three  thousand  dollars  per  annum.  He  shall  also  be  allowed 
one  deputy,  which  office  of  deputy  tax-collector  is  hereby  created,  who  shall  receive  as 
compensation  the  sum  of  nine  hundred  dollars  per  annum,  payable  out  of  the  same 
fund  and  in  the  same  manner  as  the  salaries  of  the  other  county  officers  are  paid. 

7.  The  assessor,  four  thousand  dollars  per  annum.  He  shall  also  be  allowed  one 
deputy  which  office  of  deputy  is  hereby  created,  who  shall  receive  as  compensation  one 
thousand  five  hundred  dollars  per  annum,  payable  out  of  the  same  fund  and  In  the 
same  manner  as  the  salaries  of  other  county  officers  are  paid.  The  assessor  shall  also 
be  allowed  all  fees  and  commissions  allowed  him  by  law  for  collection  of  personal 
property  taxes  and  for  preparation  of  roll  of  persons  subject  to  military  duty. 

8.  The  district  attorney,  two  thousand  seven  hundred  dollars  per  annum.  The  district 
attorney  shall  also  be  allowed  one  stenographer,  which  office  of  stenographer  is  hereby 
created,  who  shall  receive  as  compensation  the  sum  of  one  thousand  twenty  dollars 
per  annum,  payable  out  of  the  same  fund  and  in  the  same  manner  as  the  salaries  of 
other  county  officers  are  paid. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  eight  hundred  dollars  per  annum. 

11.  The  superintendent  of  schools,  two  thousand  four  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  In  his  county;  provided,  the 
superintendent  of  schools  may  appoint  one  assistant  superintendent  of  schools,  which 
office  of  assistant  superintendent  of  schools  is  hereby  created,  who  shall  receive  as 
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compensation  the  sum  of  one  thousand  twenty  dollars  per  annum,  payable  at  the  same 
time  and  in  the  same  manner  as  the  salaries  of  other  county  officers  are  paid. 

12.  The  surveyor  shall  receive  ten  dollars  per  diem  for  each  day  actually  employed 
in  the  performance  of  his  duties  as  a  county  officer,  and  in  addition  thereto  all  neces- 
sary expenses,  such  as  transportation  and  pay  of  help  which  may  be  necessary  for  the 
performance  of  county  duties. 

13.  Justices  of  peace,  the  following  monthly  salaries,  to  be  paid  each  month  as  the 
salaries  of  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered  by 
them  in  criminal  cases:  In  townships  having  a  population  of  six  thousand  or  more, 
one  hundred  dollars  per  month;  in  towns.hips  having  a  population  of  two  thousand 
four  hundred  and  less  than  six  thousand,  seventy-five  dollars;  in  townships  having  a 
population  of  two  thousand  and  less  than  two  thousand  four  hundred,  sixty-five  dollars; 
in  townships  having  a  population  of  one  thousand  five  hundred  and  less  than  two 
thousand,  fifty-five  dollars;  in  townships  having  a  population  of  one  thousaud  and  less 
than  one  thousand  five  hundred,  thirty  dollars;  in  townships  having  a  population  of 
eight  hundred  and  less  than  one  thousand,  twenty  dollars;  in  townships  having  a 
population  of  five  hundred  and  less  than  eight  himdred,  fifteen  dollars;  in  townships 
having  a  population  of  less  than  five  hundred,  ten  dollars.  ESach  justice  must  pay  into 
the  county  treasury,  once  a  month,  all  fines  and  fees  collected  by  l^m  in  criminal  and 
civil  cases  as  provided  for  by  law. 

14.  Constables,  the  following  salaries  which  shall  be  paid  monthly  as  salaries  of  the 
county  officers  are  paid,  and  which  shall  be  in  full  for  all  services  rendered  by  them 
in  criminal  cases,  to  wit:  In  townships  having  a  population  of  one  thousand  eight 
hundred  and  more,  one  hundred  dollars;  in  townships  having  a  population  of  one  thou- 
sand five  hundred  and  less  than  one  thousand  eight  hundred,  eighty  dollars;  in  town- 
ships having  a  population  of  one  thousand  and  less  than  one  thousand  five  hundred, 
fifty  dollars;  in  townships  havi^  a  population  of  eight  hundred  and  less  than  one 
thousand,  thirty  dollars;  in  townships  having  a  population  of  five  hundred  and  less 
than  eight  hundred,  fifteen  dollars;  in  townships  having  a  population  of  less  than  five 
hundred,  ten  dollars.  In  addition  to  the  monthly  salary  allowed  herein,  each  constable 
may  receive  and  retain  for  his  own  use  such  fees  as  are  now  or  may  be  hereafter 
allowed  by  law  for  all  services  performed  by  him  in  civil  actions.  For  the  purpose  of 
this  section,  the  basis  of  calculation  for  fixing  the  compensation  of  Justices  and 
constables  above  mentioned,  the  population  of  the  different  townships  of  the  county 
shall  always  be  based  upon  the  figures  as  shown  by  the  last  United  States  census; 
provided,  however,  that  whenever  the  census  of  any  township  or  townships  shall  have 
been  taken  under  the  provisions  of  this  title,  said  census  may  become  the  basis  of 
calculation. 

15.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  one  thousand  two 
hundred  dollars  per  annum  for  all  services  rendered  Including  mileage  and  including 
services  as  road  commissioners;  provided,  that  when  required  to  go  on  business  to 
any  point  outside  of  said  county,  they  shall  be  allowed  actual  expenses. 

16.  [Board  of  education.]  Each  member  of  the  county  board  of  education  shall 
receive  ten  cents  per  mile  for  traveling  from  his  or  her  residence  to  the  county  seat; 
provided,  that  mileage  be  not  allowed  for  more  than  two  meetings  in  any  one  month. 

17.  [in  effect,  when.]  Sections  one,  three,  four,  five,  seven,  eight,  eleven  and  the 
provisions  of  section  fourteen  relating  to  townships  having  a  population  of  one  thou- 
sand eight  hundred  and  more  shall  go  into  effect  ninety  days  after  final  adjournment  of 
the  legislature. 

The  salaries  herein  allowed  are  in  full  compensation  for  all  duties  performed  by 
either  principals  or  their  deputies  and  all  fees  of  every  kind  collected  by  each  officer 
or  his  deputy  except  the  assessor  and  his  deputies,  as  provided  in  section  seven  of 
this  act,  shall  be  paid  into  the  county  treasury  as  provided  by  law  except  that  the 
county  clerk,  sheriff,  assessor,  coroner,  and  constables,  shall  each  be  allowed  the  fees 
and  commissions  as  provided  for  in  subdivisions  one,  two,  seven,  nine,  and  fourteen, 
respectively,  of  this  act. 
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History:  Former  section  enacted  February  15,  1905,  Stats,  and 
Amdts.  1905,  p.  8,  repealed  and  present  section  enacted  March  18. 
1907,  Stats,  and  Amdts.  1907,  p.  474,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  313;  amended  March  8,  1909,  Stats,  and  Amdts.  1909,  p.  204;  Feh- 
niary  28,  1911,  Stats,  and  Amdts.  1911,  p.  175,  and  again  amended  on 
April  27,  1911  (which  is  given  in  Biennial  Supplement  1911  as 
§4247 [a]);  amendment  approved  June  16,  1913,  does  not  Indicate 
whether  it  is  the  Act  of  February  28,  or  that  of  April  27,  1911,  that  is 
amended,  Stats,  and  Amdts.  1913,  p.  1267;  amended  June  9,  1915, 
Stats,  and  Amdts.  1915,  p.  1372;  May  28,  1917,  Stats,  and  Amdts.  1917, 
p.  1137.    In  effect  as  designated  in  paragraphs  17  of  Act. 

ARTICLE  XIX. 
COUNTIES  OF  THE  NINETEENTH  CLASS. 

§  4248.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
nineteenth  class,  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  four  thousand  five  hundred  dollars  per  annum;  provided,  that 
in  years  when  a  great  register  of  voters  is  required  by  law  to  be  made,  the  county 
clerk  shall  receive  in  addition  to  his  regular  salary  the  sum  of  one  thousand  two 
hundred  dollars  for  such  service.  The  said  clerk  may  appoint  one  chief  deputy  clerk, 
which  said  office  of  chief  deputy  clerk  is  hereby  created.  The  salary  of  such  chief 
deputy  clerk  is  hereby  fixed  at  one  thousand  two  hundred  dollars  per  annum,  such 
salary  to  be  paid  at  the  same  time  and  in  the  same  manner  as  the  salary  of  county 
officers  Is  i>aid. 

2.  The  sheriff,  six  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  two  hundred  dollars  per  annum.  The  recorder  shall 
also  be  allowed  two  copyists,  to  be  appointed  by  himBelf,  at  a  salary  of  seventy-five 
dollars  per  month,  to  be  paid  at  the  same  time  and  in  the  same  manner  as  the  salary 
of  county  officers  is  paid. 

4.  The  auditor,  one  thousand  five  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  four  hundred  dollars  per  annum. 

6.  The  tax-coi lector,  three  thousand  dollars  per  annum. 

7.  The  assessor,  three  thousand  five  hundred  dollars  per  annum,  and  the  fees  and 
commissions  now  or  hereafter  allowed  by  law.  The  assessor  shall  also  be  allowed  the 
following  deputies,  to  be  appointed  by  him,  viz:  One  chief  deputy  assessor,  which 
office  is  hereby  created,  at  a  salary  of  two  thousand  one  hundred  dollars  per  year; 
and  four  deputy  assessors.  Each  of  such  deputy  assessors  shall  receive  a  monthly 
compensation  of  one  hundred  dollars,  for  the  months  of  March,  April,  May  and  June 
of  each  year,  the  salary  of  such  deputies  to  be  paid  in  the  same  manner,  and  out  of 
the  same  fund  as  the  assessor,  upon  the  presentation  of  a  certificate  that  services 
have  been  performed,  and  signed  by  the  assessor.  The  salary  of  the  chief  deputy 
assessor  shall  be  paid  by  the  said  county,  in  monthly  installments,  at  the  same  time, 
mauBer  and  out  of  the  same  fund  as  the  county  assessor  Is  paid. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum;  assistant 
district  attorney,  one  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  the  district  attorney  may  appoint  a  stenographer,  which  office 
of  stenographer  to  the  district  attorney  is  hereby  created,  and  such  stenographer  shall 
receive  as  compensation  for  his  or  her  services  the  sum  of  six  hundred  dollars  per 
annum,  to  be  paid  in  equal  monthly  Installments  in  the  same  manner,  at  the  same 
time  and  out  of  the  same  fund  aa  the  salary  of  other  county  officers  is  paid. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum,  and  his  actual 
traveling  expenses  when  visiting  schools,  not  to  exceed  ten  dollars  per  district;  pro- 
vided, that  the  said  superintendent  of  schools  may  appoint  one  deputy  superintendent 
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of  scliools,  which  office  of  deputy  superintendent  of  schools  is  herehy  created,  and 
such  deputy  shall  receive  compensation  for  his  or  her  services  the  sum  of  seven 
hundred  twenty  dollars  per  annum,  to  be  paid  in  equal  monthly  installments  in  the 
same  manner,  at  the  same  time  and  out  of  the  same  fimd  as  the  salary  of  other  county 
officers  is  paid. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  [Township  otncers.]  In  counties  of  this  class  the  township  officers  shall  receive 
the  following  compensation,  to  wit: 

(a)  In  townships  having  a  population  of  four  thousand  five  hundred,  or  more,  each 
justice  of  the  peace  shall  receive  a  salary  of  one  hundred  fifty  dollars  per  month, 
and  each  constable  a  salary  of  ninety  dollars  per  month. 

(b)  In  townships  having  a  population  of  two  thousand,  or  more,  and  less  than  four 
thousand  five  hundred,  each  justice  of  the  peace  shall  receive  a  salary  of  sixty  dollars 
per  month,  and  each  constable  a  salary  of  sixty,  dollars  per  month. 

(c)  In  townships  having  a  population  of  one  thousand  nine  hundred  twenty-five  or 
more,  and  less  than  two  thousand,  each  justice  of  the  peace  shall  receive  a  salary  of 
forty-five  dollars  per  month,  and  each  constable  a  salary  of  fifty  dollars  per  month. 

(d)  In  townships  having  a  population  of  one  thousand  eight  hundred,  or  more,  and 
less  than  one  thousand  nine  hundred  twenty-five,  each  justice  of  the  peace  shall  receive 
a  salary  of  thirty-two  dollars  and  fifty  cents  per  month,  and  each  constable  a  salary 
of  forty  dollars  per  month. 

(e)  In  townships  having  a  population  of  seven  hundred  thirty,  or  more,  and  less 
than  one  thousand  eight  hundred,  each  justice  of  the  peace  shall  receive  a  salary  of 
twenty  dollars  per  month,  and  each  constable  a  salary  of  twenty-five  dollars  per  month. 

(f)  In  townships  having  a  population  of  less  than  seven  hundred  thirty,  each 
justice  of  the  peace  shall  receive  a  salary  of  five  dollars  per  month,  and  each  constable 
a  salary  of  five  dollars  per  month. 

The  above  named  salaries  shall  be  in  full  compensation  for  all  services  of  said 
justices  of  the  peace  and  constables  in  criminal  cases;  provided,  that  each  constable 
shall  be  allowed  and  paid  the  actual  expense  of  transporting  prisoners,  after  conviction, 
to  the  county  jail,  which  said  expense  shall  be  audited  and  allowed  by  the  board  oC 
supervisors  and  paid  out  of  the  county  treasury. 

Said  justices  of  the  peace  and  constables  may  receive  and  retain  for  their  own  use 
such  fees  as  are  now  or  may  hereafter  be  allowed  by  law  for  all  services  rendered 
by  them  in  civil  actions. 

The  salaries  of  township  officers  a^  herein  provided  for  shall  be  paid  in  the  same 
manner,  at  the^same  time,  and  out  of  the  same  funds  that  county  officers  are  paid. 

For  the  purpose  of  this  subdivision  the  population  of  the  several  judicial  townships 
is  hereby  determined  to  be  the  population  of  said  townships  as  shown  by  the  federal 
census  taken  in  the  year  A.  D.  nineteen  hundred  and  ten. 

14.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  one  thousand  two 
hundred  dollars  per  annum,  and  mileage  when  acting  as  road  commissioner,  twenty-five 
cents  per  mile  one  way;  provided,  the  amount  of  mileage  shall  not  exceed  the  sum  of 
three  hundred  dollars  in  any  one  year. 

15.  [Board  of  education.]  Members  of  the  board  of  education,  each  the  sum  of  five 
dollars  per  day  for  actual  service,  together  with  mileage  at  ten  cents  per  mile. 

16.  [Jurors.]  In  counties  of  this  class  grand  jurors  and  trial  jurors  in  criminal  cases 
in  the  superior  court  shall  each  receive  for  each  day's  attendance  the  sum  of  three 
dollars,  and  the  mileage  allowed  by  law. 

17.  [In  effect,  when.]  Sections  one,  two,  three,  four,  five,  six,  seven,  eight,  nine,  ten, 
eleven,  twelve,  thirteen,  fourteen,  fifteen  and  sixteen  hereof  shall  become  operative  as 
soon  as  this  act  takes  effect,  and  shall  apply  to  incumbents  in  office. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  476, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  316;  amended  March  13,  1909, 
Stats,  and  Amdts.  1909,  p.  318";  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  177,  and  again  amended  April  29,  1911  (which  amendment  is 
given  in  Biennial  Supplement  1911  as  §  4248 [a]) ;  amendment  approved 
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June  16,  1913»  gives  no  Indication  as  to  whether  it  is  the  Act  of  Feb- 
ruary 28  or  of  April  29,  1911,  that  is  amended,  Stats,  and  Amdts.  1918, 
p.  1271;  amended  May  21,  1915,  Stats,  and  Amdts.  1916,  p.  713;  May  2S, 
1917,  Stats,  and  Amdts.  1917,  p.  1245.  In  effect  as  designated  in 
paragraph  17  of  Act. 

ARTICLE  XX. 
COUNTIES  OF  THE  TWENTIETH  CLASS. 

§4249.  SALARIES  AND  FEES  OF  OFFICEBS  OF.  In  counties  of  the 
twentieth  class,  the  county  and  township  officers  shall  receive  as  full  compensation 
for  the  services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following 
salaries  and  fees,  to-wit: 

1.  The  county  clerk,  three  thousand  dollars  per  annum,  and  such  fees  as  are  now, 
or  may  be  hereafter  allowed  by  law,  and  in  any  year  when  a  new  great  register  of 
voters  is  required  by  law,  he  shall  receive,  in  addition  thereto,  ten  cents  per  name  for 
each  person  registered.  He  may  appoint  one  deputy  who  shall  receive  a  salary  of 
one  thousand  eight  hundred  dollars  per  annum;  one  deputy  who  shall  receive  a  salary 
of  one  thousand  five  hundred  dollars  per  annum;  one  deputy  who  shall  receive  a 
salary  of  one  thousand  two  hundred  dollars  per  annum;  and  one  deputy  who  shall  be 
a  stenographer,  at  a  salary  of  nine  himdred  dollars  per  annum;  and  during  any  year 
when  an  official  primary  election  is  held  in  the  county,  he  may  appoint  one  additional 
deputy,  to  serve  for  a  period  of  four  months  only,  at  a  monthly  salary  of  seventy-five 
dollars.  The  deputies,  clerks  and  stenographer  herein  provided  for  shall  be  paid  by 
the  coimty  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as 
the  county  clerk  is  paid.  In  any  year  when  a  new  registration  of  voters  is  required 
by  law,  he  may  appoint  such  number  of  deputies  as  may  be  necessary  for  the  con- 
venient registration  of  voters  in  their  respective  precincts,  such  deputyships  and 
offices  being  hereby  created.  Each  of  said  deputies  shall  be  paid  by  the  county  the 
sum  of  ten  cents  per  name  for  each  elector  registered  by  him.  Said  compensation  to  be 
paid  out  of  the  general  fund  of  the  county,  on  the  presentation  and  filing  with  the  board 
of  supervisors  of  the  county,  of  a  duly  verified  claim  therefor,  approved  by  the  county 
clerk.  On  and  after  January  sixth,  1919,  all  fees,  commissions  and  perquisites  from 
whatever  source  received  and  collected  by  the  county  clerk,  except  the  said  sum  of 
ten  cents  per  name  received  by  him  for  each  person  registered,  shall  be  paid  into 
the  county  treasury,  and  shall  belong  to  the  county. 

2.  The  sheriff,  four  thousand  five  hundred  dollars  per  annum;  provided,  there  shall 
be  and  there  hereby  is  allowed  to  the  sheriff  the  following  deputies,  which  offices  are 
hereby  created,  who  shall  be  appointed  by  the  sheriff,  and  shall  be  paid  salaries  as 
follows:  One  chief  deputy  at  a  salary  of  one  hundred  fifty  dollars  per  month,  one 
deputy  at  a  salary  of  one  hundred  dollars  per  month,  and  one  deputy  to  act  as  jailer 
at  a  salary  of  one  hundred  dollars  per  month.  The  salaries  of  the  deputies  and 
employees  herein  provided  for  shall  be  paid  by  the  county  in  monthly  installments  at 
the  same  time  and  in  the  same  manner  and  out  of  the  same  funds  as  the  salary  of 
the  sherlfC  is  paid.  In  criminal  cases,  and  actions  in  which  the  county  is  interested,  the 
sheriff  shall  receive  only  actual  expenses  incurred  and  no  more.  All  claims  against 
the  county  shall  be  itemized  and  sworn  to  by  the  sheriff  or  chief  deputy,  and  filed 
with  the  board  of  supervisors  monthly  before  the  tenth  day  of  each  month.  Expense 
accounts  to  be  sworn  to  and  filed  as  separate  claims.  A  monthly  statement  of  all  fees 
collected  from  whatever  source  derived,  duly  subscribed  and  sworn  to  by  the  sheriff 
or  chief  deputy  shall  be  filed  with  the  county  treasurer  on  or  before  the  tenth  day  of 
each  month.  The  board  of  supervisors  may  allow  the  sheriff  a  sum  not  to  exceed 
thirty-seven  and  one-half  cents  per  day  for  feeding  each  prisoner  committed  to  his 
custody.  Prisoners  shall  be  fed  three  meals  each  day.  The  changes  in  this  subdivision 
made  shall  apply  to  the  incumbent  and  shall  be  in  lieu  of  all  fees,  commissions,  and 
mileage. 
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3.  The  recorder,  three  thousand  five  hundred  dollars  per  annum;  and  said  recorder 

may  appoint  two  deputy  recorders,  one  of  whom  shall  receive  a  salary  of  one  thousand  i 

two  hundred  dollars  per  annum,  and  one  who  shall  receive  a  salary  of  eight  hundred  ' 

dollars  per  annum.    He  may  appoint  such  copyists  as  may  be  required  for  the  recording 

of  all  papers,  notices  or  documents  in  his  office,  except  maps  or  plats,  who  shall  receive 

for  their  services  the  sum  of  six  cents  per  folio;  and  for  copies  of  any  paper  or  record 

six  cents  per  folio.    The  salaries  and  compensation  of  all  deputies  and  copyists  herein 

provided  for  shall  be  paid  by  the  county  in  monthly  installments  out  of  the  same  fund 

as  the  recorder  is  paid.    All  fees,  commissions  and  perquisites  collected  by  the  recorder, 

from  whatever  source  received,  shall  be  paid  into  the  county  treasury.    The  recorder 

shall  file  monthly,  on  or  before  the  tenth  day  of  each  month,  with  the  county  auditor, 

a  verified  statement  showing  in  detail  the  fees  received  by  him,  and  the  amounts  paid 

to  copyists  or  other  employees  in  his  office,  and  the  names  of  the  persons  to  whom 

the  same  were  paid. 

4.  The  auditor,  three  thousand  dollars  per  annum.  He  may  appoint  one  deputy, 
who  shall  receive  a  salary  of  one  thousand  five  hundred  dollars  per  annum;  and  one 
clerk  at  a  salary  of  seventy -five  dollars  per  month;  and  one  copyist  for  the  months  of 
September  and  October  in  each  year,  at  a  salary  of  one  hundred  dollars  per  month. 
The  deputy,  clerk  and  copyist  herein  provided  for  shall  be  paid  by  the  county  in 
monthly  installments  in  the  same  manner  and  out  of  the  same  fund  as  the  auditor 
is  paid. 

5.  The  treasurer,  three  thousand  dollars  per  annum. 

6.  The  tax-coiiector,  three  thousand  five  hundred  dollars  per  annum.  He  may  appoint 
one  deputy,  which  office  is  hereby  created,  at  a  salary  of  one  thousand  two  hundred 
dollars  per  annum;  and  four  clerks,  for  four  months  in  each  year,  at  a  salary  of  fifty 
dollars  per  month;  he  may  also  appoint  one  copyist,  at  a  salary  of  fifty  dollars  per 
month  for  four  months,  and  two  indexers,  at*a  salary  of  sixty  dollars  each  per  month 
for  four  months  in  each  year,  whose  duty  it  shall  be  to  compile  an  index  to  the 
assessment-rolls  of  the  county,  and  of  each  sanitary  district,  said  index  to  be  a  public 
record,  and  to  be  kept  in  the  office  of  the  tax-collector  for  public  use.  Said  deputy, 
clerks  and  indexers  to  be  paid  by  the  county  in  monthly  installments  at  the  same  time 
and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  tax-collector 
is  paid.  All  fees,  perquisites  and  commissions  from  whatever  source  derived,  collected 
by  the  tax-collector,  shall  be  paid  into  the  county  treasury,  and  shall  belong  to  the 
county. 

7.  The  assessor,  four  thousand  dollars  per  annum.  In  counties  of  this  class  there 
shall  be  and  there  hereby  is  allowed  to  the  assessor  the  following  clerks,  deputies 
and  employees,  who  shall  be  appointed  by  the  assessor,  and  shall  be  paid  salaries  as 
follows:  One  chief  deputy  assessor  at  a  salary  of  one  hundred  dollars  per  month; 
one  deputy  assessor  at  a  salary  of  seventy-five  dollars  per  month;  and  such  additional 
field  deputy  assessors  and  clerks  as  the  assessor  may  appoint  at  a  salary  not  to 
exceed  five  dollars  per  day  each;  provided^  however,  that  the  total  amount  of  salary 
and  compensation  paid  to  such  additional  deputies  and  clerks  who  receive  a  per  diem 
shall  not  exceed  the  sum  of  three  thousand  dollars  per  annum.  Said  additional  deputies 
and  clerks  to  be  paid  by  the  county  on  the  presentation  and  filing  with  the  board  of 
supervisors  of  duly  verified  claims,  showing  the  services  rendered,  approved  by  the 
assessor.  The  salaries  of  all  deputies,  clerks  and  employees  shall  be  paid  by  the 
county,  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the 
salary  of  the  assessor  is  paid.  The  assessor  shall  receive  no  compensation  or  com- 
missions for  the  collection  of  personal  property  taxes,  or  compiling  the  military  roll, 
and  all  commissions,  perquisites  and  fees  from  whatever  source  received,  collected 
by  him,  shall  be  paid  into  the  county  treasury,  and  shall  belong  to  the  county.  The 
changes  herein  made  are  intended  to  place  the  office  of  the  assessor  on  a  fixed  salary 
basis,  in  lieu  of  the  assessor's  present  compensation,  fees  and  commissions  allowed 
him  by  law,  and  shall  apply  to  the  incumbent. 

8.  The  district  attorney,  three  thousand  dollars  per  annum;  and  said  district  attorney 
may  appoint  a  stenographer,  which  office  is  hereby  created,  who  shall  receive  a  salary 
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of  seventy-flve  dollars  per  month;  provided,  however,  that  such  stenographer  shall 
receive  a  salary  of  ninety  dollars  per  month  in  case  such  stenographer  shall  perform 
all  the  services  required  in  the  county  as  official  reporter  in  all  preliminary  hearings 
in  felony  cases.  Said  stenographer  shall  be  paid  by  the  county  at  the  same  time  and 
in  the  same  manner  and  out  of  the  same  fund  as  the  district  attorney  is  paid.  The 
district  attorney  shall  be  allowed,  in  addition  to  the  monthly  salary  herein  allowed, 
the  sum  of  sixty  dollars  per  month,  which  shall  be  in  full  for  all  his  traveling  and 
other  personal  expenses  in  criminal  cases  and  civil  actions  in  which  the  county  Is 
interested,  as  provided  for  in  subdivision  two  of  section  four  thousand  three  hundred 
seven  of  the  Political  Code. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  two  thousand  seven  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  the  county;  a  verified  itemized 
statement  of  such  expenses  shall  be  filed  by'  said  superintendent  monthly  with  the  board 
of  supervisors. 

12.  The  surveyor  shall  receive  two  thousand  four  hundred  dollars  per  annum  for 
all  work  performed  for  the  county,  and,  in  addition  thereto,  actual  traveling  and  other 
necessary  expenses  incurred  in  connection  with  field  work.  Whenever  the  surveyor 
is  directed  by  the  board  of  supervisors  or  assessor  to  plat,  trace  or  otherwise  prepare 
maps,  plats  or  block-books  for  the  use  of  the  county  assessor  or  said  board,  he  shall 
be  allowed  only  the  actual  cost  of  preparing  the  same. 

13.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month  as  salaries  of  the  county  officers  are  paid,  which  'shall  be  in  full  for  all 
services  rendered  by  them,  and  of  all  fees.  In  townships  having  a  population  of  three 
thousand  five  hundred  or  more,  one  hundred  dollars  per  month.  In  townships  having 
a  population  of  not  less  than  one  thousand  five  hundred  and  not  more  than  three  thou- 
sand five  hundred,  seventy-five  dollars  per  month.  In  all  townships  having  a  popula- 
tion less  than  one  thousand  five  hundred,  forty  dollars  per  month.  All  fees  collected 
by  Justices  of  the  peace  shall  be  paid  into  the  county  treasury,  and  shall  belong  to 
the  county.    The  provisions  of  this  subdivision  shall  apply  to  the  incumbents. 

14.  Constables  shall  receive  the  following  monthly  salaries,  to  be  paid  each  month 
as  salaries  of  the  county  officers  are  paid,  which  shall  be  in  full  for  all  services  ren- 
dered by  them  in  criminal  cases:  In  townships  having  a  population  of  three  thousand 
five  hundred  or  more,  ninety  dollars  per  month;  in  townships  having  a  population  of 
not  less  than  one  thousand  five  hundred  nor  more  than  three  thousand  five  hundred 
eighty-five  dollars  per  month;  in  all  townships  having  a  population  of  less  than  one 
thousand  five  hundred,  forty-five  dollars  per  month.  In  addition  to  the  monthly  salary 
allowed  herein,  each  constable  may  collect  and  retain  for  his  own  use  such  fees  as  are 
now  or  may  be  hereafter  allowed  by  law  for  all  services  performed  by  him  in  civil 
actions;  and  he  shall  also  be  allowed  his  actual  and  necessary  expenses  incurred  in 
executing  any  warrant  outside  of  his  county  issued  by  a  magistrate  or  justice  of  his 
county.  Constables  shall  also  be  allowed  all  necessary  expenses  actually  incurred  in 
arresting  and  conveying  prisoners  to  the  county  jail,  which  said  expenses  shall  be 
audited  and  allowed  by  the  board  of  supervisors,  and  paid  out  of  the  county  treasury. 

15.  [Board  of  education.]  Each  member  of  the  board  of  education  shall  receive  five 
dollars  per  day  as  compensation  for  his  services  when  in  actual  attendance  upon  said 
board,  and  mileage  at  the  rate  of  twenty-five  cents  per  mile  one  way  only,  from  his 
residence  to  the  place  of  meeting  of  said  board.  The  secretary  of  said  board  of  educa- 
tion shall  receive  five  dollars  per  day  for  his  services  for  the  actual  time  that  the 
board  may  be  in  session.  Said  compensation  of  the  members  of  said  board,  and  of 
said  secretary,  shall  be  paid  out  of  the  same  fund  as  the  salary  of  the  superintendent 
of  schools  is  paid.  Claims  for  such  services  and  mileage  shall  be  presented  to  the 
board  of  supervisors,  and  shall  be  allowed  at  the  rate  above  named,  in  the  same 
manner  as  other  claims  against  the  county  are  allowed.     The  compensation  of  the 
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memberB  of  the  county  board  of  education  herein  provided  is  not  in  addition  to  that 
provided  in  section  one  thousand  seven  hundred  seventy  of  this  code. 

16.  [Supervisors.]  Each  supervisor,  one  thousand  five  hundred  dollars  per  annum, 
and  twenty  cents  per  mile  for  traveling  from  his  residence  to  the  county  seat;  provided, 
that  when  a  supervisor  Is  also  road  commissioner  he  shall  receive  in  addition  to  the 
twenty  cents  per  mile  allowed  to  him  by  law  as  such  road  commissioner  his  actual 
traveling  expenses,  the  total  mileage  and  expenses  not  in  any  one  year  to  exceed  the 
sum  of  three  hundred  dollars.  The  changes  as  to  salary  made  in  this  subdivision  shall 
not  apply  to  incumbents. 

17.  [Jurors.]  In  counties  of  this  class,  grrand  jurors  and  trial  Jurors  in  the  superior 
court  shall  each  receive  for  each  day's  attendance,  per  day,  the  sum  of  three  dollars, 
and  for  each  mile  actually  and  necessarily  traveled  from  their  residence  to  the  county 
seat,  in  going  only,  per  mile,  the  sum  of  twenty  cents;  such  mileage  to  be  allowed  but 
once  during  each  session  such  Jurors  are  required  to  attend. 

18.  Justices  of  the  peace  shall  be  allowed  for  their  office  rent,  and  expenses,  the 
sum  of  fifteen  dollars  each  per  month,  in  addition  to  the  monthly  salaries  herein 
allowed.  Each  Justice  of  the  peace  must  pay  into  the  county  treasury  monthly,  all 
fees  and  fines  collected  by  him;  and  he  must  keep  a  book  open  for  the  inspection  of 
the  public,  during  office  hours,  in  which  must  be  entered  at  once  and  in  detail  the 
amount  of  all  fees  and  fines  collected  by  him.  The  auditor  must  withhold  warrants 
for  salary  and  office  rent  until  a  sworn  statement  has  been  filed  with  him,  of  all  cases 
tried,  and  fees  and  fines  collected;  and  the  same  are  paid  into  the  county  treasury. 
No  justice  of  the  peace  shall  draw  or  receive  any  monthly  salary  unless  he  shall  make 
and  subscribe  an  affidavit  before  an  officer  entitled  to  administer  oaths,  that  no  cause 
in  his  court  remains  pending  and  undecided,  that  has  been  submitted  to  him  for 
decision  for  a  period  of  thirty  days;  said  affidavit  to  be  filed  with  the  auditor  of  the 
county. 

19.  [Jail  matron.]  In  counties  of  this  class  there  shall  be  appointed  by  the  sherifE 
a  suitable  woman  as  Jail  matron,  who  shall  have  care  of  female  prisoners  confined  in 
the  county  jail.  She  shall  be  paid  a  salary  of  fifty  dollars  per  month,  to  be  paid  by 
the  county  in  monthly  installments  at  the  same  time,  in  the  same  manner,  and  out  of 
the  same  fund  that  the  salary  of  the  sherlfC  is  paid. 

20.  [Incumbents.]  The  changes  made  in  this  act  shall  apply  to  the  incumbents 
unless  otherwise  herein  provided. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  479, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  319;  amended  March  20,  1909, 
Stats,  and  Amdts.  1909,  p.  534;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  179,  again  amended  on  April  19,  1911  (which  amendment  is 
given  in  Biennial  Supplement  1911  and  Cumulative  Supplement  1906- 
1913  as  §4249 [a]);  amendment  of  June  2,  1915,  gives  no  indication 
as  to  whether  the  Act  of  February  28,  or  April  19,  1911,  is  the  one 
Intended  to  be  amended.  Stats,  and  Amdts.  1915,  p.  1073;  May  28,  1917, 
Stats,  and  Amdts.  1917,  p.  1131.     In  effect  July  27,  1917. 

ARTICLE  XXI. 
COUNTIES  OP  THE  TWENTY-FIRST  CLASS. 

§  4260.  SALABIES  AND  FEES  OF  OFFICEBS  OF.  In  counties  of  the 
twenty-first  class  the  county  and  township  ofl9cers  shall  receive,  as  full  compensation 
for  the  services  required  of  them  by  law  or  by  virtue  of  their  offices,  the  following  fees 
and  salaries: 

1.  County  clerk,  three  thousand  five  hundred  dollars  per  annum,  and  shall  receive 
in  addition  the  sum  of  six  hundred  dollars  a  year  for  every  year  that  an  election  is 
held  throughout  the  State  of  California;  he  also  shall  receive  in  addition  the  sum  of 
ten  cents  per  name  for  each  voter  registered  in  the  county  of  Santa  Cruz,  which  shall 
be  in  full  for  all  services  required  in  registering  voters  and  making  up  the  great 
register,  and  the  performing  of  all  other  acts  incident  to  or  pertaining  to  elections; 
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provided,  that  in  counties  of  this  class  there  shall  be  and  Is  hereby  allowed  to  the 
county  clerk  one  copyist  and  index  clerk  who  shall  be  appointed  by  the  county  clerk 
and  who  shall  be  paid  a  salary  of  nine  hundred  dollars  per  annum,  and  whose  salary 
shall  be  paid  in  monthly  Installments  in  the  same  manner  and  out  of  the  same  fund 
as  the  salary  of  the  county  clerk  is  paid. 

2.  Sheriffp  three  thousand  dollars  per  annum;  provided,  that  there  shall  be  and 
there  is  hereby  allowed  to  said  sheriff  an  under-sheriff  who  shall  receive  a  salary  of 
one  thousand  two  hundred  dollars  per  annum  and  one  deputy  sheriff,  who  shall  also 
act  as  night  jailer,  at  a  salary  of  five  hundred  dollars  per  annum;  the  said  under- 
sheriff  and  the  said  deputy  to  be  appointed  by  the  sheriff  and  the  salaries  of  which 
shall  be  paid  by  the  coimty  In  monthly  installments  at  the  same  time  and  in  the  same 
manner  and  out  of  the  same  fund  as  the  salary  of  the  sheriff  is  paid;  and  provided, 
further,  that  in  addition  thereto,  the  sheriff  shall  receive  and  retain  for  his  own  use 
and  benefit  all  of  the  fees,  per  diem,  mileage  and  expenses  which  are  now  or  which 
may  hereafter  be  allowed  by  law;  and  the  fees  and  commissions  for  the  service  of 
all  papers  whatsoever  issued  by  any  court  in  the  state  outside  of  Santa  Cruz  county. 

3.  The  recorder,  two  thousand  four  hundred  dollars  per  annum;  provided,  however, 
that  in  counties  of  this  class  the  recorder  shall  be  entitled  to  the  actual  cost  Incurred 
by  him  for  the  recording  of  all  papers  and  documents  in  his  offlx^  not  exceeding  seven 
cents  per  folio  for  each  paper  or  document  so  recorded;  provided,  further,  that  said 
recorder  shall  file  monthly,  with  the  county  auditor,  a  verified  statement  showing  in 
detail  the  persons  and  the  amounts  paid  to  each  for  such  recording. 

4.  The  auditor,  two  thousand  seven  hundred  fifty  dollars  per  annum. 

5.  The  treasurer,  two  thousand  four  hundred  dollars  per  annum, 

6.  The  tax-col  lector,  two  thousand  seven  hundred  fifty  dollars  per  annum;  provided, 
that  in  lieu  of  the  clerk  now  allowed  this  office  for  six  months  during  each  year,  the 
said  tax-collector  is  hereby  allowed  one  deputy  for  the  entire  year  who  shall  receive 
a  salary  of  nine  hundred  dollars  per  annum;  said  salary  to  be  paid  by  the  county  in 
monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
fund  as  the  salary  of  the  tax-collector  is  paid. 

7.  The  assessor,  three  thousand  dollars  per  annum;  provided,  that  in  addition  the 
assessor  shall  be  allowed  one  office  deputy  at  nine  hundred  dollars  per  annum;  one 
draftsman  at  one  thousand  two  hundred  dollars  per  annum;  one  deputy  for  five  months 
in  the  year  at  one  hundred  dollars  per  month;  one  copyist  for  five  months  in  the  year 
at  forty  dollars  per  month;  one  deputy  for  five  months  in  the  year  at  one  hundred 
dollars  per  month;  one  deputy  for  three  months  in  the  year  at  one  hundred  dollars 
per  month,  and  one  deputy  for  four  months  in  the  year  at  one  hundred  dollars  per 
month;  and  provided,  further,  that  all  of  said  deputies,  clerks  and  draftsmen,  herein 
provided  for,  shall  be  appointed  by  the  assessor  and  shall  be  paid  by  the  county  in 
monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of  the  same 
fund  as  the  salary  of  the  assessor  is  paid. 

8.  The  district  attorney,  two  thousand  dollars  per  annum;  provided,  that  in  counties 
of  this  class,  there  shall  be  and  there  is  hereby  allowed  to  the  district  attorney  one 
deputy,  to  be  appointed  by  the  district  attorney,  and  who  shall  be  regularly  admitted 
to  practice  before  the  courts  of  the  State  of  California.  Said  deputy  shall  receive  a 
salary  of  six  hundred  dollars  per  annum,  which  salary  shall  be  paid  by  said  county  in 
equal  monthly  installments  at  the  same  time  and  in  the  same  manner  and  out  of  the 
same  fund  as  the  salary  of  the  district  attorney  is  paid.  The  district  attorney  shall 
be  allowed  in  addition  to  the  monthly  salary  herein  allowed,  the  sum  of  sixty  dollars 
per  month,  which  shall  be  in  full  for  all  his  traveling  and  other  personal  expenses  in 
criminal  cases  and  civil  cases  in  which  the  county  is  interested,  as  provided  for  in 
subdivision  two  of  section  four  thousand  three  hundred  seven  of  the  Political  Code. 
Payment  of  said  sum  of  sixty  dollars  per  month  shall  be  in  full  also  for  all  office  steno- 
graphic services  required  by  said  district  attorney  in  criminal  actions  and  in  civil 
actions  and  other  matters  in  which  the  county  is  interested. 

9.    The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 
10.    The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 

by  law. 

seer 
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11.  The  superintendent  of  schools,  one  tliousand  eight  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  his  county;  provided,  that 
In  counties  of  this  class  there  shall  he  and  there  is  hereby  allowed  to  the  superinten- 
dent of  schools,  a  clerk  which  office  is  hereby  created,  at  a  salary  of  fifty  dollars  per 
month,  and  who  shall  be  appointed  by  the  superintendent  of  schools.  The  salary  of 
said  clerk  herein  provided  for  shall  be  paid  by  said  county  in  monthly  installments  at 
the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the 
superintendent  of  schools  is  paid. 

12.  The  county  surveyor  for  all  services  required  of  him  as  county  surveyor,  and 
also  for  all  services  which  may  be  required  of  him  as  a  road  engineer,  shall  receive 
two  thousand  four  hundred  dollars  per  annum,  and  necessary  cost  of  transportation 
to  and  from,  and  necessary  expenses  in  the  field,  while  engaged  on  public  work,  and 
he  is  hereby  required  to  devote  all  his  time  to  the  county  work. 

13.  Board  of  supervisors,  each  member  of  the  board  of  supervisors  one  hundred 
dollars  per  month  and  no  mileage;  provided,  that  whenever  it  shall  be  necessary  for 
any  member  of  the  board  of  supervisors  to  leave  the  county  of  Santa  Cruz  for  the 
purpose  of  performing  any  of  his  duties,  that  then  and  in  that  event,  said  supervisor 
shall  be  allowed  his  actual  expenses. 

14.  [Population  of  townships.]  For  the  purpose  of  regulating  the  compensation  of 
justices  of  the  peace  and  constables,  judicial  townships  in  this  class  of  counties  are 
hereby '  classified  according  to  their  population  as  follows:  Townships  containing  a 
population  of  ten  thousand  or  more  shall  belong  to  and  be  known  as  townships  of  the 
first  class;  townships  containing  a  population  of  less  than  ten  thousand  and  more  than 
six  thousand  shall  belong  to  and  be  known  as  townships  of  the  second  class;  townships 
containing  a  population  of  less  than  six  thousand  and  more  than  four  thousand  shall 
belong  to  and  be  known  as  townships  of  the  third  class;  townships  containing  a  popu- 
lation of  less  than  four  thousand  and  more  than  two  thousand  shall  belong  to  and  be 
known  as  townships  of  the  fourth  class;  townships  containing  a  population  of  less  than 
two  thousand  shall  belong  to  and  be  known  as  townships  of  the  fifth  class;  the  popula- 
tion of  the  several  judicial  townships  shall  be  determined  for  the  purpose  of  this 
and  the  succeeding  subdivisions  by  multiplying  by  three  the  total  number  of  names 
registered  as  voters  in  such  townships  as  shown  by  the  complete  index  to  great 
register  as  compiled  and  certified  by  the  county  clerk  of  said  class  of  counties  in 
October,  A.  D.  1912. 

15.  [Justices  of  the  peace.]  From  and  after  January  4,  1916,  justices  of  the  peace 
of  townships  in  said  county  shall  receive  the  following  salaries,  which  shall  be  paid 
monthly  in  the  same  manner  as  the  salaries  of  the  county  officers  are  paid,  out  of 
the  salary  fund  of  the  county,  which  shall  be  in  full  for  all  services  rendered  by  them 
in  criminal  and  civil  cases;  provided,  however,  that  If  two  justices  of  the  peace  shall 
be  elected  and  qualify  in  any  one  township,  then  the  said  justices  shall  each  receive 
one-half  of  the  salaries  therein  provided  for,  to  wit:  In  townships  of  the  first  class, 
two  hundred  dollars  per  month;  in  townships  of  the  second  class,  one  hundred  twenty- 
five  dollars  per  month;  in  townships  of  the  third  class,  fifty  dollars  per  month;  in  town- 
ships of  the  fourth  class,  thirty-five  dollars  per  month;  in  townships  of  the  fifth  class, 
twenty-five  dollars  per  month.  All  fees  fixed  and  provided  by  law  and  collected  by  any 
justice  of  the  peace  shall  be  paid  into  the  county  treasury  at  the  end  of  each  month. 
Justices  of  the  peace  in  the  first  and  second  classes  shall  be  allowed  their  actual 
office  rent,  not  to  exceed  the  sum  of  fifteen  dollars  each,  for  any  one  month. 

Constables  shall  receive  the  following  fees  and  salaries  which  shall  be  paid  monthly 
and  in  the  same  manner  as  the  salaries  of  the  county  officers  are  paid,  out  of  the 
salary  fund  of  the  county,  which  shall  be  in  full  for  all  services  rendered  by  them  in 
criminal  cases,  to  wit:  In  townships  of  the  first  class,  seventy-five  dollars  per  month; 
in  townships  of  the  second  class,  seventy-five  dollars  per  month;  in  townships  of  the 
third  class,  forty  dollars  per  month;  in  townships  of  the  fourth  class,  twenty-five  dollars 
per  month;  In  townships  of  the  fifth  class,  fifteen  dollars  per  month;  provided,  that 
in  addition  to  the  salaries  herein  allowed,  each  constable  shall  be  paid  out  of  the 
general  fund  of  the  county  for  traveling  expenses  outside  of  his  own  township  for 
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the  service  of  a  warrant  of  arrest,  or  any  other  process,  in  a  criminal  case  (where  said 
service  is  In  fact  made),  his  actual  expenses  each  way;  for  each  mile  traveled  outside 
of  his  county,  both  going  to  and  returning  from  the  place  of  arrest  or  other  service  of 
process,  his  actual  expenses  each  way;  for  transporting  prisoners  to  the  county  jail, 
a  constable  shall  be  allowed  his  actual  expenses  each  way,  which  said  actual  expenses 
are  hereby  defined  to  be  the  actual  cost  of  transportation  of  said  constable  or  his 
prisoner  or  prisoners.  In  addition  to  the  monthly  salaries  herein  allowed,  each  con- 
stable may  receive  and  retain  for  his  own  use,  such  fees  as  are  now  or  may  hereafter 
be  allowed  by  law  for  service  rendered  by  him  in  civil  cases. 

16.  [Reporter.]  The  official  reporter  of  the  superior  court  shall  receive  the  fees 
allowed  by  law. 

17.  [Probation  officer.]  The  probation  officer  of  this  county  shall  receive,  from 
and  after  January  4,  1917,  the  sum  of  seven  hundred  eighty  dollars  per  annum. 

18.  [Salaries  full  compensation.]  In  fixing  the  compensation  of  the  above  named 
officers  in  the  amounts  hereinabove  specified,  it  is  hereby  expressly  provided  that  the 
salaries -and  fees  above  provided  shall  be  in  full  compensation  of  all  services  of  every 
kind  and  description  rendered  by  the  officers  named  herein,  either  as  officers  or  ex 
officio  officers,  their  deputies  and  assistants;  and  It  is  hereby  further  expressly  pro- 
vided, that  all  of  the  fees,  commissions,  per  dlem  and  expenses  provided  for  in  section 
four  thousand  two  hundred  ninety  of  the  Political  Code  of  the  State  of  California,  and 
all  other  moneys  coming  into  the  hands  of  the  county  and  township  officers,  no  matter 
from  what  source  derived  or  received,  sh^ll  belong  to  and  be  the  property  of  the 
county  of  Santa  Cruz  and  shall  be  paid  into  the  county  treasury  by  said  officer  at  the 
same  time  and  in  the  same  manner  that  other  moneys  are  required  by  law  to  be  paid 
into  the  county  treasury  by  him, 

[Exception.]  save  and  except,  however,  that  the  provisions  of  this  subdivision  shall 
not  apply  to  the  offices  of  sheriff,  recorder,  district  attorney  and  superintendent  of 
schools,  and  they  are  expressly  exempted  from  the  provisions  of  this  subdivision,  and 
as  to  said  offices  herein  last  named,  to  wit:  sherift,  recorder,  district  attorney  and 
superintendent  of  schools,  they  shall  receive  the  salaries,  fees  and  commissions 
provided  for  by  law,  and  as  provided  for  in  subdivisions  two,  three,  eight  and  eleven 
of  this  act 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  483, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  322;  amended  March  6.  1909,  Stats, 
and  Amdts.  1909,  p.  164;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  181,  and  again  amended  April  21,  1911  (which  amendment  Is  given 
in  Biennial  Supplement  1911  as  §4250 [a]);  amendment  approved 
June  16,  1913,  does  not  indicate  whether  it  is  the  Act  of  February  28, 
or  of  April  21,  1911,  which  is  amended.  Stats,  and  Amdts.  1913,  p.  1181; 
amended  May  22,  1915,  Stats,  and  Amdts.  1915,  p.  734;  April  16,  1917, 
Stats,  and  Amdts.  1917,  p.  133.    In  effect  July  27,  1917. 

ARTICLE  XXII. 
COUNTIES  OF  THE  TWENTY-SECOND  CLASS. 

§4261.  SALABIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
twenty-second  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  cierk,  two  thousand  five  hundred  dollars  per  annum,  and  when  a 
new  register  of  voters  is  required  by  law  to  be  made,  he  shall  receive  in  addition, 
fifteen  cents  per  name  for  each  voter  registered,  which  shall  be  in  full  for  all  services 
required  in  registering  voters  and  making  the  great  register;  provided,  that  in  counties 
of  this  class  there  shall  be  and  is  hereby  allowed  to  the  county  clerk,  one  deputy,  who 
shall  be  appointed  by  said  county  clerk,  who  shall  be  paid  a  salary  of  one  hundred 
twenty-five  dollars  per  month,  and  one  deputy  who  shall  be  appointed  by  said  county 
clerk,  who  shall  be  paid  a  salary  of  seventy-five  dollars  per  month,  said  salaries  of 


f  4251  POLITICAL  CODE.  [Pt.  IV,  Tit.  II, 

said  deputies  to  be  paid  by  said  county  montbly  at  the  same  time  and  in  the  same 
manner  and  out  of  the  same  fund,  as  the  salary  of  the  county  clerk  is  paid. 

2.  The  sheriff,  four  thousand  five  hundred  dollars  per  annum;  and  also  all  fees  for 
service  of  papers  in  actions  arising  out  of  his  county;  provided,  that  in  counties  of 
this  class  there  shall  be  and  is  hereby  allowed  to  the  sheriff  a  deputy,  who  shall  be 
appointed  by  said  sheriff,  who  shall  be  paid  a  salary  of  one  hundred  twenty-five  dollars 
per  month,  said  salary  to  be  paid  by  said  county  monthly  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  as  the  salary  of  the  sheriff  is  paid. 

3.  The  recorder,  two  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  recorder,  one  deputy, 
who  shall  be  appointed  by  said  recorder,  who  shall  be  paid  a  salary  of  one  hundred 
dollars  per  month,  and  three  copyists  who  shall  be  appointed  by  said  recorder,  who 
shall  be  paid  a  salary  of  seventy-five  dollars  a  month  each,  said  salaries  of  said 
deputies [y]  and  of  said  copyists  to  be  paid  by  said  county  monthly  at  the  same  time  and 
in  the  same  manner  and  out  of  the  same  fund,  as  the  salary  of  the  recorder  is  paid. 

4.  The  auditor,  three  thousand  dollars  per  annum;  provided,  that  in  counties  of 
this  class  there  shall  be  and  is  hereby  allowed  to  the  auditor  a  deputy  ^ho  shall  be 
appointed  by  said  auditor,  who  shall  be  paid  a  salary,  of  one  hundred  twenty-five 
dollars  per  month,  said  salary  of  said  deputy  to  be  paid  by  said  county  monthly  at 
the  same  time  and  in  the  same  manner  and  out  of  the  same  fund,  as  the  salary  of 
the  auditor  is  paid;  and  provided,  further,  that  in  counties  of  this  class  there  shall  be 
and  is  hereby  allowed  to  the  auditor  a  deputy  who  shall  be  appointed  by  said  auditor 
for  the  period  of  time  embraced  between  the  first  day  of  September  and  the  first  day 
of  October  in  each  fiscal  year,  who  shall  be  paid  a  salary  of  seventy-five  dollars  per 
month,  said  salary  to  be  paid  by  said  county  monthly  during  the  period  of  time  said 
deputy  shall  be  employed  at  the  same  time  and  in  the  same  manner  and  out  of  the 
same  fund  as  the  salary  of  the  auditor  is  paid. 

5.  The  treasurer,  three  thousand  dollars  per  annum. 

6.  The  tax-collector,  two  thousand  five  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  tax-collector,  a 
deputy,  who  shall  be  appointed  by  said  tax-collector,  who  shall  be  paid  a  salary  of 
one  hundred  dollars  per  month,  said  salary  to  be  paid  by  said  county  monthly  at  the 
same  time  and  In  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  tax- 
collector  is  paid;  provided,  further,  that  in  counties  of  this  class  there  shall  be  and  Is 
hereby  allowed  to  the  tax-collector  a  deputy  for  the  period  of  time  embraced  between 
the  first  day  of  July  and  the  thirty-first  of  December  in  each  fiscal  year,  and  also  for 
the  period  of  time  embraced  between  the  first  day  of  April  and  the  first  day  of  June  in 
each  fiscal  year.  Said  deputy  shall  be  appointed  by  said  tax-collector,  and  shall  be 
paid  a  salary  of  seventy-five  dollars  per  month  during  the  period  of  time  said  deputy 
shall  be  employed,  to  be  paid  by  said  county  monthly  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  as  the  salary  of  the  tax-collector  is  paid; 
provided,  further,  that  in  counties  of  this  class  there  shall  be  and  is  hereby  allowed 
to  the  tax-collector  a  copyist  for  the  period  of  time  embraced  between  the  fifteenth 
day  of,  August  and  the  fifteenth  day  of  December  in  each  year.  Said  copyist  shall  be 
appointed  by  said  tax-collector,  and  shall  be  paid  a  salary  of  fifty  dollars  per  month 
during  the  period  of  time  said  copyist  shall  be  employed,  to  be  paid  by  said  county 
monthly  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the 
salary  of  the  [tax-]  collector  is  paid. 

7.  The  assessor,  four  thousand  dollars  per  annum^  and  also  such  fees  and  com- 
missions as  are  allowed  by  law;  provided,  that  in  counties  of  this  class  there  shall 
be  and  is  hereby  allowed  to  the  assessor,  a  deputy,  who  shall  be  appointed  by  said 
assessor,  who  shall  be  paid  a  salary  of  one  hundred  twenty-five  dollars  per  month,  to 
be  paid  by  said  county  monthly  at  the  same  time  and  in  the  same  manner  and  out  of 
the  same  fund,  as  the  salary  of  the  assessor  is  paid;  and  provided,  further,  that  in 
counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  assessor,  a  deputy 
who  shall  be  appointed  by  said  assessor,  who  shall  be  paid  a  salary  of  one  hundred 
dollars  per  month,  to  be  paid  by  said  county  monthly,  at  the  same  time,  and  in  the 
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same  manner  and  out  of  the  same  fund  as  the  salary  of  the  assessor  is  paid;  and 
providing,  further,  that  in  counties  of  this  class  the  board  of  supervisors  is  hereby 
authorized  and  empowered  to  furnish  the  assessor  with  a  copyist  for  whatever  time 
said  board  of  supervisors  may  deem  necessary  during  each  year.  Said  copyist  shall 
be  paid  a  salary  of  seventy-five  dollars  a  month  to  be  paid  by  said  county  monthly, 
at  the  same  time,  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary 
of  said  assessor  is  paid. 

8.  The  district  attorney  three  thousand  dollars  per  annum;  provided,  that  in  counties 
of  this  class,  the  district  attorney  may  appoint  a  deputy  which  office  of  deputy  district 
attorney  is  hereby  created;  said  deputy  to  be  employed  at  such  times  and  to  receive 
such  salary  not  to  exceed  the  sum  of  one  hundred  fifty  dollars  per  month  as  the  board 
of  supervisors  may  fix  by  resolution;  provided,  further,  that  said  district  attorney 
may  appoint  a  stenographer  at  a  salary  of  seventy-five  dollars  per  month.  Said  deputy 
and  said  stenographer  shall  be  paid  at  the  same  time  and  out  of  the  same  fund  as 
other  county  officers  are  paid. 

9.  The  superintendent  of  sclioois,  two  thousand  four  hundred  dollars  per  annum  and 
actual  traveling  expenses,  when  visiting  schools  of  his  county;  provided,  that  in 
counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  superintendent  of 
schools,  a  deputy,  who  shall  be  appointed  by  said  superintendent  of  schools,  and  who 
shall  be  paid  a  salary  of  one  hundred  dollars  per  month,  to  be  paid  by  said  county 
monthly,  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the 
salary  of  the  superintendent  of  schools  is  paid. 

10.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

11.  The  public  administrator  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  [Population  of  townships.]  For  the  purpose  of  fixing  the  compensation  of 
justices  of  the  peace  according  to  their  duties,  townships  in  counties  of  this  class  are 
hereby  classified  according  to  their  population  as  follows:  Townships  having  a  popu- 
lation of  ten  thousand  or  more  shall  belong  to  and  be  known  as  townships  of  the  first 
class;  townships  having  a  population  of  less  than  ten  thousand  and  more  than  five 
thousand  shall  belong  to  and  be  known  as  townships  of  the  second  class;  townships 
having  a  population  of  less  than  five  thousand  and  more  than  one  thousand  shall  belong 
to  and  be  known  as  townships  of  the  third  class;  townships  having  a  population  of 
less  than  one  thousand  and  more  than  nine  hundred  shall  belong  to  and  be  known  as 
townships  of  the  fourth  class;  townships  having  a  population  of  less  than  nine  hundred 
shall  belong  to  and  be  known  as  townships  of  the  fifth  class.  The  population  of  the 
several  townships  shall  be  determined  by  the  board  of  supervisors  upon  the  enactment 
of  this  act  and  also  at  the  time  of  the  formation  of  any  new  township  or  townships  for 
the  purpose  of  this  and  the  succeeding  subdivisions  by  the  last  federal  census  taken 
during  the  year  1910. 

Justices  of  the  peace  shall  receive  the  following  salaries: 

In  townships  of  the  first  class  the  sum  of  one  hundred  fifty  dollars  per  month; 

In  townships  of  the  second  class  the  sum  of  one  hundred  twenty-five  dollars  per 
month;  |    ^i 

In  townships  of  the  third  class  the  sum  of  thirty  dollars  per  month; 

In  townships  of  the  foiirth  class  the  sum  of  ten  dollars  per  month; 

In  townships  of  the  fifth  class  the  sum  of  five  dollars  per  month; 

Such  salaries  shall  be  paid  in  the  same  manner  and  out  of  the  same  fund  as  the 
salaries  of  county  officers  are  paid  and  shall  be  compensation  in  full  for  all  services 
rendered.  All  fees  received  by  justices  of  the  peace  shall  be  paid  into  the  county 
treasury  every  month.  Justices  of  the  peace  in  the  first  and  second  classes  shall  be 
allowed  their  actual  office  rent  not  to  exceed  the  sum  of  fifteen  dollars  ($15.00)  per 
month.    Also  their  civil  and  criminal  dockets  and  legal  blanks. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law,  and  in 
addition  thereto  three  dollars  per  day  for  each  day's  actual  attendance  in  court  during 
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a  jury  trial  therein  or  preliminary  examination  for  felony;  provided,  that  no  constable 
shall  receive  more  than  three  dollars  for  any  one  day's  attendance  on  any  court. 

15.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  fifty  dollars  per 
month  and  mileage  at  the  rate  of  ten  cents  per  mile  for  traveling  to  and  from  his 
residence  to  the  county  seat;  and  also  mileage  for  his  services  as  road  commissioner 
at  the  rate  of  twenty  cents  per  mile  one  way,  for  all  distances  actually  traveled  in  the 
discharge  of  his  duties  as  such  road  commissioner;  provided,  that  such  mileage  as 
road  commissioner  shall  not  in  any  one  year  exceed  the  sum  of  three  hundred  dollars. 

16.  [Board  of  education.]  Each  member  of  the  board  of  education  including  the 
secretary,  five  dollars  per  day  when  the  board  is  in  session,  and  ten  cents  per  mile 
for  traveling  to  and  from  his  or  her  residence  to  the  county  seat  at  each  session, 
unless  otherwise  provided  for  by  law. 

IHistory:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907.  p.  484, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  323;  amended  March  13,  1909, 
Stats,  and  Amdts.  1909,  p.  333;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  184,  and  again  amended  April  29,  1911  (which  amendment 
given  in  Biennial  Supplement  1911  as  $4251  [a]);  amendment  ap- 
proved June  16,  1913,  does  not  indicate  whether  the  Act  of  February 
28,  or  that  of  April  29,  1911,  is  the  one  amended.  Stats,  and  Amdts. 
1913,  p.  1265;  amended  April  16,  1915,  Stats,  and  Amdts.  1915,  p.  89; 
May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1003.     in  effect  July  27,  1917. 

ARTICLE  XXIII. 

COUNTIES  OF  THE  TWENTY-THIRD  CLASS. 

§  4252.  SALABIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
twenty-third  class,  the  county  and  township  officers  shall  receive  as  compensation  for 
services  required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit: 

1.  The  county  cieric,  three  thousand  dollars  per  annum;  provided,  that  he  shall 
have  power  to  appoint  one  deputy  at  a  salary  of  one  thousand  five  hundred  dollars 
per  annum,  payable  at  the  same  time  and  in  the  same  manner  as  that  of  other  county 
officers;  and  further  provided,  that  he  shall  have  power  to  appoint  one  deputy  at  a 
salary  of  one  thousand  two  hundred  dollars  per  annum,  payable  at  the  sam^  time  and 
in  the  same  manner  as  that  of  other  county  officers;  and  further  provided,  that  in 
every  even  numbered  year  he  shall  have  power  to  appoint  one  deputy  at  a  salary  of 
nine  hundred  dollars  per  annum,  payable  at  the  same  time  and  in  the  same  manner 
as  that  of  other  county  officers;  and  further  provided,  that  he  shall  receive  six  hundred 
dollars  per  annum  for  compiling  a  great  register  and  for  services  performed  in 
preparation  for  any  and  all  elections,  which  shall  be  in  full  for  all  services  required 
in  registering  voters  and  for  all  services  performed  in  preparation  for  elections.  The 
county  clerk  shall  also  receive  and  retain,  for  his  own  use  and  benefit,  all  fees  and 
commissions  which  now  are,  or  which  may  hereafter  be  allowed  by  law. 

2.  Tiie  siieritr,  three  thousand  five  hundred  dollars  per  annum;  provided,  that  he 
shall  have  the  power  to  appoint  two  deputies,  which  offices  are  hereby  created,  at  a 
salary  of  one  thousand  five  hundred  dollars  each  per  annum,  payable  at  the  same  time 
and  in  the  same  manner  as  that  of  other  county  officers.  The  sherifT  shall  also 
receive  and  retain  in  all  civil  cases  for  his  own  use  and  benefit,  fees,  commissions  and 
mileage  which  now  are  or  which  may  hereafter  be  allowed  by  law;  and  also  all 
expenses  incurred  in  the  pursuit  of  criminals  or  transacting  any  criminal  business. 
The  sherift  shall  also  receive  and  retain  for  his  own  use  and  benefit  mileage  and  fees 
for  the  service  of  process  or  papers  issued  by  any  court  in  the  state. 

3.  Tlie  recorder,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  he 
shall  have  the  power  to  appoint  one  deputy  at  a  salary  of  one  thousand  two  hundred 
dollars  per  annum,  and  one  deputy  at  a  salary  of  one  thousand  eighty  dollars  per 
annum,  payable  at  the  same  time  and  in  the  same  manner  as  that  of  other  county 
officers; 
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[In  effect,  when.]  provided,  however,  that  the  foregoing  provisions  of  this  sub- 
division of  this  section  shall  not  be  in  force,  or  go  into  effect,  until  the  expiration  of 
the  term  of  office  of  the  incumbent;  and  until  then,  the  provisions  of  subdivision  three 
of  section  four  thousand  two  hundred  flfty-two  of  the  Political  Code,  approved  June 
1,  1915,  shall  continue  in  force. 

4.  The  county  auditor,  two  thousand  four  hundred  dollars;  provided,  that  he  shall 
have  the  power  to  appoint  one  deputy  at  a  salary  of  one  thousand  two  hundred  dollars 
per  annum,  and  one  deputy  at  a  salary  of  nine  hundred  dollars  per  annum;  and  provided, 
that  in  counties  of  this  class  there  shall  be  and  hereby  is  allowed  to  the  county 
auditor,  such  additional  assistants  as  the  auditor  may  require,  during  the  months  of 
July,  September  and  December  of  each  year,  and  whose  compensation  in  the  aggregate 
shall  not  exceed  two  hundred  dollars  in  any  one  year. 

6.  The  treasurer,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  he 
shall  have  power  to  appoint  one  deputy,  which  office  is  hereby  created,  at  a  salary  of 
one  thousand  eighty  dollars  per  annum,  payable  at  the  same  time  and  in  the  same 
manner  as  that  of  other  county  officers.  The  treasurer  shall  receive  and  retain  for 
his  own  use  the  fees  and  commissions  now  or  hereafter  to  be  allowed  him  by  law. 

6.  The  tax-collector,  two  thousand  four  hundred  dollars  per  annum;  provided,  he 
shall  have  power  to  appoint  one  deputy,  which  office  is  hereby  created,  at  a  salary  of 
one  thousand  eighty  dollars  per  annum,  payable  at  the  same  time  and  in  the  same 
manner  as  that  of  other  county  officers;  and  provided,  further,  he  shall  have  power  to 
appoint  one  deputy  during  the  months  of  August,  September,  October,  November  and 
December  of  each  year,  which  office  Is  hereby  created,  at  a  salary  of  seventy-five 
dollars  per  month,  payable  at  the  same  time  and  In  the  same  manner  as  that  of  other 
county  officers. 

7.  The  assessor,  four  thousand  two  hundred  dollars  per  annum;  provided,  that  he 
shall  have  power  to  appoint  one  deputy,  which  office  is  hereby  created,  at  a  salary 
of  one  thousand  eighty  dollars  per  annum,  payable  at  the  same  time  and  in  the  same 
manner  as  that  of  other  county  officers,  and  said  assessor  shall  also  receive  the  com- 
missions on  the  amount  of  personal  property  tax  as  is  provided  In  and  by  section  four 
thousand  two  hundred  ninety  of  the  Political  Code  and  five  cents  per  name  for  military 
roll. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum,  and  his 
actual  traveling  expenses  when  prosecuting  criminals  within  the  county;  provided, 
that  he  shall  have  power  to  appoint  two  deputies,  which  offices  are  hereby  created, 
one  of  said  deputies  to  receive  a  salary  of  one  thousand  two  hundred  dollars  per  annum, 
and  the  other  deputy  to  receive  a  salary  of  nine  hundred  dollars  per  annum;  the  salary 
of  each  of  said  deputies  to  be  payable  in  the  same  manner  and  at  the  same  time  as 
that  of  other  county  officers. 

9.    The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such,  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

11.  The  superintendent  of  schools,  two  thousand  four  hundred  dollars  per  annum, 
and  his  actual  traveling  expenses  when  visiting  the  schools  of  the  county;  provided, 
that  he  shall  have  the  power  to  appoint  one  deputy,  which  office  is  hereby  created, 
at  a  salary  of  one  thousand  five  hundred  dollars  per  annum,  payable  at  the  same  time 
and  in  the  same  manner  as  that  of  other  county  officers;  and  provided,  that  he  shall 
not  receive  in  any  one  year  of  his  term  of  office,  compensation  for  his  services  as 
secretary  of  the  county  board  of  education,  in  excess  of  two  hundred  dollars. 

12.  The  surveyor,  one  thousand  eight  hundred  dollars  per  annum,  for  all  work 
performed  for  the  county,  and  in  addition  thereto  his  actual  necessary  traveling  and 
other  expenses  incurred  in  connection  with  field  work,  and  cost  of  preparing  maps, 
plats,  block-books  and  tracings,  for  the  assessor  when  directed  by  him. 

13.  The  justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be 
paid  each  month  as  the  salaries  of  the  county  officers  are  paid,  which  shall  be  in  full 
for  all  services  rendered  by  them:  (1)  in  townships  having  a  population  of  five  thou- 
sand or  more,  one  hundred  thirty  dollars  per  month;   provided,  that  where  there  is 
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now  or  may  be  hereafter  created  in  such  township  more  than  one  Justice  of  the  peace, 
the  monthly  salary  of  said  two  justices  shall  each  be  one  hundred  dollars  per  month; 
(2)  in  townships  having  a  population  of  two  thousand  five  hundred  and  less  than  five 
thousand,  sixty-five  dollars  per  month;  (3)  in  townships  having  a  population  of  one 
thousand  five  hundred  and  less  than  two  thousand  five  hundred,  sixty  dollars  per 
month;  (4)  in  townships  having  a  population  of  one  thousand  and  less  than  one  thou- 
sand five  hundred,  forty-five  dollars  per  month;  (5)  in  townships  having  a  population 
of  five  hundred  and  less  than  one  thousand,  thirty-five  dollars  per  month;  (6)  and  In 
townships  having  a  population  of  less  than  five  hundred,  thirty  dollars  per  month. 
Each  justice  must  pay  into  the  county  treasury  once  a  month  all  fees  and  fines  collected 
by  him. 

14.  The  con8table[8]  shall  receive  the  following  salaries  to  be  paid  each  month  as 
salaries  of  the  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered 
by  them  in  criminal  cases  and  in  all  other  criminal  matters:  (1)  in  townships  having 
a  population  of  five  thousand  or  more,  seventy-five  dollars  per  month;  (2)  in  townships 
having  a  population  of  two  thousand  five  hundred,  and  less  than  five  thousand,  fifty 
dollars  per  month;  (3)  in  townships  having  a  population  of  one  thousand  five  hundred 
or  less  than  two  thousand  five  hundred,  forty-five  dollars  per  month;  (4)  in  townships 
having  a  population  of  one  thousand  and  less  than  one  thousand  five  hundred,  thirty- 
five  dollars  per  month;  (5)  in  townships  having  a  population  of  five  hundred  and  less 
than  one  thousand,  thirty  dollars  per  month;  (6)  in  townships  having  a  population  of 
less  than  five  hundred,  twenty  dollars  per  month;  provided,  that  in  addition  to  the 
salary  herein  allowed,  each  constable  shall  be  paid  out  of  the  treasury  of  the  county 
for  necessary  traveling  expenses  in  his  own  district,  for  the  service  of  a  warrant  of 
arrest  or  any  other  process  in  a  criminal  case,  or  other  criminal  matters,  when  such 
service  is  in  fact  made,  both  going  and  returning,  ten  cents  per  mile;  for  each  mile 
traveled  out  of  his  county,  both  going  and  returning  from  the  place  of  arrest  in  the 
service  of  process,  five  cents  per  mile;  and  for  transporting  persons  to  the  county 
jail,  ten  cents  per  mile  each  way.  In  addition  to  the  monthly  salary  allowed  him 
herein  each  constable  shall  receive  for  his  own  use,  the  fees  in  civil  cases,  which 
now  or  may  hereafter  be  allowed  by  law. 

15.  The  supervisors,  each,  the  sum  of  one  thousand  two  hundred  dollars  per  annum, 
and  twenty  cents  per  mile  for  all  distances  actually  traveled,  in  the  performance  of 
his  duty  as  road  commissioner,  not  to  exceed  two  hundred  dollars  per  annum,  together 
with  mileage  at  the  rate  of  twenty  cents  per  mile,  in  going  only,  from  his  place  of 
residence  to  the  county  seat  at  each  session  of  the  board. 

16.  [Phonographic  reporter.]  In  counties  of  this  class  the  official  phonographic 
reporter  of  the  superior  court  shall  receive  as  compensation  for  his  services  the  fees 
and  compensation  now  or  hereafter  provided  by  law,  and  In  addition  thereto  shall 
receive  five  dollars  per  day  when  not  actually  engaged  in  reporting  in  said  court,  but 
when  in  attendance  on  court  in  compliance  with  and  as  provided  by  section  two 
hundred  seventy-one  of  the  Code  of  Civil  Procedure,  the  said  per  diem  of  five  dollars 
to  be  paid  in  the  same  manner  as  provided  in  criminal  cases. 

17.  [Population  of  townships.]  For  the  purpose  of  subdivisions  thirteen  and  four- 
teen of  this  section,  the  population  of  the  several  townships  shall  be  ascertained  and 
determined  by  the  board  of  supervisors  by  multiplying  by  three  and  one-half,  the  vote 
cast  for  presidential  electors  in  each  township  at  the  next  preceding  election  therefor. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  488. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  327;  amended  March  25,  1909,  Stats, 
and  Amdts.  1909,  p.  732;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  186,  and  again  amended  on  April  29,  1911  (which  amendment  is 
given  in  Biennial  Supplement  1911  as  §4252 [a]);  amendment  ap- 
proved June  16,  1913,  does  not  Indicate  whether  it  was  the  Act  of  Feb- 
ruary 28,  or  that  of  April  29,  1911,  which  it  is  Intended  to  amend.  Stats, 
and  Amdts.  1913,  p.  1207;  amended  June  1,  1915,  Stats,  and  Amdts. 
1915,  p.  1036;  April  6,  1917,  Stats,  and  Amdts.  1917,  p.  66.  In  effect 
as  provided  in  paragraph  3  of  Act,  otherwise  July  27,  1917. 
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§  4262a.  FEES  OF  JTIROBS.  In  counties  of  the  twenty-third  class,  grand 
jurors  and  trial  jurors  in  the  superior  court  shall  receive  for  each  day's  attendance, 
three  dollars,  and  for  every  mile  actually  traveled  in  attending  court  as  such  juror, 
in  going  only,  fifteen  cents. 

History:     Enactment  approved  April  6,  1917,  Stats,  and  Amdts.  1917, 
p.  70.    In  effect  July  27,  1917. 

ARTICLE  XXV. 

COUNTIES  or  THE  TWENTY-riPTH  CLASS. 

§  4264.  SALAKIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
twenty-fifth  class,  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them  by  law,  or  by  virtue  of  their  offices,  the  following  salaries  to  wit: 

1.  The  county  clerk,  two  thousand  seven  hundred  dollars  per  annum,  and  registration 
fees;  all  other  fees  of  the  clerk's  office  to  be  paid  into  the  county  treasury;  provided, 
that  in  counties  of  this  class  there  shall  be  a  chief  deputy  clerk  who  shall  be  paid  a 
salary  of  one  thousand  seven  hundred  fifty  dollars  per  annum  in  equal  monthly  install- 
ments, said  chief  deputy,  in  addition  to  his  other  duties,  to  prepare  all  deeds  for  the 
county  without  extra  cost  to  the  county;  also,  in  addition  to  the  deputy  clerk  authorized 
by  the  special  act  of  the  legislature  at  a  salary  of  one  thousand  two  hundred  dollars 
per  annum,  one  deputy  clerk  who  shall  be  paid  a  salary  of  one  thousand  two  hundred 
dollars  per  annum,  to  be  paid  in  equal  monthly  installments;  also  one  deputy  clerk  who 
shall  be  paid  nine  hundred  sixty  dollars  per  annum,  to  be  paid  in  equal  monthly  install- 
ments; and  also  a  stenographer  at  a  salary  of  fifty  dollars  per  month  for  one  month 
preceding  an  election  where  a  register  of  voters  is  required;  the  salaries  of  said  deputy 
clerks  to  be  paid  at  the  same  time,  and  in  the  same  manner,  and  out  of  the  same  fund 
as  the  salary  of  the  county  clerk,  the  clerk  also  to  receive  ten  cents  a  name  for  each 
person  registered,  which  shall  be  allowed  by  the  board  of  supervisors  of  the  county.  He 
shall  also  be  allowed  not  to  exceed  ten  deputies  for  the  purpose  of  registering  electors, 
who  shall  be  paid  not  to  exceed  five  cents  for  each  elector  registered;  that  any  of  such 
deputies  as  are  required  to  work  in  the  office  shall  receive  not  to  exceed  two  dollars  and 
fifty  cents  per  day  for  the  time  so  employed.  The  change  in  compensation  hereby  made 
is  not  an  increase  in  compensation  of  a  county  officer  and  shall  become  operative  as 
soon  as  this  act  takes  eftect  as  to  the  deputy  clerks  and  the  stenographer  and  their 
salaries,  but  shall  not  become  operative  as  to  the  county  clerk  and  his  salary  and  fees 
until  the  first  Monday  after  the  first  day  of  January,  1919. 

2.  The  sheriff,  three  thousand  dollars  per  annum  and  mileage  for  the  service  of 
papers  or  process  coming  from  courts  other  than  those  of  his  own  county;  provided,  that 
in  coimties  of  this  class  there  shall  be  one  chief  deputy  sheriff  at  one  thousand  three 
hundred  twenty  dollars  per  annum,  to  be  paid  in  equal  monthly  installments;  one 
deputy  sherifC  at  one  thousand  three  hundred  twenty  dollars  per  annum,  who  shall  act 
as  jailer  of  the  county  jail,  and  one  deputy  sheriff  at  one  thousand  two  hundred  dollars 
per  annum,  said  deputy  sheriffs  to  be  in  addition  to  the  deputy  sheriff  authorized  by 
special  act  of  the  legislature  at  a  salary  of  one  thousand  two  hundred  dollars  per 
annum.  The  change  in  compensation  hereby  made  is  not  an  increase  in  the  compensa- 
tion of  a  county  officer  and  shall  become  operative  as  soon  as  this  act  takes  effect 

3.  The  recorder,  two  thousand  two  hundred  dollars  per  annum;  and  said  recorder 
shall  collect  and  pay  into  the  county  treasury  for  the  use  and  benefit  of  the  county  the 
fees  required  by  law  to  be  collected;  provided,  that  in  counties  of  this  class  there  shall 
be  one  chief  deputy  recorder  who  shall  receive  a  salary  of  one  thousand  five  hundred 
dollars  per  annum,  one  indexing  deputy  recorder  who  shall  receive  a  salary  of  one 
thousand  two  hundred  dollars  per  annum,  and  two  copyists  who  shall  each  receive  a 
salary  of  nine  hundred  dollars  per  annum,  the  salaries  of  said  recorder,  deputies  and 
copyists  to  be  paid  in  equal  monthly  installments  by  the  county.  This  section  shall  not 
go  into  effect  until  the  first  Monday  after  the  first  day  of  January,  1919. 
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4.  The  auditor,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  In 
counties  of  this  class  there  shall  he  one  deputy  auditor  who  shall  receive  a  salary  of 
one  thousand  five  hundred  dollars  per  annum,  and  one  deputy  auditor  who  shall  receive 
a  salary  of  nine  hundred  dollars  per  annum.  This  section  shall  not  go  Into  effect  until 
the  first  Monday  after  the  first  day  of  January,  1919. 

5.  The  treasurer,  one  thousand  eight  hundred  dollars  per  annum  and  the  fees  and 
commissions  now  or  hereafter  allowed  by  law. 

6.  The  tax-collector,  one  thousand  two  hundred  dollars  per  annum,  and  the  fees  and 
commissions  now  or  hereafter  allowed  by  law;  provided,  that  in  counties  of  this  class, 
there  shall  be  one  deputy  tax-collector  who  shall  receive  a  salary  of  one  thousand  eight 
hundred  dollars  per  annum,  to  be  paid  in  equal  monthly  installments  at  the  same  time 
and  out  of  the  same  fund  as  the  salary  of  the  tax-collector;  also  provided,  that  in  coun- 
ties of  this  class  there  shall  be  one  deputy  tax-collector  for  not  exceeding  four  months 
in  each  year  at  a  salary  of  seventy-five  dollars  per  month,  also  one  deputy  tax-collector 
for  not  exceeding  five  months  in  each  year,  at  seventy-five  dollars  per  annum,  said 
salaries  to  be  paid  by  the  county  out  of  the  same  fund  as  the  tax-collector's. 

7.  The  assessor,  two  thousand  six  hundred  dollars  per  annum,  and  the  fees  and 
commissions  now  or  hereafter  allowed  by  law;  provided,  that  in  counties  of  this  class 
there  shall  be  allowed  two  deputies  who  shall  be  appointed  by  the  assessor,  one  to 
receive  a  salary  of  one  thousand  five  hundred  dollars  per  annum  and  one  to  receive 
a  salary  of  one  thousand  three  hundred  twenty  dollars  per  annum  in  equal  monthly 
installments,  at  the  same  time  and  in  the  same  manner  and  out  of  the  same  fund  as 
the  salary  of  the  assessor  is  paid.  It  shall  be  the  duty  of  said  deputies,  among  other 
things,  to  make  and  correct  all  necessary  plats,  maps,  and  block  books  for  the  assessor's 
office;  provided,  also,  that  for  each  name  upon  the  assessment  roll,  representing  one 
or  more  statements  in  excess  of  four  thousand  five  hundred,  the  assessor  shall  receive 
fifty  cents.  The  change  in  compensation  hereby  made  is  not  an  increase  in  compensa- 
tion of  a  county  officer  and  shall  become  operative  as  soon  as  this  act  takes  efTect. 

8.  The  district  attorney,  two  thousand  six  hundred  dollars  per  annum;  provided, 
that  in  counties  of  this  class  there  shall  be  one  deputy  district  attorney  at  a  salary  of 
one  thousand  dollars  per  annum,  to  be  paid  in .  equal  monthly  installments  by  the 
county. 

9.    The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum.  He  shall  also 
be  allowed  his  actual  traveling  expenses  when  visiting  the  schools  of  the  county,  which 
expenses  shall  not  exceed  the  sum  of  five  hundred  dollars  In  any  one  year.  He  shall 
receive  nothing  for  his  services  as  a  member  of  the  board  of  education.  The  superin- 
tendent of  schools  shall  be  allowed  one  deputy,  to  be  appointed  by  the  principal,  which 
said  deputy  shall  be  allowed  a  salary  of  one  thousand  twenty  dollars  per  annum,  to  be 
paid  at  the  same  time,  in  the  same  manner,  and  out  of  the  same  fund  as  the  salary  of 
the  superintendent  of  schools  Is  paid. 

12.  The  surveyor  shall  receive  three  thousand  dollars  per  annum,  and  in  addition 
thereto,  all  actual  traveling  and  other  necessary  expenses  incurred  in  connection  with 
field  work.  He  shall  have  one  deputy  county  surveyor  at  a  salary  of  one  thousand 
eight  hundred  dollars  per  annum,  and  one  draftsman  at  a  salary  of  one  thousand  five 
hundred  dollars  per  annum,  said  deputy  and  draftsman  to  be  appointed  by  the  principal 
and  paid  at  the  same  time  and  in  the  same  manner  as  the  county  surveyor.  It  shall 
be  the  duty  of  the  surveyor  among  other  things,  to  make  all  necessary  county  and 
road  maps,  and  all  necessary  plans  and  specifications  for  bridge  work  and  county 
buildings;  provided,  however,  that  when  In  the  judgment  of  the  board  of  supervisors 
of  the  county,  it  is  necessary  to  employ  additional  assistance  for  the  performance  of 
said  work,  other  than  with  regard  to' roads,  the  board  of  supervisors  may  allow  the 
necessary  actual  expense  thereof.  Also  to  prepare  all  maps  or  plats  necessary  to 
accompany  reports  nLade  by  him  on  road  work,  and  prepare  and  keep  all  the  necessary 
and  proper  records  in  his  office;  provided,  he  shall  receive  nothing  for  preparing  any 

S7oe 


eh.X,«rt.XXT.]         SALAR1B8  AND  PBB8  OF  OFF1CBR8.  I 

map  or  plat  necessary  to  accompany  reports  made  by  him  on  road  work,  nor  for  pre- 
paring and  keeping  the  proper  records  in  his  office.  He  shall  at  all  times  be  subject  to 
the  orders  of  the  board  of  supervisors.  The  office  of  the  county  surveyor  shall  be 
kept  open  for  the  accommodation  of  the  public,  with  the  surveyor,  a  deputy,  or  a  com- 
petent clerk  in  charge  from  nine  o'clock  a.  m.  until  five  o'clock  p.  m.,  the  same  as  other 
county  offices.  The  county  surveyor  shall  be  allowed  the  services  of  a  competent 
derk,  to  be  appointed  by  the  principal,  and  receive  a  salary  of  sixty  dollars  per  month, 
to  be  paid  out  of  the  same  fund,  at  the  same  time  and  in  the  same  manner  as  other 
county  officers  are  paid.  Such  compensation  and  salaries  as  above  set  fdrth  shall  be 
In  full  for  all  services  as  such  county  surveyor,  and  all  fees  and  compensation  received 
or  collected  by  him  for  services  other  than  for  the  county,  shall  be  paid  into  the  county 
treasury. 

13.  [Classification  of  townships.]  For  the  purpose  of  regulating  the  compensation 
of  Justices  of  the  peace  and  constables,  townships  of  this  class  of  counties  are  hereby 
classified  according  to  their  population,  as  shown  by  the  total  number  of  registered 
voters,  in  each  township,  at  the  next  preceding  general  election,  prior  to  the  fixing  of 
the  classification,  the  said  population  to  be  determined  by  multiplying  the  said  total 
number  of  registered  voters  by  three;  townships  having  a  population  of  fifteen  thou- 
sand and  more  shall  belong  to  and  be  known  as  townships  of  the  first  class;  townships 
having  a  population  of  eight  thousand  and  less  than  fifteen  thousand  shall  belong  to 
and  be  known  as  townships  of  the  second  class;  townships  having  a  population  of  three 
thousand  and  less  than  eight  thousand  shall  belong  to  and  be  known  as  townships  of 
the  third  class;  townships  having  a  population  of  one  thousand  and  less  than  three 
thousand  shall  belong  to  and  be  known  as  townships  of  the  fourth  class;  townships 
having  a  population  of  less  than  one  thousand  shall  belong  to  and  be  known  as  town- 
ships of  the  fifth  class;  provided,  that  the  board  of  supervisors  of  the  county  may, 
prior  to  any  general  election,  consolidate  two  or  more  of  such  townships  into  one. 

13a.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month  as  county  officers  are  paid,  which  shall  be  in  full  compensation  for  all 
services  rendered  by  them,  to  wit:  In  townships  of  the  first  class,  one  hundred  forty 
dollars  per* month;  in  townships  of  the  second  class,  eighty  dollars  per  month;  In 
townships  of  the  third  class,  fifty-five  dollars  per  month;  in  townships  of  the  fourth 
class,  thirty  dollars  per  month;  in  townships  of  the  fifth  class,  twenty  dollars  per 
month.  Each  justice  must  pay  Into  the  county  treasury  once  a  month  all  fees  and 
fines  collected  by  him.  Justices  of  the  peace  of  the  first  class  are  required  to  keep 
their  offices  open  from  nine  o'clock  a.  m.  until  five  o'clock  p.  m.  In  townships  of  the 
first,  second  and  third  classes  the  board  of  supervisors  shall  furnish  adequate  office 
room.  In  all  other  townships  all  justices  shall  be  allowed  not  to  exceed  five  dollars  per 
month  for  office  rent.    These  salaries  shall  also  apply  to  incumbents. 

14.  Constables  shall  receive  the  following  monthly  salaries,  to  be  paid  each  month 
as  the  county  officers  are  paid,  which  shall  be  In  full  compensation  for  all  services 
rendered  by  them  in  criminal  cases,  to  wit:  In  townships  of  the  first  class,  one  hun- 
dred twenty-five  dollars;  In  townships  of  the  second  class,  one  hundred  dollars;  in 
townships  of  the  third  class,  eighty  dollars;  in  townships  of  the  fourth  class,  sixty 
dollars;  in  townships  of  the  fifth  class,  forty  dollars.  In  addition  to  the  monthly  sal- 
aries herein  allowed,  each  constable  may  receive  and  retain  for  his  own  use,  such 
fees  as  are  now  allowed  or  may  hereafter  be  allowed  by  law,  for  all  services  rendered 
by  him  In  civil  actions,  and  shall  also  be  allowed  all  necessary  expenses  actually 
incurred  in  arresting  and  conveying  prisoners  to  court  or  to  prison,  which  expenses 
shall  be  audited  and  allowed  by  the  board  of  supervisors,  and  paid  out  of  the  county 
treasury;  provided,  further,  that  when  a  constable  is  required  to  go  out  of  his  own 
county  to  serve  a  warrant  of  arrest  or  any  other  papers  in  a  criminal  case,  he  shall 
be  allowed  all  necessary  expenses  actually  incurred  in  arresting  and  conveying  prison- 
ers to  court  or  to  prison,  which  expenses  shall  be  audited  by  the  board  of  supervisors. 
These  salaries  shall  also  apply  to  incumbents. 

15.  Supervisors  shall  receive  the  sum  of  seven  hundred  twenty  dollars  per  annum, 
each,  and  mileage  at  the  rate  of  ten  cents  per  mile  for  each  mile  traveled  In  coming 
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to  and  from  the  meetings  of  the  hoard;  provided,  that  only  one  mileage  at  any  one 
session  of  the  hoard  shall  he  allowed.  They  shall  act  as  road  oommissioners  in  their 
respective  districts,  and  shall  therefor  receive  for  their  services  as  such  road  commis- 
sioners the  sum  of  three  hundred  dollars  per  annum,  and  mileage  at  the  rate  of  fifteen 
cents  per  mile  each,  one  way,  for  all  distances  actually  traveled  hy  them  in  the  dis- 
charging of  their  duties  as  such  road  commissioners;  provided,  that  said  expense  as 
road  commissioners  shall  not  exceed  the  sum  of  seven  hundred  eighty  dollars  per 
annum  for  any  of  the  commissioners.  The  change  in  compensation  herehy  made  is 
not  an  increase  in  compensation  of  a  county  officer  and  shall  hecome  operative  as  soon 
as  this  act  takes  effect. 

15a.  [County  librarian.]  There  is  created  for  coimties  of  the  twenty-fifth  class  a 
county  librarian,  who  shall  be  appointed  hy  the  board  of  supervisors  for  a  term  of  four 
years  and  shall  receive  a  salary  of  one  thousand  eight  hundred  dollars  per  annum,  to 
be  paid  at  the  time  and  in  the  manner  as  other  county  officers. 

16.  Witnesses  in  criminal  cases  and  In  cases  of  dependent  and  delinquent  persons 
shall  receive  two  dollars  per  day,  and  ten  cents  per  mile  for  each  mile  actually  trav- 
eled, one  way  only.  The  court  shall  make  an  order  directing  the  auditor  to  draw 
his  warrant  on  the  county  treasury  for  the  amount  due,  and  the  treasurer  shall  pay 
the  same.    The  court  may  disallow  any  fee  to  a  witness  unnecessarily  subpcenaed. 

17.  Jurors  in  a  county  of  this  class,  both  grand  and  petty  jurors  in  the  superior 
court,  shall  each  receive  for  each  day's  attendance,  per  day,  the  sum  of  three  dollars, 
and  for  each  mile  actually  and  necessarily  traveled  from  their  residence  to  the  county 
seat  in  going  only,  the  sum  of  twenty  cents  per  mile,  such  mileage  to  be  allowed  but 
once  during  each  session  such  jurors  are  required  to  attend.  The  court  shall  make  an 
order  directing  the  auditor  to  draw  his  warrisuit  on  the  county  treasury  for  the  amount 
due,  and  the  treasurer  shall  pay  the  same. 

[In  effect  when.]  This  act  to  go  into  effect  immediately,  and  apply  to  all  present 
incumbents,  except  as  hereinbefore  provided  and  excepted. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  491, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  330;  amended  February  28,  1911, 
Stats,  and  Amdts.  1911,  p.  191,  and  again  amended  April  26,  1911  (which 
amendment  is  given  in  Biennial  Supplement  1911  as  §4254 [a]); 
amendment  approved  June  16,  1913,  gives  no  Indication  as  to  whether 
it  was  the  Act  of  February  28,  or  that  of  April  26,  1911,  which  was 
intended  to  be  amended,  Stats,  and  Amdts.  1913,  p.  12K)0;  amended 
June  1,  1915,  Stats,  and  Amdts.  1915,  p.  1050;  June  1,  1917,  Stats,  and 
Amdts.  1917,  p.  1754.    in  effect  as  provided  in  subdivisions  1,  3,  4,  17. 

ARTICLE  XXVI. 

COUNTIES  OP  THE  TWENTY-SIXTH  CLASS. 

§  4266.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
twenty-sixth  class,  the  county  and  township  officers  shall  receive  as  compensation  for 
the  services  required  of  them  by  law,  or  by  virtue  of  their  offices,  the  following  salaries, 
to  wit: 

1.  The  county  cierk,  three  thousand  dollars  per  annum,  and  five  hundred  dollars 
additional  per  annum  for  compiling  the  great  register  of  the  county.  In  counties  of 
this  class  the  county  clerk  may  appoint  a  deputy  county  clerk,  which  office  of  deputy 
county  clerk  Is  hereby  created,  and  said  deputy  county  clerk  shall  receive  as  com- 
pensation for  all  services  performed  as  such,  the  sum  of  nine  hundred  dollars  per 
annum,  to  be  paid  out  of  the  county  treasury  In  equal  monthly  Installments,  at  the 
time,  in  the  same  manner  and  out  of  the  same  fund  as  salaries  of  county  officers  are 
paid.  The  county  clerk  may  appoint  such  number  of  deputies  as  may  be  necessary 
for  the  convenient  registration  of  electors  in  their  respective  precincts  or  townships, 
and  each  such  registration  deputy  shall  receive  as  compensation  for  all  services 
performed  as  such  the  sum  of  ten  cents  per  name  for  each  elector  registered  by  him, 
to  be  paid  monthly,  at  the  same  time,  in  the  same  manner  and  out  of  the  same  fund 
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as  salaries  of  county  officers  are  paid;  provided,  that  each  such  registration  deputy, 
when  so  appointed,  shall,  prior  to  the  drawing  of  any  warrant  for  such  compensation, 
first  file  with  the  auditor  a  statement,  verified  by  the  oath  of  such  registration  deputy, 
and  approved  in  writing  by  the  county  clerk,  showing  the  number  of  electors  so 
registered  by  him  during  the  period  covered  by  such  statement  The  county  clerk 
shall  also  receive  and  retain  for  his  own  use  such  fees  as  are  now  or  may  hereafter 
be  allowed  by  law  for  issuing  hunting  and  fishing  licenses,  for  the  naturalization  of 
persons  desiring  to  become  citizens  and  such  other  fees  of  similar  character  as  are 
now  or  may  hereafter  be  allowed  by  law  for  the  performance  of  any  service  rendered 
by  the  county  clerk  other  than  in  his  official  character  as  coimty  clerk.  All  other 
fees  or  commissions  shall  be  collected  by  the  county  clerk  and  shall  be  paid  by  him 
into  the  county  treasury  and  no  part  thereof  shall  be  retained  by  him  as  a  part  of  his 
compensation. 

2.  The  sheriff,  four  thousand  five  hundred  dollars  per  annum.  In  counties  of  this 
class  the  sheriff  may  appoint  an  undersherift,  which  office  of  undersherifC  is  hereby 
created,  and  said  imdersheriff  shall  receive  as  compensation  for  all  services  performed 
as  such  the  sum  of  one  thousand  five  hundred  dollars  per  annum,  to  be  paid  out  of 
the  county  treasury,  in  equal  monthly  installments,  at  the  same  time,  in  the  same 
manner  and  out  of  the  same  fund  as  salaries  of  county  officers  are  paid.  In  counties 
of  this  class  the  sheriff  shall  be  allowed  such  sum  as  the  board  of  supervisors  shall 
fix  for  the  board  of  prisoners  confined  in  the  county  Jail,  and  his  actual  necessary 
expenses  for  pursuing,  searching  for  and  arresting  criminals  and  persons  charged  with 
being  insane,  and  for  conveying  prisoners  and  persons  charged  with  being  insane  to 
court  and  to  prison  or  other  place  of  confinement  or  detention  and  to  and  from  state 
prisons,  state  hospitals  and  other  institutions,  and  his  actual  necessary  expenses  for 
keeping,  preserving  and  selling  property  seized,  held  or  sold  on  attachment,  execution 
or  other  process,  and  for  the  service  and  posting  of  all  process  papers  and  notices 
required  by  law  to  be  served  or  posted  by  the  sheriff.  All  such  actual  necessary 
expenses  and  said  sum  for  the  board  of  prisoners  shall  be  a  proper  legal  charge 
against  the  county  and  shall  be  allowed,  audited  and  paid  out  of  the  county  treasury 
in  the  same  manner  as  other  county  charges  are  allowed,  audited  and  paid.  The 
sheriff  shall  collect  from  the  state  all  per  diem  and  expenses  incurred  in  conveying 
prisoners  and  persons  adjudged  insane,  to  and  from  state  prisons,  state  hospitals 
and  other  institutions  and  pay  the  same,  when  so  collected,  into  the  county  treasury, 
and  the  same  and  all  other  fees,  commissions  and  compensations  other  than  as  herein- 
above provided,  which,  in  other  counties  of  other  classes,  are  allowed  by  law  to  the 
sheriff,  as  a  part  of  his  compensation  shall  be  paid  into  the  county  treasury,  and  no 
part  thereof  shall  be  retained  by  him  as  a  part  of  his  compensation. 

3.  The  recorder,  two  thousand  dollars  per  annum;  provided,  that  in  counties  of 
this  class  the  recorder  may  appoint  a  deputy,  which  office  is  hereby  created,  and  said 
deputy  county  recorder  shall  receive  as  compensation  for  all  services  performed  as 
such  the  sum  of  seven  hundred  twenty  dollars  per  annum,  payable  out  of  the  county 
treasury  in  equal  monthly  installments,  in  the  same  manner,  at  the  same  time  and 
out  of  the  same  fund  as  salaries  of  county  officers  are  paid.  The  recorder  may  employ 
as  many  copyists  as  may  be  required,  who  shall  receive  as  compensation,  the  sum 
of  five  cents  per  folio  for  recording  any  instrument  or  notice,  except  maps  or  plats, 
and  for  making  copies  of  any  records  or  papers,  five  cents  per  folio.  The  salaries  of 
such  copyists  shall  be  paid  out  of  the  county  treasury,  in  the  same  manner,  at  the 
same  time  and  out  of  the  same  fund  as  salaries  of  county  officers  are  paid;  provided, 
that  the  recorder  shall  file  monthly  with  the  auditor  a  verified  statement  showing  in 
detail  the  persons  employed  as  copyists  and  the  amount  due  to  each  for  such  copying. 
All  fees,  commissions  or  other  compensation  allowed  by  law  to  the  recorder  in  other 
counties  of  other  classes,  as  a  part  of  his  compensation,  shall  be  paid  into  the  county 
treasury  and  no  part  thereof  shall  be  retained  by  him  as  a  part  of  his  compensation. 

4.  The  auditor,  one  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  the  auditor  may  appoint  a  deputy,  which  office  of  deputy  auditor 
is  hereby  created;  said  deputy  auditor  shall  receive  as  compensation  for  all  services 
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performed  as  such,  the  sum  of  six  hundred  dollars  per  annump  to  be  paid  out  of  the 
county  treasury,  in  the  same  manner,  at  the  same  time  and  out  of  the  same  fund  as 
salaries  of  county  officers  are  paid.  This  subdivision  of  this  section  shall  not  go  Into 
effect  or  be  in  force  until  the  expiration  of  the  term  of  office  of  the  present  Incumbent 

5.  The  county  treasurer,  two  thousand  dollars  per  annum;  provided,  that  in  counties 
of  this  class  the  treasurer  may  appoint  a  deputy,  which  office  of  deputy  treasurer  Is 
hereby  created,  and  the  said  deputy  treasurer  shall  receive  as  compensation  for  all 
services  performed  as  such  the  sum  of  six  hundred  dollars  per  annum,  to  be  paid  out 
of  the  county  treasury,  in  equal  monthly  installments,  In  the  same  manner,  at  the  same 
time  and  out  of  the  same  fund  as  salaries  of  county  officers  are  paid.  All  fees,  com- 
missions or  other  compensation  allowed  by  law  to  the  treasurer  in  other  counties  of 
other  classes  shall  be  collected  by  the  treasurer  and  be  by  him  paid  into  the  county 
treasury  and  no  part  thereof  shall  be  retained  by  him  as  a  part  of  his  compensation. 

6.  The  tax-collector,  two  thousand  dollars  per  annum;  provided,  that  in  counties 
of  this  class  the  tax-collector  may  appoint  a  deputy  tax-collector,  which  office  of  deputy 
tax-collector  is  hereby  created,  and  said  deputy  tax-collector  shall  receive  as  compen- 
sation for  all  services  performed  as  such,  the  sum  of  seven  hundred  fifty  dollars  per 
annum,  to  be  paid  out  of  the  county  treasury,  in  equal  monthly  installments,  in  the 
same  manner,  at  the  same  time  and  out  of  the  same  fund  as  salaries  of  county  officers 
are  paid.  In  counties  of  this  class  the  tax-collector  may  appoint  a  cashier,  which  office 
of  cashier  to  the  tax-collector  Is  hereby  created,  and  said  cashier  shall  receive  as 
compensation  for  all  services  performed  as  such  the  sum  of  four  dollars  per  day  for 
each  day  actually  employed  as  such,  to  be  paid  out  of  the  county  treasury,  in  the 
same  manner,  at  the  same  time  and  out  of  the  same  fund  as  salaries  of  county  officers 
are  paid;  provided,  that  such  cashier  shall  be  paid  for  not  to  exceed  one  hundred 
days  in  any  one  calendar  year.  All  fees,  commissions  or  compensation  allowed  by  law 
to  the  tax-collector  in  other  counties  of  other  classes  shall  be  collected  by  the  tax- 
collector  and  be  by  him  paid  into  the  county  treasury,  and  no  part  thereof  shall  be 
retained  by  him  as  a  part  of  his  compensation. 

7.  The  assessor,  three  thousand  six  hundred  dollars  per  annum;  provided,  in  coun- 
ties of  this  class  the  assessor  may  appoint  a  chief  deputy  assessor,  which  office  of  chief 
deputy  assessor  is  hereby  created,  and  said  chief  deputy  assessor  shall  receive  as  com- 
pensation for  all  services  performed  as  such  the  sum  of  one  thousand  two  hundred 
dollars  per  annum,  to  be  paid  out  of  the  county  treasury,  li^  equal  monthly  installments, 
at  the  same  time,  in  the  same  manner,  and  out  of  the  same  fund  as  salaries  of  county 
officers  are  paid.  The  assessor  may  also  appoint  six  field  deputies,  which  offices  of 
field  deputies  are  hereby  created,  to  serve  for  not  exceeding  ninety  days  in  any  one 
year,  and  said  field  deputy  assessors  shall  each  receive  as  compensation  for  all  services 
performed  as  such  the  sum  of  four  dollars  per  day  for  each  day  actually  and  neces- 
sarily employed  as  such,  to  be  paid  out  of  the  county  treasury,  in  the  same  manner, 
at  the  same  time  and  out  of  the  same  fund  as  salaries  of  county  officers  are  paid; 
providing,  that  each  field  deputy,  when  so  employed,  shall  file  with  the  auditor  a 
statement  verified  by  the  oath  of  such  field  deputy  and  approved  by  the  assessor,  show- 
ing the  number  of  days  actually  and  necessarily  employed  in  the  performance  of  the 
duties  of  such  employment  during  the  period  covered  by  said  statement  before  any 
warrant  for  the  payment  of  such  compensation  shall  be  drawn  by  the  auditor.  All 
commissions,  fees  or  compensation  for  the  collection  of  taxes  on  personal  property, 
for  the  collection  of  poll  taxes  and  road  poll  taxes,  and  for  services  in  making  out  the 
roll  of  persons  subject  to  military  duty,  and  all  other  fees  or  commissions  shall  be 
collected  by  the  assessor  and  by  him  paid  into  the  county  treasury  and  no  part  thereof 
shall  be  retained  by  him  as  a  part  of  his  compensation. 

8.  The  district  attorney,  two  thousand  five  hundred  dollars  per  annum.  In  counties 
of  this  class  the  district  attorney  may  appoint  a  deputy  attorney,  which  office  of  deputy 
district  attorney  is  hereby  created,  and  said  deputy  district  attorney  shall  receive  as 
compensation  for  all  services  performed  as  such  the  sum  of  one  thousand  five  hundred 
dollars  per  annum,  to  be  paid  out  of  the  county  treasury,  in  equal  monthly  Installments, 
at  the  same  time.  In  the  same  manner  and  out  of  the  same  fund  that  salaries  of 

S710 


«h.  X,  art.  XXVI.]  SALARIBS    AND    FBBS    Or    OFriCBRS.  14255 

county  officers  are  paid.  The  district  attorney  may  also  appoint  a  stenographer  for 
service  in  his  office,  which  office  of  stenographer  to  the  district  attorney  is  hereby 
created,  and  said  stenographer  shall  receive  as  compensation  for  all  services  per- 
formed as  such  the  sum  of  six  hundred  dollars  per  annum,  to  be  paid  out  of  the  county 
treasury,  in  equal  monthly  Installments,  at  the  same  time,  in  the  same  manner  and 
out  of  the  same  fimd  that  salaries  of  county  officers  are  paid. 

9.  The  coroner,  nine  himdred  dollars  per  annum.  In  counties  of  this  class  the 
coroner  shall  be  allowed  his  actual  traveling  expenses  in  the  performance  of  his  official 
duties  in  the  county  when  called  away  from  the  county  seat,  which  are  hereby 
declared  to  be  a  proper  legal  charge  against  the  county,  and  shall  be  allowed,  audited 
and  paid  out  of  the  county  treasury  in  the  same  manner  as  other  county  charges  are 
allowed,  audited  and  paid.  All  fees,  commissions  or  other  compensations  allowed  by 
law  to  the  coroner  in  other  counties  of  other  classes  as  a  part  of  his  compensation  shall 
be  paid  into  the  county  treasury  and  no  part  thereof  shall  be  retained  by  him  as  a 
part  of  his  compensation;  provided,  that  this  subdivision  of  this  section;  shall  not  go  into 
elTect  or  be  in  force  until  the  expiration  of  the  term  of  office  of  the  present  incumbent 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

11.  The  superintendent  of  schools,  one  thousand  six  hundred  dollars  per  annum  and 
actual  necessary  traveling  expenses  when  visiting  schools  of  the  coimty.  The  super- 
intendent of  schools  may  appoint  a  deputy  superintendent  of  schools,  which  office  of 
deputy  sui>erintendent  of  schools  is  hereby  created,  and  said  deputy  superintendent 
of  schools  shall  receive  as  compensation  for  all  services  performed  as  such  the  sum 
of  nine  hundred  dollars  per  annum,  to  be  paid  out  of  the  county  treasury,  in  the  same 
manner,  at  the  same  time  and  out  of  the  same  fund  as  salaries  of  county  officers  are 
paid. 

12.  The  surveyor,  one  thousand  dollars  per  annum,  for  all  work  performed  for  the 
county  and  in  addition  thereto  his  actual  necessary  traveling  expenses  incurred  in 
connection  with  field  work,  and  also  actual  necessary  expenses  incurred  in  such  field 
work  and  actual  necessary  expenses  and  costs  of  supplies  in  preparing  maps,  tracings, 
platB  and  diagrams  for  the  county  assessor  or  other  county  officers,  when  directed  by 
him  or  them  to  prepare  the  same.  All  of  such  expenses  and  costs  shall  be  proper 
legal  charges  against  the  county  and  shall  be  allowed,  audited  and  paid  out  of  the 
county  treasury,  in  the  same  manner  that  other  county  charges  are  allowed,  audited 
and  paid.  All  fees,  commissions,  or  other  compensation  allowed  to  the  surveyor  in 
other  counties  of  other  classes,  except  fees  or  charges  for  surveys  made  for  private 
persons  and  not  directed  by  the  board  of  supervisors  or  county  officers  for  county  uses 
or  purposes,  shall  be  collected  by  the  surveyor  and  by  him  paid  into  the  county  treasury 
and  no  part  thereof,  except  such  fees  or  charges  for  such  private  surveys,  shall  be 
retained  by  him  as  a  part  of  his  compensation. 

13.  Classification  of  townships.  FOr  the  purpose  of  regulating  the  compensation  of 
justices  of  the  peace  and  constables,  townships  in  counties  of  this  class  are  hereby 
classified  according  to  their  population,  as  shown  by  the  federal  census  of  one  thou- 
sand nine  hundred  ten  as  follows:  Townships  having  a  population  of  five  thousand, 
or  more,  shall  belong  to  and  be  known  as  townships  of  the  first  class;  townships 
having  a  population  of  three  thousand,  and  less  than  five  thousand,  shall  belong  to 
and  be  known  as  townships  of  the  second  class;  townships  having  a  population  of  one 
thousand,  and  less  than  three  thousand,  shall  belong  to  and  be  known  as  townships  of 
the  third  class;  and  townships  having  a  population  of  less  than  one  thousand  shall 
belong  to  and  be  known  as  townships  of  the  fourth  class. 

14.  Justices  of  the  peace  shall  receive  the  following  salaries,  which  shall  be  paid 
monthly,  out  of  the  county  treasury.  In  the  same  manner,  at  the  same  time  and  out 
of  the  same  fund  as  salaries  of  county  officers  are  paid,  to  wit: 

1.  In  townships  of  the  first  class,  one  himdred  dollars  per  month. 

2.  In  townships  of  the  second  class,  seventy  dollars  per  month. 

3.  In  townships  of  the  third  class,  forty  dollars  per  month. 

4.  In  townships  of  the  fourth  class,  twenty-five  dollars  per  month. 
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In  addition  to  the  8aid  monthly  salaries  herein  provided  for,  each  Justice  of  the 
peace  may  receive  and  retain  for  his  own  use  such  fees  as  are  now  or  may  hereafter 
be  allowed  by  law  for  all  services  rendered  by  him  in  civil  actions  or  proceedings. 

Justices  of  the  peace,  in  townships  of  the  first  class,  shall  be  allowed  their  actual 
office  rent  and  necessary  incidental  expenses,  not  to  exceed  the  sum  of  twenty-five 
dollars  for  any  one  month. 

15.  Constables  shall  receive  the  following  salaries,  which  shall  be  paid  monthly, 
out  of  the  county  treasury,  at  the  same  time,  in  the  same  manner  and  out  of  the  same 
fund  that  salaries  of  county  officers  are  paid,  and  which  shall  be  in  full  of  all  services 
rendered  by  them  in  criminal  cases,  to  wit: 

1.  In  townships  of  the  first  class,  seventy-five  dollars  per  month. 

2.  In  townships  of  the  second  class,  fifty-five  dollars  per  month. 

3.  In  townships  of  the  third  class,  thirty  dollars  per  month. 

4.  In  townships  of  the  fourth  class,  twenty  dollars  per  month. 

Fees.  In  addition  to  said  monthly  salaries  each  constable  may  receive  and  retain 
for  his  own  use  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law  for  all 
services  rendered  by  him  in  civil  actions  or  proceedings,  and  shall  also  be  allowed  all 
necessary  expenses  actually  incurred  in  arresting  and  pursuing  criminals  and  in  con- 
veying prisoners  to  court  or  to  prison,  which  said  actual  necessary  expenses  shall  be 
allowed,  audited  and  paid  out  of  the  county  treasury,  in  the  same  manner  other  county 
charges  are  allowed,  audited  and  paid. 

16.  [Supervisors.]  Each  member  of  the  board  of  supervisors  shall  receive  one 
thousand  two  hundred  dollars  per  annum,  payable  in  equal  monthly  installments  and 
which  shall  be  in  full  for  all  services  rendered  as  supervisors. 

17.  Jurors.  In  counties  of  this  class  the  fees  of  grand  jurors  and  trial  jurors,  in 
the  superior  court,  in  civil  and  criminal  actions  and  in  all  special  proceedings,  shall  be 
three  dollars  a  day  for  each  day's  attendance,  and  mileage,  to  be  computed  at  the 
rate  of  fifteen  cents  per. mile  for  each  mile  necessarily  traveled  in  attending  court,  or 
in  attending  sessions  of  the  grand  jury,  in  going  only. 

In  criminal  actions  such  fees  and  mileage  of  such  trial  jurors  shall  be  paid  by  the 
treasurer,  out  of  the  general  funds  of  the  county,  upon  warrants  drawn  by  the  auditor, 
who  shall  draw  such  warrants  upon  the  written  order  of  the  judge  of  the  superior 
court  in  which  said  juror  was  in  attendance,  and  the  treasurer  shall  pay  all  such 
warrants. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  492, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  331;  amended  March  6,  1909,  Stats, 
and  Amdts.  1909,  p.  180;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  194;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1188;  May  24,  1915, 
Stats,  and  Amdts.  1915,  p.  806;  May  28,  1917,  SUts.  and  Amdts.  1917, 
p.  1119.     In  effect  July  27,  1917. 

ARTICLE  XXVII. 

COUNTIES  OF  THE  TWENTYSEVENTH  CLASS. 

§4256.  SALABZES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
twenty-seventh  class,  the  officers,  their  clerks,  deputies,  stenographers  and  assistants, 
shall  receive,  as  compensation  for  the  services  required  of  them  by  law  or  by  virtue 
of  their  offices  or  appointments  the  following  salaries,  to  wit: 

1.  The  county  clerk,  three  thousand  six  hundred  dollars  per  annum  and  such  fees 
as  are  now  or  may  hereafter  be  allowed  by  law;  and  provided,  that  in  counties  of  this 
class,  there  shall  be,  and  is  hereby  allowed  to  the  coimty  clerk  one  deputy  who  shall 
be  appointed  by  said  county  clerk,  who  shall  be  paid  a  salary  of  one  thousand  five 
hundred  dollars  per  annum,  and  one  deputy,  who  shall  be  appointed  by  said  county 
clerk,  and  who  shall  be  paid  a  salary  of  one  thousand  two  hundred  dollars  per  annum, 
which  salary  of  said  deputies  herein  provided  for  shall  be  paid  out  of  the  same  fund, 
at  the  same  time,  and  in  the  same  manner  as  the  salaries  of  other  county  officers  are 
paid;  provided,  further,  that  in  any  year  when  a  registration  of  voters  is  required  by 
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law,  the  county  clerk  may  appoint  such  number  of  deputies  as  may  be  necessary  for 
the  convenient  registration  of  voters  in  their  respective  precincts,  and  that  each  of 
said  deputies  so  appointed  for  such  purpose  shall  receive  as  compensation  therefor 
the  sum  of  ten  cents  for  each  elector  registered  by  each  of  said  deputies,  said  compen- 
sation to  be  paid  out  of  the  general  fund  of  the  county  on  presentation  and  filing  with 
the  board  of  supervisors  of  said  county  a  duly  verified  claim  therefor  approved  by  said 
county  clerk. 

2.  The  sherlfTr  five  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  two  thousand  dollars  per  annum  and  six  cents  for  each  folio 
recorded. 

4.  The  auditor,  two  thousand  four  hundred  dollars  per  annum,  and  he  may  also 
appoint  a  deputy,  which  office  of  deputy  auditor  is  hereby  created,  whose  salary  shall 
be  one  thousand  five  hundred  dollars  per  annum,  payable  at  the  same  time,  out  of 
the  same  fund  and  in  the  same  manner  as  the  salaries  of  other  county  officers  are  paid. 

5.  The  treasurer,  two  thousand  seven  hundred  dollars  per  annunL 

€.  The  tax-collector,  two  thousand  dollars  per  annum;  and  provided,  that  in  counties 
of  this  class,  there  shall  be,  and  is  hereby  allowed  to  the  tax-collector,  a  deputy,  who 
shall  be  appointed  by  said  tax-collector,  who  shall  be  paid  a  salary  of  one  thousand  two 
hundred  dollars  per  annum,  which  said  salary  shall  be  paid  at  the  same  time,  in  the 
same  manner,  and  out  of  the  same  fund  as  the  salaries  of  other  county  officers  are 
paid;  provided,  further,  that  in  counties  of  this  class  there  shall  be  and  is  hereby 
allowed  to  the  tax-collector  one  deputy  for  the  period  of  time  embraced  between  the 
first  day  of  October  and  the  thirty-first  day  of  December  in  each  fiscal  year,  which 
said  deputy  shall  be  appointed  by  said  tax-collector,  and  shall  be  paid  a  salary  of 
seventy-five  dollars  per  month  during  the  period  of  time  said  deputy  shall  be  employed 
and  which  salary  shall  be  paid  at  the  same  time,  in  the  same  manner  and  out  of  the 
same  fund  as  the  salaries  of  other  county  officers  are  paid. 

7.  The  asseuor,  four  thousand  dollars  per  annum,  and  such  fees  and  commissions 
as  are  now  or  may  hereafter  be  allowed  by  law;  and  provided,  that  in  counties  of  this 
class  there  shall  be  and  there  is  hereby  allowed  the  assessor,  a  deputy,  who  shall  be 
appointed  by  said  assessor  and  who  shall  receive  a  salary  of  one  thousand  five  hundred 
dollars  per  annum,  payable  out  of  the  same  fund  and  in  the  same  manner  as  the 
salaries  of  county  officers  are  paid;  provided,  further,  that  in  counties  of  this  class 
there  shall  be  and  there  is  hereby  allowed  the  assessor,  two  copyists  for  a  period  not 
exceeding  four  months  in  any  one  year,  at  a  salary  of  fifty  dollars  each  per  month. 

8.  The  district  attorney,  two  thousand  five  himdred  dollars  per  annum;  he  may  also 
appoint  an  assistant  district  attorney,  which  office  is  hereby  created,  whose  salary  shall 
be  nine  hundred  dollars  per  annum;  and  in  counties  of  this  class  he  may  also  appoint 
a  clerk,  who  shall  be  a  stenographer,  which  office  of  clerk  to  the  district  attorney  is 
hereby  created,  whose  salary  shall  be  six  hundred  dollars  per  annum;  the  salaries  of 
said  assistant  district  attorney  and  clerk  shall  be  payable  as  the  salaries  of  other 
county  officers. 

9.    The  coroner,  euch  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by 
law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum;  and  actual 
traveling  expenses  when  visiting  the  schools  of  his  county,  and  one  deputy,  at  a 
salary  of  one  thousand  two  hundred  dollars  per  annum. 

12.  The  surveyor,  one  thousand  five  hundred  dollars  per  annum,  for  all  work  per- 
formed for  the  county;  provided,  that  in  counties  of  this  class  there  shall  be  and 
hereby  is  allowed  to  the  surveyor  one  assistant  to  be  appointed  by  the  surveyor,  whose 
salary  shall  be  nine  hundred  dollars  per  annum,  payable  at  the  same  time,  out  of  the 
same  fund  and  in  the  same  manner  as  the  salary  of  the  surveyor  is  paid;  and  in  addi- 
tion thereto  the  surveyor  shall  be  allowed  actual  traveling  and  other  necessary 
expenses,  incurred  in  connection  with  field  work;  provided,  that  whenever  the  sur- 
veyor Is  directed  by  the  assessor  to  plat,  trace  or  otherwise  prepare  maps,  plats,  or 
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block  book  for  the  use  of  the  county  assessor  he  shall  be  allowed  only  the  actual  cost 
of  preparing  the  same. 

13.  Justices  of  the  peace  In  counties  of  this  class  shall  receive  the  following  monthly 
salaries  to  be  paid  each  month  in  the  same  manner,  at  the  same  time  and  out  of  the 
same  funds  as  the  county  officers  are  paid»  which  shall  be  in  full  for  all  services 
rendered  by  them:  In  townships  having  a  population  of  more  than  five  thousand,  one 
hundred  fifty  dollars  per  month;  In  townships  having  a  population  of  more  than  two 
thousand  five  hundred  and  less  than  five  thousand,  seventy-five  dollars  per  month; 
in  townships  having  a  population  of  more  than  one  thousand  and  less  than  two  thou- 
sand five  hundred,  thirty-five  dollars  per  month;  in  townships  having  a  population  of 
more  than  five  hundred  and  less  than  one  thousand,  twenty-five  dollars  per  month; 
in  townships  having  a  population  of  less  than  five  hundred,  ten  dollars  per  month. 
The  board  of  supervisors  of  such  counties  shall  furnish  and  maintain  for  the  use  of 
justices  of  the  peace  In  townships  having  a  population  of  two  thousand  five  hundred  or 
more,  an  office  suitable  for  use  as  a  courtroom,  equipped  with  the  necessary  furniture 
for  the  proper  and  convenient  conduct  of  business  therein.  The  board  of  supervisors 
of  such  counties  shall  furnish  and  supply  to  the  justices  of  the  peace  of  the  various 
townships  in  such  counties  the  codes  of  this  state  and  amendment[s]  thereto,  and  all 
necessary  stationery,  legal  blanks  and  forms  for  the  proper  and  convenient  conduct 
of  business. 

14.  The  constables  shall  receive  the  following  salaries  to  be  paid  each  month  as 
salaries  of  the  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered 
by  them  in  criminal  cases,  and  in  all  other  criminal  matters:  In  townships  having  a 
population  of  more  than  five  thousand,  one  hundred  dollars  per  month;  in  townships 
having  a  population  of  more  than  two  thousand  five  hundred  and  less  than  five  thou- 
sand, seventy-five  dollars  per  month;  in  townships  having  a  population  of  more  than 
one  thousand  and  less  than  two  thousand  five  hundred,  thirty-five  dollars  per  month; 
in  townships  having  a  population  of  more  than  five  hundred  and  less  than  one  thousand, 
twenty-five  dollars  per  month;  in  townships  having  a  population  of  less  than  five  hun- 
dred, ten  dollars  per  month;  provided,  that  in  addition  to  the  salary  herein  allowed, 
each  constable  shall  be  paid  out  of  the  treasury  of  the  county  for  traveling  expenses 
in  his  own  district,  for  the  service  of  a  warrant  of  arrest  or  any  other  process  in  a 
criminal  case,  or  other  criminal  matters  (when  such  service  is  in  fact  made)  both  going 
and  returning,  ten  cents  per  mile;  for  each  mile  traveled  out  of  his  county,  both  going 
to  and  returning  from  the  place  ot  arrest  in  the  service  of  process  five  cents  per  mile, 
and  for  transporting  persons  to  the  county  jail  ten  cents  per  mile  each  way.  In  addi- 
tion to  the  monthly  salary  allowed  him  herein  each  constable  shall  receive  for  his 
own  use,  the  fees  in  civil  cases,  which  are  now  or  may  hereafter  be  allowed  by  law. 

15.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  eight  hundred  dol- 
lars per  annum,  and  his  necessary  expenses  when  attending  to  the  business  of  the 
county,  and  ten  cents  per  mile  in  going  from  his  residence  to  the  county  seat  in 
attending  upon  all  meetings  of  the  board  of  supervisors.  BV)r  serving  as  road  com- 
missioner two  hundred  dollars  per  annum.  Each  supervisor  shall  be  allowed  not  to 
exceed  thirty  dollars  per  month  as  traveling  expenses  while  supervising  the  roads  of 
his  district. 

16.  [Reporter.]  In  counties  of  this  class  the  official  phonographic  reporter  of  the 
superior  court  shall  receive  as  compensation  for  his  services  the  fees  and  compensation 
now  or  hereafter  provided  by  law,  and  in  addition  thereto  shall  receive  five  dollars 
per  day  when  not  actually  engaged  in  reporting  in  said  court,  but  when  in  attendance 
on  said  court  in  compliance  with  and  as  provided  by  section  two  hundred  seventy-one 
of  the  Code  of  Civil  Procedure,  the  said  per  diem  of  five  dollars  to  be  paid  in  the  same 
manner  as  provided  in  criminal  cases. 

History:  Former  section,  relating  to  the  duties  of  the  district  attor- 
ney, is  repealed  and  present  section  enacted  March  18,  1907,  Stats, 
and  Amdts.  1907,  p.  495,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  333; 
amended  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  653;  February  28, 
1911,  Stats,  and  Amdts.  1911,  p.  196,  and  again  amended  April  27, 
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1911  (which  amendment  Is  given  in  Biennial  Supplement  1911  as 
§4256 [a]);  amendment  approved  June  16,  1913,  gives  no  indicatlbn 
as  to  whether  it  was  the  Act  of  February  28,  or  that  of  April  27,  1911, 
which  was  Intended  to  be  amended.  Stats,  and  Amdts.  1913,  p.  1227; 
May  5,  1915,  Stats,  and  Amdts.  1915,  p.  346;  May  28,  1917,  Stats,  and 
Amdts.  1917,  p.  1038.     In  effect  July  27,  1917. 

§  ^66a.  FEES  OF  JXTBORS.  In  counties  of  the  twenty-seventh  class  the 
fees  and  mileage  of  jurors  shall  be  as  follows:  Grand  jurors  and  trial  jurors  whenever 
summoned  to  attend  before  the  superior  court  shall  be  paid  three  dollars  per  day  for 
each  day's  attendance,  and  mileage,  to  be  computed  at  the  rate  of  fifteen  cents  per 
mile  for  each  mile  necessarily  traveled  in  attending  said  court  or  in  attending  sessions 
of  the  grand  jury,  in  going  only.  The  court  shall  make  an  order  directing  the  auditor 
to  draw  his  warrant  on  the  county  treasurer  for  the  amount  due,  and  the  treasurer 
shall  pay  the  same;  provided,  however,  that  such  jurors  as  shall  be  sworn  to  try  issues 
in  civil  cases  or  special  proceedings  of  a  civil  nature  shall  be  paid  as  the  court  shall 
order  except  where  otherwise  provided  by  law. 

History:     Enacted  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1042. 
In  effect  July  27,  1917. 

ARTICLE  XXVm. 

COUNTIES  OF  THE  TWENTY-EIGHTH  CLASS. 

§4267.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
twenty-eighth  class  the  county  and  township  officers  shall  receive  as  compensation  for 
the  services  required  of  them  by  law  or  by  virtue  of  their  offices  the  following  salaries, 
to  wit: 

1.  The  county  clerk,  three  thousand  dollars  per  annum,  and  when  a  new  grreat  reg- 
ister of  voters  is  required  by  law  to  be  made,  he  shall  receive  three  hundred  dollars 
additional,  which  shall  be  in  full  for  all  services  required  in  registering  voters  and 
making  the  great  register;  provided,  that  In  counties  of  this  class  there  shall  be 
and  is  hereby  allowed  to  the  county  derk,  a  deputy  who  shall  be  appointed  by  said 
county  clerk,  who  shall  be  paid  a  salary  of  one  thousand  two  hundred  dollars  per 
annum,  said  salary  to  be  paid  in  monthly  installments  at  the  same  time,  in  the  same 
manner,  and  out  of  the  same  fund  as  the  county  clerk  is  paid,  said  deputy  to  be  in 
lieu  of  the  deputy  now  allowed  to  the  county  clerk  under  subdivision  nineteen  of  sec- 
tion four  thousand  two  hundred  fifty-seven  of  the  Political  Code  of  the  State  of  Cali- 
fornia; provided,  further,  that  it  is  expressly  provided  that  in  counties  of  this  class 
where  the  number  of  Judges  of  the  superior  court  shall  have  been  increased  since  the 
first  day  of  January,  eighteen  hundred  ninety-seven,  or  shall  hereafter  be  increased, 
there  must  be  and  there  hereby  is  allowed  to  the  coimty  clerk  one  additional  deputy 
to  act  as  courtroom  clerk  for  each  judge  so  appointed  or  elected,  at  a  salary  not 
exceeding  one  thousand  two  hundred  dollars  per  annum  for  each  of  said  deputies,  to 
be  paid  at  the  same  time  and  in  the  same  manner  as  other  county  officers  are  paid. 

2.  The  sherlfr,  five  thousand  one  hundred  dollars  per  annum,  and  he  is  hereby 
allowed,  in  addition  thereto,  one  under-sheriff  to  be  appointed  by  him,  who  shall 
receive  one  thousand  two  hundred  dollars  per  annum,  whose  salary  shall  be  paid  by 
the  county,  in  monthly  installments,  at  the  same  time  and  in  the  same  manner  and 
out  of  the  same  fund  as  the  sheriff  is  paid;  provided,  however,  that  said  under-sheriff 
shall  be  in  lieu  of  the  deputy  now  allowed  under  subdivision  nineteen  of  section 
four  thousand  two  hundred  fifty-seven  of  the  Political  Code  of  the  State  of  California; 
provided,  further,  that  in  counties  of  this  class  where  the  number  of  judges  of  the 
superior  court  shall  have  been  increased  since  the  first  day  of  January,  eighteen 
hundred  ninety-seven,  or  shall  hereafter  be  increased,  there  must  be  and  there  hereby 
is  allowed  to  the  sheriff  of  such  county  by  reason  of  such  increase  one  additional 
deputy  to  be  appointed  by  the  sheriff  at  a  salary  not  exceeding  one  thousand  two  bun- 
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dred  dollars  per  annum,  to  be  paid  at  the  same  time  and  in  the  same  manner  as  other 
county  officers  are  paid. 

Said  sheriff  shall  also  have  for  his  own  use  all  fees,  commissions  and  mileage  for  the 
service  of  all  papers  served  by  him  and  issued  without  his  county. 

3.  The  recorder,  three  thousand  two  hundred  dollars  per  annum.  In  full  of  all  ser- 
vices, including  filing  and  recording,  mining  and  other  location  notices. 

4.  The  auditor,  two  thousand  dollars  per  annum,  and  he  is  hereby  allowed  one  dep- 
uty to  be  appointed  by  him,  who  shall  receive  one  thousand  dollars  per  annum,  whose 
salary  shall  be  paid  by  the  county,  in  equal  monthly  installments,  at  the  same  time 
and  in  the  same  manner  as  the  auditor  is  paid.  The  county  auditor  shall  charge  and 
collect  for  the  clerical  service  of  making  estimates  of  tax  sales  provided  for  in  sec- 
tion three  thousand  eight  hundred  seventeen  of  this  coda  the  sum  of  twenty-five  cents 
for  each  tax  sale  if  the  property  is  delinquent  for  two  years  or  less;  the  sum  of 
fifty  cents  for  each  sale  If  the  property  is  delinquent  for  more  than  two  years.  If  said 
estimates  are  returned  to  the  auditor  and  redemptions  made  within  thirty  days  from 
date  of  issue  and  prior  to  the  change  of  penalty,  as  provided  for  in  section  number 
three  thousand  eight  hundred  seventeen  of  this  code,  the  amount  charged  for  making 
said  estimates  shall  be  refunded  to  the  redemptioner.  If  the  redemption  is  not  made 
as  herein  provided  then  the  sum  charged  for  making  the  estimate  shall  be  paid  into  the 
county  treasury. 

5.  The  treasurer,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  all 
commissions  received  by  the  treasurer  on  the  collection  of  inheritance  taxes  shall  be 
paid  into  the  county  treasury. 

6.  The  tax-  and  license-collector,  two  thousand  dollars  per  annum  in  full  compensap 
tion  for  all  services,  save  and  except  that  he  be  allowed  a  deputy,  to  be  appointed  by 
him,  for  eight  months  of  each  year,  at  a  compensation  of  seventy-five  dollars  per 
month;  the  salary  of  said  deputy  to  be  paid  by  the  county;  provided,  that  all  com- 
missions and  fees  heretofore  retained  by  the  tax-  and  license-collector  shall  be  paid 
into  the  county  treasury. 

7.  The  assessor,  three  thousand  dollars  per  annum,  and  he  Is  hereby  allowed  in  addi- 
tion thereto  ten  deputies,  to  be  appointed  by  him,  who  shall  each  receive  not  to  exceed 
four  dollars  per  day  while  engaged  in  the  performance  of  their  duties;  provided,  that  the 
amount  paid  for  services  of  deputy  assessors  shall  not  exceed  two  thousand  four  hun- 
dred dollars  in  any  one  year;  provided,  that  all  commissions  heretofore  retained  by  the 
county  assessor  shall  be  paid  into  the  county  treasury. 

8.  The  district  attorney,  two  thousand  one  hundred  dollars  per  annum,  and  he  is 
hereby  allowed  in  addition  thereto  one  deputy  appointed  by  him,  who  shall  receive 
nine  hundred  dollars  per  annum;  provided,  that  the  district  attorney  is  entitled  to 
receive  and  retain  for  his  own  use  fifteen  dollars  to  be  taxed  as  costs  for  each  suit 
brought  under  the  provisions  of  article  six,  chapter  one,  title  eight  of  part  three  of  the 
Political  Code. 

9.    The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  Public  administrator,  such  fees  ad  are  now  or  may  be  hereafter  allowed  by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum, 
and  necessary  expenses  for  traveling  in  visiting  schools  in  the  coimty,  to  be  allowed 
by  the  supervisors  of  the  county;  and  there  shall  be,  and  there  is  allowed  to  the 
superintendent  in  addition,  a  clerk  or  bookkeeper,  who  shall  be  appointed  by  the  super- 
intendent of  schools,  who  shall  be  paid  a  salary  of  six  hundred  dollars  per  annum,  said 
salary  to  be  paid  by  such  county  in  monthly  installments  at  the  time  and  in  the  same 
manner  and  out  of  the  same  fund  as  the  salaries  of  county  officers  are  paid. 

12.  The  surveyor,  ten  dollars  per  day  for  all  work  performed  for  the  county,  and.  In 
addition  thereto,  all  necessary  expenses  and  transportation  for  work  performed  in  the 
field,  which  per  diem  and  expenses  shall  be  in  lieu  of  all  fees  and  per  diem  heretofore 
allowed  by  law. 

13.  [Population  of  townships.]  For  the  purpose  of  regulating  the  compensation  of 
justices  of  the  peace  and  constables,  townships  in  this  class  of  counties  are  hereby 
classified  according  to  their  population,  as  shown  by  the  federal  census  of  one  thou- 
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sand  nine  hundred  ten  as  follows:  Townships  having  a  population  of  three  thousand 
and  more  shall  belong  to  and  be  known  as  townships  of  the  first  class;  townships 
haying  a  population  of  two  thousand  five  hundred  and  less  than  three  thousand  shall 
belong  to  and  be  known  as  townships  of  the  second  class;  townships  having  a  popu- 
lation of  one  thousand  eight  hundred  and  less  than  two  thousand  five  hundred  shall 
belong  to  and  be  known  as  townships  of  the  third  class;  townships  having  a  popula- 
tion of  one  thousand  four,  hundred  twenty-five  and  less  than  one  thousand  four  hundred 
fifty  shall  belong  to  and  be  known  as  townships  of  the  fourth  class;  townships  having  a 
population  of  one  thousand  four  hundred  fifty  and  less  than  one  thousand  eight  hun- 
dred shall  belong  to  and  be  known  as  townships  of  the  fifth  class,  and  townships  hav- 
ing a  population  of  less  than  one  thousand  four  hundred  twenty-five  shall  belong 
to  and  be  known  as  townships  of  the  sixth  class. 

14.  Justices  of  the  peace  shall  receive  the  following  salaries,  which  shall  be  paid 
monthly.  In  the  same  manner  as  the  salaries  of  county  officers  are  paid,  out  of  the 
general  fund  of  the  county  and  which  shall  be  in  full  for  all  services  rendered  by 
them  in  criminal  cases,  to  wit:  In  townships  of  the  first  class,  one  hundred  ten 
dollars  per  month;  In  townships  of  the  second  class,  ninety  dollars  per  month;  In 
townships  of  the  third  class,  seventy-five  dollars  per  month;  in  townships  of  the 
fourth  class,  seventy-five  dollars  per  month;  in  townships  of  the  fifth  class,  fifteen 
dollars  per  month;  and  in  townships  of  the  sixth  class,  fifteen  dollars  per  month.  In 
addition  to  the  monthly  salaries  herein  allowed  for  services  in  criminal  actions,  cases 
and  examinations,  each  justice  of  the  peace  may,  for  his  own  use,  collect  the  follow- 
ing fees,  and  no  other,  in  civil  actions;  provided,  that  the  existing  fee  bill  for  the 
Justices  of  the  peace  in  counties  of  this  class  be  repealed  and  the  general  fee  bill  of  the 
State  of  California  as  provided  for  Justices,  of  the  peace  in  section  four  thousand  three 
hundred  e  of  the  Political  Ck>de  be  substitued  therefor. 

15.  Constables  shall  receive  the  following  salaries,  which  shall  be  paid  monthly,  in 
the  same  manner  as  the  salaries  of  county  officers  are  paid  out  of  the  general  fund 
of  the  county,  and  which  shall  be  in  full  of  all  services  rendered  by  them  in  criminal 
cases,  to  wit:  In  townships  of  the  first  class,  one  hundred  dollars  per  month;  in  town- 
ships of  the  second  class,  seventy-five  dollars  per  month;  in  townships  of  the  third 
class,  seventy-five  dollars  per  month;  In  townships  of  the  fourth  class,  seventy-five 
dollars  per  month;  in  townships  of  the  fifth  class,  fifteen  dollars  per  month;  and  in 
townships  of  the  sixth  class,  fifteen  dollars  per  month.  In  addition  to  the  monthly 
salaries  herein  allowed  for  services  in  criminal  actions,  cases  and  proceedings,  each 
constable  shall  also  be  allowed  all  necessary  expenses  actually  and  properly  Incurred, 
in  arresting  and  conveying  prisoners  to  court  or  to  prison,  and  also  all  necessary 
expenses  actually  Incurred  in  the  transportation  of  prisoners  from  prison  to  court, 
and  the  return  of  said  prisoner  to  prison;  and  shall  be  allowed,  also,  for  each  mile 
actually  traveled,  both  in  going  and  coming  In  the  service  of  subpcenas,  in  criminal 
actions,  per  mile,  ten  cents;  which  said  expense  and  mileage  shall  be  audited  and 
allowed  by  the  board  of  supervisors  as  other  claims  against  the  county  are  audited 
and  allowed,  and  shall  be  paid  out  of  the  county  treasury. 

[Fees.]  In  addition  to  the  monthly  salaries  herein  allowed  for  services  in  criminal 
actions  and  cases,  each  constable  may,  for  his  own  *  use,  collect  the  following  fees,  and 
no  others,  in  civil  actions: 

For  serving  summons  and  complaint,  for  each  defendant  served,  fifty  cents. 

For  each  copy  of  summons  for  service,  when  actually  made  by  him,  twenty-five  cents. 

For  levying  writ  of  attachment  or  execution,  or  executing  order  of  arrest,  or  for  the 
delivery  of  imrsonal  property,  one  dollar. 

For  serving  writ  of  attachment  or  execution  on  any  ship,  boat  or  vessel,  three  dollars. 

For  keeping  personal  property,  such  sum  as  the  court  may  order;  but  no  more  than 
one  dollar  and  fifty  cents  per  day  shall  be  allowed  for  a  keeper  when  necessarily 
employed. 

For  taking  bond  or  undertaking,  fifty  cents. 
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For  copies  of  writs  and  other  papers,  except  summons,  complaint  and  subpcenas,  per 
folio,  ten  cents;  provided,  that  when  correct  copies  are  furnished  to  him  for  use,  no 
charge  shall  be  made  for  such  copies. 

For  serving  any  writ,  notice,  or  order,  except  summons,  complaint  and  subpoenas,  for 
each  person  served,  fifty  cents. 

For  writing  and  posting  each  notice  of  sale  of  property,  fifty  cents. 

For  furnishing  notice  for  publication,  twenty-five  cents. 

BV)r  serving  subpcenas,  each  witness,  including  copy,  twenty-five  cents. 

For  collecting  money  on  execution,  one  and  one-half  per  cent 

For  executing  and  delivering  certificate  of  sale,  fifty  cents. 

For  executing  and  delivering  constable's  deed,  one  dollar  and  fifty  cents. 

For  each  mile  actually  traveled  within  his  township  in  the  service  of  any  writ,  order, 
or  paper,  in  civil  actions,  in  going  only,  per  mile,  twenty-five  cents. 

For  traveling  outside  of  his  township  to  serve  such  writ,  order,  or  paper,  in  civil 
actions,  in  going  only,  twenty-five  cents  per  mile;  provided,  that  a  constable  shall 
not  be  required  to  travel  outside  of  his  township  to  serve  any  civil  process,  order,  or 
paper.  No  constructive  mileage  shall  be  charged,  allowed,  or  paid  in  criminal  or  civil 
cases. 

For  each  day's  attendance  in  court,  in  civil  cases,  three  dollars  per  day. 

For  executing  a  search  warrant,  two  dollars;  and  for  each  mile  necessarily  traveled 
within  his  county  in  executing  a  search  warrant,  both  in  going  and  returning  from 
the  place  of  search,  fifteen  cents;  said  fee  and  mileage  to  be  paid  by  the  party  demand- 
ing the  search. 

For  summoning  a  jury,  in  civil  cases,  two  dollars,  Including  mileage. 

For  commissions  for  receiving  and  paying  over  money  on  execution  without  levy,  or 
when  the  goods  or  land  levied  on  shall  not  be  sold,  one  per  cent.  The  fees  herein 
allowed  for  the  levy  of  an  execution,  and  for  making  or  collecting  the  money  on  exe- 
cution, shall  be  collected  from  the  judgment  debtor,  by  virtue  of  such  execution,  in  the 
same  manner  as  the  sum  herein  directed  to  be  paid. 

16.  [When  new  township  formed.]  It  is  expressly  provided  that  in  counties  of  this 
class,  where  a  township  has  been  created,  or  may  hereafter  be  created  out  of  any 
township,  the  population  of  which  is  shown  In  the  federal  census  of  nineteen  hun- 
dred ten,  the  population  of  the  newly  created  township  and  the  population  of  the  town- 
ship from  which  the  newly  created  township  was  taken  shall  be  separately  ascer- 
tained and  determined  by  the  board  of  supervisors  in  the  following  manner:  By 
appointing  a  suitable  person  in  each  of  such  townships  to  take  said  census,  and  said 
census  shall  be  taken  by  said  person  so  appointed  of  all  the  Inhabitants  of  each  of 
said  townships;  the  full  name  of  each  person  shall  be  fully  written,  the  names 
alphabetically  and  regularly  numbered  in  one  complete  series,  and  when  completed 
shall  be  verified  before  any  officer  authorized  to  administer  oaths,  and  be  filed  with 
the  county  clerk,  and  thereupon  the  same  shall  be  the  official  census  of  said  town- 
ship o^  townships.  The  expense  of  taking  said  census  shall  be  a  county  charge.  From 
the  taking  of  such  census  the  salary  of  the  justices  of  the  peace  and  of  the  constables 
of  the  newly  created  township,  and  the  township  from  which  the  newly  created  town- 
ship was  taken,  shall  be  estimated  and  paid  on  the  basis  of  the  classification  here- 
inbefore given  under  the  federal  census  of  nineteen  hundred  ten  pro  rata  according  to  i 
the  population  of  the  newly  created  and  former  township  as  shown  by  the  census  taken  ' 
as  hereinbefore  provided  to  be  ascertained  and  determined  by  the  board  of  super- 
visors. 

[Payment  of  fees.]  County  officers  must,  and  township  officers  may,  demand  the 
payment  of  all  fees  in  advance.  Justices  of  the  peace  shall,  on  or  before  the  first 
Monday  of  each  month,  pay  into  the  county  treasury  all  moneys  collected  by  them  on 
fines  imposed  and  collected  and  all  moneys  belonging  to  the  county  coming  from  any 
source. 

17.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  one  thousand  five 
hundred  dollars  per  annum  and  ten  cents  per  mile,  one  way  between  residence  and 
county   seat,   in   attending  upon   all   regular,   special   or  adjourned   meetings   of  the 
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board  of  supervisors;  provided,  tliat  the  chairman  of  the  board  of  supervisors  may 
receive  twenty-five  cents  per  mile,  one  way,  between  residence  and  the  county  seat, 
when  attending  at  the  county  seat  for  the  single  purpose  of  counting  the  money  in  the 
county  treasury  as  required  by  law. 

History:  Original  section,  providing  that  district  attorney  shall  be 
legal  adviser  to  supervisors,  enacted  March  12,  1872;  repealed  and 
present  section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  497, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  335;  amended  March  15,  1909, 
Stats,  and  Amdts.  1909,  p.  380;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  197,  and  again  amended  on  April  29,  1911,  Stats,  and  Amdts. 
1911,  p.  1230  (which  amendment  Is  given  In  Biennial  Supplement  1911 
and  Cumulative  Supplement  1906-1913  as  §4257 [a]);  amendment 
approved  April  10,  1915,  does  not  Indicate  whether  it  was  the  Act  of 
February  28,  or  April  29,  1911,  which  was  intended  to  be  amended. 
Stats,  and  Amdts.  1915,  p.  31;  May  28,  1917,  Stats,  and  Amdts.  1917, 
p.  1016.     In  effect  July  27,  1917. 


ARTICLE  XXIX. 

COUNTIES  OF  THE  TWENTY-NINTH  CLASS. 

§4268.  SALABIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
twenty-ninth  class,  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  three  thousand  five  hundred  dollars  per  annum  and  such  fees 
as  are  now  or  may  be  hereafter  allowed  by  law;  provided,  that  In  counties  of  this 
clasB  there  shall  be  and  there  is  hereby  allowed  to  the  county  clerk,  one  clerk,  which 
office  is  hereby  created,  at  a  salary  of  one  hundred  dollars  per  month  and  who 
shaU  be  appointed  by  the  county  clerk.  The  salary  of  said  clerk  herein  provided  for 
shall  be  paid  by  said  county  In  monthly  Installments  at  the  same  time,  and  In  the 
same  manner  and  out  of  the  same  fund  as  the  salary  of  the  county  clerk  is  paid. 

2.  The  sheriff,  six  thousand  dollars  per  annum. 

3.  The  recorder,  three  thousand  five  hundred  dollars  per  annum. 

4.  The  auditor,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  auditor  one 
clerky  which  office  is  hereby  created,  at  a  salary  of  seventy-five  dollars  per  month,  and 
who  shall  be  appointed  by  the  auditor.  The  salary  of  said  clerk  herein  provided  for 
shall  be  paid  by  said  county  in  monthly  Installments  at  the  same  time  and  in  the  same 
manner  and  out  of  the  same  fund  as  the  salary  of  the  auditor  is  paid. 

5.  The  treasurer,  two  thousand  four  hundred  dollars  per  annum. 

6.  The  tax-collector,  two  thousand  dollars  per  annum;  provided,  he  shall  have  power 
to  appoint  one  deputy  at  a  salary  of  seventy-five  dollars  per  month,  payable  at  the 
same  time  and  in  the  same  manner  as  that  of  other  county  officers;  and  provided,, 
further,  that  in  counties  of  this  class  all  the  fees  and  commissions  of  every  name  and 
nature  received  by  the  tax-collector  shall  be  paid  into  the  county  treasury. 

7.  The  assessor,  four  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be  and  there  is  hereby  allowed  to  the  assessor  one  clerk,  which 
office  is  hereby  created,  at  a  salary  of  one  hundred  dollars  per  month,  and  who  shall 
be  appointed  by  the  assessor.  The  salary  of  said  clerk  herein  provided  for  shall  be 
paid  by  said  county  in  monthly  installments  at  the  same  time,  and  in  the  same 
manner,  and  out  of  the  same  fund  as  the  salary  of  the  assessor  is  paid.  The  assessor 
may  also  appoint  five  field  clerks,  which  offices  of  field  clerk  are  hereby  created,  to 
serve  not  exceeding  sixty  days  in  any  one  year,  and  said  field  clerks  shall  receive 
as  compensation  for  all  services  performed  as  such,  the  sum  of  five  dollars  per  day 
for  each  day  actually  and  necessarily  employed  as  such,  to  be  paid  out  of  the  county 
treasury  in  the  same  manner,  at  the  same  time  and  out  of  the  same  fund  as  the 
salaries  of  the  county  officers  are  paid;    provided,  that  each  field  deputy,  when  so 
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employed*  shall  file  with  the  auditor  a  statement  verified  by  the  oath  of  such  field 
deputy  and  approved  by  the  assessor,  showing  the  number  of  days  actually  and  neces- 
sarily employed  in  the  duties  of  such  employment  during  the  period  covered  by  said 
statement,  before  any  warrant  for  the  payment  of  such  compensation  shall  be  drawn 
by  the  auditor.  All  commissions,  fees  or  compensation  for  the  collection  of  taxes 
on  personal  property,  for  services  in  making  out  the  roll  of  persons  subject  to  mili- 
tary duty,  and  all  other  fees  and  commissions  shall  be  collected  by  the  assessor  and  by 
him  paid  into  the  county  treasury  and  no  part  shall  be  retained  by  him  as  part  of  his 
compensation. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum,  and  he  Is 
hereby  allowed  In  addition  thereto  one  clerk  to  be  appointed  by  him,  who  shall 
receive  nine  hundred  dollars  per  annum,  said  salary  to  be  paid  In  the  same  manner, 
at  the  same  time,  and  out  of  the  same  fund  as  the  salaries  of  other  county  officers 
are  paid. 

9.    The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by 
law. 

11.  The  superintendent  of  schools,  two  thousand  one  hundred  dollars  per  annum 
and  actual  traveling  expenses  when  visiting  schools  of  his  county,  and  such  per  diem 
as  he  may  be  now  or  hereafter  allowed  by  law  for  his  services  on  the  board  of 
education;  provided,  that  in  counties  of  this  class  there  is  allowed  to  the  superin- 
tendent of  schools  one  clerk,  which  office  of  clerk  is  hereby  created,  at  a  salary  of 
seventy-five  dollars  per  month,  and  who  shall  be  appointed  by  the  superintendent  of 
schools.  The  salary  of  said  clerk  is  to  be  paid  at  the  same  time,  in  the  same  manner, 
and  out  of  the  same  fund  as  the  salaries  of  the  other  county  officers  are  paid. 

12.  The  county  surveyor,  two  thousand  seven  hundred  fifty  dollars  per  annum;  pro- 
vided, that  in  counties  of  this  class  there  shall  be  and  there  hereby  Is  allowed  to  the  sur- 
veyor one  deputy,  who  shall  be  appointed  by  the  surveyor  of  said  county,  and  shall  be 
paid  a  salary  of  one  thousand  five  hundred  dollars  per  annum;  the  salary  of  such 
surveyor  shall  be  paid  by  such  county  In  equal  monthly  installments  at  the  same  time 
and  In  the  same  manner  and  out  of  the  same  fund  as  the  salaries  of  other  county 
officers  are  paid.  The  county  surveyor  shall  make  all  maps,  plats  and  block  books 
required  by  the  county  assessor;  he  shall  do  all  work  for  the  county  in  which  the 
county  employs  a  surveyor  or  civil  engineer;  he  shall  have  general  advisory  super- 
vision over  all  road  and  bridge  work  for  the  county  and  shall  file  annually  with  the 
board  of  supervisors  a  statement,  which  shall  be  published  as  a  part  of  the  proceedings 
of  said  board,  showing  the  cost  of  all  new  road  and  bridge  construction  in  the  county, 
also  the  cost  per  mile  of  maintaining  the  different  roads  of  the  county  for  the  preced- 
ing fiscal  year;  and  provided,  further,  that  when  in  the  judgment  of  the  board  of 
supervisors  of  the  county  it  is  necessary  to  employ  additional  assistants  for  the  per- 
formance of  any  of  said  work,  tiie  board  of  supervisors  shall  allow  the  necessary 
actual  expense  thereof;  and  provided,  further,  that  said  county  surveyor  shall  be 
allowed  all  necessary  transportation  and  expenses  incurred  by  himself  or  deputies 
for  work  performed  in  the  field;  the  salary  of  the  deputy  herein  provided  for  shall 
be  paid  by  said  county  In  monthly  installments  at  the  same  time  and  in  the  same 
manner  and  out  of  the  same  fund  as  other  county  officers  are  paid.  The  salary 
herein  fixed  for  said  surveyor  shall  be  in  lieu  of  all  fees,  commissions  or  compensation 
ot  whatsoever  kind  or  nature  for  services  performed  by  said  surveyor  for  said  county. 
All  acts  or  parts  of  acts  relative  to  such  fees,  commissions  or  compensation  for  work 
performed  for  counties  of  this  class  by  such  county  surveyor  are  hereby  repealed. 

18.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month  as  salaries  of  other  county  officers  are  paid,  which  shall  be  in  full  for 
all  services  rendered  in  both  civil  and  criminal  cases:  In  townships  where  the  popu- 
lation is  three  thousand  five  hundred,  or  more,  seventy-five  dollars  per  month,  and 
said  justice  of  the  peace  shall  be  furnished  with  offices  and  necessary  supplies  by 
the  board  of  supervisors  of  said  county;  in  townships  where  the  population  Is  two 
thousand  five  hundred,  or  more,  and  less  than  three  thousand  five  hundred,  fifty  dollars 
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per  montli;  in  townships  where  the  population  is  one  thousand  five  hundred,  or  more^ 
and  less  than  two  thousand  five  hundred,  thirty-five  dollars  per  month;  in  town- 
ships where  the  population  is  one  thousand,  or  more,  and  less  than  one  thousand 
five  hundred,  twenty-five  dollars  per  month;  in  townships  where  the  population  is 
lees  than  one  thousand,  fifteen  dollars  per  month;  provided,  that  all  fees  and  fines 
chargeable  and  collectible  by  justices  of  the  peace  in  civil  and  criminal  cases  for 
services  rendered  by  them  shall  be  collected  by  them  and  by  them  paid  monthly 
into  the  county  treasury;  provided,  further,  that  for  the  purpose  of  this  subdivision, 
the  population  of  the  several  townships  shall  be  ascertained  by  the  board  of  supervisors, 
by  multiplying  the  number  of  registered  voters  at  the  last  general  election  of  each 
township  by  three. 

14.  Constables,  in  townships  having  a  population  of  two  thousand,  or  more,  shall 
receive  a  monthly  salary  of  fifty  dollars  per  month;  in  townships  having  a  popula- 
tion of  one  thousand  or  less  than  two  thousand,  shall  receive  a  salary  of  forty  dollars 
per  month  and  in  townships  having  a  population  of  less  than  one  thousand  shall 
receive  a  salary  of  twenty  dollars  per  month.  Constables  shall  also  receive  actual 
traveling  expenses  in  transporting  prisoners  to  the  county  jaiL  The  salaries  of  town- 
ship ofiicers,  herein  provided  for,  shall  be  paid  monthly,  in  the  same  manner  as  the 
salaries  of  the  county  ofiicers  are  paid,  and  shall  be  in  full  compensation  for  all  ser- 
vices rendered  by  them  in  criminal  cases. 

16.  [Supervisors.]  The  meetings  of  the  board  of  supervisors  shall  be  monthly  and 
shall  be  held  on  the  first  Monday  of  each  and  every  month.  Each  member  of  the 
board  of  supervisors  is  to  receive  a  salary  of  one  thousand  two  hundred  dollars  per 
annum  and  mileage  at  the  rate  of  twenty  cents  per  mile  from  his  home  to  and  from 
county  seat 

16.  [Fees  of  Jurors.]  Grand  jurors  and  trial  jurors  in  the  superior  court  shall  receive 
from  each  day's  attendance  per  day  the  sum  of  three  dollars.  In  justices'  courts  in 
dvil  and  criminal  cases,  the  jurors  sworn  to  try  the  case  shall  receive  for  each  day's 
attendance  per  day  the  sum  of  two  dollars.  All  jurors  shall  receive  for  each  mile 
actually  and  necessarily  traveled  from  his  residence  to  the  place  of  service  the  sum 
of  fifteen  cents  per  mile;  provided,  that  in  justice  courts  mileage  shall  be  allowed  only 
to  those  sworn  to  try  the  case. 

History:  Former  section,  providing  that  district  attorney  must  not 
act  as  attorney  for  claims  against  his  own  county,  enacted  March  12, 
1872;  repealed  and  present  section  enacted  March  18,  1907,  Stats,  and 
Amdts.  1907,  p.  499,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  338;  amended 
March  13,  1909,  Stats,  and  Amdts.  1909,  p.  304;  February  28,  1911, 
Stats,  and  Amdts.  1911,  p.  201  (latter  amendment  given  in  Biennial  Sup- 
plement 1911  and  Cumulative  Supplement  1906-1913  as  S  4258 [a]); 
amendment  approved  June  9,  1915,  fails  to  Indicate  whether  it  was  the 
Act  of  February  28,  or  April  6,  1911,  intended  to  be  amended,  Stats, 
and  Amdts.  1915,  p.  1334;  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1013. 
In  effect  July  27,  1917. 

ARTICLE  XXX. 

COUNTIES  OF  THE  THIRTIETH  CLASS. 

§  4259.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In'  counties  of  the 
thirtieth  class  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them,  by  law  or  by  virtue  of  their  ofBlces  the  following  salaries,  to  wit: 

1.  The  county  clerk,  two  thousand  five  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be,  and  there  hereby  is,  allowed  to  the  county 
clerk  the  following  deputies,  who  shall  be  appointed  by  the  county  clerk  and  who  shall  be 
paid  salaries  as  follows:  One  chief  deputy  clerk,  at  a  salary  of  one  hundred  twenty-five 
dollars  per  month,  one  deputy  clerk  at  a  salary  of  one  hundred  dollars  per  month,  and 
one  stenographer  at  a  salary  of  seventy-five  dollars  per  month.  The  salaries  of  the 
deputies  hereinabove  provided  for  shall  be  paid  by  the  county  in  monthly  install- 
ments, at  the  time  and  in  the  manner,  and  out  of  the  same  fund  as  the  salaries  of  other 
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county  officers  are  paid;  provided,  further,  however,  that  In  each  year  In  which  a 
new  and  complete  registration  of  voters  Is  required  hy  law  the  county  clerk  may 
appoint  an  additional  deputy  or  deputies  whose  compensation  In  the  aggnregate  shall 
not  exceed  four  hundred  dollars  In  any  one  year;  and  provided,  further,  that  the 
county  clerk  shall  file  with  the  county  auditor  a  certified  statement  showing  in  detail 
the  amount  and  persons  to  whom  said  compensation  Is  paid.  Such  salaries  of  such 
deputies  shall  he  paid  out  of  the  same  fund  as  the  salaries  of  other  county  officers 
are  paid. 

2.  The  sherlfr,  four  thousand  dollars  per  annum;  provided,  that  In  counties  of  this 
class  there  shall  he  and  there  herehy  Is  allowed  to  the  sherUT  the  following  deputies, 
who  shall  he  appointed  hy  the  sheriff  and  shall  be  paid  salaries  as  follows,  to  wit: 
One  undersherlfr  at  a  salary  of  two  hundred  dollars  per  month,  one  deputy  sheriff  at 
a  salary  of  one  hundred  dollars  per  month,  and  one  deputy  sheriff  at  seventy-five 
dollars  per  month,  who  shall  be  head  jailer  at  the  county  jail  in  said  county; 
provided,  that  if  the  sheriff  shall  not  be  allowed  the  privilege  of  boarding  the  pris- 
oners as  heretofore  provided,  in  this  county,  then  the  deputy  who  shall  be  head 
jailer  shall  receive  the  salary  of  one  hundred  dollars  per  month;  said  sheriff  and 
Ills  deputies  shall  be  allowed  their  actual  traveling  expenses  in  the  performance  of 
their  duties,  but  no  other  fees  or  mileage  of  any  nature  or  kind  shall  be  allowed  in 
civil  or  criminal  matters;  all  fees  of  every  nature  and  kind  collected  by  the  sheriff  shall 
be  turned  Into  the  county  treasurer.  The  salaries  of  the  deputies  hereinbefore  pro- 
vided shall  be  paid  in  monthly  Installments  by  said  county,  at  the  same  time  and  man- 
ner and  out  of  the  same  fund  as  the  salaries  of  other  county  officers  are  paid. 

3.  The  recorder,  three  thousand  dollars  per  annum;  provided,  that  in  counties  of 
this  class,  there  shall  be  and  there  Is  hereby  allowed  to  the  recorder  two  copyists 
who  shall  be  appointed  by  the  recorder  of  said  county,  each  of  whom  shall  be  paid  a 
salary  of  seventy-five  dollars  per  month,  which  salaries  shall  be  paid  by  said  county 
in  monthly  Installments,  at  the  same  time  and  in  the  same  manner  and  out  of  the 
same  fund  as  the  salaries  of  other  county  officers  are  paid. 

4.  The  auditor,  one  thousand  eight  hundred  dollars  per  annum. 

5.  The  tax-coi lector,  two  thousand  one  hundred  dollars  per  annum;  provided,  that 
In  counties  of  this  class,  there  shall  be  and  there  hereby  is  allowed  to  the  tax-collector 
a  deputy  to  be  appointed  by  the  tax-collector,  who  shall  receive  a  salary  of  seventy-five 
dollars  per  month,  which  salary  shall  be  paid  by  said  county  in  monthly  Installments, 
at  the  same  time  and  In  the  same  manner  and  out  of  the  same  fund  as  the  salaries  of 
other  county  officers  are  paid. 

6.  The  assessor,  three  thousand  six  hundred  dollars  per  annum;  and  said  assessor 
may  appoint  one  chief  deputy,  who  shall  receive  a  salary  of  one  thousand  two  hundred 
dollars  per  annum,  which  salary  shall  be  paid  by  the  county  in  equal  monthly  Install- 
ments; also,  he  may  appoint  other  field  deputies  whose  compensation  In  the  aggregate 
shall  not  exceed  two  thousand  dollars  In  any  one  year,  payable  to  them  in  Install- 
ments, at  such  time  and  in  such  amounts  as  may  be  designated  by  the  assessor; 
provided,  that  the  assessor  shall  file  with  the  county  auditor  a  verified  statement  show- 
ing in  detail  the  amounts  and  the  persons  to  whom  said  compensation  Is  paid.  All  of 
the  salaries  of  the  above  deputies  shall  be  paid  in  the  same  manner  and  out  of  the 
same  fund  as  the  salaries  of  other  county  officials  are  paid.  All  commissions  or  fees 
now  or  hereafter  allowed  by  law  shall  be  paid  into  the  county  treasury  and  no  com- 
pensation shall  be  allowed  the  assessor  for  preparing  the  military  roll  of  a  county 
of  this  class.  The  office  of  the  county  assessor  shall  be  kept  open  on  each  and  every 
day,  except  Sundays  and  legal  holidays,  from  nine  o'clock  a.  m.  to  twelve  o'clock  m., 
and  from  one  o'clock  p.  m.  to  five  o'clock  p.  m.  The  changes  provided  In  this  section 
do  not  affect  an  increase  in  the  compensation  of  a  county  officer  and  shall  apply  imme- 
diately to  Incumbents. 

7.  The  county  treasurer,  two  thousand  one  hundred  dollars  per  annum;  provided, 
that  all  commissions  received  by  the  treasurer  on  the  collection  of  Inheritance  taxes 
shall  be  paid  into  the  coimty  treasury;  provided,  further,  that  In  counties  of  this 
class  the  county  treasurer  may  appoint  a  deputy  or  deputies  whose  compensation  in 
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the  ag8:regate  shall  not  exceed  three  hundred  dollars  in  any  one  year,  payable  to  them 
In  Installments  at  such  times  and  in  such  amounts  as  may  be  decided  by  the  county 
treasurer;  provided,  that  said  treasurer  shall  file  with  the  county  auditor  a  verified 
statement  showing  in  detail  the  amoimts  and  the  persons  to  whom  said  compensation 
is  paid.  All  of  the  salaries*  of  such  deputies  shall  be  paid  in  the  same  manner  and 
out  of  the  same  fund  as  the  salaries  of  other  county  officials  are  paid.         ' 

8.  The  district  attorney*  two  thousand  five  hundred  dollars  per  annum;  provided, 
that  in  counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  district 
attorney  a  deputy,  who  shall  be  appointed  by  the  district  attorney  of  said  county,  and 
whose  salary  is  hereby  fixed  at  the  sum  of  one  thousand  two  hundred  dollars  per 
annum,  which  shall  be  paid  by  said  county  in  equal  monthly  Installments  at  the  same 
time  and  in  the  same  manner  and  out  of  the  same  fund  as  is  the  salary  of  the  district 
attorney. 

9.    The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  Public  adminlstnator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

11.  The  superintendent  of  schools,  two  thousand  one  hundred  dollars  per  annum. 
His  office  shall  be  kept  open  on  all  business  days  from  nine  a.  m.  to  twelve  m.,  and 
from  one  p.  m.  to  five  p.  m.  He  shall  be  allowed  his  actual  traveling  expenses,  when 
visiting  the  schools  of  this  county  and  such  per  diem  as  is  now  or  may  hereafter  be 
allowed  by  law  for  services  as  a  member  of  the  county  board  of  education;  provided, 
that  In  counties  of  this  class  there  shall  be  and  there  hereby  Is  allowed  to  the  super- 
intendent of  schools  a  deputy,  to  be  appointed  by  the  superintendent  of  schools,  who 
shall  receive  from  the  county  a  salary  of  one  thousand  dollars  per  annum,  which  salary 
shall  be  paid  by  the  county  in  equal  monthly  installments,  and  which  said  salary 
shall  be  paid  at  the  same  time  and  in  the  same  manner  and  out  of  the  9ame  funds  as  is 
the  salary  of  the  superintendent  of  schools. 

12.  The  county  surveyor,  two  thousand  five  hundred  dollars  per  annum;  provided, 
that  if  the  county  surveyor  shall  be  appointed  superintendent  of  the  permanent  high- 
ways in  the  county  constructed  under  bond  issue,  under  any  statute  of  this  state 
providing  for  the  appointment  of  such  superintendent,  then  and  in  that  event  said 
county  surveyor  shall  receive  a  salary  of  four  thousand  dollars  per  annum;  and  said 
surveyor  may  appoint  one  chief  deputy  surveyor  who  shall  receive  a  salary  of  one 
thousand  five  hundred  dollar  per  annum;  also,  one  deputy  who  shall  receive  a  salary 
of  one  thousand  two  hundred  dollars  per  annum;  such  compensation  and  salary  as 
above  set  forth  shall  be  paid  in  full  for  all  services  rendered  by  such  county  sur- 
veyor; provided,  that  said  county  surveyor  shall  be  allowed  all  necessary  transpor- 
tation and  expenses  incurred  by  himself  or  deputies  for  work  performed  in  the  field, 
and  in  the  official  discharge  of  his  duties;  such  salary  to  be  paid  at  the  same  time,  in 
the  same  manner  and  out  of  the  same  fund  as  salaries  of  other  county  officials  are 
paid. 

13.  [Board  of  education.]  In  counties  of  this  class,  each  member  of  the  county 
board  of  education  shall  receive  five  dollars  for  each  day  the  board  of  education  is  in 
session,  not  to  exceed  a  total  of  three  hundred  fifty  dollars  per  annum.  In  addition 
each  member  shall  receive  the  same  mileage  as  is  allowed  the  members  of  the  board 
of  supervisors  of  said  county.  Compensation  of  the  members  of  the  county  board  of 
education  shall  be  payable  out  of  the  same  funds  and  in  the  same  manner  as  is  the 
salary  of  the  county  superintendent  of  schools. 

14.  Justices  of  tfie  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month  as  salaries  of  other  county  officers  are  paid,  which  shall  be  in  full  for 
all  services  rendered  in  both  civil  and  criminal  cases:  In  townships  where  the  popu- 
lation is  four  thousand  or  more,  one  hundred  fifty  dollars  per  month,  and  said  jus- 
tice of  the  peace  shall  be  furnished  with  offices  and  necessary  supplies  by  the  board 
of  supervisors  of  said  county;  in  townships  where  the  population  is  two  thousand 
and  less  than  four  thousand,  eighty  dollars  per  month;  in  townships  where  the  popu- 
lation is  one  thousand  and  less  than  two  thousand,  forty  dollars  per  month;  in  town- 
ships where  the  population  is  less  than  one  thousand,  twenty  dollars  per  month;  pro- 
vided, that  the  justice  of  the  peace  shall,  before  receiving  his  monthly  salary,  file 
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with  the  auditor  a  statement  of  all  fines  received,  together  with  the  treasurer's  receipt 
for  same;  provided,  further,  that  no  justice  of  the  peace  shall  hold  the  office  of  city 
recorder. 

15.  Constables  shall  receive  the  following  monthly  salaries  to  be  paid  each  month 
as  salaries  of  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered 
by  them  in  criminal  cases:  In  townships  where  the  population  is  four  thousand  or 
more,  eighty  dollars  per  month;  in  townships  where  the  population  is  two  thousand 
and  less  than  four  thousand,  seventy  dollars  per  month;  in  townships  where  the 
population  is  one  thousand  and  less  than  two  thousand,  fifty  dollars  per  month;  In 
townships  where  the  population  is  less  than  one  thousand,  twenty-five  dollars  per 
month.  In  addition  to  the  monthly  salary  herein  allowed,  each  constable  may  retain 
for  his  own  use  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law  for  all 
services  rendered  by  him  in  civil  actions,  and  shall  also  be  allowed  all  necessary 
expenses  actually  incurred  in  arresting  or  conveying  prisoners  to  court  or  to  prison, 
which  said  expenses  shall  be  audited  and  allowed  by  the  board  pt  supervisors  and  paid 
out  of  the  county  treasury. 

16.  [Population  of  townships.]  For  the  purposes  of  subdivlons  fourteen  and  fifteen 
of  this  section,  the  population  of  the  several  judicial  townships  shall  be  ascertained 
by  the  board  of  supervisors  by  multiplying  by  three  the  vote  for  governor  of  the  State 
of  California  cast  in  each  township  at  the  next  preceding  election. 

17.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  one  thousand  two 
hundred  dollars  per  annum,  and  their  necessary  expenses  when  attending  to  the  busi- 
ness of  the  county,  other  than  the  meetings  of  the  board  at  the  county  seat,  and  twenty 
cents  per  mile  in  traveling  from  his  residence  to  the  county  seat;  provided,  that  not 
more  than  one  mileage  for  any  one  regular  session  of  the  board  shall  be  allowed,  and 
not  more  than  one  mileage  for  any  special  session  of  the  board  shall  be  allowed. 

18.  [Salaries  payable  monthly.]  The  salaries  of  all  county  and  township  officers  and 
their  deputies  shall  be  payable  in  monthly  installments  on  the  first  day  of  each  month. 

19.  [Grand  jurors.]  Fbr  acting  as  a  grand  juror  in  the  superior  court,  for  each  day's 
attendance  per  day,  three  dollars.  For  every  mile  actually  traveled  in  attending  court 
as  a  grand  juror,  in  going  only,  twenty-five  cents  per  mile. 

l-iistory:  Former  section,  relating  to  the  qualification  of  district 
attorney,  repealed  and  present  section  enacted  March  18.  1907,  Stats, 
and  Amdts.  1907,  p.  500,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  339; 
amended  March  25,  1909,  Stats,  and  Amdts.  1909,  p.  727;  February  28, 
1911,  Stats,  and  Amdts.  1911,  p.  402,  and  again  amended  April  27,  1911, 
Stats,  and  Amdts.  1911,  p.  1140  (which  amendment  is  given  in  Biennial 
Supplement  as  §4259 [a]);  amendment  approved  June  16,  1913,  fails 
to  show  whether  it  was  the  Act  of  February  28,  or  that  of  April  27, 
1911,  that  was  intended  to  be  amended,  Stats,  and  Amdts.  1913,  p.  1177; 
amended  April  27,  1915,  Stats,  and  Amdts.  1915,  p.  223;  April  16, 
1917,  Stats,  and  Amdts.  1917,  p.  126.    In  effect  July  27,  1917. 

ARTICLE  XXXI. 

COUNTIES  OF  THE  THIRTY-FIBST  CLASS. 

§4260.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
thirty-first  class  the  county  and  township  officers  shall  receive,  as  compensation  for  the 
services  required  of  them  by  law  and  by  virtue  of  their  offices,  the  following  salaries 
and  fees,  to  wit: 

1.  The  county  cierl<,  three  thousand  two  hundred  fifty  dollars  per  annum;  and  also 
such  compensation  as  is  now  or  may  hereafter  be  allowed  by  law;  and  in  each  year 
in  which  a  new  and  complete  registration  of  voters  is  required  by  law  he  shall  receive 
such  an  amount  as  shall  be  necessary  to  pay  deputy  registration  clerks  for  taking 
affidavits  of  registration  outside  of  the  office  at  the  rate  of  ten  cents  each,  and  such 
an  amount  as  shall  be  necessary  to  pay  deputies  in  the  office  for  enrolling  the  registra- 
tions upon  the  great  register  at  the  rate  of  four  cents  each,  the  claims  for  which 
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shall  be  presented  and  allowed  by  the  board  of  supervisors  as  other  claims  are 
presented  and  allowed;  he  may  also  appoint  a  deputy  clerk,  which  office  of  deputy 
clerk  is  hereby  created,  whose  salary  shall  be  nine  hundred  dollars  per  annum,  payable 
as  the  salaries  of  county  officers  are  paid. 

2.  The  sheriff,  six  thousand  dollars  per  annum. 

3.  The  recorder,  two  thousand  two  hundred  fifty  dollars  per  annum;  provided,  that 
such  recorder  shall  collect  and  pay  into  the  county  treasury  for  the  use  and  benefit  of 
the  county  the  fees  required  by  law  to  be  so  collected;  and  provided,  that  when  the 
amount  of  said  fees  so  collected  shall  amount  to  more  than  two  hundred  dollars  in  any 
one  month,  the  said  recorder  may  receive  and  retain  for  his  own  use,  tn  addition  to 
his  salary,  one-half  of  all  fees  in  excess  of  two  hundred  dollars  in  one  month  so 
collected;  and  provided,  that  in  counties  of  this  class  the  recorder  may  appoint  two 
copyists  for  service  in  his  office,  which  office  of  copyists  for  the  county  recorder  is 
hereby  created,  and  said  copyists  shall  receive  as  compensation  for  their  services  the 
sum  of  five  hundred  forty  dollars  each  per  annum,  to  be  paid  out  of  the  county  treasury 
in  equal  monthly  Installments,  at  the  same  time  and  in  the  same  manner  and  out  of  the 
same  fund  as  the  salary  of  the  recorder  is  paid. 

4.  The  auditor,  two  thousand  dollars  per  annum;  he  may  also  appoint  a  deputy 
auditor,  which  office  of  deputy  auditor  is  hereby  created,  whose  salary  shall  be  seventy- 
five  dollars  per  month,  payable  as  the  salaries  of  all  other  county  officers  are  paid. 
The  provisions  of  this  subsection  do  not  increase  the  compensation  of  a  county  officer 
and  shall  take  effect  immediately. 

6.    The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax-ooliector,  one  thousand  dollars  per  annum;  provided,  that  said  tax-collec* 
tor  shall  perform  the  duties  and  receive  and  retain  for  his  own  use,  the  fees  provided 
by  law  for  the  license-tax  collector. 

7.  The  assessor,  four  thousand  two  hundred  fifty  dollars  per  annum;  provided,  that 
in  counties  of  this  class  the  assessor  may  appoint  a  field  deputy,  which  office  of  field 
deputy  is  hereby  created,  who  shall  hold  office  from  the  first  day  of  March  of  each 
year  up  to  and  including  the  last  day  of  July  of  each  year.  The  salary  of  said  field 
deputy  herein  provided  for  is  fixed  at  the  sum  of  one  hundred  fifty  dollars  per  month, 
to  include  expenses  for  each  month  diuring  which  the  said  fietd  deputy  holds  office, 
as  herein  provided.  The  salary  of  said  field  deputy  shall  be  paid  at  the  same  time,  in 
the  same  manner  and  out  of  the  same  fund  as  the  salaries  of  other  county  officers  are 
paid. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum;  he  may  also 
appoint  a  deputy,  which  office  of  deputy  district  attorney  is  hereby  created,  whose 
salary  shall  be  one  thousand  dollars  per  annum,  payable  as  the  salaries  of  other  county 
officers  are  paid. 

9.    The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  pubiic  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum, 
including  services' on  the  board  of  education.  He  shall  be  allowed  his  actual  traveling 
expenses  not  to  exceed  three  hundred  dollars  per  annum;  he  shall  also  be  allowed 
one  deputy  whose  salary  shall  be  fifty  dollars  per  month,  payable  the  same  as  the 
salary  of  county  officers;  provided,  that  he  shall  keep  his  office  open  from  nine  o'clock 
a.  m.  to  five  o'clock  p.  m.  of  each  business  day. 

12.  The  surveyor  shall  receive  a  per  diem  of  ten  dollars  for  all  work  performed  for 
the  county,  in  addition  thereto  ail  necessary  expenses  and  transportation  on  work  per- 
formed in  the  field. 

13.  [Population  of  townships.]  B\)r  the  purpose  of  fixing  the  compensation  of  jus- 
tices of  the  peace  according  to  their  duties,  townships  of  this  class  of  counties  are 
hereby  classified  according  to  population.  The  population  shall  be  determined  by 
the  board  of  supervisors  upon  the  enactment  of  this  act,  and  also  at  the  time  of  the 
formation  of  lany  new  township  or  townships.    The  board  may  determine  such  popu- 
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latlon  by  multiplying  by  three  the  number  of  registered  voters  at  the  last  general 
election  next  preceding  the  date  of  such  determination. 

Townships  having  a  population  of  five  thousand  eight  hundred  or  more  shall  belong 
to  and  be  known  as  townships  of  the  first  class;  townships  having  a  population  of 
four  thousand  and  less  than  five  thousand  eight  hundred  shall  belong  to  and  be  known 
as  townships  of  the  second  class;  townships  having  a  population  of  three  thousand 
and  less  than  four  thousand  shall  belong  to  and  be  known  as  townships  of  the  third 
class;  townships  having  a  population  of  two  thousand  two  hundred  and  less  than  three 
thousand  shall  belong  to  and  be  known  as  townships  of  the  fourth  class;  townships 
having  a  population  of  one  thousand  seven  hundred  and  less  than  two  thousand 
two  hundred  shall  belong  to  and  be  known  as  a  township  of  the  fifth  class;  town- 
ships having  a  population  of  one  thousand  two  hundred  and  less  than  one  thousand 
seven  hundred  shall  belong  to  and  be  known  as  townships  of  the  sixth  class;  town- 
ships having  a  population  of  six  hundred  and  less  than  one  thousand  two  hundred  shall 
belong  to  and  be  known  as  townships  of  the  seventh. class;  townships  having  a  popu- 
lation of  three  hundred  and  less  than  six  hundred  shall  belong  to  and  be  known  as 
townships  of  the  eighth  class;  townships  having  a  population  of  less  than  three  hun- 
dred shall  belong  to  and  be  known  as  townships  of  the  ninth  class. 

Justices  of  the  peace  shall  receive  the  following  salaries:  In  townships  of  the  first 
class,  the  sum  of  nine  hundred  dollars  for  the  period  beginning  with  the  date  upon  which 
this  act  becomes  efTective  and  ending  December  31,  1915,  and  thereafter  a  salary  of 
nine  hundred  dollars  per  annum;  in  townships  of  the  second  class,  the  sum  of  seven 
hundred  eighty  dollars  for  the  period  beginning  with  the  date  upon  which  this  act 
becomes  eftective  and  ending  December  31,  1915,  and  thereafter  a  salary  of  seven 
hundred  eighty  dollars  per  annum;  in  townships  of  the  third  class,  the  sum  of  six 
hundred  sixty  dollars  for  the  period  beginning  with  the  date  upon  which  this  act 
becomes  eftective  and  ending  December  31,  1915,  and  thereafter  a  salary  of  six  hundred 
sixty  dollars  per  annum;  in  townships  of  the  fourth  class,  the  sum  of  six  hundred 
dollars  for  the  period  beginning  with  the  date  upon  which  this  act  becomes  effective 
and  ending  December  31,  1915,  and  thereafter  a  salary  of  six  hundred  dollars  per 
annum;  in  townships  of  the  fifth  class,  the  sum  of  three  hundred  twenty  dollars  for 
the  period  beginning  with  the  date  upon  which  tbis  act  becomes  efTective  and  ending 
December  31,  1915,  and  thereafter  a  salary  of  three  hundred  twenty  dollars  per  annum; 
In  townships  of  the  sixth  class,  the  sum  of  two  hundred  forty  dollars  for  the  period 
beginning  with  the  date  upon  which  this  act  becomes  eftectlve  and  ending  December  31, 
1915,  and  thereafter  a  salary  of  two  hundred  forty  dollars  per  annum;  in  townships 
of  the  seventh  class,  the  sum  of  one  hundred  eighty  dollars  for  the  period  beginning 
with  the  date  upon  which  this  act  becomes  eftective  and  ending  with  December  31, 
1915,  and  thereafter  a  salary  of  one  hundred  eighty  dollars  per  annum;  in  townships 
of  the  eighth  class,  the  sum  of  one  hundred  twenty  dollars  for  the  period  beginning 
with  the  date  upon  which  this  act  becomes  effective  and  ending  December  31,  1915, 
and  thereafter  a  salary  of  one  hundred  twenty  dollars  per  annum;  in  townships  of  the 
ninth  class,  the  sum  of  sixty  dollars  for  the  period  beginning  with  the  date  upon  which 
this  act  becomes  eftectlve  and  ending  December  31,  1915,  and  thereafter  a  salary  of 
sixty  dollars  per  annum. 

Such  salaries  shall  be  paid  in  the  same  manner  and  out  of  the  same  fund  as  the  sal- 
aries of  county  officers  are  paid  and  shall  be  compensation  in  full  for  all  services 
rendered. 

All  fees  received  by  justices  of  the  peace  shall  be  paid  into  the  county  treasury  every 
month. 

14.  The  constable  shall  receive  the  following  fees,  to  wit:  For  serving  summons  and 
complaint,  for  each  defendant  served  one  dollar;  for  each  copy  of  summons  for  service 
when  made  by  him,  twenty-five  cents;  for  levying  writ  of  attachment  or  execution 
or  executing  order  of  arrest  or  for  the  delivery  of  personal  property,  one  dollar;  for 
keeping  personal  property,  such  sum  as  the  court  may  order,  but  no  more  than  two  dol- 
lars per  day  shall  be  allowed  for  a  keeper  when  necessarily  employed;  for  taking  bond 
or  undertaking,  fifty  cents;    for  copies  of  writs  and  other  papers,  except  summons, 
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complaints  and  subpoenas,  per  folio  ten  cents;  provided,  that  when  correct  copies  are 
famished  him  for  use,  no  charge  shall  be  made  for  copies,  for  serving  any  writ,  notice 
or  order,  except  summons,  complaint  or  subpoenas,  for  each  person  served,  fifty  cents; 
for  writing  and  posting  each  notice  of  sale  of  property,  twenty-five  cents;  for  serving 
subpoenas,  each  witness,  including  copy,  twenty-five  cents;  for  collecting  money  on 
execution,  two  and  one-half  per  cent,  to  be  charged  against  the  defendant  named  in  the"^ 
execution;  for  executing  and  delivering  a  certificate  of  sale,  one  dollar;  for  executing 
and  delivering  constable's  deeds,  two  dollars;  for  every  mile  necessarily  traveled  in  his 
township,  in  going  only,  to  serve  any  civil  or  criminal  process  or  paper,  or  to  take  a 
prisoner  before  a  magistrate  or  to  a  prison,  twenty-five  cents,  outside  of  his  township, 
but  within  his  county,  twenty  cents;  but  when  two  or  more  persons  are  served  or 
summoned  in  the  same  suit  and  at  the  same  time,  mileage  shall  be  chained  only  for 
the  more  distant  if  they  live  in  the  same  direction;  for  each  mile  traveled  outside  his 
county  in  making  criminal  arrests,  both  going  and  returning  from  the  place  of  arrest, 
ten  cents;  in  transporting  prisoners  to  the  county  jail,  or  before  a  magistrate,  either 
upon  arrest  or  for  trial  or  examination,  or  after  conviction,  he  shall  receive  in  addition 
to  the  above  mileage  his  actual  and  necessary  expenses  for  himself  and  prisoners; 
provided,  that  if  two  or  more  prisoners  are  transported  at  the  same  time,  no  more 
than  one  mileage  shall  be  allowed;  for  making  each  arrest  in  criminal  cases,  one  dollar 
and  fifty  cents;  for  sales  of  estrays,  the  same  fees  as  for  sales  on  execution;  for  sum- 
moning a  jury,  two  dollars,  including  mileage;  for  all  other  services,  the  same  fees  as 
are  allowed  sherifts  for  like  services;  provided,  further,  that  no  more  than  sixty  dollars 
shall  be  allowed  to  any  constable  in  counties  of  this  class  in  any  one  month  for  fees 
and  mileage  in  criminal  matters. 

15.  [Supervisors.]  Bach  supervisor,  six  hundred  dollars  per  annum,  and  twenty 
cents  per  mile  for  traveling  from  his  residence  to  and  from  the  county  seat;  provided, 
such  mileage  shall  not  be  allowed  more  than  once  a  month;  and  for  his  services  as  road 
commissioner  he  shall  receive  twenty  cents  a  mile  one  way,  for  all  distances  actually 
and  necessarily  traveled  by  him  in  the  performance  of  his  duties;  provided,  he  shall 
not  in  any  one  year  receive  more  than  three  hundred  dollars  as  such  road  commis- 
sioner. The  road  commissioners  shall  be  reimbursed  for  all  traveling,  personal  and 
other  necessary  expenses  while  actually  engaged  in  the  performance  of  their  duties 
upon  the  road;  provided,  that  the  full  amount  of  expenses  incurred  shall  not  exceed  six 
hundred  dollars  in  any  one  year,  to  be  allowed  as  any  other  claim  by  the  board  of 
supervisors. 

16.  [Probation  officer.]  The  probation  oflicer,  one  thousand  two  hundred  dollars  per 
annum;  provided,  further,  that  said  probation  officer  shall  devote  his  entire  time  to  the 
performance  of  the  duties  of  said  office. 

17.  [Jurors.]  In  counties  of  this  class  grand  jurors  and  jurors  in  the  superior  court 
shall  receive  for  each  day's  attendance  the  sum  of  three  dollars,  and  for  each  mile 
actually  and  necessarily  traveled  from  residence  to  county  seat  the  sum  of  twenty-five 
cents;  such  mileage  to  be  allowed  but  once  during  each  session  such  jurors  are  required 
to  attend. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907.  p.  603, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  341;  amended  March  25,  1909, 
Stats,  and  Amdts.  1909,  p.  763;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  206,  and  again  April  6,  1911,  Stats,  and  Amdts.  1911,  p.  696 
(which  amendment  is  given  in  Biennial  Supplement  1911  and  Cumu- 
lative Supplement  1906-1913  as  §4260 [a]);  amendment  approved 
May  3,  1915,  fails  to  indicate  whetber  the  Act  of  February  28,  or  that 
of  April  6,  1911,  is  the  one  which  is  intended  to  be  amended.  Stats, 
and  Amdts.  1915,  p.  323;  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1160. 
in  effect  July  27,  1917. 
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ARTICLE  XXXn. 

COUNTIES  OF  THE  THIRTY-SECOND  CLASS. 

§4261.  8ALASIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
tliirty-^econd  cla4is,  the  county  officers  shall  receive  as  compensation  for  their  services 
required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salary,  or  fees, 
to  wit: 

1.  The  county  clerk,  two  thousand  five  hundred  dollars  i>er  annum,  and  one  deputy 
at  a  salary  of  one  thousand  two  hundred  dollars  per  annum,  and  one  deputy  at  a  salary 
of  one  thousand  dollars  per  annum.  The  salary  of  said  deputies  to  be  payable  monthly 
in  the  same  manner  as  the  salaries  of  the  other  county  officers  are  paid;  provided, 
further,  however,  that  in  each  year  In  which  a  new  and  complete  registration  of  voters 
is  required  by  law  the  county  clerk  may  appoint  an  additional  deputy  or  deputies  whose 
compensation  in  the  aggregate  shall  not  exceed  four  hundred  dollars  in  any  one  year; 
and  provided,  further,  that  the  county  clerk  shall  file  with  the  county  auditor  a  certified 
statement  showing  in  detail  the  amount  and  persons  to  whom  said  compensation  is  paid. 
Such  salaries  of  such  deputies  shall  be  paid  out  of  the  same  fund  as  the  salaries  of 
other  county  officers  are  paid. 

2.  The  sheriff,  three  thousand  dollars  per  annum  [,]  and  one  jailer  at  a  salary  of  one 
hundred  dollars  per  month,  and  one  bailiff  at  a  salary  of  one  hundred  dollars  per  month, 
one  deputy  at  a  salary  of  one  hundred  dollars  per  month,  which  office  is  hereby  created, 
the  salary  of  said  jailer,  bailiff  and  deputy  payable  monthly  in  the  same  manner  as  the 
salaries  of  the  other  county  officers  are  paid. 

3.  The  recorder,  two  thousand  dollars  per  annum,  and  one  copyist  at  a  salary  of  nine 
hundred  dollars  per  annum,  which  office  of  copyist  is  hereby  created,  and  one  copyist 
at  a  salary  of  nine  hundred  dollars  per  annum,  which  office  of  copyist  is  hereby  created, 
the  salary  of  said  copsrists  payable  monthly  in  the  same  manner  as  the  salaries  of  other 
county  officers  are  paid. 

4.  The  auditor,  two  thousand  dollars  per  annum[,]  and  one  deputy  during  the  months 
of  July,  August,  September,  October,  November,  and  December  of  each  year,  at  a  salary 
of  one  hundred  dollars  per  month,  which  office  of  deputy  auditor  is  hereby  created,  the 
salary  of  said  deputy  payable  monthly  in  the  same  manner  as  the  salaries  of  other 
county  officers  are  paid. 

6.    The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax-collector,  two  thousand  five  hundred  dollars  per  annum,  and  one  deputy 
at  a  salary  of  seventy-five  dollars  per  month,  which  office  of  deputy  tax-collector  is 
hereby  created,  the  salary  of  said  deputy  payable  monthly  in  the  same  manner  as  the 
salaries  of  other  county  officers  are  paid. 

7.  The  assessor,  four  thousand  five  hundred  dollars  per  annum;  one  diief  deputy, 
which  office  of  chief  deputy  assessor,  is  hereby  created,  at  a  salary  of  one  thousand  two 
hundred  dollars  per  annum,  payable  monthly  in  the  same  manner  as  the  salaries  of 
other  county  officers  are  paid;  one  copyist  for  a  period  of  four  months  in  each  year, 
which  office  of  copyist  is  hereby  created,  at  a  salary  of  seventy-five  dollars  per  month, 
payable  during  the  months  of  March,  April,  May  and  June  of  each  year,  in  the  same 
manner  as  the  salaries  of  other  county  officers  are  paid.  The  assessor  may  also  appoint 
such  number  of  additional  deputies  as  he  shall  deem  necessary,  the  salaries  of  such 
additional  deputies  to  be  paid  by  the  assessor  out  of  his  salary  above  provided  for.  All 
sums  collected  by  the  assessor  or  his  deputies  as  fees  or  commissions  allowed  by  law 
for  the  collection  of  personal  property  taxes,  for  making  the  military  roll  and  for 
commissions  now  or  hereafter  allowed  by  law  for  the  collection  of  poll  taxes,  shall  be 
paid  into  the  county  treasury,  for  the  use  of  said  county,  monthly  as  collected,  with  a 
statement  of  account  of  such  collection. 

8.  The  district  attorney,  two  thousand  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now,  or  may  be  hereafter  provided  by  law. 
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10.  The  public  admlnlttrator,  such  fees  as  are  now,  or  may  be  hereafter  provided 
by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum, 
and  one  derk,  which  office  of  clerk  to  the  superintendent  of  schools  is  hereby  created, 
at  a  salary  of  nine  hundred  dollars  per  annum,  payable  monthly  in  the  same  manner  as 
the  salaries  of  other  county  officers  are  paid. 

12.  The  surveyor,  such  fees  as  are  now,  or  may  be  hereafter  provided  by  law. 

13.  Supervisors,  each  the  sum  of  eight  hundred  dollars  per  annum  in  full  for  all 
services  performed  by  them  as  supervisors,  and  as  members  of  the  board  of  equalization, 
and  road  commissioners,  and  in  any  and  every  capacity. 

14.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid  each 
month  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are  paid,  w^hich 
shall  be  in  full  for  all  services  rendered  by  them.  In  townships  having  a  population  of 
more  than  six  thousand,  one  hundred  dollars  per  month;  in  townships  having  a  popula- 
tion of  less  than  six  thousand  and  more  than  three  thousand,  seventy-five  dollars  per 
month;  in  townships  having  a  population  of  less  than  three  thousand  and  more  than 
seven  hundred  fifty,  forty-five  dollars  per  month;  in  townships  having  a  population  of 
less  than  seven  hundred  fifty,  ten  dollars  per  month.  It  is  hereby  found  as  a  fact 
that  the  salaries  provided  for  this  subdivision  do  not  work  an  increase  in  compensation, 
and  the  same  shall  apply  immediately  to  incumbents. 

Constables  shall  receive  the  following  monthly  salaries,  to  be  paid  each  month  in  the 
same  manner  and  out  of  the  same  fund  as  county  officers  are  paid,  which  shall  be  in 
foil  for  all  services  rendered  by  them  in  criminal  cases.  In  townships  having  a  popula- 
tlon  of  more  than  six  thousand,  one  hundred  dollars  per  month;  in  townships  having  a 
population  of  less  than  six  thousand  and  over  three  thousand,  seventy-five  dollars  per 
month;  in. townships  having  a  population  of  less  than  three  thousand  and  over  seven 
hundred  fifty,  fifty  dollars  per  month;  in  townships  having  a  population  of  less  than 
seven  hundred  fifty,  ten  dollars  per  month.  The  constables  may  retain  for  their  own 
use  all  other  fees,  except  those  in  criminal  cases,  as  are  now  or  may  hereafter  be 
provided  by  law. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  605, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  343;  amended  March  26,  1909,  Stats, 
and  Amdts.  1909,  p.  741;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  208;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1369;  April  27,  1915, 
Stats,  and  Amdts.  1915,  p.  233;  May  28,  1917,  Stats,  and  Amdts.  1917, 
p.  1162.   In  effect  July  27,1917. 

§  4261a.  FEES  OF  JTTB0B8.  In  counties  of  the  thirty-second  class,  grand 
jurors,  and  trial  jurors  in  the  superior  court  in  criminal  cases,  shall  be  paid  three  dollars 
per  day  for  each  day's  attendance,  and  for  each  mile  actually  traveled  in  going  only, 
while  acting  as  such  juror,  ten  cents,  and  the  judge  of  said  court  shall  make  an  order 
directing  the  auditor  to  draw, his  warrant  on  the  treasury  in  favor  of  such  juror  for  said 
per  diem  and  mileage,  and  the  treasurer  shall  pay  the  same. 

History:  Enactment  approved  May  28,  1917,  Stats,  and  Amdts.  1917, 
p.  1166.    in  effect  July  27,  1917. 

ARTICLE  XXXni. 

COUNTIES  OF  THE  THIRTY-THIRD  CLASS. 

§4262.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
thirty-third  class,  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  cleric^  two  thousand  four  hundred  dollars  per  annum;  and  in  any  year 
when  a  new  and  complete  or  supplemental  registration  of  voters  is  required  by  law  to 
be  made,  he  shall  receive  the  sum  of  twelve  cents  for  each  elector  registered,  which 
shall  be  allowed  by  the  board  of  supervisors  at  the  close  of  registration  preceding  a 
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general  election,  and  paid  from  the  general  fund  of  the  county.  The  county  clerk  shall 
be  allowed  one  deputy  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum,  and 
one  deputy  at  a  salary  of  nine  hundred  dollars  per  annum.  The  coimty  clerk  shall  also 
be  allowed  two  copyists  during  the  month  of  October  in  each  even-numbered  year  and 
prior  to  the  holding  of  the  November  general  election,  said  copyists  to  receive  a  salary 
of  fifty  dollars  each  for  said  month;  said  deputies  and  copyists  to  be  appointed  by  the 
county  clerk. 

2.  The  sheriff,  five  thousand  dollars  per  annum,  and  necessary  expenses  for  pursuing 
criminals  or  transacting  any  criminal  business.  The  sherifT  shall  be  allowed  one  deputy, 
who  shall  be  the  jailer,  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum; 
said  deputy  to  be  appointed  by  the  sherift;  and  such  additional  deputies  as  may  be 
required  to  enforce  the  provisions  of  the  motor  vehicle  law,  said  deputies  to  be  appointed 
by  the  sherift  and  to  receive  such  compensation,  to  be  paid  out  of  the  general  fund  of 
the  county,  as  the  board  of  supervisors  may  fix. 

3.  The  recorder,  two  thousand  four  hundred  dollars  per  annum.  The  recorder  shall 
be  allowed  four  copyists,  each  of  whom  shall  receive  a  salary  of  nine  hundred  dollars 
per  annum;  said  copyists  to  be  appointed  by  the  recorder. 

4.  The  auditor,  two  thousand  four  hundred  dollars  per  annum.  The  auditor  shall  be 
allowed  one  deputy  at  a  salary  of  nine  hundred  dollars  per  annuMi;  said  deputy  to  be 
appointed  by  the  auditor. 

5.  The  treasurer,  two  thousand  four  hundred  dollars  per  annum. 

6.  The  tax-coi  lector,  two  thousand  dollars  per  annum.  The  tax-collector  shall  be 
allowed  one  deputy  at  a  salary  of  one  thousand  two  hundred  dollars  per  annum;  said 
deputy  to  be  appointed  by  the  tax-collector;  and  provided,  further,  that  the  said  tax- 
collector  shall  be  allowed  one  deputy  who  shall  hold  office  during  the  months  of  Septem- 
ber, October,  November  and  December  at  a  salary  of  seventy-five  dollars  per  month; 
flaid  deputy  to  be  appointed  by  the  tax-collector. 

7.  The  assessor,  three  thousand  six  hundred  dollars  per  annum.  The  assessor  shall 
1)0  allowed  one  chief  deputy  at  a  salary  of  one  thousand  eight  hundred  dollars  per 
annum;  one  deputy  at  a  salary  of  one  thousand  three  hundred  twenty  dollars  per  annum; 
one  deputy  for  a  term  of  eight  months  each  year  at  a  salary  of  seventy-five  dollars  per 
month;  two  deputies  for  a  period  of  three  months  each  year  at  salaries  of  one  hundred 
twenty-five  dollars  per  month  each;  eight  deputies  for  a  period  of  two  months  each  year 
At  salaries  of  one  hundred  twenty-five  dollars  per  month  each;  two  deputies  for  a  period 
of  one  month  each  year  at  salaries  of  one  hundred  twenty-five  dollars  per  month  each. 
The  said  deputies  shall  be  appointed  by  the  assessor  at  such  time  or  times  as  said 
assessor  shall  see  fit. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum.  The  district 
attorney  shall  be  allowed  one  stenographer  at  a  salary  of  nine  hundred  dollars  per 
annum;  said  stenographer  to  be  appointed  by  the  district  attorney. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum;  and  shall  also 
be  allowed  the  compensation  allowed  by  law  for  services  on  the  board  of  education,  and 
actual  traveling  expenses  when  visiting  schools  in  his  (or  her)  county.  The  superin- 
tendent of  schools  shall  be  allowed  one  deputy  at  a  salary  of  one  thousand  two  hundred 
dollars  per  annum;  said  deputy  to  be  appointed  by  the  superintendent  of  schools. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law;  pro- 
vided, the  surveyor  shall  annually  revise  the  plats  in  the  office  of  the  assessor,  for  which 
he  shall  receive  a  sum  not  to  exceed  four  hundred  dollars  in  any  one  year. 

13.  [Population  of  townships.]  For  the  purpose  of  regulating  the  compensation  of 
justices  of  the  peace  and  constables,  townships  in  counties  of  the  thirty-third  class  are 
hereby  classified  according  to  population  to  be  determined  by  the  board  of  supervisors 
at  the  time  of  the  formation  of  any  new  judicial  township  or  townships  in  the  manner 
prescribed  by  section  four  thousand  fifty-five  of  the  Political  Code.  Townships  having 
a  population  of  five  thousand  or  more  shall  belong  to  and  be  known  as  townships  of 

8790 


e1kX,art.XXXIII.]  SAIiARIES    AND    FSBS    OF    OFFICBRS.  1 4202 

the  first  class.  Townships  having  a  population  of  less  than  five  thousand  and  more 
than  three  thousand  five  hundred  shall  belong  to  and  be  known  as  townships  of  the 
second  class.  Townships  having  a  population  of  less  than  three  thousand  five  hundred 
shall  belong  to  and  be  known  as  townships  of  the  third  class.  Justices  of  the  peace 
shall  receive  the  following  salaries  for  all  services  rendered  by  them.:  In  townships 
of  the  first  class,  one  hundred  dollars  per  month;  in  townships  of  the  second  class,  fifty 
dollars  per  month;  in  townships  of  the  third  class,  thirty-five  dollars  per  month. 

The  amendments  provided  for  in  this  subdivision  shall  not  take  effect  until  the  expi- 
ration of  the  terms  of  office  of  the  present  incumbents. 

14.  Constables  in  counties  of  this  class  shall  receive  the  following  salaries  for  all 
services  rendered  by  them  in  criminal  cases:  In  townships  of  the  first  class,  one  hun- 
dred dollars  per  month;  in  townships  of  the  second  class,  fifty  dollars  per  month;  in 
townships  of  the  third  class,  thirty-five  dollars  per  month.  Constables  shall  also 
receive  for  their  own  use  and  benefit,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law  in  civil  cases.  They  shall  also  be  allowed  their  actual  expenses  in  conveying 
prisoners  from  place  of  arrest  to  court,  and,  in  case  of  conviction,  from  the  court  to  the 
county  jail. 

The  amendments  provided  for  in  this  subdivision  shall  not  take  efTect  until  the 
expiration  of  the  terms  of  office  of  the  present  incumbents. 

15.  Supervisors,  each,  the  sum  of  one  thousand  two  hundred  dollars  per  annum  for 
all  services  performed  by  them  as  supervisors  and  as  members  of  the  board  of  equalizar 
tion.  Each  supervisor  shall  receive  mileage  at  the  rate  of  ten  cents  per  mile  for  each 
mile  traveled  in  going  to  and  from  the  meeting  of  the  board.  They  shall  act  as  road 
commissioners  in  their  respective  districts  and  shall  receive  for  their  services  as  such 
road  commissioner  mileage  at  the  rate  of  twenty-five  cents  per  mile  for  all  distances 
actually  traveled  by  them  in  the  discharge  of  their  duties  as  such  road  commissioner; 
provided,  that  such  mileage  as  road  commissioner  shall  not  in  any  one  year  exceed 
the  sum  of  six  hundred  dollars  for  any  one  of  the  road  commissioners. 

It  is  intended  that  the  same  shall  apply  immediately  to  the  present  Incumbents. 

16.  [Reporter.]  The  official  reporter  of  the  superior  court,  such  fees  as  are  now 
or  may  hereafter  be  allowed  by  law. 

17.  [Juror  fees.]  Juror  fees  shall  be  as  follows:  For  attending  as  a  grand  Juror, 
or  a  trial  Juror  in  the  superior  court,  for  each  day's  attendance,  three  dollars  per  day; 
for  each  mile  he  travels  in  attending  court  as  such  juror,  fifteen  cents  per  mile  in 
going  only. 

18.  [Public  defender.]  If  at  any  time  there  shall  be  created  and  established  in  this 
state  a  county  office  designated  the  office  of  county  public  defender,  then,  and  in  that 
case,  the  salary  to  be  allowed  such  officer  in  counties  of  this  class  shall  be  one  thousand 
two  hundred  dollars  per  annum. 

19.  The  provisions  of  subdivision  eighteen  of  this  section  shall  have  no  force  or  efTect 
unless  the  office  therein  anticipated  is  created  by  constitutional  or  legislative  enactment. 

20.  [Monthly  salaries.]  The  salaries  of  all  county  and  township  officers  and  their 
deputies  shall  be  payable  in  equal  monthly  installments  from  the  salary  fund  of  the 
county  on  the  first  day  of  each  month. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  607, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  345;  amended  March  25,  1909,  Stats, 
and  Amdts.  1909,  p.  752;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  210;  June  16,  1913, 'Stats,  and  Amdts.  1913,  p.  1204;  May  29,  1915, 
Stats,  and  Amdts.  1915,  p.  989;  May  28,  1917,  Stats,  and  Amdts.  1917, 
p.  989.  In  efTect  as  provided  in  paragraph  19  of  the  Act,  otherwise 
on  July  27,  1917. 
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AETICLE  XXXIV. 

COUNTIES  OP  THE  THIBTY-FOURTH  CLASS. 

§  4263.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
thirty-fourth  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  hy  law,  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  three  thousand  dollars  per  annum,  and  when  a  great  register 
of  voters  is  required  by  law  to  be  made,  he  shall  receive  six  hundred  fifty  dollars 
additional,  which  shall  be  in  full  for  all  services  rendered  in  registering  voters  and 
making  the  great  register;  provided,  that  in  any  year  when  a  primary  election  is  held, 
he  shall  receive  the  sum  of  five  hundred  dollars  additional,  which  shall  be  in  full  for 
all  services  rendered  at  said  primary  election. 

2.  The  sheriff,  six  thousand  dollars  per  annum.  The  sherlft  shall  also  receive  for 
his  own  use,  for  serving  all  papers  Issued  from  justices'  courts,  the  same  fees  as  are  now 
or  may  be  hereafter  allowed  by  law  to  constables  for  like  services. 

3.  The  recorder,  three  thousand  two  hundred  dollars  per  annum. 

4.  The  auditor,  eight  hundred  dollars  per  annum. 

6.    The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax«oi lector,  six  hundred  fifty  dollars  per  annum. 

7.  The  assessor,  five  thousand  five  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  five  hundred  dollars  per  annum;  and  the 
district  attorney  may  appoint  one  deputy,  at  a  salary  of  six  hundred  dollars  per 
annum.  The  deputy  district  attorney  shall  hold  office  at  the  pleasure  of  the  district 
attorney.  The  salary  of  such  deputy  shall  be  paid  monthly  and  In  the  same  manner 
as  salaries  of  county  officers  are  now  paid. 

9.    The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  four  hundred  dollars  per  annum. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum;  and  he  shall 
receive  and  retain  for  his  own  use  the  sum  of  five  dollars  per  diem  for  each  and  every 
day  he  attends  the  meetings  of  the  county  board  of  education,  and  shall  also  be 
allowed  his  actual  and  necessary  traveling  expenses  in  Visiting  the  schools  of  the 
coimty. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  [Supervisors.]  Bach  member  of  the  board  of  supervisors  shall  receive  for  his 
services  the  sum  of  nine  hundred  dollars  per  annum,  and  the  actual  expenses  incurred 
in  attendance  and  for  traveling  to  and  from  his  residence  to  the  county  seat  at  any 
regular  or  special  session  of  the  board,  and  that  one-twelfth  of  the  annual  salary  shall 
be  paid  at  the  close  of  each  monthly  session  of  the  board;  and  provided,  further,  they 
shall  be  reimbursed  for  necessary  expenses  actually  Incurred  by  attending  any  special 
session  of  the  board.  The  road  commissioner  shall  be  reimbursed  for  all  traveling, 
personal  and  other  necessary  expenses  incurred  while  actually  engaged  in  the  per- 
formance of  his  duty  upon  the  roads;  such  allowance  not  ito  exceed  the  sum  of  five 
dollars  for  each  day  so  actually  engaged,  and  the  total  amount  of  such  allowance  not 
to  exceed  the  sum  of  three  hundred  dollars  per  annum. 

14.  [Justices  of  the'  peace.]  From  and  after  January  4,  1919,  justices  of  the  peace 
of  townships  containing  three  thousand  inhabitants  or  'more  shall  be  allowed  a  salary 
of  one  thousand  two  hundred  dollars  per  annum.  Justices  of  the  peace  in  townships 
containing  one  thousand  and  not  more  than  three  thousand  Inhabitants  shall  be  allowed 
a  salary  of  six  hundred  dollars  per  annum,  and  justices  of  the  peace  in  townships 
containing  not  to  exceed  one  thousand  inhabitants  shall  be  allowed  a  salary  of  sixty 
dollars  per  annum,  payable  monthly  and  in  the  same  manner  as  salaries  of  county 
officers  are  paid,  and  shall  be  in  full  for  all  services;  provided,  further,  that  justices 
of  the  peace  shall,  before  receiving  their  monthly  salary  file  with  the  auditor  a 
statement  of  all  fees  and  fines  received,  together  with  the  treasurer's  receipt  for  the 
same.    All  fees  and  fines  collected  by  justices  of  the  peace  shall  be  turned  over  to  the 
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county  treasurer  of  said  county;  provided,  that  all  fines  collected  for  city  offenses  shall 
be  turned  over  to  the  city  treasurer  of  the  city  where  the  offense  shall  have  been 
committed. 

16.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law;  provided, 
that  constables  of  townships  containing  two  thousand  inhabitants  or  more  shall  be 
allowed  a  salary  of  four  hundred  eighty  dollars  per  annum,  payable  monthly  and  in 
the  same  manner  as  county  officers  are  paid,  and  shall  be  in  full  for  all  services 
rendered  by  them  in  criminal  cases;  provided,  further,  that  they  shall  be  allowed  all 
necessary  expenses  actually  Incurred  In  arresting  and  conveying  prisoners  to  the  county 
jail,  which  said  expense  shall  be  audited  and  allowed  by  the  board  of  supervisors  and 
paid  out  of  the  county  treasury,  in  addition  to  the  monthly  salaries  herein  allowed, 
each  constable  may  receive  and  retain  for  his  own  use  such  fees  as  are  now  or  may 
be  hereafter  allowed  by  law,  for  all  services  rendered  by  him  in  civil  actions.  For  the 
purpose  of  regulating  salaries  of  justices  and  constables,  townships  in  this  class  of 
counties  are  hereby  classified  according  to  their  population  as  shown  by  the  federal 
census  of  nineteen  hundred  ten. 

16.  [Reporter.]  In  the  counties  of  this  class  the  official  reporter  of  the  superior 
court  shall  receive  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law,  and  when 
necessary  for  such  reporter  to  travel  away  from  the  county  seat  in  the  performance 
of  his  duty  he  shall  receive  his  actual  and  necessary  traveling  and  personal  expenses. 
to  be  allowed  and  paid  by  the  board  of  supervisors  as  are  other  county  charges. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  509, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  347;  amended  March  6,  1909,  Stats, 
and  Amdts.  1909,  p.  182;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  213,  again  amended  April  27,  1911,  Stats,  and  Amdts.  1911,  p.  149 
(which  amendment  is  given  in  Biennial  Supplement  1911  and  Cumu- 
lative Supplement  1906-1913  as  §4263 [a]);  amendment  approved 
April  16,  1915,  does  not  indicate  whether  Act  of  February  28,  or  that 
of  April  27,  1911,  is  the  one  Intended  to  be  amended.  Stats,  and  Amdts. 
1915,  p.  94;  May  28,  1917,  State,  and  Amdts.  1917,  p.  1242.  in  efTect 
July  27,  1917. 

ARTICLE  XXXV. 

COUNTIES  OF  THE  THntTYFIFTH  CLASS. 

§4264.  SALASIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
thirty-fifth  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  three  thousand  six  hundred  dollars  per  annum,  and  when  a 
new  great  register  of  voters  is  required  by  law  to  be  made,  he  shall  receive  five  hundred 
dollars  additional,  which  shall  be  In  full  for  all  services  required  in  registering  voters 
and  making  the  great  register. 

2.  The  sheriff,  four  thousand  five  hundred  dollars  per  annum. 

3.  The  recorder,  three  thousand  four  hundred  dollars  per  annum. 

4.  The  auditor,  two  thousand  dollars  per  annum. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax-collector,  one  thousand  eight  hundred  dollars  per  annum. 

7.  The  assessor,  three  thousand  five  hundred  doUiars  per  annum,  and  his  actual  and 
necessary  traveling  expenses,  when  engaged  in  assessing  the  property  of  his  county; 
provided,  such  traveling  expenses  shall  not,  in  any  one  year,  exceed  the  sum  of  three 
hundred  dollars. 

8.  The  district  attorney,  two  thousand  three  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  his  county. 

1»17  Sup.--20.  8788 


14265  POLITICAL  CODE.  [Pt.  IV,  Tit.  II, 

12.  The  county  surveyor,  one  thousand  five  hundred  dollars  per  annum,  he  to  furnish 
all  necessary  Instruments;  but  transportation  charges  for  field  work  shall  be  allowed 
him.  He  shall  not  be  required  to  perform  county  work  more  than  two-thirds  of  the 
working  days  in  any  month,  except  on  payment  of  fees  now  allowed  by  law. 

13.  Justices  of  the  peace,  the  following  salaries  to  be  paid  each  month  as  county 
officers  are  paid,  which  shall  be  in  full  for  all  services  rendered  by  them  as  such  jus- 
tices of  the  peace:  In  townships  having  a  population  of  five  thousand  and  more,  one 
hundred  dollars;  in  townships  having  a  population  of  two  thousand  five  hundred  and 
less  than  five  thousand,  sixty-five  dollars;  in  townships  having  a  population  of  fifteen 
hundred  and  less  than  two  thousand  five  hundred,  forty  dollars;  in  townships  having 
a  population  of  one  thousand  and  less  than  one  thousand  five  hundred,  twenty-five 
dollars;  in  townships  having  a  population  of  less  than  one  thousand,  ten  dollars.  Each 
Justice  must  pay  into  the  county  treasury,  once  a  month,  all  fees  and  all  fines  collected 
by  him.  In  all  townships  having  a  population  of  less  than  five  thousand,  if  there  be 
more  than  one  justice,  the  compensation  or  salary  allowed  herein  shall  be  equally 
divided  between  them  so  that  the  sum  total  of  their  compensation  shall  not  exceed  the 
salary  allowed  herein  for  a  single  justice  in  such  township. 

14.  Constables  the  following  salaries,  which  shall  be  paid  monthly  as  salaries  of 
county  officers  are  paid,  and  shall  be  in  full  for  all  services  rendered  by  them  in 
criminal  cases,  to  wit:  In  townships  having  a  population  of  two  thousand  five  hundred 
or  more,  seventy  dollars;  in  townships  having  a  population  of  one  thousand  five 
hundred  and  less  than  two  thousand  five  hundred,  forty-five  dollars;  in  townships 
having  a  population  of  one  thousand  and  less  than  one  thousand  five  hundred,  thirty 
dollars;  in  townships  having  a  population  of  less  than  one  thousand,  fifteen  dollars. 
In  addition  to  the  monthly  salary  allowed  herein,  each  constable  may  receive  and  retain 
for  his  own  use,  such  feos  as  are  now  or  may  hereafter  be  allowed  by  law  for  all  the 
services  performed  by  him  in  civil  actions.  In  all  townships  having  a  population  of 
less  than  two  thousand  five  hundred.  If  there  be  more  than  one  constable,  the  com- 
pensation herein  allowed  shall  be  equally  divided  between  them,  so  that  the  sum 
total  of  their  monthly  compensation  shall  not  exceed  the  salary  allowed  herein  for  a 
single  constable  in  each  township.  The  board  of  supervisors  shall  during  each  and 
every  year,  ascertain  and  determine  the  population  of  the  several  townships  of  the 
county  for  the  purpose  of  ascertaining  the  compensation  of  township  officers  regulated 
by  this  section,  in  proportion  to  their  duties. 

16.  [Supervisors.]  E}ach  supervisor,  one  thousand  two  hundred  dollars  per  annum 
for  all  services  performed  by  him  as  supervisor,  member  of  the  board  of  equalization 
and  road  commissioner. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  511, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  349;  amended  March  25,  1909, 
Stats,  and  Amdts.  1909,  p.  734;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  215,  and  again  amended  April  27,  1911,  Stats,  and  Amdts.  1911, 
p.  1143  (which  amendment  is  given  in  Biennial  Supplement  as 
§4264 [a]);  Act  of  June  16,  1913,  does  not  indicate  whether  it  is  the 
amendment  of  February  28,  or  that  of  April  27,  1911,  Stats,  and  Amdts. 
1913,  p.  1283;  amended  May  21,  1915,  Stats,  and  Amdts.  1915,  p.  732; 
May  28, 1917,  Stats,  and  Amdts.  1917,  p.  1025.    In  effect  July  27,  1917. 

ARTICLE  XXXVI. 

COUNTIES  OF  THE  THIRTY-SIXTH  CLASS. 

§  4265.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
thirty-sixth  class  the  county  officers  shall  receive  compensation  for  the  services  required 
of  them  by  law,  or  by  Tirtue  of  their  office,  the  following  salaries,  to  wit: 

1.  County  clerk,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class,  there  shall  be  and  there  hereby  is  allowed  to  the  county  clerk 
one  chief  deputy  who  shall  receive  a  salary  of  one  thousand  five  hundred  dollars  per 
annum,  two  deputies  who  shall  each  receive  a  salary  of  one  thousand  dollars  per 
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annum,  and  in  each  year  in  which  a  new  and  complete  registration  of  voters  is  required 
by  law,  he  shall  appoint  as  many  deputy  registration  clerks  as  may  be  necessary  for 
the  convenient  registration  of  the  voters  of  the  county,  which  deputy  registration  clerks 
shall  receive  as  compensation  for  their  services  a  sum  of  ten  cents  per  name  for  each 
and  every  voter  registered  by  them,  and  also  one  additional  deputy  to  compile  the 
great  register  and  for  mailing  sample  ballots,  at  a  compensation  not  to  exceed  two 
hundred  fifty  dollars  for  each  such  registration  year. 

2.  Sheriff,  three  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be  and  hereby  is  allowed  to  the  sherift,  one  undersheriff,  whose  salary 
Is  hereby  fixed  in  the  sum  of  one  thousand  eight  hundred  dollars  per  annum;  one 
deputy  who  shall  be  jailer  and  who  shall  receive  a  salary  of  one  thousand  two  hundred 
dollars  per  annum;  one  deputy  who  shall  be  court  baillfT  and  who  shall  receive  a  salary 
of  one  thousand  two  hundred  dollars  per  annum;  one  deputy  who  shall  also  be  a 
chauffeur  and  who  shall  receive  a  salary  of  one  thousand  two  hundred  dollars  per 
annum;  and  two  other  deputies  who  shall  receive  a  salary  of  one  thousand  two  hundred 
dollars  per  year  each. 

3.  Recorder,  two  thousand  four  hmxdred  dollars  per  annum;  provided,  that  in  counties 
of  this  class  there  shall  be,  and  is  hereby  allowed  the  recorder  one  deputy  at  a  salary 
of  one  thousand  five  himdred  dollars  per  annum,  and  two  deputies  for  twelve  months 
in  each  year  at  one  hundred  dollars  each  per  month,  and  as  many  copyists  as  may  be 
required  who  shall  receive  as  compensation  the  sum  of  five  cents  per  folio  for  record- 
ing, copying  and  comparing  any  instrument  or  notice,  except  maps  or  plats,  and  for 
copies  of  any  record  or  paper,  five  cents  per  folio.  The  salaries  of  all  copyists  herein 
provided  for  shall  be  paid  by  the  county  in  monthly  Installments  at  the  same  time, 
and  in  the  same  manner,  and  out  of  the  same  fund  that  the  salary  of  the  county 
recorder  is  paid. 

4.  Auditor,  two  thousand  four  himdred  dollars  per  annum;  provided,  that  there  Is 
hereby  allowed  to  the  auditor  one  deputy  who  shall  receive  a  salary  of  one  thousand 
five  hundred  dollars  per  annum,  one  deputy  at  one  thousand  eighty  dollars  per  annum, 
and  one  additional  deputy  for  not  more  than  two  months  in  each  year  who  shall  receive 
ninety  dollars  per  month. 

5.  Treasurer,  two  thousand  four  hundred  dollars  per  annum. 

6.  Tax-coiiector,  two  thousand  four  hundred  dollars  per  annimi;  one  chief  deputy 
for  ten  months  of  each  year  who  shall  receive  a  salary  of  one  hundred  twenty-five 
dollars  per  month  and  three  deputies  for  four  months  of  each  year  who  shall  receive 
salaries  of  ninety  dollars  per  month  each. 

7.  Assessor,  two  thousand  four  hundred  dollars  per  annum;  one  chief  deputy  for  ten 
months  in  each  year  who  shall  receive  a  salary  of  one  hundred  fifty  dollars  per  month; 
one  stenographer  and  roll  writer  for  eight  months  in  each  year  who  shall  receive  a 
salary  of  one  hundred  twelve  and  fifty  hundredths  dollars  per  month;  one  deputy  for 
writing  plat  books  four  months  in  each  year,  who  shall  receive  a  salary  of  one  hundred 
twenty-five  dollars  per  month;  three  deputies  for  four  months  in  each  year  who  shall 
receive  a  salary  of  one  hundred  dollars  per  month;  five  field  deputies  for  three  months 
in  each  year,  who  shall  receive  a  salary  of  one  hundred  fifty  dollars  each,  per  month; 
and  one  field  deputy  for  three  months  in  each  year  who  shall  receive  a  salary  of  one 
hundred  seventy-five  dollars  per  month;  and  two  field  deputies  for  three  months  in 
each  year,  who  shall  each  receive  a  salary  of  one  hundred  twenty-five  dollars  per 
month;  all  of  said  field  deputies  shall  pay  their  own  expenses.  It  Is  hereby  provided 
that  in  counties  of  this  class  the  assessor  shall  receive  no  fees  or  compensation  for 
his  collection  of  taxes  on  personal  property  or  possessory  interests. 

8.  District  attorney,  three  thousand  dollars  per  annum;  one  deputy  who  shall  receive 
a  salary  of  one  thousand  eight  hundred  dollars  per  annum;  one  stenographer  who  shall 
receive  a  salary  of  one  thousand  two  hundred  dollars  per  annum.  It  shall  be  the  duty 
of  this  stenographer  to  report  and  transcribe,  without  any  additional  charge,  all  pre- 
liminary hearings  required  of  him  by  the  district  attorney. 

9.    Coroner,  such  fees  as  are  now,  or  may  be  hereafter,  allowed  by  law. 
10.    Public  administrator,  such  fees  as  are  now,  or  may  be  hereafter  allowed  by  law. 
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11.  Superintendent  of  schools,  two  thousand  four  hundred  dollars  per  annum;  and 
one  deputy  who  shall  receive  a  salary  of  one  thousand  two  hundred  dollars  per  annum; 
provided,  that  in  counties  of  this  class  the  superintendent  of  schools  shall  receive  no 
compensation  for  services  as  a  member  of  the  county  board  of  education  or  as  ex  officio 
secretary  thereof. 

12.  Surveyor,  one  thousand  five  hundred  dollars  per  annum;  which  shall  be  in  full 
for  all  services  required  of  him  by  the  superior  court  or  board  of  supervisors,  or  assessor. 
It  shall  be  his  duty  on  demand  of  the  assessor,  to  prepare  any  and  all  maps,  plats  or 
block  books  for  the  use  of  the  county  assessor. 

13.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries  to  be  paid  each 
month  in  the  same  manner  land  out  of  the  same  fund  as  county  officers  are  paid,  which 
shall  be  in  full  for  all  services  rendered  by  them:  in  townships  having  a  population  of 
more  than  five  thousand,  one  hundred  dollars  per  month;  in  townships  having  a  popu- 
lation of  less  than  five  thousand  and  more  than  two  thousand,  seventy-five  dollars  per 
month;  in  townships  having  a  population  of  less  than  two  thousand,  twenty  dollars  per 
montb.  It  is  hereby  found  as  a  fact  that  the  salaries  provided  for  in  this  subdivision 
do  not  work  an  increase  in  compensation,  and  the  same  shall  apply  immediately  to 
incumbents. 

14.  Constables  shall  receive  the  following  monthly  salaries  to  be  paid  each  month 
in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are  paid,  which  shall 
be  in  full  for  all  services  rendered  by  them:  in  townships  having  a  population  of  more 
than  two  thousand,  seventy-five  dollars  per  month;  in  townships  having  a  population 
of  less  than  two  thousand,  twenty  dollars  per  month.  Constables  shall  co-operate  at 
all  times  with  the  sheriff,  and  shall  perform  any  and  all  duties  that  he  may  require 
of  them.  It  is  hereby  found  as  a  fact,  that  the  salaries  provided  for  in  this  subdivision 
do  not  work  an  increase  in  compensation,  and  the  same  shall  apply  Immediately  to 
incumbents. 

15.  [Population  of  townships.]  For  the  purpose  of  subdivisions  thirteen  and  fourteen 
of  this  section,  the  population  of  the  several  judicial  townships  shall  be  ascertained  by 
the  board  of  supervisors  by  multiplying  by  four  the  vote  cast  for  governor  in  each 
township  at  the  general  election  next  preceding. 

16.  [Supervisors,]  E3ach  supervisor,  one  thousand  two  hundred  dollars  per  annum, 
which  shall  be  in  full  for  all  services  as  supervisor  and  road  commissioner  for  each 
year. 

17.  Horticultural  commissioner,  one  thousand  five  hundred  dollars  per  annum;  pro- 
vided, in  counties  of  this  class,  said  horticultural  commissioner  may  appoint  as  many 
inspectors  as  may  be  necessary  for  the  performance  of  his  duties,  who  shall  be  paid 
three  dollars  and  fifty  cents  for  each  day  of  eight  hours  actually  engaged  In  the 
performance  of  their  duties. 

18.  County  physician,  seventy-five  dollars  per  month. 

19.  County  health  officer,  seventy-five  dollars  per  month;  provided,  that  in  coimties 
of  this  class  there  shall  be  and  hereby  is  allowed  the  health  officer,  two  deputies,  each 
of  whose  salaries  shall  be  one  hundred  fifty  dollars  per  month,  said  deputies  to  pay 
all  their  own  expenses. 

20.  Live  stocic  Inspector,  who  shall  be  ex  officio  county  veterinarian,  one  thousand 
eight  hundred  dollars  per  annum;  provided,  that  in  counties  of  this  class  the  live  stock 
inspector  shall  devote  his  entire  time  to  the  performance  of  the  duties  of  the  office; 
provided,  further,  that  in  counties  of  this  class  the  live  stock  inspector  shall  be  and 
hereby  is  allowed  three  deputies  who  shall  each  receive  as  salaries  six  hundred  dollars 
per  annum. 

21.  Probation  officer,  one  thousand  two  hundred  dollars  per  annum. 

22.  [Jurors.]  In  counties  of  this  class,  grand  jurors  and  trial  jurors  in  criminal 
cases  shall  receive  as  compensation  for  each  day's  attendance  on  the  grand  jury,  the 
superior  court  or  justice  court,  the  sum  of  three  dollars  per  day,  and  for  each  mile 
actually  and  necessarily  traveled  from  their  residence  in  attending  court  or  grand  jury, 
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in  coming  only,  the  sum  of  fifteen  cents  per  mile;  such  mileage  to  be  allowed  but  once 
during  each  session  said  jurors  are  required  to  attend. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  613, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  351;  amended  April  13,  1909,  Stats, 
and  Amdt%  1909,  p.  851;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1265; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1196;  April  16,  1915,  Stats, 
and  Amdts.  1915,  p.  70;  April  16,  1917,  Stats,  and  Amdts.  1917,  p.  122. 
In  effect  July  27,  1917. 

ARTICLE  XXXVII. 

COUNTIES  OF  THE  THIRTY-SEVENTH  CLASS. 

§  4266.  SALASIES  AND  FEES  OF  OFFICERS  OF.  In  comities  of  the 
thirty-seyenth  class  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  office  the  following  salaries,  to  wit: 

1.  The  county  clerk,  two  thousand  three  hundred  dollars  per  annum;  in  coimties 
of  this  class  the  county  clerk  may  appoint  a  deputy,  which  office  of  deputy  county  clerk 
is  hereby  created,  and  said  deputy  shall  receive  as  compensation  for  his  services  the 
sum  of  one  thousand  two  hundred  dollars  per  annum,  to  be  paid  out  of  the  county 
treasury  in  equal  monthly  Installments  in  the  same  manner  and  at  the  same  time 
other  county  officials  are  paid. 

2.  The  sheriff,  four  thousand  eight  hundred  dollars  per  annum,  and  all  mileage  now 
allowed  by  law. 

3.  The  recorder,  two  thousand  two  hundred  dollars  i>er  annum;  provided,  that  in 
counties  of  this  class,  the  recorder  shall  be  allowed  to  appoint  two  deputies,  one  of 
which  shall  be  allowed  a  salary  of  nine  hundred  dollars  per  annum  and  one  a  salary 
of  six  hundred  dollars  per  annum,  and  the  offices  of  said  deputy  recorders  are  hereby 
created. 

4.  The  auditor,  two  thousand  four  hundred  dollars  per  annum. 

5.  The  treasurer,  two  thousand  five  hundred  dollars  per  annum. 

6.  The  tax-collector,  two  thousand  four  hundred  dollars  per  annum*  and  such  fees 
and  commissions  as  are  now  or  may  hereafter  be  allowed  by  law;  and  shall  be  allowed 
one  or  more  deputies,  to  be  appointed  by  said  tax-collector,  which  offices  are  hereby 
created;  provided,  that  the  compensation  of  said  deputy  or  deputies  shall  not  exceed 
in  the  aggregate  the  sum  of  nine  hundred  seventy-five  dollars  in  any  one  year.  The 
salaries  of  the  deputies  herein  provided  for  shall  be  paid  by  the  county,  atr  the  same 
time  and  out  of  the  same  fund  as  the  salary  of  the  tax-collector  is  paid. 

7.  The  assessor,  three  thousand  six  hundred  dollars  per  annum;  provided,  that  the 
assessor  shall  be  entitled  to  receive  and  retain  for  his  own  use  four  per  cent  only  on 
personal  property  tax  collected  by  him  as  authorized  by  section  three  thousand  eight 
hundred  twenty  of  the  Political  Code;  and  provided  further,  that  the  assessor  shall 
be  allowed  to  appoint  two  deputies,  one  of  which  shall  be  allowed  a  salary  of  one 
hundred  fifty  dollars  per  month;  provided,  said  deputy  shall  not  be  employed  for  more 
than  five  months  during  any  one  year,  and  one  deputy  at  a  salaiT  of  one  hundred 
dollars  per  month;  provided,  said  deputy  shall  not  be  employed  for  more  than  four 
months  during  any  one  year.  The  salaries  of  all  deputies  herein  provided  shall  be  paid 
by  the  said  county  in  equal  monthly  installments  at  the  same  time  and  in  the  same 
manner  as  county  officers  are  paid.  The  assessor  shall  also  be  allowed  for  himself 
and  deputies  the  sum  of  three  hundred  dollars  per  annum  and  no  more,  for  traveling 
expenses  while  on  official  business  connected  with  the  duties  of  his  office  within  his 
county.  All  claims  for  traveling  expenses  incurred  by  the  assessor  or  his  deputies 
while  in  the  performance  of  their  official  duties  within  the  county  shall  be  paid  out 
of  the  general  fund  of  said  county  on  duly  verified  claims,  filed  with  the  board  of 
supervisors  at  the  same  time  and  In  the  same  manner  as  other  county  claims. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum,  and  there 
is  hereby  created  a  new  office  to  be  known  as  stenographer  to  the  district  attorney, 
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who  shall  receive  a  salary  of  six  hundred  dollars  per  annum,  payable  monthly  at  the 
same  time  and  in  the  same  manner  as  the  salaries  of  the  county  officials  are  paid. 
9.    The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  admin  let  rator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  two  thousand  dollars  per  annum  and  actual  trav- 
eling expenses,  when  visiting  the  schools  of  his  county.  The  superintendent  shall  be 
allowed  one  deputy,  which  said  deputy  shall  be  allowed  a  salary  of  fifty  dollars  per 
month,  to  be  paid  at  the  same  time  and  in  the  same  manner  as  other  county  officials. 

12.  The  surveyor,  one  thousand  five  hundred  dollars  per  annum,  which  shall  be  in 
full  for  all  services  required  of  him  by  the  superior  court  or  the  board  of  supervisors; 
provided,  that  he  shall  be-  entitled  to  receive  from  the  county  his  actual  expenses 
incurred  in  the  performance  of  any  order  of  the  court  or  the  board  of  supervisors; 
provided,  further,  that  whenever  the  surveyor  is  directed  by  the  board  of  supervisors 
to  plat,  trace  or  otherwise  prepare  maps,  plats  or  block  books  for  the  use  of  the  county 
assessor,  or  tax-collector,  he  shall  be  allowed  only  the  actual  cost  of  preparing  same. 

13.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries  to  be  paid 
each  month  and  in  the  same  manner  and  out  of  the  same  funds  as  the  county  officers 
are  paid,  which  shall  be  in  full  for  all  services  rendered  by  them  in  criminal  cases; 
in  townships  having  population  of  more  than  four  thousand,  fifty  dollars  per  month; 
in  townships  having  population  less  than  four  thousand  and  more  than  one  thousand 
two  hundred,  forty  dollars  per  month;  in  townships  having  population  of  less  than  one 
thousand  two  hundred  and  more  than  eight  hundred,  thirty  dollars  per  month;  in  town- 
ships having  population  of  less  than  eight  hundred,  twenty  dollars  per  month,  and  in 
all  civil  cases  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

14.  Constables  shall  receive  the  following  monthly  salaries  to  be  paid  each  month 
and  in  same  manner  and  out  of  the  same  funds  as  the  county  officers  are  paid, 
which  shall  be  in  full  for  all  services  rendered  by  them  in  criminal  cases;  in  townships 
having  a  population  of  more  than  four  thousand,  fifty  dollars  per  month;  in  townships 
having  population  of  less  than  four  thousand  and  more  than  one  thousand  two  hun- 
dred, forty  dollars  per  month;  in  townships  having  a  population  of  less  than  one  thou- 
sand two  hundred  and  more  than  eight  hundred,  thirty  dollars  per  month;  in  townships 
having  a  population  of  less  than  eight  hundred,  twenty  dollars  per  month;  and  in  civil 
cases  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law.  Constables  shall  also 
be  allowed  by  the  board  of  supervisors  in  criminal  cases  only,  necessary  traveling 
expenses,  and  necessary  expense  of  conveying  criminals  and  persons  charged  with 
crime. 

15.  [Supervisors.]  Each  supervisor,  one  thousand  two  hundred  dollars  per  annum, 
which  shall  be  in  full  for  all  services  as  supervisors  and  road  commissioners;  and 
there  shall  be  allowed  to  each  supervisor  necessary  traveling  expenses  when  strictly  on 
county  business  without  the  county. 

16.  [Population  of  townships.]  For  the  purpose  of  subdivisions  thirteen  and  four- 
teen of  this  section,  the  population  of  the  several  judicial  townships  shall  be  ascertained 
by  the  board  of  supervisors  by  multiplying  by  five  the  registered  vote  in  each  township 
on  the  first  day  of  June,  1913. 

17.  [Fees  of  Jurors.]  The  fees  of  grand  jurors  and  trial  jurors  in  the  superior  court 
of  said  counties  of  the  thirty-seventh  class,  shall  be  three  dollars  per  day  for  each 
day's  attendance  and  mileage,  to  be  computed  at  the  rate  of  fifteen  cents  per  mile  for 
each  mile  necessarily  traveled  in  attending  court,  in  going  only.  In  criminal  cases  such 
fees  and  mileage  of  said  trial  Jurors  in  the  superior  court  shall  be  paid  by  the  treasurer 
of  the  county  out  of  the  general  fund  of  said  county  upon  warrants  drawn  by  the  county 
auditor  on  the  written  order  of  the  Judge  of  the  court  in  which  the  juror  was  in 
attendance,  and  the  treasurer  of  said  county  shall  pay  such  warrants. 

18.  [Salaries  nfH>nthly.]  All  salaries  provided  for,  in  this  article  shall  be  paid  out 
of  the  treasury  of  the  county,  in  monthly  installments. 

Sec.  2.  [In  effect,  when.]  As  to  subdivisions  one,  three,  six,  and  seven,  this  act  shall 
take  effect  ninety  days  after  the  adjournment  of  the  legislature;  as  to  all  other  subdl- 
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visions  thereof  it  shall  not  take  effect  until  the  expiration  of  the  present  terms  of  the 
officers  hereinbefore  enumerated. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  515, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  353;  amended  March  20,  1909,  Stats, 
and  Amdts.  1909,  p.  591;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  218;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1281;  May  29,  1915, 
Stats,  and  Amdts.  1915,  p.  1005;  May  28,  1917,  Stats,  and  Amdts.  1917, 
p.  985.  In  effect  as  designated  in  Sec.  2  of  Act 


AETICLE  XXXVIII. 

COUNTIES  OF  THE  THIRTY-EIGHTH  CLASS. 

§4267.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  comities  of  the 
thirty-eighth  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  three  thousand  dollars  per  annum  and  the  said  county  clerk 
may  appoint  one  deputy  county  clerk,  which  said  office  of  deputy  county  clerk  Is 
hereby  created.  The  salary  of  such  deputy  county  clerk  Is  hereby  fixed  at  one  thousand 
five  hundred  dollars  per  annum,  such  salary  to  be  paid  at  the  same  time  and  In  the 
same  manner  as  the  salary  of  county  officers  Is  paid. 

2.  The  sheriff,  four  thousand  dollars  per  annum,  and  actual  traveling  expenses 
Incurred  In  the  pursuit  or  arrest  of  criminals,  either  In  or  out  of  his  county. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum;  and  the  said  recorder 
may  appoint  one  deputy  recorder,  which  said  office  of  deputy  recorder  Is  hereby  created. 
The  salary  of  such  deputy  recorder  Is  hereby  fixed  at  one  thousand  two  hundred  dollars 
per  annum,  such  salary  to  be  paid  at  the  same  time  and  In  the  same  manner  as  the 
salary  of  county  officers  Is  paid. 

4.  The  auditor,  one  thousand  dollars  per  annum. 

5.  The  treasurer,  one  thousand  five  hundred  dollars  per  annum;  and  the  said  treas- 
urer may  appoint  one  deputy  treasurer,  which  said  office  of  deputy  treasurer  Is  hereby 
created.  The  salary  of  such  deputy  treasurer  Is  hereby  fixed  at  six  hundred  dollars 
per  annum,  such  salary  to  be  paid  at  the  same  time  and  In  the  same  manner  as  the 
salary  of  county  officers  Is  paid. 

€.  The  tax-collector,  one  thousand  dollars  per  annum,  which  shall  be  In  full  for  all 
services  as  tax-collector  and  as  license-collector. 

7.  The  aetesaor,  two  thousand  five  hundred  dollars  per  annum.  The  said  assessor 
may  appoint  one  office  deputy  assessor,  which  said  office  of  deputy  assessor  is  hereby 
created,  who  shall  serve  as  such  only  during  five  months  of  each  calendar  year.  Said 
office  deputy  assessor  shall  receive  a  salary  of  one  hundred  dollars  per  month,  payable 
during  the  period  of  said  services,  at  the  same  time  and  In  the  same  manner  as  ^e 
salary  of  county  officers  Is  paid.  The  said  assessor  may  also  appoint  one  additional 
deputy  assessor,  who  shall  be  designated  as  a  "field  deputy  assessor,"  which  said  office 
of  "field  deputy  assesEk>r"  Is  hereby  created,  who  shall  serve  as  such  only  during  five 
months  of  each  calendar  year.  Said  "field  deputy  asseesor"  shall  receive  a  salary  of 
one  hundred  dollars  per  month  payable  during  the  period  of  such  service,  at  the  same 
time  and  In  the  same  manner  as  the  salary  of  county  officers  is  paid. 

8.  The  district  attorney,  two  thousand  dollars  per  annum.  Said  district  attorney 
may  appoint  one  clerk  to  the  district  attorney,  which  said  office  of  clerk  to  the  district 
attorney  is  hereby  created.  Said  clerk  to  the  district  attorney  shall  receive  a  salary 
of  fifty  dollars  per  month,  payable  at  the  same  time  and  In  the  same  manner  as  the 
salary  of  county  officers  Is  paid. 

9.  The  coroner,  nine  hundred  dollars  per  annum,  and  his  actual  traveling  and  other 
expenses  while  performing  the  duties  of  his  office. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 
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11.  The  superintendent  of  •chools,  one  thousand  eight  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  his  county. 

12.  The  surveyor,  one  thousand  two  hundred  dollars  per  annum;  and  in  addition 
thereto,  he  shall  receive  his  actual  traveling  and  other  necessary  expenses  incurred 
,hy  him  while  engaged  in  work  for  the  county. 

13.  [Township  officers.]  In  counties  of  this  class  the  township  officers  shall  receive 
the  following  compensation,  to  wit: 

In  townships  having  a  population  of  three  thousand  or  more.  Justices  of  the  peace 
shall  receive  a  monthly  salary  of  one  hundred  dollars  per  month;  constables  in  town- 
ships of  this  population  shall  receive  a  salary  of  sixty  dollars  per  month. 

In  townships  having  a  population  of  one  thousand  five  hundred  and  less  than  three 
thousand,  the  Justices  of  the  peace  and  constables  shall  each  receive  a  monthly  salary 
of  forty-five  dollars  per  month. 

In  townships  having  a  population  of  eight  hundred  and  less  than  one  thousand  five 
hundred,  the  justices  of  the  pea^ce  and  constables  shall  each  receive  a  monthly  salary 
of  thirty-five  dollars  per  m^onth. 

In  townships  having  a  population  of  five  hundred  and  less  than  el^t  hundred,  the 
Justices  of  the  peace  and  constables  shall  each  receive  a  monthly  salary  of  twenty 
dollars  per  month. 

In  townships  having  a  population  of  less  than  five  hundred,  the  Justices  of  the  peace 
and  constables  shall  each  receive  a  monthly  salary  of  ten  dollars  per  month. 

The  above  named  salaries  shall  be  in  full  compensation  for  all  services  of  said  Jus- 
tices of  the  peace  and  constables  in  civil  and  criminal  cases;  provided,  that  in  addition 
to  the  salary  herein  allowed,  each  constable  shall  be  paid  out  of  the  treasury  of  the 
county  for  traveling  expenses  outside  of  his  township,  for  service  of  a  warrant  of  arrest 
or  any  other  paper  in  a  criminal  case,  such  fees  as  they  are  now  or  may  be  hereafter 
allowed  by  law,  for  transporting  prisoners  to  the  county  Jail,  the  actual  expenses  of 
such  transportation;  and  provided,  further,  that  for  the  purpose  of  this  subdivision,  the 
population  of  the  several  townships  shall  be  ascertained  by  multiplying  the  number  of 
registered  voters  at  the  general  election  of  1914  by  three. 

14.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  one  thousand  two 
hundred  dollars  per  annum,  and  mileage  when  acting  as  road  conunlssioner,  twenty-five 
cents  per  mile  one  way;  provided,  the  amount  of  mileage  shall  not  exceed  the  sum  of 
three  hundred  dollars  In  any  one  year. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  516, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  354;  amended  March  22,  1909,  Stats, 
and  Amdts.  1909,  p.  660;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  220,  and  again  amended  April  5,  1911,  Stats,  and  Amdts.  1911,  p.  681 
(which  amendment  Is  given  in  Biennial  Supplement  and  Cumulative 
Supplement  1906-1913  as  §4267 [a]);  amendment  approved  April  27, 
1915,  does  not  indicate  whether  it  is  the  Act  of  February  28,  or  April  5, 
1911,  it  is  intended  to  amend.  Stats,  and  Amdts.  1916,  p.  231;  May  28, 
1917,  Stats,  and  Amdts.  1917,  p.  1110.    In  effect  July  27,  1917. 

ARTICLE  XXXIX. 

COUNTIES  OF  THE  THIRTY-NINTH  CLASS. 

§  4268.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
thirty-ninth  class  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  two  thousand  four  hundred  dollars  per  annum,  and  during  each 
year  in  which  a  general  election  is  held  throughout  the  state  he  shall  in  addition  to 
said  salary  receive  each  month  for  the  months  of  August,  September,  October  and 
November,  one  hundred  dollars,  and  the  same  shall  be  so  paid  from  the  same  fund  as 
other  salaries  are  paid. 

2.  The  sheriff,  four  thousand  dollars  per  annum,  and  the  fees,  mileage  and  commis- 
sions for  the  service  of  all  papers  issued  by  any  court  of  the  state  outside  of  this 


e]kX,art.XXXIX.]  SALARIBS    AHD    FEES    OF    OFFICERS.  14268 

county.    Also  his  actual  trayeling  expenses  in  the  execution  of  a  warrant  outside  of 
his  county  issued  by  a  magistrate  or  court  of  his  county. 

3.  The  recorder,  one  thousand  eight  hundred  dollars  per  annum;  provided,  that  said 
recorder  shall  collect  and  pay  into  the  county  treasury  for  the  use  and  benefit  of  the 
county  all  fees  required  by  law  to  be  collected  by  him;  and  provided,  further,  that  in 
counties  of  this  class  the  recorder  shall  be  allowed  an  assistant,  who  shall  be  appointed 
by  the  recorder  and  who  shall  receive  a  salary  of  fifty  dollars  per  month,  which  said 
salary  shall  be  paid  by  said  county  at  the  time  and  in  the  same  manner  and  out  of 
the  same  fund  as  is  the  salary  of  the  recorder. 

4.  The  auditor,  one  thousand  five  hundred  dollars  per  annum. 

6.  The  treasurer,  one  thousand  eight  hundred  dollars  per  annum. 

6.,  The  tax-collector,  two  thousand  seven  hundred  fifty  dollars  per  annum,  which 
shall  be  in  full  for  all  services  as  tax-collector  and  as  licenseKX)llector. 

7.  The  assessor,  three  thousand  dollars  per  annum;  provided,  that  in  counties  of 
this  class  there  shall  be  one  deputy  assessor,  who  shall  be  appointed  by  the  assessor 
of  said  county,  whose  salary  is  hereby  fixed  at  the  sum  of  one  hundred  dollars  per 
month;  which  said  salary  shall  be  paid  by  said  county  at  the  time  and  in  the  same 
manner  and  out  of  the  same  fund  as  is  the  salary  of  the  assessor;  and  provided,  fur- 
ther, that  in  counties  of  this  class  there  shall  be  one  deputy  assessor,  who  shall  be 
appointed  by  the  assessor  of  said  county  and  who  shall  hold  oflSce  from  twelve  o'clock 
meridian  of  the  first  Monday  of  March  of  each  year  up  to  twelve  o'clock  meridian  of 
the  first  Monday  of  July  of  each  year.  The  salary  of  said  last  mentioned  deputy 
assessor  herein  provided  for  is  hereby  fixed  at  the  sum  of  one  hundred  dollars  per 
month  during  which  months  he  shall  hold  office  as  herein  provided;  which  said  salary 
shall  be  paid  by  said  county  at  the  time  and  in  the  same  manner  and  out  of  the  same 
fund  as  is  the  salary  of  the  assessor. 

8.  The  district  attorney,  one  thousand  eight  hundred  dollars  per  annum;  provided, 
that  in  counties  of  this  class  the  district  attorney  may  appoint  a  stenographer  or  clerk 
who  shall  receive  a  salary  of  six  hundred  dollars  per  annum,  to  be  paid  in  equal 
monthly  installments  in  the  same  manner,  at  the  same  time  and  out  of  the  same  fund 
as  is  the  salary  of  the  district  attorney. 

9.    The  coroner,  nine  hundred  dollars  per  annum. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum, 
and  actual  traveling  expenses  while  visiting  the  schools  of  his  county,  he  to  devote  all 
of  his  time  to  the  duties  of  his  office. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law;  pro- 
vided, he  shall  be  given  all  work  for  the  county  in  which  the  county  employs  a  surveyor 
or  civil  engineer;  and  provided,  further,  that  it  shall  be  the  duty  of  the  board  of  super- 
visors of  counties  of  this  class  to  so  employ  him. 

13.  Supervisors,  each  the  sum  of  one  thousand  dollars  per  annum  for  all  services 
performed  by  them«  as  supervisors,  and  members  of  the  board  of  equalization  and  road 
commissioners;  provided,  that  each  supervisor  shall  receive  ten  cents  for  each  mile 
traveled  by  the  ordinary  route,  in  going  from  his  residence  to  the  -county  seat  and 
returning,  once  during  each  month;  and  that  supervisors  in  counties  of  this  class  be 
allowed  their  traveling  expenses  in  viewing  and  laying  out  roads  and  bridges  and  in 
attending  to  such  other  duties  within  their  county  as  required  by  law. 

14.  [Justices  of  the  peace.]  For  the  purpose  of  regulating  the  compensation  of 
Justices  of  the  peace  and  constables,  townships  of  this  class  of  counties  are  hereby 
classified  according  to  their  population  as  shown  by  the  federal  census  of  nineteen 
hundred  ten;  townships  having  a  population  of  two  thousand  four  hundred  and  over 
four  thousand  shall  be  classified  as  townships  of  the  first  class,  and  townships  having 
a  population  of  less  than  two  thousand  four  hundred  shall  belong  to  and  be  known  as 
townships  of  the  second  class. 

15.  In  townships  of  the  first  class.  Justices  of  the  peace  shall  receive  eighty  dollars 
per  month  to  be  paid  each  month  out  of  the  same  fund  and  at  the  same  time  as  the 
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county  officers  are  paid,  and  which  sum  shall  be  in  full  compensation  for  all  serviceB 
rendered  by  them. 

In  townships  of  the  second  class.  Justices  of  the  peace  shall  receive  seventy-five  dol- 
lars per  month  to  be  paid  each  month  out  of  the  same  fund  and  at  the  same  time  as  the 
county  officers  are  paid  and  which  sum  shall  be  in  full  compensation  for  all  services 
rendered  by  them. 

16.  Constables  in  counties  of  this  class  shall  receive  the  following  monthly  salaries 
to  be  paid  each  month  out  of  the  same  fund  and  at  the  same  time  as  the  county  officers 
are  paid,  which  sum  shall  be  in  full  compensation  for  all  services  rendered  by  them  in 
criminal  cases,  the  some  to  include  all  costs  of  transportation  of  all  prisoners  within 
the  county,  to  wit:  Constables  in  townships  of  the  first  class  shall  receive  a  monthly 
salary  of  seventy-five  dollars  per  month,  and  constables  of  townships  of  the  second 
class  shall  receive  a  monthly  salary  of  sixty  dollars  per  month;  provided,  further,  that 
when  any  constable  is  required  to  serve  a  warrant  of  arrest  or  any  other  paper  of  a 
criminal  case  he  shall  be  allowed  mileage  both  going  and  coming,  at  the  rate  of  ten 
cents  per  mile,  but  shall  not  be  allowed  any  simi  for  any  other  expenses. 

17.  [Reporter.]  In  counties  of  this  class  the  official  reporter  of  the  superior  court 
shall  receive,  as  full  compensation  for  taking  notes  in  civil  and  criminal  cases  tried  in 
said  court,  such  fees  as  are  now  or  may  be  hereafter  provided  by  law;  said  compen- 
sation for  per  diem  and  transcription  in  criminal  cases  to  be  audited  and  allowed  upon 
a  written  order  of  the  court,  and  paid  out  of  the  county  treasury,  and  in  civil  cases  to 
be  paid  by  the  party  ordering  the  same,  or,  when  ordered  by  the  Judge,  by  either  party, 
or  Jointly  by  both  parties,  as  the  court  may  direct. 

18.  [Jurors.]  In  counties  of  this  class,  grand  Jurors  and  Jurors  in  the  superior  court 
in  criminal  and  civil  cases  shall  be  paid  three  dollars  per  day  for  each  day*s  attendance, 
and  for  each  mile  actually  traveled  in  attending  court  as  such  Juror  under  summons 
or  under  order  of  court,  in  going  only,  twenty-five  cents;  and  In  criminal  cases,  the 
county  clerk  shall  certify  to  the  auditor  the  number  of  days  [in]  attendance  and  the 
number  of  miles  traveled  by  each  such  Juror,  and  the  auditor  shall  then  draw  his  war- 
rant for  the  fees  and  mileage  due  such  Juror,  and  the  treasurer  shall  pay  the  same. 

19.  [Witnesses.]  In  counties  of  this  class,  witnesses,  when  legally  required  to 
attend  upon  the  superior  court,  in  criminal  cases,  shall  be  paid  two  dollars  per  day 
for  each  day's  actual  attendance,  and  twenty-five  cents  per  mile  for  each  mile  actually 
traveled,  in  going  only;  and  in  criminal  cases  the  county  derk  shall  certify  to-  the 
auditor  the  number  of  days  [in]  attendance  and  the  number  of  miles  traveled  by  each 
such  witness,  and  the  auditor  shall  then  draw  his  warrant  for  the  fees  and  mileage  due 
such  witness,  and  the  treasurer  shall  pay  the  same. 

History:  Former  section,  requiring  county  surveyor  to  make  survey 
on  application  made  to  him,  enacted  March  12,  1872;  repealed  and 
present  section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907, 
p.  519,  Kerr*s  Stats,  and  Amdts.  1906-7,  p.  357;  amended  March  10, 
1909,  Stats,  and  Amdts.  1909,  p.  269;  February  28,  1911,  Stats,  and 
Amdts.  1911,  p.  221;  June  12,  1915,  Stats,  and  Amdts.  1915,  p.  1521; 
May  28,  1917,  SUts.  and  Amdts.  1917,  p.  1141.    In  effect  July  27,  1917. 

§  4268a.  FEES  OF  JUBOBS  AND  WITNESSES.  In  counties  of  the  thirty- 
ninth  class.  Jurors  and  witnesses  shall  receive  the  following  fees  and  mileage: 

In  criminal  cases  the  county  clerk  shall,  daily,  during  the  attendance  of  each  juror 
or  witness,  make  his  certificate  as  to  such  attendance  (the  certificate  as  to  the  first 
day's  attendance  of  such  Juror  or  witness,  to  cover  and  Include  the  number  of  miles 
traveled  by  such  Juror  or  witness);  and  the  auditor  shall,  daily,  upon  the  request  of 
such  Juror  or  witness  draw  his  warrant  in  favor  of  such  Juror  or  witness  for  the  sum 
named  in  such  certificate,  and  the  treasurer  shall  pay  the  same; 

FOr  attending  as  a  ^rand  Juror  for  each  day's  actual  attendance,  per  day,  three 
dollars,  and  twenty-five  cents  per  mile  for  each  mile  actually  traveled  in  going  only, 
such  mileage  to  be  paid  at  the  time  that  the  fee  for  the  first  day's  attendance  is  paid; 

For  attending  as  a  trial  Juror  in  criminal  cases,  for  each  day's  actual  attendance,  per 
day,  three  dollars,  and  twenty-five  cents  per  mile  for  each  mile  actually  traveled  in 

8742 


«k.  X,  art.  XLn.]  SAIiARIBS    AND    FKES    OF    OFFICERS.  14271 

goln^T  only,  such  mileage  to  be  paid  at  the  time  that  the  fee  for  the  first  day's  attendance 
Is  paid; 

For  attending  as  a  witness  In  criminal  cases,  for  each  day's  actual  attendance,  per 
day,  three  dollars,  and  twenty-five  cents  per  mile  for  each  mile  actually  traveled  in 
going  only,  such  mileage  to  be  paid  at  the  time  that  the  fee  for  the  first  day's  attendance 
is  paid. 

History:     Enacted  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1140. 
In  effect  July  27,  1917. 

ARTICLE  XLII. 

COUNTIES  OF  THE  FORTY-SECOND  CLASS. 

§  4271.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
forty-second  class,  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  hy  law,  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  two  thousand  four  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be  and  is  hereby  allowed  the  county  clerk  the  fol- 
lowing deputies,  who  shall  be  appointed  by  the  county  clerk,  and  shall  be  paid  salaries 
as  follows:  one  deputy  county  clerk  at  a  salary  of  one  hundred  twenty-five  dollars 
per  month,  and  one  deputy  county  clerk  at  a  salary  of  seventy-five  dollars  per  month. 
The  salaries  of  said  deputy  county  clerks  shall  be  paid  in  monthly  installments  at  the 
same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the 
county  clerk  is  paid;  provided,  further,  that  in  counties  of  this  class,  in  each  year  in 
which  a  new  and  complete  or  supplemental  registration  of  voters  is  required  by  law, 
the  county  clerk  shall  appoint  as  many  deputy  registration  clerks  as  may  be  necessary 
for  the  convenient  registration  of  voters  of  the  county,  which  deputy  registration  clerks 
shaU  receive  as  compensation  for  their  services  the  sum  of  ten  cents  per  name  for  each 
and  every  voter  registered  by  them;  said  compensation  to  be  paid  out  of  the  general 
fund  of  the  county,  on  the  presentation  and  filing  with  the  board  of  supervisors  of  the 
county  of  a  duly  verified  claim  therefor,  approved  by  the  county  clerk. 

2.  The  sheriff,  five  thousand  dollars  per  annum  and  such  mileage  as  is  allowed  by 
law  for  service  of  all  papers  wherever  issued  by  any  court  outside  this  county  and  all 
mileage  for  service  of  paper  in  civil  cases  in  his  own  county  and  actual  expenses 
incurred  in  criminal  cases;  provided,  further,  that  in  counties  of  this  class  there  shall 
be  and  Is  hereby  allowed  to  the  sheriff  one  deputy  who  shall  be  appointed  by  the 
sheriff  and  shall  be  paid  a  sum  of  one  hundred  dollars  per  month,  which  said  sum  shall 
be  paid  by  said  county  in  equal  monthly  installments  at  the  same  time  and  in  the  same 
manner  as  the  salary  of  the  sheriff  is  paid. 

3.  The  recorder,  two  thousand  one  hundred  dollars  per  annum;  provided,  further, 
that  in  counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  recorder,  one 
deputy  recorder  who  shall  be  appointed  by  the  recorder  and  shall  be  paid  a  sum  of  one 
hundred  dollars  per  month;  also,  an  additional  deputy  recorder  who  shall  be  appointed 
by  the  recorder  and  who  shall  be  paid  a  salary  of  seventy-five  dollars  per  month,  which 
said  sum  shall  be  paid  by  said  county  in  equal  monthly  Installments  at  the  same  time, 
in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  recorder  is  paid. 

4.  The  auditor,  the  sum  of  two  thousand  dollars  per  annum;  provided,  that  in  coun- 
ties of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  auditor  one  deputy 
auditor  which  said  office  is  hereby  created  who  shall  be  appointed  by  the  auditor  and 
shall  be  paid  a  salary  of  seventy-five  dollars  per  month,  which  sum  shall  be  paid  by 
said  county  In  monthly  installments  at  the  same  time  and  in  the  same  manner  and  out 
of  the  same  funds  as  the  salary  of  the  auditor. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax-collector,  one  thousand  eight  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  tax-collector 
one  deputy  tax-collector,  which  office  Is  hereby  created,  said  deputy  tax-collector  to  be 
appointed  by  the  tax-collector  and  to  be  paid  a  salary  of  seventy-five  dollars  per  month, 
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which  said  earn  shall  be  paid  by  the  county  in  monthly  installments  at  the  same  time,  in 
the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  tax-collector  is  paid. 

7.  The  assessor,  two  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  one  deputy  assessor,  who  shall  be  appointed  by  the 
assessor  and  shall  receive  as  compensation  for  all  services  performed  by  him  the  sum 
of  one  hundred  dollars  per  month;  and  provided,  further,  that  the  assessor  may  appoint 
such  additional  deputies  as  may  be  required  in  the  Judgment  of  the  assessor,  the  length 
of  time  that  such  deputies  shall  serve  in  any  one  year  not  to  exceed,  in  the  aggregate, 
three  hundred  twelve  days,  and  the  aggregate  compensation  to  be  paid  all  of  said 
deputies  not  to  exceed  in  any  one  year  the  sum  of  one  thousand  two  hundred  forty- 
eight  dollars,  which  shall  be  paid  out  of  the  county  treasury  in  the  same  manner,  at 
the  same  time  and  out  of  the  same  funds  as  the  salaries  of  other  county  officers  are 
paid;  provided,  further,  that  the  assessor  may  appoint  one  copyist,  to  be  paid  a  com- 
pensation of  three  dollars  per  day  for  a  period  not  to  exceed  four  months  in  any  one 
year,  and  such  allowance  shall  be  made  as  other  claims  are  allowed  by  the  board  of 
supervisors,  and  when  so  allowed  shall  be  paid  out  of  the  salary  fund. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum;  provided, 
the  district  attorney  may  appoint  a  stenographer,  whose  compensation  shall  be  seventy- 
five  dollars  per  month,  and  such  allowance  shall  be  made  as  other  claims  are  allowed 
by  the  board  of  supervisors,  and  when  so  allowed  shall  be  paid  out  of  the  salary  fund. 

9.    The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum; 
provided,  that  in  counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the 
superintendent  of  schools  a  deputy  who  shall  be  appointed  by  the  superintendent  of 
schools  and  paid  a  salary  of  five  hundred  dollars  per  annum,  said  salary  to  be  paid 
by  said  county  in  monthly  installments  at  the  same  time  and  in  the  same  manner  and 
out  of  the  same  fund  as  the  salary  of  the  superintendent  of  schools  is  paid. 

12.  The  surveyor,  ten  dollars  per  day  when  engaged  in  county  work.  He  shall  also 
receive  his  actual  expenses  when  at  work  in  the  field. 

13.  [Township  officers.]  In  counties  of  this  class,  the  township  officers  shall  receive 
the  following  compensation  for  all  services  rendered  by  them  in  criminal  matters  of 
whatever  kind,  character  or  description:  In  townships  having  a  population  of  five 
thousand  or  more,  Justices  of  the  peace  and  constables  shall  receive  a  monthly  salary 
of  one  hundred  twenty-five  dollars,  to  be  paid  each  month  in  the  same  manner  and 
out  of  the  same  fund  as  the  salaries  of  county  officers  are  paid.  In  townships  having  a 
population  of  less  than  five  thousand,  said  Justices  of  the  peace  shall  receive  a  salary 
of  six  hundred  dollars  per  annum,  and  constables  shall  receive  a  salary  of  four  hundred 
eighty  dollars  per  annum,  to  be  paid  in  monthly  installments. 

14.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  one  thousand  eight 
hundred  dollars  per  annum,  in  full  payment  for  services  as  member  of  the  board 
of  supervisors,  as  member  of  the  board  of  equalization  and  as  road  commissioner,  and 
twenty-five  cents  per  mile  while  traveling  from  his  residence  to  the  county  seat  not 
more  than  once  each  month.  It  is  hereby  found  as  a  fact  that  the  changes  provided 
for  in  this  subdivision  do  not  work  an  increase  in  compensation  of  this  office,  and  it  is 
intended  that  the  same  shall  apply  immediately  to  the  present  incumbents. 

15.  [Reporter.]  In  counties  of  this  class,  the  official  reporter  of  the  superior  court 
shall  receive  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law.  The  compen- 
sation allowed  each  officer  above  enumerated  shall  be  in  full  payment  for  all  services 
performed  by  him. 

History:  Original  section  enacted  March  12,  1872,  founded  upon  §  10, 
Act  April  9,  1850,  Stats.  1850,  p.  171;  repealed  and  present  section 
enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  526,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  362;  amended  February  28,  1911,  Stats,  and 
Amdts.  1911,  p.  228;  June  1,  1915,  Stats,  and  Amdts.  1915,  p.  1040; 
May  28,  1917,  Stats,  and  Amdts.  1917,  p.  992.   In  effect  July  27,  1917. 
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1«  ConstrnetloB. — ^The  amendment  of  1911  amendment,  notwithstandins  that  it  pro* 
Cxlnff  the  salary  of  the  aBsessor  of  counties  vlded  it  should  take  eftect  Immediately  on 
of  the  forty-second  class  at  twenty-five  hun-  passage,  as  prior  to  such  amendment  such 
dred  dollars  and  allowlnsr  him  a  deputy  at  officer  was  not  allowed  any  deputy,  althouflrh 
one  hundred  dollars  a  month  for  six  months  allowed  the  same  salary. — ^McFadden  v.  Bor- 
is inapplicable  to  the  incumbent  of  such  den,  28  Cal.  App.  471.  152  Pac.  977. 
office   at   the    time   of   the   passasre    of   the 

ARTICLE  XLIII. 

COUNTIES  OF  THE  FOBTY-THIRD  CLASS. 

§4272.  SALABIES  AND  FEES  OF  OFFIOEBS  OF.  In  counties  of  the 
forty-third  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  dark,  one  thousand  nine  hundred  twenty  dollars  per  annum,  and 
such  fees  as  he  may  be  now  or  hereafter  allowed  by  law  to  retain;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  county  clerk  one 
deputy  clerk,  who  shall  be  appointed  by  the  county  clerk  and  shall  be  paid  a  salary 
as  follows:  the  sum  of  one  thousand  two  hundred  dollars  per  annum,  which  sum  shall 
be  paid  by  the  said  county  in  equal  monthly  installments  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  as  the  salary  of  the  county  clerk  is  paid. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  annum.  The  sheriff  shall 
also  receive  for  his  own  use  and  benefit  all  fees,  commissions  and  mileage,  in  all  civil 
cases  within  his  county,  and  ail  fees,  commissions  and  mileage  for  service  of  any 
papers  issued  by  any  court  outside  of  his  county. 

3.  The  recorder,  one  thousand  two  hundred  dollars  per  annum,  and  such  fees  as  he 
may  be  now  or  hereafter  allowed  by  law  to  retain.  The  board  of  supervisors  is  hereby 
authorized  to  employ  such  number  of  copyists  at  such  salaries  and  for  such  length  of 
time  as  the  said  board  may  deem  necessary  to  properly  and  expeditiously  record  all 
instruments  and  documents  filed  for  record  in  the  office  of  the  county  recorder  of  such 
county,  and  the  salary  of  such  copyist  or  copyists  shall  be  paid  out  of  the  general  fund 
of  said  county. 

4.  The  auditor,  six  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  five  hundred  sixty  dollars  per  annum. 

6.  The  tax-collector,  seven  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  four  hundred  dollars  per  annum.  He  shall  also  be 
permitted  to  appoint  such  deputies  as  he  may  desire,  of  whom  one  shall  be  paid  by 
the  county  for  the  term  of  six  months,  beginning  on  the  first  Monday  in  January  in 
each  year  at  the  rate  of  one  hundred  dollars  per  month,  and  one  of  whom  shall  be  paid 
by  the  county  for  the  term  of  four  months,  beginning  on  the  first  Monday  in  March  in 
each  year,  at  the  rate  of  one  hundred  dollars  per  month,  and  one  of  whom  shall  be 
paid  by  the  county  at  the  rate  of  one  hundred  dollars  per  month  for  the  term  of  two 
months,  said  term  beginning  on  the  first  Monday  of  March  of  each  year.  The  board 
of  supervisors  shaU  allow  the  assessor  to  appoint  extra  deputies,  other  than  as  above 
provided,  in  the  ratio  of  one  for  every  three  hundred  assessment  statements,  or  major 
fraction  thereof  in  excess  of  two  thousand  eight  hundred  statements,  and  said  extra 
deputies  shall  each  serve  four  months  in  each  year,  at  the  will  of  the  assessor,  and 
shall  be  paid  each  one  hundred  dollars  per  month.  All  salaries  of  deputies  as  above 
provided,  shall  be  paid  in  the  same  manner  and  at  the  same  time  as  the  salary  of  the 
assessor  is  paid.  All  commissions  allowed  by  law  to  the  assessor  for  the  collection  of 
poll  tax,  road  poll,  personal  property  or  special  taxes,  shall  be  paid  into  the  county 
treasury  by  the  assessor,  monthly  as  collected,  for  the  use  of  the  county,  and  shall 
be  apportioned  by  the  auditor  and  the  treasurer  to  the  salary  fund. 

8.  The  district  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by 
law. 
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11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  his  county. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month,  and  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are 
paid,  which  shall  be  in  full  for  all  services  rendered  by  them.  In  townships  having 
a  population  of  more  than  four  thousand,  ninety  dollars  per  month;  in  townships 
having  a  population  of  less  than  four  thousand  and  more  than  two  thousand  three 
hundred,  seventy-five  dollars  per  month;  in  townships  having  a  population  of  less  than 
two  thousand  three  hundred  and  more  than  one  thousand  five  hundred,  thirty  dollars 
per  month;  in  townships  having  a  population  of  less  than  one  thousand  five  hundred 
and  more  than  six  hundred,  twenty  dollars  per  month;  in  townships  having  a  popula- 
tion of  less  than  six  hundred,  fifteen  dollars  per  month.  The  compensation  herein 
fixed  for  Justices  of  the  peace  shall  be  in  full  for  all  services  rendered,  and  all  fees 
collected  by  them  shall  be  paid  into  the  county  treasury  as  provided  by  law. 

14.  Constables  shall  receive  the  following  monthly  salaries  to  be  paid  each  month, 
and  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are  paid,  which 
shall  be  in  full  for  all  services  rendered  by  them  in  criminal  cases:  In  townships  having 
a  population  of  more  than  four  thousand,  thirty-five  dollars  per  month;  in  townships 
having  a  population  of  less  than  four  thousand  and  more  than  two  thousand,  fifteen 
dollars  per  month;  in  townships  having  a  population  of  less  than  two  thousand,  ten 
dollars  per  month;  provided,  that  each  constable  shall  receive  his  actual  and  necessary 
expenses  incurred  in  conveying  prisoners  to  the  county  jail.  In  addition  to  the  com- 
pensation received  in  criminal  cases,  each  constable  shall  receive  and  retain  for  his 
own  use  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law  for  all  services 
performed  by  him  in  civil  actions. 

15.  [Supervisors,  traveling  expenses.]  Each  supervisor,  nine  hundred  dollars  per 
annum,  and  twenty  cents  per  mile  for  traveling  expenses  from  his  residence  to  the 
county  seat,  and  also  necessary  expenses  when  on  official  business  outside  of  the 
county. 

16.  [Board  of  education.]  Each  member  of  the  county  board  of  education,  including 
the  secretary,  shall  receive  one  hundred  fifty  dollars  per  annum  as  compensation  for 
his  services  on  the  board  of  education,  and  mileage  at  the  rate  of  twenty  cents  per 
mile,  one  way,  from  his  residence  to  the  place  of  meeting  of  said  board.  Said  com- 
pensation of  said  members  and  of  said  secretary  shall  be  paid  monthly  in  the  same 
manner  and  out  of  the  same  fund  as  the  salaries  of  other  county  officers  are  paid. 
Claims  for  such  mileage  shall  be  presented  to  and  allowed  by  the  board  of  supervisors 
before  payment.  The  compensation  of  the  members  of  the  county  board  of  education 
herein  provided  is  not  in  addition  to  that  provided  in  section  one  thousand  seven 
hundred  seventy. 

17.  [Population  of  townships.]  For  the  purposes  of  subdivisions  thirteen  and  four- 
teen of  this  section,  the  population  of  the  several  judicial  townships  shall  be  ascertained 
by  the  board  of  supervisors,  by  multiplying  by  five  the  vote  for  presidential  electors 

cast  in  each  township  at  the  next  preceding  election. 

« 
l-listory:  Original  section  enacted  March  12,  1872,  founded  upon 
§  12  Act  April,  1850,  Stats,  and  Amdts.  1850,  p.  171 ;  repealed  and  pres- 
ent section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  526, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  364;  amended  February  12,  1911, 
and  April  27,  1911,  Stats,  and  Amdts.  1911,  pp.  230,  1166;  amendment 
June  16,  1913  (not  showing  which  of  the  Acts  of  1911  was  intended  to 
be  amended).  Stats,  and  Amdts.  1913,  p.  1419;  April  16,  1917,  Stats, 
and  Amdts.  1917,  p.  130.    In  efTect  July  27,  1917. 
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ARTICLE  XLVI. 

COUNTIES  OF  THE  FORTY-SIXTH  CLASS. 

§4275.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
forty-sixth  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

(a)  The  county  clerk,  two  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  county  clerk 
one  deputy  who  shall  receive  a  salary  of  one  thousand  dollars  per  annum,  and  one 
deputy  who  shall  receive  a  salary  of  eight  hundred  dollars  per  annum;  the  deputies 
herein  provided  for  shall  be  aj>pointed  by  the  county  clerk,  and  their  salaries  shall  be 
paid  by  said  county  in  equal  monthly  installments  at  the  same  time  and  in  the  same 
manner  and  out  of  the  same  funds  as  the  salary  of  the  county  clerk  is  paid.  All  fees 
collected  by  the  clerk  as  are  now  or  may  hereafter  be  required  by  law  shall  by  him  be 
paid  into  the  county  treasury. 

(b)  The  sherlfr,  five  thousand  dollars  per  annum,  and  the  fees  or  commissions  for  the 
service  of  all  papers  issued  by  any  court  of  the  state  outside  of  his  county;  also,  his 
actual  and  necessary  traveling  expenses  in  the  execution  of  a  warrant  outside  of  his 
county  isslied  by  a  court  or  magistrate  of  his  county. 

(c)  The  recorder,  one  thousand  four  hundred  forty  dollars  per  annum,  and,  in  addi- 
tion thereto,  all  fees  which  said  recorder  is  now  or  may  hereafter  be  entitled  to  receive 
as  such  recorder,  or  which  are  now  or  may  hereafter  be  required  by  law  to  be  collected 
by  said  recorder. 

(d)  The  auditor,  one  thousand  five  hundred  dollars  per  annum. 

(e)  The  treasurer,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  all 
commissions  and  fees  required  or  permitted  by  any  law  of  this  state  or  of  the  United 
States  to  be  collected  by  the  treasurer  either  as  an  officer  or  ex  officio  officer,  his  depu- 
ties or  assistants,  for  the  performance  of  any  official  duty,  shall  be  collected  for  the 
benefit  of  the  county  and  shall  be  paid  into  the  general  fund  of  the  county  monthly. 

(f)  The  tax-collector,  one  thousand  five  hundred  dollars  per  annum. 

(g)  The  aMeuor,  four  thousand  dollars  per  annum;  provided,  that  said  assessor  shall 
be  entitled  to  receive  and  retain  for  his  own  use  four  per  cent  only  on  personal  property 
tax  collected  by  him  as  authorized  by  section  three  thousand  eight  hundred  twenty 
of  the  Political  Code  of  the  State  of  California. 

(h)  The  district  attorney,  three  thousand  dollars  per  annum;  provided,  that  said 
officer  shall  refrain  from  the  private  practice  of  law;  provided,  further,  that  in  counties 
of  this  class,  there  shall  be  and  is  hereby  allowed  to  the  district  attorney  a  stenographer 
or  office  clerk,  to  be  appointed  by  the  district  attorney,  who  shall  receive  a  salary  of  six 
hundred  dollars  per  annum,  to  be  paid  in  equal  monthly  installments,  at  the  same  time, 
in  the  same  manner  and  out  of  the  same  funds  as  the  salary  of  the  district  attorney 
is  paid. 

(i)  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

(j)  The  public  adminl8trator[,]  such  fees  as  are  now  or  may  be  hereafter  allowed  by 
law. 

(k)  The  superintendent  of  schools,  two  thousand  seven  hundred  dollars  per  annum 
and  traveling  expenses  while  visiting  schools  ot  his  county ;  and  for  services  as  secre- 
tary of  the  board  of  education  he  shall  receive  five  dollars  per  day  for  each  day  said 
board  is  in  session. 

(1)    The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

(m)  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month,  and  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are 
paid,  which  shall  be  In  full  for  all  services  rendered  by  them  in  criminal  cases:  In 
townships  having  a  population  of  more  than  nine  hundred,  seventy-five  dollars  per 
month;  in  townships  having  a  population  less  than  nine  hundred  and  more  than  five  hun- 
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dred,  fifty  dollars  per  month;  In  townships  having  a  population  less  than  five  hundred, 
twenty  dollars  per  month. 

(n)  Constables  shall  receive  the  following  monthly  salaries  to  be  paid  each  month, 
and  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are  paid,  which 
shall  be  in  full  for  all  services  rendered  by  them  in  criminal  cases:  In  townships  having 
a  population  of  more  than  nine  hundred,  seventy-five  dollars  per  month;  in  townships 
having  a  population  of  less  than  nine  hundred  and  more  than  five  hundred,  fifty  dollars 
per  month;  In  townships  having  a  population  of  less  than  five  hundred,  twenty  dollars 
per  month;  provided,  that  each  constable  shall  receive  his  actual  and  necessary 
expenses  incurred  in  conveying  prisoners  to  the  county  Jail.  In  addition  to  the  com- 
pensation received  in  criminal  cases  each  constable  shall  receive  and  retain  for  his 
own  use  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law  for  all  services  per- 
formed by  him  in  civil  actions. 

(o)  8up6rvlsor8[,]  the  sum  of  one  hundred  twenty-five  dollars  per  month  each;  mileage 
at  the  rate  of  ten  cents  per  mile  for  each  mile  actually  traveled  by  them  In  the  dis- 
charge of  their  duties  either  as  road  commissioner  or  supervisor,  not  exceeding  in  the 
aggregate  two  hundred  fifty  dollars  per  annum.  Supervisors  shall  also  receive  their  nec- 
essary expenses  when  the  performance  of  duty  as  supervisor  or  road  commissioner 
takes  them  out  of  the  county. 

(p)  The  officlai  reporters,  same  as  now  provided  by  law. 

(q)  [Jurors.]  In  counties  of  this  class  grand  jurors  and  trial  Jurors  in  the  superior 
court  shall  receive  for  each  day's  attendance  the  sum  of  three  dollars,  and  for  each 
mile  actually  and  necessarily  traveled  from  their  residence  to  the  county  seat,  the  simi 
of  fifteen  cents;  such  mileage  to  be  allowed  but  once  during  each  session  such  jurors 
are  required  to  attend. 

(r)  [Effect  of  act.  In  effect,  when.]  It  is  hereby  declared  that  nothing  herein  con- 
tained constitutes  an  increase  in  compensation  of  any  of  the  officials  mentioned  herein 
and  this  act  shall  take  effect  In  accordance  with  the  provisions  of  section  one  of  arti- 
cle four  of  the  constitution. 

History:  Former  section,  providing  when  county  surveyor  is  inter- 
ested in  lands,  court  to  appoint  some  other  person,  repealed  and 
present  section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907, 
p.  530,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  368;  amended  March  26,  1909, 
Stats,  and  Amdts.  1909,  p.  730;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  236,  and  again  amended  April  17,  1911,  Stats,  and  Amdts.  1911, 
p.  938  (which  amendment  is  given  in  Biennial  Supplement  1911  as 
§4275[a]);  amendment  approved  June  16,  1913,  does  not  indicate 
whether  it  is  the  Act  of  February  28,  or  April  17,  1911,  which  it  is 
intended  to  amend.  Stats,  and  Amdts.  1913,  p.  1363;  amended  May  19, 

1916,  Stats,  and  Amdts.  1916,  p.  699;  June  1,  1917,  Stats,  and  Amdts. 

1917,  p.  1606.   in  effect  July  31,  1917. 

ARTICLE  XLVII. 

COUNTIES  OF  THE  FOETYSEVENTH  CLASS. 

§  4276.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
forty-seventh  class,  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  one  thousand  five  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class,  there  shall  be  a  deputy  county  clerk,  who  shall  be  appointed 
by  the  county  clerk,  whose  salary  shall  be,  per  annum,  a  sum  not  to  exceed  nine  hun- 
dred dollars;  which  salary  shall  be  fixed  by  said  county  clerk,  and  which  said  salary 
shall  be  paid  by  said  county  at  the  time  and  in  the  same  manner  and  out  of  the  same 
fund  as  the  salary  of  the  county  clerk. 

2.  The  sheriff,  five  thousand  dollars  per  annum  and  mileage  for  service  of  any  and 
all  processes  required  by  law  to  be  served  by  him,  at  the  rate  of  ten  cents  per  mile 
for  every  mile  necessarily  traveled  in  the  performance  of  such  duty,  and  for  service  at 
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all  processeB  issued  from  all  courts  outside  of  his  county;  the  sheriff  to  pay  all  salaries 
of  his  deputies. 

3.  The  recorder,  one  thousand  six  hundred  dollars  per  annum;  provided,  that  such 
recorder  shall  collect  and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the 
county,  the  fees  required  by  law. 

4.  The  auditor,  one  thousand  five  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  five  hundred  dollars  per  annum. 

6.  The  tax-collector,  one  thousand  five  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  one  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  one  hundred. dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by 
law. 

11.  The  superintendent  of  schools,  oae  thousand  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month  as  salaries  of  county  officers  are  paid,  which  shall  be  in  full  compensation 
for  all  services  rendered,  as  hereinafter  provided:  In  townships  having  a  population 
of  three  thousand  or  more,  fifty  dollars  per  month,  which  said  salary  shall  be  in  full 
compensation  for  all  services  rendered  by  said  justices  of  the  peace  in  both  civil  and 
criminal  cases,  and  all  such  fees  as  are  allowed  by  law  in  civil  cases  shall  be  paid  by 
said  justices  of  the  peace  into  the  county  treasury,  as  the  fees  of  county  officers  are 
paid  in.  In  townships  having  a  population  under  three  thousand,  twenty-five  dollars 
per  month,  which  shall  be  in  full  compensation  for  all  services  rendered  in  criminal 
cases.  In  addition  to  the  above  salary,  each  justice  of  the  peace  shall  collect  and 
retain  for  his  own  use  and  benefit  in  civil  cases,  such  fees  as  are  now  or  may  hereafter 
be  allowed  by  law.  In  townships  having  a  population  of  not  less  than  one  thousand 
and  under  two  thousand,  twenty  dollars  per  month,  which  shall  be  in  full  compensa- 
tion for  all  services  rendered  in  criminal  cases.  In  addition  to  the  above  salary,  each 
justice  of  the  peace  shall  collect  and  retain  for  his  own  use  and  benefit  in  civil  cases 
such  fe*es  as  are  now  or  may  be  hereafter  allowed  by  law.  In  townships  having  a  popu- 
lation of  less  than  one  thousand,  fifteen  dollars  per  month,  which  shall  be  in  full  com- 
pensation for  all  services  rendered  in  criminal  cases.  In  addition  to  the  above  salary 
each  justice  of  the  peace  shall  collect  and  retain  for  his  own  use  and  benefit  in  civil 
cases,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  six  hundred  dollars 
per  annum;  thirty  cents  per  mile  one  way  in  attending  the  meetings  of  the  board. 
Three  dollars  per  day  when  actually  serving  as  road  commissioner,  not  to  exceed  three 
hundred  dollars  per  annum. 

16.  [Reporter.]  In  counties  of  this  class,  the  official  reporter  of  the  superior  court 
shall  receive*  as  full  compensation  for  taking  notes  in  criminal  cases  in  said  court, 
before  the  grand  jury,  for  preliminary  examinations,  and  for  coroners'  inquests,  a 
monthly  salary  of  seventy-five  dollars,  payable  out  of  the  county  treasury  at  the  same 
time  and  in  the  same  manner  as  the  salaries  of  the  county  officers  are  paid,  and  shall 
receive  as  compensation  for  taking  notes,  when  required.  In  civil  cases  a  per  diem  of 
ten  dollars,  to  be  paid  by  the  litigants  as  the  court  may  direct;  and  for  transcription 
of  said  notes,  when  required,  the  sum  of  fifteen  cents  per  folio  for  the  original,  and 
five  cents  per  folio  for  each  copy  thereof;  said  compensation  for  transcription  in 
criminal  cases  and  coroners'  inquests  to  be  audited  and  allowed  by  the  board  of  super- 
visors as  other  claims  against  the  county,  and  paid  out  of  the  county  treasury;  and  in 
dvil  cases  to  be  paid  by  the  party  ordering  the  same,  or  when  ordered  by  the  judge, 
by  either  party,  or  by  both  or  all  parties,  as  the  court  may  direct.  He  shall  also  be 
allowed  his  actual  traveling  expenses  when  reporting  outside  the  county  seat. 

17.  [Population  of  townships.]  The  board  of  supervisors  shall  determine  the  popu- 
lation of  each  township  for  the  purpose  of  fixing  the  salary  of  the  township  officers 
aforesaid. 
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History:  Enacted  March  18,  1907,  Stata.  and  Amdts.  1907,  p.  532, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  369;  amended  March  13,  1909, 
Stats,  and  Amdts.  1909,  p.  306;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  337,  and  amended  again  April  27,  1911,  Stats,  and  Amdts.  1911, 
p.  117  (which  amendment  is  given  In  Biennial  Supplement  1911  as 
§4276 [a]);  amendment  approved  June  16,  1913,  fails  to  indicate 
whether  the  Act  of  February  28,  or  that  of  April  27,  1911,  was  the  one 
intended  to  be  amended.  Stats,  and  Amdts.  1913,  p.  1194;  amended 
June  9,  1915,  Stats,  and  Amdts.  1915,  p.  1383;  May  28,  1917,  Stats,  and 
Amdts.  1917,  p.  1107.    In  effect  July  27,  1917. 

§  4276a.  FEES  OF  JURORS  AND  WITNESSES.  In  counties  of  the  forty- 
seventh  class,  jurors  and  witnesses  shall  receive  the  following  fees  and  mileage: 

Jurors.  For  attending  as  a  grand  juror,  for  each  day's  actual  attendance,  per  day, 
three -dollars,  and  twenty  cents  per  mile  for  each  mile  actually  traveled,  in  going  only; 
for  attending  as  a  trial  juror  in  the  superior  court  In  civil  and  criminal  cases,  for  each 
day's  actual  attendance,  per  day,  three  dollars,  and  twenty  cents  per  mile  for  each 
mile  actually  traveled,  in  going  only;  for  attending  as  a  trial  juror  in  the  justice's 
court,  in  civil  cases  only,  for  each  day's  actual  attendance,  per  day,  two  dollars,  and 
twenty  cents  per  mile  for  each  mile  actually  traveled,  in  going  only.  The  fee  of  such 
jurors  shall  be  paid  to  them,  respectively,  on  each  day  during  the  period  of  their 
attendance,  if  demanded,  and  the  mileage  herein  provided  for  shall  be  paid  at  the 
time  the  fee  for  the  first  day's  attendance  is  paid. 

Witnesses.  For  each  day's  actual  attendance  when  legally  required  to  attend  upon 
the  superior  court,  per  day,  three  dollars,  and  twenty  cents  per  mile  for  each  mile 
actually  traveled,  in  going  only;  and  for  each  day's  actual  attendance  when  legally 
required  to  attend  upon  the  justice's  court,  in  civil  cases  only,  per  day,  two  dollars,  and 
twenty  cents  per  mile  for  each  mile  actually  traveled,  in  going  only.  Witnesses  in 
criminal  cases  shall  be  paid  their  fees  and  mileage,  as  In  this  section  provided,  imme- 
diately upon  their  being  discharged  by  the  court  Witnesses  in  civil  cases  may  demand 
the  payment  of  their  fees  and  mileage  for  one  day,  in  advance,  and  when  so  demanded 
shall  not  be  compelled  to  attend  until  the  same  shall  have  been  paid. 

History:     Enacted  May  28,  1917,  Stats,  and  AmdU.  1917,  p.  1109. 
In  effect  July  27,  1917. 

ARTICLE  XLVm. 

COUNTIES  OP  THE  FOBTY-EIGHTH  CLASS. 

§4277.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
forty-eighth  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  offices,  the  following  compensation  and 
salaries,  to  wit: 

1.  The  county  clerk,  two  thousand  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  annum,  and  actual  traveling 
expenses  incurred  in  the  pursuit  or  arrest  of  criminals,  either  in  or  out  of  his  county. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum;  and  the  said  recorder 
may  appoint  one  deputy  recorder,  which  said  office  of  deputy  recorder  is  hereby  created. 
The  salary  of  such  deputy  recorder  is  hereby  fixed  at  one  thousand  dollars  per  annum, 
such  salary  to  be  paid  at  the  same  time  and  In  the  same  manner  as  the  salary  of  county 
officers  is  paid. 

4.  The  auditor,  five  hundred  dollars  per  annuuL 

5.  The  treasurer,  one  thousand  two  hundred  dollars  per  annum. 

6.  The  tax-collector,  eight  hundred  dollars  per  annum,  which  shall  be  In  full  for  all 
services  as  tax-collector  and  license-collector;  provided,  that  in  counties  of  this  class 
there  shall  be  one  deputy  tax-collector  who  shall  be  appointed  by  the  tax-collector  of 
said  county,  and  shall  receive  a  salary  of  nine  hundred  dollars  per  annum,  payable  at 
the  same  time  and  in  the  same  manner  as  the  salary  of  the  county  officers  Is  paid. 
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7.  The  atteMor,  one  thousand  eight  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  one  chief  deputy  assessor  and  one  deputy  assessor, 
who  shall  be  appointed  by  the  assessor  of  said  county.  Said  deputy  assessor  shall 
serve  as  such  only  during  the  months  of  March,  April,  MAy  and  June  of  each  year  and 
shall  receive  a  salary  of  one  hundred  dollars  per  month,  payable  during  the  period 
of  such  service,  and  said  chief  deputy  assessor  shall  receive  a  salary  of  one  thousand 
two  hundred  dollars  per  year,  such  salaries  to  be  payable  at  the  same  time  and  in  the 
same  manner  as  the  salary  of  the  county  officers  is  paid. 

8.  The  district  attorney,  one  thousand  five  hundred  dollars  per  anniun. 

9.  The  coroner,  five  hundred  dollars  per  annum,  and  his  actual  traveling  and  other 
expenses  while  performing  the  duties  of  his  office. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by 
law. 

11.  The  superintendent  of  schools,  one  thousand  six  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  his  county. 

12.  The  surveyor,  nine  hundred  dollars  per  annimi,  and  in  addition  thereto,  he  shall 
receive  his  actual  traveling  and  other  necessary  expenses  Incurred  by  him  while 
engaged  in  work  for  the  county. 

13.  [Supervisors.]  Each  supervisor,  fifty  dollars  per  month,  payable  at  the  same 
time  and  in  the  same  manner  as  other  county  officers  are  paid,  and  his  necessary  and 
actual  expenses  when  attending  to  the  business  of  the  county  by  order  of  the  board, 
and  mileage  at  the  rate  of  twenty  cents  per  mile  for  traveling  from  his  residence  to 
the  county  seat  to  attend  the  sessions  of  the  board,  and  mileage  at  the  rate  of  twenty 
cents  per  mile  one  way  for  all  actual  distances  traveled  by  him  In  the  performance 
of  his  duties  as  road  commissioner. 

14.  [Classification  of  townships.]  In  counties  of  this  class  the  township  officers 
shall  receive  the  following  compensation:  For  the  purpose  of  fixing  the  compensation 
of  Justices  of  the  peace  and  constables  according  to  their  duties  townships  in  counties 
of  this  class  are  hereby  classified  according  to  their  population  as  follows:  Townships 
having  a  population  of  two  thousand  four  hundred  or  more  shall  belong  to  and  be 
known  as  townships  of  the  first  class.  Townships  having  a  population  of  more  than 
one  thousand  two  hundred  and  less  than  two  thousand  four  hundred  shall  belong  to 
and  be  known  as  townships  of  the  second  class.  Townships  having  a  population  of 
less  than  one  thousand  two  hundred  shall  belong  to  and  be  known  as  townships  of  the 
third  class. 

Justices  of  the  peace  shall  receive  the  following  salaries:  In  townships  of  the  first 
class  forty  dollars  per  month;  in  townships  of  the  second  class  twenty  dollars  per 
month,  and  in  townships  of  the  third  class  fifteen  dollars  per  month.  Such  salaries 
shall  be  paid  In  the  same  manner  and  out  of  the  same  fund  as  salaries  of  county 
officers  are  paid,  and  shall  be  compensation  in  full  for  all  services  rendered.  All  fees 
received  by  Justices  of  the  peace  shall  be  paid  into  the  county  treasury  every  month. 

15.  Constables  shall  receive  the  following  monthly  salaries,  payable  at  the  same 
time  and  in  the  same  manner  as  county  officers  are  paid,  which  shall  be  in  full  for 
all  services  rendered  by  them  in  criminal  actions:  In  townships  of  the  first  class  thirty 
dollars  per  month;  In  townships  of  the  second  class  fifteen  dollars  per  month;  in 
townships  of  the  third  class  fifteen  dollars  per  month;  provided,  that  in  addition  to  the 
salary  herein  allowed  each  constable  shall  be  paid  out  of  the  treasury  of  the  county  for 
traveling  expenses  outside  of  his  township  for  service  of  a  warrant  of  arrest  or  any 
other  paper  in  a  criminal  case  such  fees  as  are  now  or  may  be  hereafter  allowed  by 
law,  and  for  transporting  prisoners  to  the  county  jail  the  actual  expenses  for  such 
transportation,  and  his  actual  and  necessary  expenses  in  keeping  and  caring  for 
property  seized  by  him  under  a  writ  of  attachment  or  execution;  and  provided,  further,, 
that  constables  may  retain  for  their  own  use,  the  fees  which  are  now  or  may  be  here- 
after allowed  to  them  In  civil  cases. 

16.  For  the  purposes  of  sections  fourteen  and  fifteen,  the  population  of  the  several 
townships  shall  be  ascertained  by  multiplying  by  two  and  one-half  the  number  of 
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county  officers  are  paid,  and  which  sum  shall  be  in  full  compensation  for  all  services 
rendered  by  them. 

In  townships  of  the  second  class,  justices  of  the  peace  shall  receive  seventy-five  dol- 
lars per  month  to  be  paid  each  month  out  of  the  same  fund  and  at  the  same  time  as  the 
county  officers  are  paid  and  which  sum  shall  be  in  full  compensation  for  all  services 
rendered  by  them. 

16.  Constables  in  counties  of  this  class  shall  receive  the  following  monthly  salaries 
to  be  paid  each  month  out  of  the  same  fund  and  at  ^he  same  time  as  the  county  officers 
are  paid,  which  sum  shall  be  in  full  compensation  for  all  services  rendered  by  them  in 
criminal  cases,  the  same  to  include  all  costs  of  transportation  of  all  prisoners  within 
the  county,  to  wit:  Constables  in  townships  of  the  first  class  shall  receive  a  monthly 
salary  of  seventy-five  dollars  per  month,  and  constables  of  townships  of  the  second 
class  shall  receive  a  monthly  salary  of  sixty  dollars  per  month;  provided,  further,  that 
when  any  constable  is  required  to  serve  a  warrant  of  arrest  or  any  other  paper  of  a 
criminal  case  he  shall  be  allowed  mileage  both  going  and  coming,  at  the  rate  of  ten 
cents  per  mile,  but  shall  not  be  allowed  any  sum  for  any  other  expenses. 

17.  [Reporter.]  In  counties  of  this  class  the  official  reporter  of  the  superior  court 
shall  receive,  as  full  compensation  for  taking  notes  in  civil  and  criminal  cases  tried  in 
said  court,  such  fees  as  are  now  or  may  be  hereafter  provided  by  law;  said  compen- 
sation for  per  diem  and  transcription  in  criminal  cases  to  be  audited  and  allowed  upon 
a  written  order  of  the  court,  and  paid  out  of  the  county  treasury,  and  in  civil  cases  to 
be  paid  by  the  party  ordering  the  same,  or,  when  ordered  by  the  Judge,  by  either  party, 
or  jointly  by  both  parties,  as  the  court  may  direct. 

18.  [Jurors.]  In  counties  of  this  class,  grand  jurors  and  jurors  in  the  superior  court 
in  criminal  and  civil  cases  shall  be  paid  three  dollars  per  day  for  each  day's  attendance, 
and  for  each  mile  actually  traveled  in  attending  court  as  such  juror  under  summons 
or  under  order  of  court,  in  going  only,  twenty-five  cents;  and  in  criminal  cases,  the 
county  clerk  shall  certify  to  the  auditor  the  number  of  days  [in]  attendance  and  the 
number  of  miles  traveled  by  each  such  juror,  and  the  auditor  shall  then  draw  his  war- 
rant for  the  fees  and  mileage  due  such  juror,  and  the  treasurer  shall  pay  the  same. 

19.  [Witnesses.]  In  counties  of  this  class,  witnesses,  when  legally  required  to 
attend  upon  the  superior  court,  in  criminal  cases,  shall  be  paid  two  dollars  per  day 
for  each  day's  actual  attendance,  and  twenty-five  cents  per  mile  for  each  mile  actually 
traveled,  in  going  only;  and  in  criminal  cases  the  county  clerk  shall  certify  to  the 
auditor  the  number  of  days  [in]  attendance  and  the  number  of  miles  traveled  by  each 
such  witness,  and  the  auditor  shall  then  draw  his  warrant  for  the  fees  and  mileage  due 
such  witness,  and  the  treasurer  shall  pay  the  same. 

History:  Former  section,  requiring  county  surveyor  to  make  survey 
on  application  made  to  him,  enacted  March  12,  1872;  repealed  and 
present  section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907, 
p.  519,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  357;  amended  March  10, 
1909,  Stats,  and  Amdts.  1909,  p.  269;  February  28,  1911,  Stats,  and 
Amdts.  1911,  p.  221;  June  12,  1915,  Stats,  and  Amdts.  1915,  p.  1521; 
May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1141.    In  effect  July  27,  1917. 

§  4268a.  FEES  OF  JURORS  AND  WITNESSES.  In  counties  of  the  thirty- 
ninth  class,  Jurors  and  witnesses  shall  receive  the  following  fees  and  mileage: 

In  criminal  cases  the  county  clerk  shall,  daily,  during  the  attendance  of  each  juror 
or  witness,  make  his  certificate  as  to  such  attendance  (the  certificate  as  to  the  first 
day's  attendance  of  such  juror  or  witness,  to  cover  and  include  the  number  of  miles 
traveled  by  such  juror  or  witness);  and  the  auditor  shall,  daily,  upon  the  request  of 
such  juror  or  witness  draw  his  warrant  in  favor  of  such  juror  or  witness  for  the  sum 
named  in  such  certificate,  and  the  treasurer  shall  pay  the  same; 

F6r  attending  as  a  ^fand  juror  for  each  day's  actual  attendance,  per  day,  three 
dollars,  and  twenty-five  cents  per  mile  for  each  mile  actually  traveled  in  going  only, 
such  mileage  to  be  paid  at  the  time  that  the  fee  for  the  first  day's  attendance  Is  paid; 

For  attending  as  a  trial  juror  in  criminal  cases,  for  each  day's  actual  attendance,  per 
day,  three  dollars,  and  twenty-five  cents  per  mile  for  each  mile  actually  traveled  in 
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going  only,  such  mileage  to  be  paid  at  the  time  that  the  fee  for  the  first  day's  attendance 
is  paid; 

F6r  attending  as  a  witness  in  criminal  cases,  for  each  day's  actual  attendance,  per 
day,  three  dollars,  and  twenty-five  cents  per  mile  for  each  mile  actually  traveled  in 
going  only,  such  mileage  to  be  paid  at  the  time  that  the  fee  for  the  first  day's  attendance 
is  paid. 

History:     Enacted  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1140. 
In  effect  July  27,  1917. 

ARTICLE  XLII. 

COUNTIES  OF  THE  FORTY-SECOND  CLASS. 

§  4271.  SALABIZS  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
forty-second  class,  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law,  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  two  thousand  four  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be  and  is  hereby  allowed  the  county  clerk  the  fol- 
lowing deputies,  who  shall  be  appointed  by  the  county  clerk,  and  shall  be  paid  salaries 
as  follows:  one  deputy  county  clerk  at  a  salary  of  one  hundred  twenty-five  dollars 
per  month,  and  one  deputy  county  clerk  at  a  salary  of  seventy-five  dollars  per  month. 
The  salaries  of  said  deputy  county  clerks  shall  be  paid  in  monthly  installments  at  the 
same  time  and  in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the 
county  clerk  is  paid;  provided,  further,  that  in  counties  of  this  class,  in  each  year  in 
which  a  new  and  complete  or  supplemental  registration  of  voters  is  required  by  law, 
the  county  clerk  shall  appoint  as  many  deputy  registration  clerks  as  may  be  necessary 
for  the  convenient  registration  of  voters  of  the  county,  which  deputy  registration  clerks 
shaU  receive  as  compensation  for  their  services  the  sum  of  ten  cents  per  name  for  each 
and  every  voter  registered  by  them;  said  compensation  to  be  paid  out  of  the  general 
fund  of  the  county,  on  the  presentation  and  filing  with  the  board  of  supervisors  of  the 
county  of  a  duly  verified  claim  therefor,  approved  by  the  county  clerk. 

2.  The  sherifr,  five  thousand  dollars  per  annum  and  such  mileage  as  is  allowed  by 
law  for  service  of  all  papers  wherever  issued  by  any  court  outside  this  county  and  all 
mileage  for  service  of  paper  in  civil  cases  in  his  own  county  and  actual  expenses 
incurred  in  criminal  cases;  provided,  further,  that  in  counties  of  this  class  there  shall 
be  and  is  hereby  allowed  to  the  sheriff  one  deputy  who  shall  be  appointed  by  the 
sherifT  and  shall  be  paid  a  sum  of  one  hundred  dollars  per  month,  which  said  sum  shall 
be  paid  by  said  county  in  equal  monthly  installments  at  the  same  time  and  in  the  same 
manner  as  the  salary  of  the  sheriff  is  paid. 

3.  The  recorder,  two  thousand  one  hundred  dollars  per  annum;  provided,  further, 
that  in  counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  recorder,  one 
deputy  recorder  who  shall  be  appointed  by  the  recorder  and  shall  be  paid  a  sum  of  one 
hundred  dollars  per  month;  also,  an  additional  deputy  recorder  who  shall  be  appointed 
by  the  recorder  and  who  shall  be  paid  a  salary  of  seventy-five  dollars  per  month,  which 
said  sum  shall  be  paid  by  said  county  in  equal  monthly  installments  at  the  same  time, 
in  the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  recorder  is  paid. 

4.  The  auditor,  the  sum  of  two  thousand  dollars  per  annum;  provided,  that  in  coun- 
ties of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  auditor  one  deputy 
auditor  which  said  office  is  hereby  created  who  shall  be  appointed  by  the  auditor  and 
shall  be  paid  a  salary  of  seventy-five  dollars  per  month,  which  sum  shall  be  paid  by 
said  county  in  monthly  installments  at  the  same  time  and  in  the  same  manner  and  out 
of  the  same  funds  as  the  salary  of  the  auditor. 

5.  The  treasurer,  two  thousand  dollars  per  annum. 

6.  The  tax-col  lector,  one  thousand  eight  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  there  shall  be  and  there  is  hereby  allowed  to  the  tax-collector 
one  deputy  tax-collector,  which  office  is  hereby  created,  said  deputy  tax-collector  to  be 
appointed  by  the  tax-collector  and  to  be  paid  a  salary  of  seventy-five  dollars  per  month, 
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which  said  sum  shall  be  paid  by  the  county  In  monthly  installments  at  the  same  time,  in 
the  same  manner  and  out  of  the  same  fund  as  the  salary  of  the  tax-collector  is  paid. 

7.  The  assessor,  two  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  one  deputy  assessor,  who  shall  be  appointed  by  the 
assessor  and  shall  receive  as  compensation  for  all  services  performed  by  him  the  sum 
of  one  hundred  dollars  per  month;  and  provided,  further,  that  the  assessor  may  appoint 
such  additional  deputies  as  may  be  required  in  the  Judgment  of  the  assessor,  the  length 
of  time  that  such  deputies  shall  serve  in  any  one  year  not  to  exceed,  in  the  aggregate, 
three  hundred  twelve  days,  and  the  aggregate  compensation  to  be  paid  all  of  said 
deputies  not  to  exceed  in  any  one  year  the  smn  of  one  thousand  two  hundred  forty- 
eight  dollars,  which  shall  be  paid  out  of  the  county  treasury  in  the  same  manner,  at 
the  same  time  and  out  of  the  same  funds  as  the  salaries  of  other  county  officers  are 
paid;  provided,  further,  that  the  assessor  may  appoint  one  copyist,  to  be  paid  a  com- 
pensation of  three  dollars  per  day  for  a  period  not  to  exceed  four  months  in  any  one 
year,  and  such  allowance  shall  be  made  as  other  claims  are  allowed  by  the  board  of 
supervisors,  and  when  so  allowed  shall  be  paid  out  of  the  salary  fund. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum;  provided, 
the  district  attorney  may  appoint  a  stenographer,  whose  compensation  shall  be  seventy- 
five  dollars  per  month,  and  such  allowance  shall  be  made  as  other  claims  are  allowed 
by  the  board  of  supervisors,  and  when  so  allowed  shall  be  paid  out  of  the  salary  fund. 

9.    The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  pubiic  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum; 
provided,  that  in  counties  of  this  class  there  shall  be  and  is  hereby  allowed  to  the 
superintendent  of  schools  a  deputy  who  shall  be  appointed  by  the  superintendent  of 
schools  and  paid  a  salary  of  five  hundred  dollars  per  annum,  said  salary  to  be  paid 
by  said  county  in  monthly  installments  at  the  same  time  and  in  the  same  manner  and 
out  of  the  same  fund  as  the  salary  of  the  superintendent  of  schools  is  paid. 

12.  The  surveyor,  ten  dollars  per  day  when  engaged  in  county  work.  He  shall  also 
receive  his  actual  expenses  when  at  work  in  the  field. 

13.  [Townsiiip  officers.]  In  counties  of  this  class,  the  township  officers  shall  receive 
the  following  compensation  for  all  services  rendered  by  them  in  criminal  matters  of 
whatever  kind,  character  or  description:  In  townships  having  a  population  of  five 
thousand  or  more,  Justices  of  the  peace  and  constables  shall  receive  a  monthly  salary 
of  one  hundred  twenty-five  dollars,  to  be  paid  each  month  in  the  same  manner  and 
out  of  the  same  fund  as  the  salaries  of  county  officers  are  paid.  In  townships  having  a 
population  of  less  than  five  thousand,  said  Justices  of  the  peace  shall  receive  a  salary 
of  six  hundred  dollars  per  annum,  and  constables  shall  receive  a  salary  of  four  hundred 
eighty  dollars  per  annum,  to  be  paid  in  monthly  installments. 

14.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  one  thousand  eight 
hundred  dollars  per  annum,  in  full  payment  for  services  as  member  of  the  board 
of  supervisors,  as  member  of  the  board  of  equalization  and  as  road  commissioner,  and 
twenty-five  cents  per  mile  while  traveling  from  his  residence  to  the  county  seat  not 
more  than  once  each  month.  It  is  hereby  found  as  a  fact  that  the  changes  provided 
for  in  this  subdivision  do  not  work  an  increase  in  compensation  of  this  office,  and  it  is 
intended  that  the  same  shall  apply  immediately  to  the  present  incumbents. 

15.  [Reporter.]  In  counties  of  this  class,  the  official  reporter  of  the  superior  court 
shall  receive  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law.  The  comi>en- 
sation  allowed  each  officer  above  enumerated  shall  be  in  full  payment  for  all  services 
performed  by  him. 

History:  Original  section  enacted  March  12,  1872,  founded  upon  §  10, 
Act  April  9,  1850,  Stats.  1850,  p.  171;  repealed  and  present  section 
enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  525,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  362;  amended  February  28,  1911,  Stats,  and 
Amdts.  1911,  p.  228;  June  1,  1915,  Stats,  and  Amdts.  1915,  p.  1040; 
May  28,  1917,  Stats,  and  Amdts.  1917,  p.  992.   in  effect  July  27,  1917. 
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1.  CoBstmetloa. — ^The  amendment  of  1911  amendment,  notwithstandinff  that  it  pro- 
Hxlng  the  salary  of  the  assessor  of  counties  vided  it  should  take  effect  Immediately  on 
of  the  forty-second  class  at  twenty-five  hun-  passasre,  as  prior  to  such  amendment  such 
dred  dollars  and  allowing:  him  a  deputy  at  officer  was  not  allowed  any  deputy,  although 
one  hundred  dollars  a  month  for  six  months  allowed  the  same  salary. — ^McFadden  v.  Bor- 
is inapplicable  to  the  Incumbent  of  such  den,  28  Cal.  App.  471,  152  Pac.  977. 
office   at    the    time   of   the   passagre    of   the 

ARTICLE  XLIII. 

COUNTIES  OF  THE  POBTY-THIRD  CLASS. 

§  4272.  SALARTF.8  AND  FEES  OF  OFFIOEBS  OF.  In  counties  of  the 
forty-third  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  one  thousand  nine  hundred  twenty  dollars  per  annum,  and 
such  fees  as  he  may  be  now  or  hereafter  allowed  by  law  to  retain;  provided*  that  in 
counties  of  this  class  there  shall  be  and  there  hereby  is  allowed  to  the  county  derk  one 
deputy  clerk,  who  shall  be  appointed  by  the  county  clerk  and  shaU  be  paid  a  salary 
as  follows:  the  sum  of  one  thousand  two  hundred  dollars  per  annum,  which  sum  shall 
be  paid  by  the  said  county  in  equal  monthly  installments  at  the  same  time  and  in  the 
same  manner  and  out  of  the  same  fund  as  the  salary  of  the  county  clerk  is  paid. 

2.  The  sherifr,  three  thousand  five  hundred  dollars  per  annum.  The  sherift  shall 
also  receive  for  his  own  use  and  benefit  all  fees,  commissions  and  mileage,  in  all  civil 
cases  within  his  county,  and  all  fees,  commissions  and  mileage  for  service  of  any 
papers  issued  by  any  court  outside  of  his  county. 

3.  The  recorder,  one  thousand  two  hundred  dollars  per  annum,  and  such  fees  as  he 
may  be  now  or  hereafter  allowed  by  law  to  retain.  The  board  of  supervisors  is  hereby 
authorized  to  employ  such  number  of  copyists  at  such  salaries  and  for  such  length  of 
time  as  the  said  board  may  deem  necessary  to  properly  and  expeditiously  record  all 
instruments  and  documents  filed  for  record  in  the  office  of  the  county  recorder  of  such 
county,  and  the  salary  of  such  copyist  or  copyists  shall  be  paid  out  of  the  general  fund 
of  said  county. 

4.  The  auditor,  six  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  five  hundred  sixty  dollars  per  annum. 

6.  The  tax-collector,  seven  hundred  dollars  per  annum. 

7.  The  asseseor,  two  thousand  four  hundred  dollars  per  annum.  He  shall  also  be 
permitted  to  appoint  such  deputies  as  he  may  desire,  of  whom  one  shall  be  paid  by 
the  county  for  the  term  of  six  months,  beginning  on  the  first  Monday  in  January  in 
each  year  at  the  rate  of  one  hundred  dollars  per  month,  and  one  of  whom  shall  be  paid 
by  the  coimty  for  the  term  of  four  months,  beginning  on  the  first  Monday  in  March  in 
each  year,  at  the  rate  of  one  hundred  dollars  per  month,  and  one  of  whom  shall  be 
paid  by  the  county  at  the  rate  of  one  hundred  dollars  per  month  for  the  term  of  two 
months,  said  term  beginning  on  the  first  Monday  of  March  of  each  year.  The  board 
of  supervisors  shall  allow  the  assessor  to  appoint  extra  deputies,  other  than  as  above 
provided,  in  the  ratio  of  one  for  every  three  hundred  assessment  statements,  or  major 
fraction  thereof  in  excess  of  two  thousand  eight  hundred  statements,  and  said  extra 
deputies  shall  each  serve  four  months  in  each  year,  at  the  will  of  the  assessor,  and 
shall  be  paid  each  one  hundred  dollars  per  month.  All  salaries  of  deputies  as  above 
provided,  shall  be  paid  in  the  same  manner  and  at  the  same  time  as  the  salary  of  the 
assessor  is  paid.  All  commissions  allowed  by  law  to  the  assessor  for  the  collection  of 
poll  tax,  road  poll,  personal  property  or  special  taxes,  shall  be  paid  into  the  county 
treasury  by  the  assessor,  monthly  as  collected,  for  the  use  of  the  county,  and  shall 
be  apportioned  by  the  auditor  and  the  treasurer  to  the  salary  fimd. 

8.  The  district  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by 
law. 
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11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  his  county. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month,  and  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are 
paid,  which  shall  be  in  full  for  all  services  rendered  by  them.  In  townships  having 
a  population  of  more  than  four  thousand,  ninety  dollars  per  month;  in  townships 
having  a  population  of  less  than  four  thousand  and  more  than  two  thousand  three 
hundred,  seventy-five  dollars  per  month;  in  townships  having  a  population  of  less  than 
two  thousand  three  hundred  and  more  than  one  thousand  five  hundred,  thirty  dollars 
per  month;  in  townships  having  a  population  of  less  than  one  thousand  five  hundred 
and  more  than  six  hundred,  twenty  dollars  per  month;  in  townships  having  a  popula- 
tion of  less  than  six  hundred,  fifteen  dollars  per  month.  The  compensation  herein 
fixed  for  Justices  of  the  peace  shall  be  in  full  for  all  services  rendered,  and  all  fees 
collected  by  them  shall  be  paid  into  the  county  treasury  as  provided  by  law. 

14.  Constables  shall  receive  the  following  monthly  salaries  to  be  paid  each  month, 
and  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are  paid,  which 
shall  be  in  full  for  all  services  rendered  by  them  in  criminal  cases:  In  townships  having 
a  population  of  more  than  four  thousand,  thirty-five  dollars  per  month;  in  townships 
having  a  population  of  less  than  four  thousand  and  more  than  two  thousand,  fifteen 
dollars  per  month;  in  townships  having  a  population  of  less  than  two  thousand,  ten 
dollars  per  month;  provided,  that  each  constable  shall  receive  his  actual  and  necessary 
expenses  incurred  in  conveying  prisoners  to  the  coimty  jail.  In  addition  to  the  com- 
pensation received  in  criminal  cases,  each  constable  shall  receive  and  retain  for  his 
own  use  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law  for  all  services 
performed  by  him  in  civU  actions. 

15.  [Supervisors,  traveling  expenses.]  Each  supervisor,  nine  hundred  dollars  per 
annum,  and  twenty  cents  per  mile  for  traveling  expenses  from  his  residence  to  the 
county  seat,  and  also  necessary  expenses  when  on  official  business  outside  of  the 
county. 

16.  [Board  of  education.]  Each  member  of  the  county  board  of  education,  including 
the  secretary,  shall  receive  one  hundred  fifty  dollars  per  annimi  as  compensation  for 
his  services  on  the  board  of  education,  and  mileage  at  the  rate  of  twenty  cents  per 
mile,  one  way,  from  his  residence  to  the  place  of  meeting  of  said  board.  Said  com- 
pensation of  said  members  and  of  said  secretary  shall  be  paid  monthly  in  the  same 
manner  and  out  of  the  same  fund  as  the  salaries  of  other  county  officers  are  paid. 
Claims  for  such  mileage  shall  be  presented  to  and  allowed  by  the  board  of  supervisors 
before  payment  The  compensation  of  the  members  of  the  county  board  of  education 
herein  provided  is  not  in  addition  to  that  provided  in  section  one  thousand  seven 
hundred  seventy. 

17.  [Population  of  townships.]  For  the  purposes  of  subdivisions  thirteen  and  four- 
teen of  this  section,  the  population  of  the  several  judicial  townships  shall  be  ascertained 
by  the  board  of  supervisors,  by  multiplying  by  five  the  vote  for  presidential  electors 
cast  in  each  township  at  the  next  preceding  election. 

History:  Original  section  enacted  March  12,  1872,  founded  upon 
§  12  Act  April,  1850,  Stats,  and  Amdts.  1850,  p.  171 ;  repealed  and  pres- 
ent section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  526, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  364;  amended  February  12,  1911, 
and  April  27,  1911,  Stats,  and  Amdts.  1911,  pp.  230,  1166;  amendment 
June  16,  1913  (not  showing  which  of  the  Acts  of  1911  was  intended  to 
be  amended).  Stats,  and  Amdts.  1913,  p.  1419;  April  16,  1917,  Stats, 
and  Amdts.  1917,  p.  130.    in  effect  July  27,  1917. 
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AKTICLE  XLVI. 

COUNTIES  OF  THE  FORTY-SIXTH  CLASS. 

§4275.  SALABIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
forty-sixth  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  hy  law  or  hy  virtue  of  their  office,  the  following  salaries,  to  wit: 

(a)  The  county  clerk,  two  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  he  and  there  is  hereby  allowed  to  the  county  clerk 
one  deputy  who  shall  receive  a  salary  of  one  thousand  dollars  per  annum,  and  one 
deputy  who  shall  receive  a  salary  of  eight  hundred  dollars  per  annum;  the  deputies 
herein  provided  for  shall  be  appointed  by  the  county  clerk,  and  their  salaries  shall  be 
paid  by  said  county  in  equal  monthly  installments  at  the  same  time  and  in  the  same 
manner  and  out  of  the  same  funds  as  the  salary  of  the  county  clerk  is  paid.  All  fees 
collected  by  the  clerk  as  are  now  or  may  hereafter  be  required  by  law  shall  by  him  be 
paid  into  the  county  treasury. 

(b)  The  sherlffi  five  thousand  dollars  per  annum,  and  the  fees  or  commissions  for  the 
service  of  all  papers  issued  by  any  court  of  the  state  outside  of  his  county;  also,  his 
actual  and  necessary  traveling  expenses  in  the  execution  of  a  warrant  outside  of  his 
county  issued  by  a  court  or  magistrate  of  his  county. 

(c)  The  recorder,  one  thousand  four  hundred  forty  dollars  per  annum,  and,  in  addi- 
tion thereto,  all  fees  which  said  recorder  is  now  or  may  hereafter  be  entitled  to  receive 
as  such  recorder,  or  which  are  now  or  may  hereafter  be  required  by  law  to  be  collected 
by  said  recorder. 

(d)  The  auditor,  one  thousand  five  hundred  dollars  per  annum. 

(e)  The  treasurer,  two  thousand  four  hundred  dollars  per  annum;  provided,  that  all 
commissions  and  fees  required  or  permitted  by  any  law  of  this  state  or  of  the  United 
States  to  be  collected  by  the  treasurer  either  as  an  officer  or  ex  officio  officer,  his  depu- 
ties or  assistants,  for  the  performance  of  any  official  duty,  shall  be  collected  for  the 
benefit  of  the  county  and  shall  be  paid  into  the  general  fimd  of  the  county  monthly. 

(f)  The  tax-collector,  one  thousand  five  hundred  dollars  per  annum. 

(g)  The  assessor,  four  thousand  dollars  per  annum;  provided,  that  said  assessor  shall 
be  entitled  to  receive  and  retain  for  his  own  use  four  per  cent  only  on  personal  property 
tax  collected  by  him  as  authorized  by  section  three  thousand  eight  hundred  twenty 
of  the  Political  Code  of  the  State  of  California. 

(h)  The  district  attorney,  three  thousand  dollars  per  annum;  provided,  that  said 
officer  shall  refrain  from  the  private  practice  of  law;  provided,  further,  that  in  counties 
of  this  class,  there  shall  be  and  is  hereby  allowed  to  the  district  attorney  a  stenographer 
or  office  clerk,  to  be  appointed  by  the  district  attorney,  who  shall  receive  a  salary  of  six 
hundred  dollars  per  annum,  to  be  paid  in  equal  monthly  installments,  at  the  same  time, 
in  the  same  manner  and  out  of  the  same  funds  as  the  salary  of  the  district  attorney 
is  paid. 

(1)  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

(J)  The  pubHc  admlnistrator[,]  such  fees  as  are  now  or  may  be  hereafter  allowed  by 
law. 

(k)  The  superintendent  of  schools,  two  thousand  seven  hundred  dollars  per  annum 
and  traveling  expenses  while  visiting  schools  of- his  county;  and  for  services  as  secre- 
tary of  the  board  of  education  he  shall  receive  five  dollars  per  day  for  each  day  said 
board  is  in  session. 

(1)    The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

(m)  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month,  and  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are 
paid,  which  shall  be  in  full  for  all  services  rendered  by  them  in  criminal  cases:  In 
townships  having  a  population  of  more  than  nine  hundred,  seventy-five  dollars  per 
month;  in  townships  having  a  population  less  than  nine  hundred  and  more  than  five  hun- 
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dred,  fifty  dollars  per  month;  In  townships  having  a  population  less  than  five  hundred, 
twenty  dollars  per  month. 

(n)  Constables  shall  receive  the  following  monthly  salaries  to  be  paid  each  month, 
and  in  the  same  manner  and  out  of  the  same  fund  as  county  officers  are  paid,  which 
shall  be  in  full  for  all  services  rendered  by  them  in  criminal  cases:  In  townships  having 
a  population  of  more  than  nine  hundred,  seventy-five  dollars  per  month;  in  townships 
having  a  population  of  less  than  nine  hundred  and  more  than  five  hundred,  fifty  dollars 
per  month;  in  townsliips  having  a  population  of  less  than  five  hundred,  twenty  dollars 
per  month;  provided,  that  each  constable  shall  receive  his  actual  and  necessary 
expenses  incurred  in  conveying  prisoners  to  the  county  jail.  In  addition  to  the  com- 
pensation received  in  criminal  cases  each  constable  shall  receive  and  retain  for  his 
own  use  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law  for  all  services  per- 
formed by  him  in  civil  actions. 

(o)  Supervisors [,]  the  sum  of  one  hundred  twenty-five  dollars  per  month  each;  mileage 
at  the  rate  of  ten  cents  per  mile  for  each  mile  actually  traveled  by  them  in  the  dis- 
charge of  their  duties  either  as  road  conmiissioner  or  supervisor,  not  exceeding  in  the 
aggregate  two  hundred  fifty  dollars  per  annum.  Supervisors  shall  also  receive  their  nec- 
essary expenses  when  the  performance  of  duty  as  supervisor  or  road  commissioner 
takes  them  out  of  the  coimty. 

(p)  The  official  reporters,  same  as  now  provided  by  law. 

(q)  [Jurors.]  In  counties  of  this  class  grand  jurors  and  trial  jurors  in  the  superior 
court  shall  receive  for  each  day's  attendance  the  sum  of  three  dollars,  and  for  each 
mile  actually  and  necessarily  traveled  from  their  residence  to  the  county  seat,  the  sum 
of  fifteen  cents;  such  mileage  to  be  allowed  but  once  during  each  session  such  jurors 
are  required  to  attend. 

(r)  [Effect  of  acti  In  effect,  when.]  It  is  hereby  declared  that  nothing  herein  con- 
tained constitutes  an  increase  in  compensation  of  any  of  the  officials  mentioned  herein 
and  this  act  shall  take  effect  in  accordance  with  the  provisions  of  section  one  of  arti- 
cle four  of  the  constitution. 

History:  Former  section,  providing  when  county  surveyor  is  inter- 
ested in  lands,  court  to  appoint  some  other  person,  repealed  and 
present  section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907, 
p.  630,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  368;  amended  March  25,  1909, 
Stats,  and  Amdts.  1909,  p.  730;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  236,  and  again  amended  April  17,  1911,  Stats,  and  Amdts.  1911, 
p.  938  (which  amendment  is  given  in  Biennial  Supplement  1911  as 
S  4275 [a]);  amendment  approved  June  16,  1913,  does  not  indicate 
whether  it  is  the  Act  of  February  28,  or  April  17,  1911,  which  it  is 
intended  to  amend,  Stats,  and  Amdts.  1913,  p.  1363;  amended  May  19, 
1915,  Stats,  and  Amdts.  1915,  p.  699;  June  1,  1917,  Stats,  and  Amdts.. 
1917,  p.  1605.   In  effect  July  31, 1917. 

ARTICLE  XLVII. 

COUNTIES  OF  THE  FORTY-SEVENTH  CLASS. 

§  4276.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  comities  of  the 
forty-seventh  class,  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them  by  law,  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  one  thousand  five  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class,  there  shall  be  a  deputy  coimty  clerk,  who  shall  be  appointed 
by  the  county  clerk,  whose  salary  shall  be,  per  annum,  a  sum  not  to  exceed  nine  hun- 
dred dollars;  which  salary  shall  be  fixed  by  said  county  clerk,  and  which  said  salary 
shall  be  paid  by  said  county  at  the  time  and  in  the  same  manner  and  out  of  the  same 
fund  as  the  salary  of  the  coimty  clerk. 

2.  The  sheriff,  five  thousand  dollars  per  annum  and  mileage  for  service  of  any  and 
all  processes  required  by  law  to  be  served  by  him,  at  the  rate  of  ten  cents  per  mile 
for  every  mile  necessarily  traveled  in  the  performance  of  such  duty,  and  for  service  of 
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all  processes  issued  from  all  courts  outside  of  his  county;  the  sheriff!  to  pay  all  salaries 
of  his  deputies. 

3.  The  recorder,  one  thousand  six  hundred  dollars  per  annum;  provided,  that  such 
recorder  shall  collect  and  pay  into  the  county  treasury,  for  the  use  and  benefit  of  the 
county,  the  fees  required  by  law. 

4.  The  auditor,  one  thousand  five  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  five  hundred  dollars  per  annum. 

6.  The  tax-collector,  one  thousand  five  hundred  dollars  per  annum. 

7.  The  assessor,  two  thousand  one  hundred  dollars  per  annum. 

8.  The  district  attorney,  two  thousand  one  hundred. dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by 
law. 

IJL    The  superintendent  of  schools,  one  thousand  five  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  Justices  of  the  peace  shall  receive  the  following  monthly  salaries,  to  be  paid 
each  month  as  salaries  of  county  officers  are  paid,  which  shall  be  in  full  compensation 
for  all  services  rendered,  as  hereinafter  provided:  In  townships  having  a  population 
of  three  thousand  or  more,  fifty  dollars  per  month,  which  said  salary  shall  l>e  in  full 
compensation  for  all  services  rendered  by  said  Justices  of  the  peace  in  both  civil  and 
criminal  cases,  and  all  such  fees  as  are  allowed  by  law  in  civil  cases  shall  be  paid  by 
said  Justices  of  the  peace  into  the  county  treasury,  as  the  fees  of  county  officers  are 
paid  in.  In  townships  having  a  population  under  three  thousand,  twenty-five  dollars 
per  month,  which  shall  be  in  full  compensation  for  all  services  rendered  in  criminal 
cases.  In  addition  to  the  above  salary,  each  Justioe  of  the  peace  shall  collect  and 
retain  for  his  own  use  and  benefit  in  civil  cases,  such  fees  as  are  now  or  may  hereafter 
be  allowed  by  law.  In  townships  having  a  population  of  not  less  than  one  thousand 
and  under  two  thousand,  twenty  dollars  per  month,  which  shall  be  in  full  compensar 
tion  for  all  services  rendered  in  criminal  cases.  In  addition  to  the  above  salary,  each 
Justice  of  the  peace  shall  collect  and  retain  for  his  own  use  and  benefit  in  civil  cases 
such  fees  as  are  now  or  may  be  hereafter  allowed  by  law.  In  townships  having  a  popu- 
lation of  less  than  one  thousand,  fifteen  dollars  per  month,  which  shall  be  in  full  com- 
pensation for  all  services  rendered  in  criminal  cases.  In  addition  to  the  above  salary 
each  Justice  of  the  peace  shall  collect  and  retain  for  his  own  use  and  benefit  in  civil 
cases,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

16.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  six  hundred  dollars 
per  annum;  thirty  cents  per  mile  one  way  in  attending  the  meetings  of  the  board. 
Three  dollars  per  day  when  actually  serving  as  road  commissioner,  not  to  exceed  three 
hundred  dollars  per  annum. 

16.  [Reporter.]  In  counties  of  this  class,  the  oflicial  reporter  of  the  superior  court 
shall  receive,  as  full  compensation  for  taking  notes  in  criminal  cases- in  said  court, 
before  the  grand  Jury,  for  preliminary  examinations,  and  for  coroners'  inquests,  a 
monthly  salary  of  seventy-five  dollars,  payable  out  of  the  county  treasury  at  the  same 
time  and  in  the  same  manner  as  the  salaries  of  the  county  officers  are  paid,  and  shall 
receive  as  compensation  for  taking  notes,  when  required,  in  civil  cases  a  per  diem  of 
ten  dollars,  to  be  paid  by  the  litigants  as  the  court  may  direct;  and  for  transcription 
of  said  notes,  when  required,  the  sum  of  fifteen  cents  per  folio  for  the  original,  and 
five  cents  per  folio  for  each  copy  thereof;  said  compensation  for  transcription  in 
criminal  cases  and  coroners'  inquests  to  be  audited  and  allowed  by  the  board  of  super- 
visors as  other  claims  against  the  county,  and  paid  out  of  the  county  treasury;  and  in 
civil  cases  to  be  paid  by  the  party  ordering  the  same,  or  when  ordered  by  the  Judge, 
by  either  party,  or  by  both  or  all  parties,  as  the  court  may  direct.  He  shall  also  be 
allowed  his  actual  traveling  expenses  when  reporting  outside  the  county  seat. 

17.  [Population  of  townships.]  The  board  of  supervisors  shall  determine  the  popu- 
lation of  each  township  for  the  purpose  of  fixing  the  salary  of  the  township  officers 
aforesaid. 
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History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  532, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  369;  amended  March  13,  1909, 
Stats,  and  Amdts.  1909,  p.  306;  February  28,  1911,  Stats,  and  Amdts. 
1911,  p.  337,  and  amended  again  April  27,  1911,  Stats,  and  Amdts.  1911, 
p.  117  (which  amendment  is  given  in  Biennial  Supplement  1911  as 
§4276 [a]);  amendment  approved  June  16,  1913,  fails  to  indicate 
whether  the  Act  of  February  28,  or  that  of  April  27,  1911,  was  the  one 
intended  to  be  amended.  Stats,  and  Amdts.  1913,  p.  1194;  amended 
June  9,  1915,  Stats,  and  Amdts.  1915,  p.  1383;  May  28,  1917,  Stats,  and 
Amdts.  1917,  p.  1107.    In  effect  July  27,  1917. 

§  4276a.  FEES  OF  JURORS  AND  WITNESSES.  In  counties  of  the  forty- 
seventh  class.  Jurors  and  witnesses  shall  receive  the  following  fees  and  mileage: 

Jurors.  For  attending  as  a  grand  Juror,  for  each  day's  actual  attendance,  per  day, 
three  dollars,  and  twenty  cents  per  mile  for  each  mile  actually  traveled,  in  going  only; 
for  attending  as  a  trial  Juror  in  the  superior  court  in  civil  and  criminal  cases,  for  each 
day's  actual  attendance^  per  day,  three  dollars,  and  twenty  cents  per  mile  for  each 
mile  actually  traveled,  in  going  only;  for  attending  as  a  trial  Juror  in  the  Justice's 
court,  in  civil  cases  only,  for  each  day's  actual  attendance,  per  day,  two  dollars,  and 
twenty  cents  per  mile  for  each  mile  actually  traveled,  in  going  only.  The  fee  of  such 
Jurors  shall  be  paid  to  them,  respectively,  on  each  day  during  the  period  of  their 
attendance,  if  demanded,  and  the  mileage  herein  provided  for  shall  be  paid  at  the 
time  the  fee  for  the  first  day's  attendance  is  paid. 

Witnesses.  For  each  day's  actual  attendance  when  legally  required  to  attend  upon 
the  superior  court,  per  day,  three  dollars,  and  twenty  cents  per  mile  for  each  mile 
actually  traveled,  in  going  only;  and  for  each  day's  actual  attendance  when  legally 
required  to  attend  upon  the  Justice's  court,  in  civil  cases  only,  per  day,  two  dollars,  and 
twenty  cents  per  mile  for  each  mile  actually  traveled,  in  going  only.  Witnesses  in 
criminal  cases  shall  be  paid  their  fees  and  mileage,  as  in  this  section  provided,  imme- 
diately upon  their  being  discharged  by  the  court.  Witnesses  in  civil  cases  may  demand 
the  payment  of  their  fees  and  mileage  for  one  day,  in  advance,  and  when  so  demanded 
shall  not  be  compelled  to  attend  until  the  same  shall  have  been  paid. 

History:     Enacted  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1109. 
In  effect  July  27,  1917. 

ARTICLE  XLVIII. 

CX)UNTIES  OF  THE  FORTY-EIGHTH  CLASS. 

§  4277.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
forty-eighth  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  offices,  the  following  compensation  and 
salaries,  to  wit: 

1.  The  county  clerk,  two  thousand  dollars  per  annum. 

2.  The  sheriff,  three  thousand  five  hundred  dollars  per  annum,  and  actual  traveling 
expenses  incurred  in  the  pursuit  or  arrest  of  criminals,  either  in  or  out  of  his  county. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum;  and  the  said  recorder 
may  appoint  one  deputy  recorder,  which  said  office  of  deputy  recorder  is  hereby  created. 
The  salary  of  such  deputy  recorder  is  hereby  fixed  at  one  thousand  dollars  per  annum, 
such  salary  to  be  paid  at  the  same  time  and  in  the  same  manner  as  the  salary  of  county 
officers  is  paid. 

4.  The  auditor,  five  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  two  hundred  dollars  per  annum. 

6.  The  tax-collector,  eight  hundred  dollars  per  annum,  which  shall  be  in  full  for  all 
services  as  tax-collector  and  license-collector;  provided,  that  in  counties  of  this  class 
there  shall  be  one  deputy  tax-collector  who  shall  be  appointed  by  the  tax-collector  of 
said  county,  and  shall  receive  a  salary  of  nine  hundred  dollars  per  annum,  payable  at 
the  same  time  and  in  the  same  manner  as  the  salary  of  the  county  officers  is  paid. 
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7.  The  assessor,  one  thousand  eight  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  one  chief  deputy  assessor  and  one  deputy  assessor, 
who  shall  be  appointed  by  the  assessor  of  said  county.  Said  deputy  assessor  shall 
serve  as  such  only  during  the  months  of  March,  April,  May  and  June  of  each  year  and 
shall  receive  a  salary  of  one  hundred  dollars  per  month,  payable  during  the  period 
of  such  service,  and  said  chief  deputy  assessor  shall  receive  a  salary  of  one  thousand 
two  hundred  dollars  per  year,  such  salaries  to  be  payable  at  the  same  time  and  in  the 
same  manner  as  the  salary  of  the  coimty  officers  is  paid. 

8.  The  district  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  five  hundred  dollars  per  annum,  and  his  actual  traveling  and  other 
expenses  while  performing  the  duties  of  his  office. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by 
law. 

11.  The  superintendent  of  schools,  one  thousand  six  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  his  county. 

12.  The  surveyor,  nine  hundred  dollars  per  annum,  and  in  addition  thereto,  he  shall 
receive  his  actual  traveling  and  other  necessary  expenses  incurred  by  him  whUe 
engaged  in  work  for  the  county. 

13.  [Supervisors.]  Each  supervisor,  fifty  dollars  per  month,  payable  at  the  same 
time  and  in  the  same  manner  as  other  county  officers  are  paid,  and  his  necessary  and 
actual  expenses  when  attending  to  the  business  of  the  county  by  order  of  the  board, 
and  mileage  at  the  rate  of  twenty  cents  per  mile  for  traveling  from  his  residence  to 
the  county  seat  to  attend  the  sessions  of  the  board,  and  mileage  at  the  rate  of  twenty 
cents  per  mile  one  way  for  all  actual  distances  traveled  by  him  in  the  performance 
of  his  duties  as  road  commissioner. 

14.  [Ciassiflcation  of  townships.]  In  counties  of  this  class  the  township  officers 
shall  receive  the  following  compensation:  For  the  purpose  of  fixing  the  compensation 
of  Justices  of  the  peace  and  constables  according  to  their  duties  townships  in  counties 
of  this  class  are  hereby  classified  according  to  their  population  as  follows:  Townships 
having  a  population  of  two  thousand  four  hundred  or  more  shall  belong  to  and  be 
known  as  townships  of  the  first  class.  Townships  having  a  population  of  more  than 
one  thousand  two  hundred  and  less  than  two  thousand  four  hundred  shall  belong  to 
and  be  known  as  townships  of  the  second  class.  Townships  having  a  population  of 
less  than  one  thousand  two  hundred  shall  belong  to  and  be  known  as  townships  of  the 
third  class. 

Justices  of  the  peace  shall  receive  the  following  salaries:  In  townships  of  the  first 
class  forty  dollars  per  month;  in  townships  of  the  second  class  twenty  dollars  per 
month,  and  in  townships  of  the  third  class  fifteen  dollars  per  month.  Such  salaries 
shall  be  paid  in  the  same  manner  and  out  of  the  same  fund  as  salaries  of  county 
officers  are  paid,  and  shall  be  compensation  in  full  for  all  services  rendered.  All  fees 
received  by  Justices  of  the  peace  shall  be  paid  into  the  county  treasury  every  month. 

15.  Constables  shall  receive  the  following  monthly  salaries,  payable  at  the  same 
time  and  in  the  same  manner  as  county  officers  are  paid,  which  shall  be  in  full  for 
all  services  rendered  by  them  in  criminal  actions:  In  townships  of  the  first  class  thirty 
dollars  per  month;  in  townships  of  the  second  class  fifteen  dollars  per  month;  in. 
townships  of  the  third  class  fifteen  dollars  per  month;  provided,  that  in  addition  to  the 
salary  herein  allowed  each  constable  shall  be  paid  out  of  the  treasury  of  the  county  for 
traveling  expenses  outside  of  his  township  for  service  of  a  warrant  of  arrest  or  any 
other  paper  in  a  criminal  case  such  fees  as  are  now  or  may  be  hereafter  allowed  by 
law,  and  for  transporting  prisoners  to  the  county  Jail  the  actual  expenses  for  such 
transportation,  and  his  actual  and  necessary  expenses  in  keeping  and  caring  for 
property  seized  by  him  under  a  writ  of  attachment  or  execution;  and  provided,  further,, 
that  constables  may  retain  for  their  own  use,  the  fees  which  are  now  or  may  be  here- 
after  allowed  to  them  In  civil  cases. 

16.  For  the  purposes  of  sections  fourteen  and  fifteen,  the  population  of  the  several 
townships  shall  be  ascertained  by  multiplying  by  two  and  one-half  the  number  of 
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registered  TOters  in  each  township,  at  the  last  general  election  preceding  the  fixing 
of  this  classification. 

17.  [Jurors.]  Grand  Jurors  and  jurors  in  the  superior  court  shall  receiye  the 
following  fees:  for  each  day's  attendance  three  dollars,  and  for  each  mile  actually 
traveled  in  attending  court  as  a  juror,  one  way,  fifteen  cents. 

18.  [incumbents.]  When  this  law  shall  enter  into  effect  it  shall  apply  to  and  aftect 
incumbents  mentioned  in  sections  seven,  fourteen  and  fifteen  hereof. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  533, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  370;  amended  March  10,  1909,  Stats, 
and  Amdts.  1909,  p.  276;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  239,  and  again  April  5,  1911,  Stats,  and  Amdts.  1911,  p.  688  (which 
amendment  is  given  in  Biennial  Supplement  1911,  and  Cumulative 
Supplement  1906-1913  as  §4277 [a]);  amendment  approved  May  29, 
1915,  fails  to  indicate  whether  it  is  the  Act  of  February  28,  or  that  of 
April  5,  1911,  which  it  is  intended  to  amend,  Stats,  and  Amdts.  1915, 
p.  994;  May  28,  1917,  SUte.  and  Amdts.  1917,  p.  1258.  In  effect 
July  27,  1917. 

ARTICLE  XLIX. 

COUNTIES  OF  THE  FORTY-NINTH  CLASS. 

§  4278.  SALAEIE8  AND  FEES  OF  0FFICEB8  OF.  Section  1.  In  conn, 
ties  of  the  forty-ninth  class,  the  county  officers  shall  receive  as  compensation  for  the 
services  required  of  them  by  law  or  by  virtue  of  their  office,  the  following  salaries, 
to  wit: 

1.  The  county  clerk,  one  thousand  eight  hundred  dollars  per  annum;  provided,  that 
in  counties  of  this  class  the  county  clerk  shall  be  allowed  a  copyist,  who  shall  be 
appointed  by  the  coimty  clerk  and  paid  the  salary  of  seventy-five  dollars  per  month; 
said  salary  to  be  paid  at  the  same  time,  in  the  same  manner  and  out  of  the  same  fund 
as  the  salary  of  the  county  clerk;  and  provided,  further,  that  in  counties  of  this  class, 
during  the  years  when  the  compilation  of  a  great  register  is  required  by  law,  the 
county  clerks  of  the  county  shall  be  allowed  the  sum  of  ten  cents  per  name  for  each 
affidavit  legally  taken  for  registration;  said  sum  to  be  allowed  and  paid  to  said  county 
clerks  by  the  board  of  supervisors  as  other  county  charges  are  allowed  and  paid. 

2.  The  sheriff  shall  receive  two  thousand  five  hundred  dollars  per  annum,  and  in 
counties  of  this  class,  there  is  hereby  allowed  to  the  sheriff,  one  deputy,  to  be  appointed 
by  him,  who  shall  receive  the  salary  of  seventy-five  dollars  per  month,  which  shall  be 
paid  by  the  county  in  monthly  installments,  at  the  same  time  and  in  the  same  manner 
and  out  of  the  same  fund  as  the  salary  of  the  sheriff  is  paid. 

3.  The  recorder,  one  thousand  dollars  per  annum;  provided,  that  in  counties  of  this 
dass  there  shall  be  and  is  hereby  allowed  to  the  recorder  a  copyist  who  shall  be 
appointed  by  the  recorder,  and  paid  the  salary  of  seventy-five  dollars  per  month;  said 
salary  to  be  paid  by  the  said  county  in  monthly  installments,  at  the  time  and  in  the 
same  manner  and  out  of  the  same  fund  as  the  salary  of  the  recorder  is  paid. 

4.  The  auditor,  eight  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  five  hundred  dollars  per  annum. 

6.  The  tax-collector,  one  thousand  two  hundred  dollars  per  annum,  and  ten  per  cent 
on  all  licenses  collected  by  him  as  license-collector;  provided,  that  in  counties  of  this 
•class  there  shall  be  and  is  hereby  allowed  to  the  tax-collector  an  assistant  for  the  months 
of  April,  October  and  November,  who  shall  be  appointed  by  the  tax-collector  and  paid 
the  salary  of  seventy-five  dollars  per  month  for  said  above-named  months,  said  salary 
to  be  paid  by  the  said  county  in  monthly  installments,  at  the  time  and  in  the  same 
manner,  and  out  of  the  same  fund  as  the  salary  of  the  tax-collector  is  paid. 

7.  The  assessor,  one  thousand  five  hundred  dollars  per  annum;  provided,  that  in 
countiek  of  this  class  there  shall  be  and  is  hereby  allowed  to  the  assessor  two  deputies, 
to  be  appointed  by  him,  who  shall  receive  the  salary  of  one  hundred  twenty-five  dollars 
per  month  each,  from  the  first  day  of  March  to  July  first  of  each  year,  said  salaries 
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to  be  paid  by  said  county  in  monthly  installments,  at  tbe  same  time  and  in  tbe  same 
manner,  and  out  of  the  same  fund  as  the  salary  of  the  assessor  is  paid. 

8.  The  district  attorney,  one  thousand  eight  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed 
by  law. 

11.  The  superintendent  of  echoolt^  one  thousand  five  hundred  dollars  per  annum 
and  actual  traveling  expenses  when  visiting  the  schools  of  his  county,  and  the  sum  of 
five  dollars  per  day  for  each  day's  services  on  the  board  of  education;  said  sum, 
together  with  the  traveling  expenses,  to  be  allowed  and  paid  the  same  as  other  county 
charges  are  allowed  and  paid. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

18.  Justices  of  the  peace  in  counties  of  this  class  shall  receive  the  following  monthly 
salaries  to  be  paid  each  month  in  the  same  manner,  at  the  same  time  and  out  of  the 
same  funds  as  the  county  officers  are  paid,  which  shall  be  in  full  for  all  services 
rendered  by  them:  In  townships  having  a  population  of  more  than  one  thousand,  fifty 
dollars  per  month;  in  townships  having  a  population  of  more  than  five  hundred  and 
less  than  one  thousand,  twenty-five  dollars  per  mcmth;  in  townships  having  a  popula- 
tion of  less  than  five  hundred,  ten  dollars  per  month.  The  board  of  supervisors  of 
such  counties  shall  furnish  and  supply  to  the  Justices  of  the  peace  of  the  various 
townships  in  such  counties  the  codes  of  the  state  and  amendments  thereto  and  all 
necessary  stationery,  legal  blanks  and  forms  for  the  proper  conduct  of  business. 

14.  Constables  shall  receive  the  following  salaries  to  be  paid  each  month  as  salaries 
of  county  officers  are  paid,  which  shall  be  in  full  for  all  services  rendered  by  them 
in  criminal  cases:  (1)  In  townships  having  a  population  of  five  hundred  or  more, 
twenty  dollars  per  month;  (2)  in  townships,  having  a  population  of  less  than  five  hun- 
dred, ten  dollars  per  month;  provided,  further,  that  in  addition  to  the  salary  herein 
allowed,  each  constable  shall  be  paid  out  of  the  treasury  of  the  county  for  traveling 
expenses  outside  of  his  own  township,  for  service  of  a  warrant  of  arrest  or  any  other 
paper  in  a  criminal  case,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 
For  serving  a  coroner's  subpoena  the  same  fees  and  mileage  as  are  now  or  may  here- 
after be  allowed  by  law  for  the  service  of  a  subpoena  issued  out  of  a  Justice's  court 
£V)r  summoning  a  coroner's  Jury  the  same  fees  as  are  now  or  may  be  hereafter  allowed 
for  summoning  a  Jury  in  a  civil  action  In  the  Justice's  court  For  transporting  prisoners 
to  the  county  Jail,  the  expenses  of  such  transportation.  In  addition  to  the  monthly 
salaries  allowed  him  herein,  each  constable  may  receive  for  his  own  use  in  civil  cases 
the  fee  allowed  by  law.  For  transporting  prisoners  to  the  county  Jail,  the  actual 
expenses  of  such  transportation.  In  addition  to  the  monthly  salaries  allowed  him 
herein,  each  constable  may  receive  for  his  own  use  in  civil  cases  the  fees  allowed  by 
law.  It  is  hereby  declared  that  the  salaries  provided  for  in  this  subdivision  do  not 
constitute  an  increase  and  shall  apply  to  present  Incumbents. 

15.  [Supervisors.]  Each  member  of  the  board  of  supervisors  to  receive  a  flat  rate 
ol  eight  hundred  dollars  per  annum,  in  full  for  all  services. 

16.  [Reporter.]  In  counties  of  this  class,  the  official  reporter  of  the  superior  court 
shall  receive,  as  full  compensation  for  taking  notes  in  civil  and  criminal  cases  tried  in 
said  courts,  and  for  preliminary  examinations  in  Justices'  courts,  and  at  coroners' 
inquests,  a  per  diem  of  ten  dollars,  and  for  transcription  of  said  notes  when  required 
during  the  progress  of  a  trial,  he  shall  receive  the  sum  of  twenty-five  cents  per  folio 
for  the  original  and  five  cents  per  folio  for  one  copy;  but  if  such  transcription  is  not 
required  until  after  the  conclusion  of  the  trial,  then  he  shall  receive  the  sum  of  ten 
cents  per  folio  for  original,  and  five  cents  per  folio  for  copies  required;  said  compen- 
sation for  transcription  in  criminal  cases  to  be  audited  and  allowed  by  the  board  of 
supervisors  as  other  claims  against  the  county,  and  paid  out  of  the  county  treasury; 
and  in  civil  cases,  to  be  paid  by  the  party  ordering  the  same,  or  when  ordered  by 
the  Judge,  by  either  party,  or  Jointly  by  both  parties,  as  the  court  may  direct  He 
shall  also  be  allowed  his  actual  traveling  expenses  when  reporting  outside  of  the 
county  seat 
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17.  [Jurors.]  For  attending  as  a  grand  Juror  or  as  a  trial  Juror  in  the  superior 
court,  in  criminal  cases,  four  dollars  per  day  for  each  day's  attendance.  For  each 
mile  actually  traveled  in  attending  upon  the  superior  court,  in  going  only,  per  mile, 
twenty-five  cents;  provided,  that  in  counties  of  this  class  the  grand  Jurors  and  trial 
Jurors  in  criminal  cases  shall  be  paid  warrants  drawn  by  the  county  auditor,  issued 
upon  the  order  of  the  court,  or  Judge  thereof. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  534, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  372,  a  codification  of  S  206  County 
Crovemment  Act  (Hen.  G.  L.,  p.  325);  amended  February  28,  1911, 
Stats,  and  Amdts.  1911,  p.  240,  again  amended  April  6,  1911,  Stats, 
and  Amdts.  1911,  p.  696;  amendment  of  June  16,  1913,  fails  to  designate 
which  of  the  Acts  of  1911  is  amended.  Stats,  and  Amdts.  1913,  p.  1^6; 
amended  May  29,  1915,  Stats,  and  Amdts.  1915,  p.  1008;  May  28,  1917, 
Stats,  and  Amdts.  1917,  p.  1149.    In  effect  July  27,  1917. 

ABTICLE  L. 

COUNTIES  OP  THE  FIFTIETH  CLASS. 

§  4279.  SALARIES  AND  FEES  OF  OFFIOEBS  OF.  Section  1.  In  coun- 
ties  of  the  fiftieth  class  the  county  officers  shall  receive,  as  compensation  for  the  ser- 
vices required  of  them  by  law  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  one  thousand  eight  hundred  dollars  per  annum  and  such  fees 
as  he  may  be  by  law  allowed  to  retain;  and  provided,  that  in  any  year  when  a  new 
register  of  voters  is  required  by  law  said  county  clerk  may  appoint  such  number  of 
deputy  clerks  as  may  be  necessary  for  the  convenience  of  registration  of  voters,  each 
of  said  deputies  to  receive  ithe  sum  of  ten  cents  per  name  for  each  elector  registered 
by  him  whose  name  appears  on  the  great  register  at  the  November  election.  Said 
sum  to  be  paid  out  of  the  general  county  fund,  on  the  presentation  and  filing  with  the 
board  of  supervisors  of  said  county  a  duly  verified  claim  therefor  improved  by  the 
county  clerk. 

2.  The  sheriff,  two  thousand  four  hundred  dollars  per  annum,  and  the  fees  or  com- 
missions for  the  service  of  all  papers  issued  by  any  court  of  the  state  outside  of  his 
county,  and  his  actual  and  necessary  traveling  expenses  while  executing  a  warrant 
outside  of  his  county  issued  by  a  magistrate  or  court  within  his  county. 

8.  The  recorder,  one  thousand  six  hundred  dollars  per  annum;  provided,  that  when 
the  amount  of  fees  collected  by  said  recorder  In  any  month  shall  exceed  the  sum  of 
one  hundred  dollars,  the  recorder  may  receive  and  retain  for  his  own  use,  in  addition 
to  his  salary,  one-half  of  all  fees  in  excess  of  one  hundred  dollars  collected  by  him  in 
such  month.  < 

4.  The  auditor,  one  thousand  two  hundred  dollars  per  annum,  and  a  fee  of  one 
dollar  for  every  redemption  that  is  made  under  the  provisions  of  section  three  thousand 
eight  hundred  seventeen  of  this  code,  and  a  commission  of  ten  per  cent  on  all  money 
collected  from  the  State  of  California  on  claims  made  out  against  the  state  under 
the  provisions  of  section  four  thousand  ninety-nine  a  of  this  code.  Such  fees  and 
commissions  as  are  herein  mentioned  shall  be  allowed  the  auditor  by  the  board  of 
supervisors  out  of  the  general  county  fund  on  claims  properly  presented;  provided, 
that  said  fees  and  commissions  shall  not  exceed  the  sum  of  three  hundred  dollars  per 
annum. 

5.  The  treasurer  nine  hundred  dollars  per  annum. 

6.  The  tax-collector  six  hundred  dollars  per  annum,  which  shall  be  in  full  for  all 
services  as  tax-collector  and  license-collector. 

7.  The  assessor,  one  thousand  eight  hundred  dollars  per  annum;  provided,  that  the 
board  of  supervisors  shall  allow  the  traveling  expenses  of  the  assessor  and  his  deputies, 
necessarily  incurred  in  the  performance  of  the  duties  of  said  office,  not  to  exceed  the 
sum  of  three  hundred  dollars  per  year,  to  be  allowed  and  paid  as  other  claims  against 
the  county  are  allowed  and  paid;  provided,  further,  that  the  provisions  herein  con- 
tained for  the  expenses  of  the  assessor  shall  apply  to  the  incumbent 
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8.  The  district  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  one  thousand  dollars  per  annum,  and  actual  and 
necessary  traveling  expenses  when  visiting  schools  of  his  county.  He  shall  also  be 
allowed  five  dollars  per  day  for  acting  as  secretary  of  the  board  of  education  for  each 
day  said  board  is  in  session. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  [Justices  of  the  peace.]  In  counties  of  this  class  the  justices  of  the  peace  shall 
receive  the  following  compensation^  to  wit: 

(a)  In  townships  having  a  population  of  one  thousand  or  over,  the  sum  of  three 
hundred  dollars  per  annum,  payable  monthly. 

(b)  In  townships  having  a  population  of  less  than  one  thousand,  the  sum  of  two 
hundred  forty  dollars  per  annum,  payable  monthly. 

The  above  named  salaries  shall  be  in  full  compensation  for  all  services  of  said 
justices  of  the  peace  in  criminal  and  civil  cases,  and  when  acting  as  coroner  said 
justices  of  the  peace  shall  be  allowed  and  paid  actual  expenses,  which  expenses  shall 
be  audited  and  allowed  by  the  board  of  supervisors  and  paid  out  of  the  county 
treasury.  The  above  compensation  shall  be  in  lieu  of  all  other  fees  received  for  services 
and  said  fees  shall  be  accounted  for  to  the  auditor  and  paid  into  the  county  treasury. 
■  Th«  salaries  of  justices  of  the  peace  as  herein  provided  for  shall  be  paid  in  the  same 
manner,  at  the  same  time,  and  out  of  the  same  funds  as  county  officers  are  paid. 

For  the  purpose  of  this  subdivision  the  population  of  the  several  judicial  townships 
Is  hereby  determined  to  be  the  population  of  the  townships  as  shown  by  the  federal 
census  taken  in  the  year  A.  D.  one  thousand  nine  hundred  ten. 

14.  Constables,  the  sum  of  three  hundred  dollars  per  annum,  which  shall  be  paid. 
In  the  same  manner  and  at  the  same  time  and  out  of  the  same  funds  as  county  officers 
are  now  paid.  The  above  compensation  shall  be  in  lieu  of  all  other  fees  received  for 
services,  and  said  fees  shall  be  accounted  for  to  the  auditorr  and  paid  into  the  county 
treasury;  provided,  the  provisions  hereof  and  herein  contained  shall  apply  to  the 
present  incumbent 

16.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  five  dollars  a  day 
when  the  board  is  in  session,  and  ten  cents  a  mile,  in  going  only,  for  traveling  from 
his  residence  to  the  county  seat,  and  when  serving  as  road  commissioner  three  dollars 
per  day,  and  actual  and  necessary  expenses;  provided,  he  shall  not  in  any  one  year 
receive  more  than  three  hundred  fifty  dollars  as  supervisor,  exclusive  of  mileage,  nor 
more  than  two  hundred  dollars  as  road  commissioner,  exclusive  of  traveling  expenses. 

16.  [Board  of  education.]  Each  member  of  the  board  of  education  shall  receive 
five  dollars  per  day  as  compensation  for  his  services  when  in  actual  attendance  upon 
said  board,  and  mileage  at  the  rate  of  ten  cents  per  mile,  one  way  only,  from  his  resi- 
dence to  the  place  of  meeting  of  said  board.  The  secretary  of  said  board  of  education 
shall  receive  five  dollars  per  day  for  his  services  for  the  actual  time  that  the  board 
may  be  in  session.  Said  compensation  of  the  members  of  said  board  and  of  said  secre- 
tary shall  be  paid  out  of  the  same  fund  as  the  salary  of  the  superintendent  of  schools. 
Claims  for  such  service  and  mileage  shall  be  presented  to  the  board  of  supervisors  and 
shall  be  allowed  at  the  rate  above  named  and  in  the  same  manner  as  the  claims 
against  the  county  are  allowed.  The  compensation  of  the  members  of  the  board  of 
education  herein  provided  is  not  in  addition  to  that  provided  in  section  one  thousand 
seven  hundred  seventy  of  this  code. 

17.'    [Jurors.]    In  counties  of  this  class,  for  attending  as  a  grand  juror  or  as  a  trial* 
juror  in  a  criminal  case  in  the  superior  court,  for  each  day's  attendance,  three  dollars. 
Such  jurors  shall  receive  for  each  mile  actually  and  necessarily  traveled  in  attending 
as  a  juror,  in  going  and  coming,  fifteen  cents. 

18.  [Witnesses.]  In  counties  of  this  class  witnesses  shall  be  allowed  for  each  day's 
actual  attendance,  when  legally  required  to  attend  upon  the  superior  court  in  a  crim- 
inal case,  three  dollars,  and  for  each  mile  actually  and  necessarily  traveled  as  such 
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witness,  in  going  and  coming,  ten  cents;  provided,  that  such  per  diem  and  such  mileage 
shall  be  allowed  only  upon  such  a  showing  to  the  court  as  is  now  or  may  be  hereafter 
required  by  law, 

19.  [Compensation  not  changed.]  The  legislature  hereby  declares  that  the  pro- 
Tisions  of  this  act  are  not  intended  to  and  do  not  increase  or  diminish  the  compensa- 
tion of  the  officers  herein  mentioned,  but  are  intended  to  change  the  same  to  a  fixed 
salary  basis  wherever  a  salary  is  provided  for  compensation  of  such  officers. 

20.  [in  effect,  when.]  The  provisions  of  this  act  shall  take  effect  ninety  days  after 
the  final  adjournment  of  the  session  of  the  legislature  which  passed  this  act  and  said 
provisions  shall  be  in  force  and  apply  to  the  present  incumbent. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  635, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  373;  amended  February  28,  1911, 
Stats,  and  Amdts.  1911,  p.  241;  June  9,  1915,  Stats,  and  Amdts.  1915, 
p.  1361;  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1284.  in  effect  as  pro- 
vided in  paragraph  20  of  section. 

ARTICLE  LI, 
COUNTIES  OF  THE  FIFTY-FIBST  CLASS. 

§4280.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
fifty-first  class,  the  county  ofiicers  shall  receive  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  oflice,  the  following  salaries,  to  wit: 

1.  The  county  cieri<,  two  thousand  dollars  per  annum,  except  in  the  years  when  a 
general  election  is  held,  and  in  such  years  he  shall  receive  two  thousand  three  hundred 
dollars  per  annum,  and  said  clerk  may  appoint  one  deputy  clerk,  which  ofiice  is  hereby 
created,  who  shall  receive  a  salary  of  nine  hundred  dollars  per  annum.  The  deputy 
herein  provided  for  shall  be  paid  at  the  same  time  and  in  the  same  manner  and  out 
of  the  same  fund  as  the  clerk  is  paid. 

2.  The  aheriff,  four  thousand  dollars  per  annum. 

3.  The  recorder,  one  thousand  eight  hundred  dollars  per  annum. 

4.  The  auditor,  four  hundred'  dollars  per  annum. 

5.  Tile  treasurer,  one  thousand  six  hundred  dollars  per  annum. 

6.  The  tax-coi lector,  seven  hundred  fifty  dollars  per  annum. 

7.  The  assessor,  two  thousand  six  hundred  dollars  per  annum;  provided,  however, 
that  such  compensation  shall  be  in  full  for  all  services  of  every  kind  and  description 
rendered  by  the  assessor;  and  it  is  further  provided,  that  in  counties  of  this  class, 
from  and  after  the  date  upon  which  this  act  takes  effect,  the  assessor  shall  pay  into 
the  county  treasury  for  the  use  of  the  county  all  commissions  and  fees  which  would 
otherwise  be  allowed  to  him  by  the  provisions  of  section  four  thousand  two  hundred 
ninety  of  the  Political  Code,  as  compensation  for  the  services  therein  mentioned. 
The  provisions  of  this  subdivision  are  not  intended  to  increase  the  compensation  of 
the  Incumbent  of  such  ofiice,  but  are  intended  to  change  the  compensation  of  the 
assessor  from  a  mixed  fee  and  salary  system  to  a  fixed  salary  basis  and  shall  take 
effect  ninety  days  after  the  final  adjournment  of  the  forty-second  session  of  the 
legislature. 

8.  Tile  district  attorney,  one  thousand  five  hundred  dollars  per  annum. 

9.  Tile  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  pubiic  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by 
law. 

11.  The  superintendent  of  schoois,  one  thousand  five  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  the  county. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  [Ciassiflcation  of  townsiiips.]  For  the  purpose  of  fixing  the  compensation  of 
Justices  of  the  peace  according  to  their  duties,  townships  of  this  class  of  counties  are 
hereby  classified  according  to  population.  The  population  shall  be  determined  by  the 
board  of  supervisors  upon  the  enactment  of  this  act,  and  also  at  the  time  of  forma- 
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tlon  of  any  new  township  or  townships.  The  hoard  may  determine  such  population 
hy  multiplying  by  three  the  number  of  registered  voters  at  the  last  general  election 
next  preceding  the  date  of  such  determination. 

Townships  having  a  population  of  one  thousan'd  two  hundred  or  more  shall  belong 
to  and  be  known  as  townships  of  the  first  class;  townships  having  a  population  of  six 
hundred  and  less  than  one  thousand  two  hundred  shall  belong  to  and  be  known  as 
townships  of  the  second  class;  townships  having  a  population  of  three  hundred  and 
less  than  six  hundred  shall  belong  to  and  be  known  as  townships  of  the  third  class; 
townships  having  a  population  of  less^  than  three  hundred  shall  belong  to  and  be 
known  as  townships  of  the  fourth  class. 

Justices  of  the  peace  shall  receive  the  following  salaries:  In  townships  of  the  first 
class  the  sum  of  two  hundred  forty  dollars  for  the  period  beginning  with  the  date  upon 
which  this  act  takes  effect  and  ending  December  31,  1915»  and  thereafter  a  salary  of 
two  hundred  forty  dollars  per  annum;  in  townships  of  the  second  class  the  sum  of 
one  hundred  eighty  dollars  for  the  period  beginning  with  the  date  upon  which  this 
act  takes  effect  and  ending  December  31,  1915,  and  thereafter  a  salary  of  one  himdred 
eighty  dollars  per  annum;  in  townships  of  the  third  class  the  sum  of  one  hundred 
twenty  dollars  for  the  period  beginning  with  the  date  upon  which  this  act  takes  effect 
and  ending  December  31,  1915,  and  thereafter  a  salary  of  one  hundred  twenty  dollars 
per  annum;  in  townships  of  the  fourth  class  the  sum  of  sixty  dollars  for  the  period 
beginning  with  the  date  upon  which  this  act  takes  effect  and  ending  December  31,  1915, 
and  thereafter  a  salary  of  sixty  dollars  per  annum. 

Such  salaries  shall  be  paid  in  the  same  manner  and  out  of  the  same  fund  as  the 
salaries  of  county  ofiicers  are  paid  and  shall  be  compensation  in  full  for  all  services 
rendered. 

All  fees  received  by  Justices  of  the  peace  shall  be  paid  into  the  county  treasury 
every  month. 

14.  Constables,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

15.  [Supervisors.]  Each  supervisor,  eight  dollars  per  day  while  the  board  is  in 
session,  and  mileage  from  residence  to  the  county  seat  at  each  sitting  of  the  board, 
of  twenty  cents  per  mile;  also  twenty  cents  per  mile  for  each  mile  actually  and  neces- 
sarily traveled  in  discharging  the  duties  of  road  commissioner,  but  he  shall  not  in  any 
one  year  receive  more  than  three  hundred  dollars  per  diem  as  supervisor,  and  he  shall 
not  in  any  one  year  receive  more  than  three  hundred  dollars  as  road  commissioner. 

15a.  [County  librarian.]  There  is  created  for  counties  of  the  fifty-first  class  the 
office  of  county  librarian;  the  librarian  shall  be  appointed  by  the  board  of  supervisors 
for  a  term  of  four  years  and  shall  receive  a  salary  of  one  thousand^  two  himdred  dollars 
per  annum,  to  be  paid  in  equal  monthly  installments  at  the  same  time  and  in  the  same 
manner  as  other  county  officers  are  paid. 

16.  The  license-collector,  ten  per  cent  of  all  licenses  collected  by  him. 

17.  [Jurors.]  Grand  and  trial  Jurors,  three  dollars  per  day,  and  such  mileage  fees  as 
may  be  allowed  by  law. 

18.  Witnesses  in  attendance  upon  either  the  superior  or  Justices'  courts,  shall 
receive  two  dollars  per  day  and  such  mileage  fees  as  may  be  allowed  by  law. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  536, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  374;  amended  March  8,  1909,  Stats, 
and  Amdts.  1909,  p.  230;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  243;  May  24,  1915,  Stats,  and  Amdts.  1915,  p.  788;  May  28,  1917, 
Stats,  and  AmdU.  1917,  p.  1255.    in  effect  July  27,  1917. 
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ARTICLE  LII. 

COUNTIES  OF  THE  FIFTY-SECOND  CLASS. 

§4281.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
fifty-second  class  the  county  officers  shall  receive,  as  compensation  for  the  services 
required  of  them  by  law  or  by  virtue  of  their  office,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  two  thousand  four  hundred  dollars  per  annum. 

2.  The  sheriff,  to  receive  a  flat  salary  of  four  thousand  five  hundred  dollars  per 
annum,  said  officer  to  pay  all  expenses  in  running  said  office  and  to  receive  no  mileage 
or  fees  in  criminal  cases. 

3.  The  recorder,  one  thousand  nine  hundred  dollars  per  annum. 

4.  The  auditor,  eight  hundred  dollars  per  annum. 

5.  The  treasurer,  one  thousand  six  hundred  dollars  per  annum. 

6.  The  tax-collector,  eight  hundred  dollars  per  annum,  and  ten  per  cent  of  all 
licenses  collected  by  him  as  license-collector. 

7.  The  assessor,  three  thousand  dollars  per  annum,  in  full  compensation  for  all 
services,  save  and  except  that  he  be  allowed  a  deputy  for  four  months  beginning  with 
March  first  and  ending  June  thirtieth,  of  each  year,  at  a  compensation  of  seventy-five 
dollars  per  month;  the  salary  of  said  deputy  to  be  paid  by  the  county. 

8.  The  district  attorney,  two  thousand  four  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  hereafter  be  allowed  by 
law. 

11.  The  superintendent  of  schools,  one  thousand  eight  hundred  dollars  per  annum, 
and  actual  traveling  expenses  when  visiting  the  schools  of  his  county. 

12.  The  surveyor,  such  fees  as  are  now  or  may  hereafter  be  allowed  by  law. 

13.  Justices  of  the  peace  in  counties  of  this  class  shall  receive  the  following 
monthly  salaries  to  be  paid  each  month  in  the  same  manner,  at  the  same  time,  and 
out  of  the  same  funds  as  the  county  officers  are  paid,  which  shall  be  in  full  for  all 
services  rendered  by  them:  In  townships  having  a  population  of  more  than  two  thou- 
sand, fifty  dollars  per  month;  in  townships  having  a  population  of  two  thousand  or 
less,  twenty  dollars  per  month;  provided,  however,  that  the  Justice  of  the  peace  of 
the  township  wherein  the  county  seat  is  located  shall  be  in  attendance  at  his  office 
not  less  than  three  hours  of  each  and  every  day  except  Sundays  and  holidays,  between 
the  hours  of  nine  a.  m.  and  three  p.  m.,  said  justice  to  receive  a  salary  of  seventy-five 
dollars  per  month.  The  board  of  supervisors  of  such  county  shall  furnish  and  supply 
to  the  Justices  of  the  peace  of  the  various  townships  the  codes  of  the  state  and  amend- 
ments thereto  and  all  necessary  stationery,  legal  blanks  and  forms  for  the  proper 
conduct  of  business.  For  the  purpose  of  this  subdivision,  the  population  of  the  several 
townships  shall  be  ascertained  by  multiplying  the  number  of  registered  voters  at  the 
last  general  election  by  three. 

14.  Constables,  twenty-five  dollars  per  month,  and  in  addition  thereto,  each  constable 
shall  be  paid  out  of  the  treasury  of  the  county,  for  traveling  expenses,  outside  of  his 
own  township  for  service  of  a  warrant  of  arrest  or  any  other  paper,  in  a  criminal  case, 
such  fees  as  are  now  or  may  be  hereafter  allowed  by  law.  For  serving  a  coroner's 
subpcena,  the  same  fees  and  mileage  as  are  now  or  may  hereafter  be  allowed  by  law 
for  the  service  of  a  subpoena  issued  out  of  a  Justice's  court  For  summoning  a  coroner's 
Jury  the  same  fees  as  are  now  or  may  be  hereafter  allowed  for  summoning  a  Jury 
in  a  civil  action  in  the  Justice's  court  For  transporting  prisoners  to  the  county  Jail, 
the  actual  expenses  of  such  transportation.  In  addition  to  the  monthly  salaries 
allowed  him  herein,  each  constable  may  receive  for  his  own  use  in  civil  cases  the  fees 
allowed  by  law. 

15.  [Supervisors.]  Each  member  of  the  board  of  supervisors,  one  thousand  dollars 
per  annum,  and  mileage  from  residence  to  the  county  seat  at  each  sitting  of  the 
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board,  at  twenty-five  cents  per  mile;  which  said  salary  and  mileage  shall  he  In  full 
for  all  services. 

16.  [Reporter.]  In  counties  of  this  class,  the  official  reporter  of  the  superior  court 
flhall  receive  a  salary  of  seventy-five  dollars  per  month,  to  cover  all  work  done  in 
criminal  cases,  both  in  the  superior  and  Justice's  courts  of  the  county;  and  shall  receive 
as  compensation  for  taking  notes  In  civil  cases  tried  In  the  superior  court  a  per  diem 
of  ten  dollars,  and  for  transcription  of  said  notes,  when  required  during  the  progress 
of  the  trial,  he  shall  receive  the  sum  of  twenty-five  cents  per  folio  for  the  original, 
and  five  cents  per  folio  for  one  copy,  In  both  criminal  and  civil  cases;  but  If  such 
transcription  is  not  required  until  after  the  conclusion  of  the  trial,  then  he  shall 
receive  the  sum  of  ten  cents  per  folio  for  the  original,  and  five  cents  per  folio  for 
copies  required;  said  compensation  for  transcription  In  criminal  cases  to  be  audited 
and  allowed  by  the  board  of  supervisors  as  other  claims  against  the  county,  and  paid 
out  of  the  county  treasury;  and  in  civil  cases  to  be  paid  by  the  party  ordering  the 
same,  or  when  ordered  by  the  Judge,  by  either  party,  or  Jointly  by  both  parties,  as  the 
court  may  direct  He  shall  also  be  allowed  his  actual  traveling  expenses  when  reporting 
outside  of  the  county  seat 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  638, 
Kerr's  Stats,  and  Aifldts.  1906-7,  p.  376;  amended  March  22,  1909,  Stats, 
and  Amdts.  1909,  p.  643;  February  28,  1911,  Stats,  and  Amdts.  1911, 
p.  243,  again  amended  April  29,  1911,  Stats,  and  Amdts.  1911,  p.  1243 
(which  amendment  is  given  in  Biennial  Supplement  1911  as  S  4281  [a]) ; 
amendment  approved  June  16,  1913,  falls  to  indicate  whether  it  was 
the  Act  of  February  28,  or  April  29,  1911,  which  was  intended  to  be 
amended.  Stats,  and  Amdts.  1913,  p.  1226;  amended  June  9,  1916, 
Stats,  and  Amdts.  1916,  p.  1379;  May  28,  1917,  Stats,  and  Amdts.  1917, 
p.  1000.    In  effect  July  27,  1917. 

§  4281a.  FEES  OF  JURORS.  In  counties  of  the  fifty-second  class,  grand 
Jurors,  and  trial  Jurors,  in  criminal  cases,  shall  receive  the  following  fees  and  mileage: 
(1)  Grand  Jurors,  and  Jurors  In  the  superior  court  In  criminal  cases,  shall  be  paid  three 
dollars  per  day  for  each  day's  attendance,  and  for  each  mile  actually  traveled  in  going 
only,  while  acting  as  Jurors,  fifteen  cents;  and  the  Judge  of  said  court  shall  make 
an  order  directing  the  auditor  to  draw  his  warrant  on  the  treasurer  in  favor  of  each 
such  Juror  for  said  per  diem  and  mileage,  and  the  treasurer  shall  pay  the  same. 

(2)  [In  criminal  cases.]  For  attending  as  a  trial  Juror  in  criminal  cases  only,  in 
any  Justice's  court  of  the  county,  for  each  day's  attendance,  two  dollars.  The  Justice 
of  the  peace  shall  certify  to  the  auditor  the  number  of  days*  attendance  of  each  Juror, 
and  the  auditor  shall  then  draw  his  warrant  therefor,  and  the  treasurer  shall  pay 
the  same. 

History:  Enactment  approved  May  28,  1917,  Stats,  and  Amdts. 
1917,  p.  988.    In  effect  July  27,  1917. 

ARTICLE  LIV. 

COUNTIES  OF  THE  FIFTYFOURTH  CLASS. 

§4283.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
fifty-fourth  class  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them  hy  law,  or  by  virtue  of  their  offices,  the  following  salaries,  to  wit: 

1.  The  county  clerk,  one  thousand  eight  hundred  dollars  per  annum. 

2.  The  sherifr,  three  thousand  eight  hundred  dollars  per  annum. 

3.  The  recorder,  one  thousand  five  hundred  dollars  per  annum;  provided,  that  such 
recorder  shall  collect  and  pay  into  the  county  treasury  for  the  use  and  benefit  of  the 
county,  the  fees  required  by  law  to  be  so  collected;  and  provided,  that  when  the 
amount  of  said  fees  so  collected  shall  exceed  one  hundred  dollars  in  any  one  month, 
the  recorder  may  receive  and  retain  for  his  own  use.  In  addition  to  his  salary,  one- 
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half  of  all  fees  in  excess  of  one  hundred  dollars  In  any  one  month,  so  collected;  and 
provided,  that  the  recorder  may  retain  for  his  own  use  all  fees  collected  for  filing  and 
recording  proofs  of  labor  and  notices  of  location  of  mining  claims. 

4.    The  auditor,  six  hundred  dollars  per  annum. 

6.    The  treasurer,  one  thousand  four  hundred  dollars  per  annuHL 

6.  The  tax>«o I  lector,  one  thousand  doUars  per  annum,  and  ten  per  cent  of  all  licenses 
collected  by  him. 

7.  The  assessor,  one  thousand  nine  hundred  dollars  per  annuuL 

8.  The  district  attorney,  one  thousand  six  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  Public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

11.  Superintendent  of  schools,  one  thousand  two  hundred  dollars  per  annum,  and 
actual  traveling  expenses  of  visiting  schools  of  the  county. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

18.  Justices  of  the  peace,  one  hundred  twenty  dollars  per  annum*  and  such  further 
compensation  as  may  be  provided  by  ordinance  of  the  board  of  supervisors. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  Supervisors,  each  the  sum  of  six  hundred  dollars  per  annum,  for  all  services 
performed  by  them  as  supervisors  and  members  of  the  board  of  equalization.  They 
shall  act  as  road  commissioners  in  their  respective  districts  and  shall  receive  for  the 
service  of  such  road  commissioner  three  dollars  per  day  for  each  day's  service  as  such 
road  commissioner.  Such  compensation  as  road  commissioner  shall  not  exceed  three 
hundred  dollars  per  annum. 

16.  [Jurors.]  Grand  Jurors,  and  trial  jurors  in  the  superior  court  in  the  civil  and 
criminal  cases  shall  be  paid  three  dollars  per  day  for  each  day's  attendance  and  for 
each  mile  actually  traveled  in  going  only,  while  acting  as  such  Juror,  twenty  cents  per 
mile,  and  the  judge  of  said  court  shall  make  an  order  directing  the  auditor  to  draw  his 
warrant  on  the  treasurer  in  favor  of '  such  Juror  for  said  per  diem  and  mileage  and 
the  treasurer  shall  pay  the  same. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  540, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  377;  amended  February  28,  1911, 
Stats,  and  Amdts.  1911,  p.  246;  June  16,  1913,  Stats,  and  Amdts.  1913, 
p.  1273;  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  667;  May  28,  1917, 
Stats,  and  Amdts.  1917,  p.  1164.    in  effect  July  27,  1917. 


AETICLE  LVI. 

COUNTIES  OF  THE  FIFTY-SIXTH  CLASS. 

§  4285.  SALARIES  AND  FEES  OF  OFFICERS  OF.  In  counties  of  the 
fifty-sixth  class,  the  county  officers  shall  receive  as  compensation  for  the  services 
required  of  them  by  law  and  by  virtue  of  their  office  the  following  salaries,  to  wit: 

1.  The  county  clerk,  nine  hundred  dollars  per  annum;  provided,  that  in  counties  of 
this  class  there  shall  be  and  is  hereby  allowed  to  the  clerk  a  deputy  to  act  as  clerk 
of  the  board  of  supervisors,  who  shall  be  appointed  by  the  county  clerk  and  be  paid 
a  salary  of  seventy-five  dollars  per  month;  said  salary  to  be  paid  by  said  county  in 
monthly  installments  at  the  time  and  in  the  manner  and  out  of  the  same  fund  as 
the  salary  of  the  county  clerk  is  paid.  In  counties  of  this  class  the  county  clerk  is 
hereby  allowed  in  addition,  to  his  salary,  each  year  when  a  new  registration  is  required, 
the  sum  of  ten  cents  for  each  elector  registered,  which  amount  shall  be  allowed  by 
the  board  of  supervisors  at  the  close  of  registration  preceding  a  general  election,  and 
be  paid  from  the  general  fund  of  the  county. 

2.  The  sherlfTp  one  thousand  eight  hundred  dollars  per  annum;  provided,  that  in 
counties  of  this  class  there  shall  be  and  is  hereby  allowed  a  Jailer  who  shall  be 
appointed  by  the  sheriff  and  be  paid  a  salary  of  fifty  dollars  per  month;  and  said 
salary  to  be  paid  by  said  county  monthly  and  at  the  time  and  in  the  manner  and  out 
of  the  same  fund  as  the  salary  of  the  sheriff  is  paid. 
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3.  The  recorder,  six  hundred  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be  and  is  hereby  allowed  to  the  recorder  a  copyist,  which  office  of 
copyist  to  the  recorder  is  hereby  created  and  which  copyist  shall  be  appointed  by 
the  recorder  and  be  paid  the  salary  of  fifty  dollars  per  month;  said  salary  to  be  paid 
by  said  county  in  monthly  installments  at  the  time  and  in  the  manner  and  out  of  the 
same  fund  as  the  salary  of  the  recorder  is  paid. 

4.  The  auditor,  seven  hundred  twenty  dollars  per  annum. 

5.  The'  treasurer,  one  thousand  five  hundred  dollars  per  annum. 

6.  The  tax-collector,  one  thousand  two  hundred  dollars  per  annum. 

7.  The  assessor,  nine  hundred  dollars  per  annum;  provided,  that  in  counties  of  this 
class  there  shall  be  and  is  hereby  allowed  to  the  assessor  one  deputy  who  shall  be 
appointed  by  the  assessor  and  be  paid  a  salary  of  thirty-five  dollars  per  month;  and 
said  salary  to  be  paid  by  said  county  monthly  and  at  the  time  and  in  the  manner  and 
out  of  the  same  fund  as  the  salary  of  the  assessor  is  paid. 

8.  The  district  attorney,  one  thousand  two  hundred  dollars  per  annum  and  such  fees 
as  are  now  or  may  hereafter  be  paid  to  that  officer. 

9.    The  coroner,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  seven  hundred  twenty  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  [Justices  of  the  peace.]  For  the  purpose  of  fixing  the  compensation  of  Justices 
of  the  peace  according  to  their  duties,  townships  in  counties  of  this  class  are  hereby 
dassifled  according  to  their  population  as  follows: 

Townships  having  a  population  of  one  thousand  or  more  shall  belong  to  and  be  known 
as  townships  of  the  first  class.  Townships  having  a  population  of  less  than  one  thou- 
sand shall  belong  to  and  be  known  as  townships  of  the  second  class. 

The  population  of  the  several  townships  shall  be  determined  by  the  board  of  super- 
visors upon  the  enactment  of  this  act,  and  also  at  the  time  of  the  formation  of  any 
new  township  or  townships  for  the  purpose  of  this  and  the  succeeding  subdivisions  by 
the  last  federal  census  taken  during  the  year  1910.  Justices  of  the  peace  shall  receive 
the  following  salaries: 

In  townships  of  the  first  class  the  sum  of  three  hundred  dollars  for  the  period  begin- 
ning with  the  date  upon  which  this  act  becomes  effective  and  ending  December  31,  1916, 
and  thereafter  a  salary  of  three  hundred  dollars  per  annum; 

In  townships  of  the  second  class  the  sum  of  one  hundred  eighty  dollars  for  the  period 
beginning  with  the  date  upon  which  this  act  becomes  effective  and  ending  December 
81,  1915,  and  thereafter  a  salary  of  one  hundred  eighty  dollars  per  annum. 

Such  salaries  shall  be  paid  in  the  same  manner  and  out  of  the  same  fund  as  the 
salaries  of  county  officers  are  paid,  and  shall  be  compensation  in  full  for  all  services 
rendered.  All  fees  received  by  Justices  of  the  peace  shall  be  paid  into  the  county 
treasury  every  month.  The  board  of  supervisors  of  such  counties  shall  furnish  and 
supply  to  the  justices  of  the  peace  of  various  townships  In  such  counties,  the  codes  of 
the  state  and  amendments  thereto,  and  all  necessary  stationery,  legal  blanks  and 
forms  for  the  proper  conduct  of  business. 

14.  Constables,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

15.  [Board  of  supervisors.]  Each  member  of  the  board  of  supervisors,  four  hundred 
twenty  dollars  per  annum  and  twenty  cents  per  mile  in  traveling  from  his  residence 
to  the  county  seat,  going  only;  provided,  that  only  one  mileage  shall  be  allowed  for 
any  regular  session  of  the  board. 

16.  [Reporter.]  In  counties  of  this  class  the  official  reporter  of  the  superior  court 
shall  receive  as  full  compensation  for  taking  notes  in  civil  and  criminal  cases  tried 
in  said  court  and  for  preliminary  examinations  in  justices'  courts  and  the  coroners' 
inquests,  a  monthly  salary  not  to  exceed  fifty  dollars,  payable  out  of  the  county  treasury 
at  the  same  time  and  In  the  same  manner  as  the  salaries  of  the  county  officers;  and 
for  transcription  of  said  notes  when  required  he  shall  receive  the  sum  of  ten  cents 
per  folio  for  the  original  and  five  cents  per  folio  for  the  copy;  said  compensation  for 
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transcription  in  criminal  cases  to  be  audited  and  allowed  by  the  board  of  supervisors 
as  other  claims  against  the  county  and  paid  out  of  the  county  treasury,  and  in  civil 
cases  to  be  paid  by  the  party  ordering  the  same  or  when  ordered  by  the  Judge,  by 
either  party  or  Jointly  by  both  parties  as  the  court  may  direct 

17.  [Jurors.]  The  fees  of  grand  Jurors  and  trial  Jurors  in  the  superior  courts  of 
said  counties  of  this  class  in  civil  and  criminal  cases,  shall  be  three  dollars  in  lawful 
money  of  the  United  States  for  each  day's  attendance  and  mileage  to  be  computed 
at  the  rate  of  fifteen  cents  per  mile  for  each  mile  necesBarily  traveled  In  attending 
court,  in  going  only.  In  criminal  cases  such  fees  and  mileage  of  said  trial  Jurors  in  the 
superior  court  shall  be  paid  by  the  treasurer  of  the  county  out  of  the  general  fund 
of  said  county  upon  warrants  drawn  by  the  county  auditor  upon  the  written  order  of 
the  Judge  of  the  court  in  which  said  Juror  was  in  attendance  and  the  treasurer  of 
said  county  shall  pay  said  warrants.  The  board  of  supervisors  of  said  county  is  hereby 
directed  to  make  suitable  appropriations  for  the  payment  of  the  fees  herein  provided 
for. 

History:  Former  section,  relating  to  duty  of  coroner  to  hold  in- 
quests, repealed  and  present  section  enacted  March  18, 1907,  Stats,  and 
Amdts.  1907,  p.  543,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  380;  amended 
March  26, 1909,  Stats,  and  Amdts.  1909,  p.  766;  February  28,  1911,  Stats, 
and  Amdts.  1911,  p.  248;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1234; 
April  16,  1916,  Stats,  and  Amdts.  1915,  p.  86;  April  6,  1917,  Stats,  and 
Amdto.  1917,  p.  74.     In  effect  July  27,  1917. 

ABTICLE  LVII. 

}  COUNTIES  OP  THE  FIFTY-SEVENTH  CLASS. 

§4286.  SALARIES  AND  FEES  OF  OFFICOBRS  OF.  In  counties  of  the 
:flfty-seventh  class  the  county  and  township  officers  shall  respectively  recelTe,  as  com- 
pensation for  the  services  required  of  them  by  law  or  by  virtue  of  their  offices,  the 
following  salaries  and  compensation,  to  wit: 

1.  The  county  clerk,  one  thousand  two  hundred  dollars  per  annum. 

2.  The  sheriff,  two  thousand  six  hundred  dollars  per  annum. 

3.  The  recorder,  six  hundred  dollars  per  annum.  In  counties  of  this  class  the 
recorder  may  appoint  a  copyist  for  service  in  his  office,  which  office  of  copyist  for  the 
county  recorder  is  hereby  created,  and  said  copyist  shall  receive  as  compensation  for  his 
services  fifty  per  cent  of  the  amount  collected  in  said  office  during  his  period  of  service 
for  filing  and  recording  mining  locations  and  affidavits  of  assessment  work. 

4.  The  auditor,  two  hundred  dollars  per  annum. 

6.  The  treasurer,  one  thousand  dollars  per  annum. 

6.  The  tax-collector,  five  hundred  dollars  per  annum. 

7.  The  assessor,  one  thousand  two  hundred  dollars  per  annum. 

8.  The  district  attorney,  one  thousand  two  hundred  dollars  per  annum. 

9.  The  coroner,  such  fees  as  are  or  may  hereafter  be  allowed  by  law. 

10.  The  public  administrator,  such  fees  as  are  now  or  may  be  hereafter  allowed 
by  law. 

11.  The  superintendent  of  schools,  four  hundred  dollars  per  annum. 

12.  The  surveyor,  such  fees  as  are  now  or  may  be  hereafter  allowed  by  law. 

13.  [Population  of  townships.]  For  the  purpose  of  regulating  the  compensation  of 
justices  of  the  peace  and  constables,  townships  of  this  class  of  counties  are  hereby 
classified  according  to  their  population,  as  shown  by  the  total  number  of  registered 
voters,  in  each  township,  at  the  next  preceding  general  election,  prior  to  the  fixing 
of  the  classification,  the  said  population  to  be  determined  by  the  supervisors  by  multi- 
plying the  said  total  number  of  registered  voters  by  three;  townships  having  a  popu- 
lation of  not  more  than  one  hundred  shall  belong  to  and  be  known  as  townships  of  the 
first  class;  townships  having  a  population  of  not  more  than  three  hundred  and  not 
less  than  one  hundred  one  shall  belong  to  and  be  known  as  townships  of  the  second 
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class;  townships  having  a  population  of  not  more  than  seven  hundred  fifty  and  not 
less  than  three  hundred  one  shall  belong  to  and  be  known  as  townships  of  the  third 
class;  townships  having  a  population  of  not  more  than  one  thousand  five  hundred  and 
not  less  than  seven  hundred  fifty-one  shall  belong  to  and  be  known  as  townships  of 
the  fourth  class;  townships  having  a  population  in  excess  of  one  thousand  five  hundred 
shall  belong  to  and  be  known  as  townships  of  the  fifth  class;  provided,  that  the  board 
of  supervisors  may,  prior  to  any  general  election,  consolidate  two  or  more  such  town- 
ships into  one. 

14.  [Justices  of  the  peace  and  oonstabiee.]  Justices  of  the  peace  and  constables 
each  of  townships  of  the  first  class  shall  receive  an  annual  salary  of  one  hundred  dol- 
lars to  be  paid  in  monthly  installments  as  county  officers  arei  paid;  Justices  of  the  peace 
and  constables  of  townships  of  the  second  class  shall  each  receive  an  annual  salary 
of  one  hundred  fifty  dollars  to  be  paid  in  monthly  installments  as  county  officers  are 
paid;  justices  of  the  peace  and  constables  in  townships  of  the  third  class  shall  each 
receive  an  annual  salary  of  two  hundred  dollars  to  be  paid  in  monthly  installments 
as  county  officers  are  paid;  justices  of  the  peace  and  constables  in  townships  of  the 
fourth  class  shall  each  receive  an  annual  salary  of  three  hundred  dollars  to  be  paid 
in  monthly  installments  as  county  officers  are  paid;  Justices  of  the  peace  and  con- 
stables in  townships  of  the  fifth  class  shall  each  receive  an  annual  salary  of  four 
hundred  dollars  to  be  paid  in  monthly  installments  as  county  officers  are  paid.  The 
salaries  so  received  by  Justices  of  the  peace  and  constables  aforesaid  shall  be  in  full 
compensation  for  all  services  rendered  by  them.  These  salaries  shall  also  apply  to 
incumbents. 

15.  [Board  of  supervisors.]  Each  member  of  the  board  of  supervisors,  six  dollars 
per  day  during  session,  and  thirty  cents  per  mile  one  way  to  board  meetings;  three 
dollars  per  day  (no  mileage)  as  road  commissioner  when  actually  engaged  in  road 
business. 

16.  Jurors'  fees  in  criminal  cases  shall  be  as  follows:  For  attending  as  a  grand  juror 
or  trial  juror  in  the  superior  court,  in  criminal  cases  only,  for  each  day's  attendance, 
per  day,  three  dollars;  for  each  mile  actually  traveled  in  attending  court  as  such  juror 
under  simimons  or  under  order  of  court,  in  criminal  cases,  in  going  only,  per  mile, 
thirty  cents,  and  the  county  clerk  shall  certify  to  the  auditor  the  number  of  days' 
attendance  and  number  of  miles  traveled  by  each  juror,  and  the  auditor  shall  draw 
his  warrant  therefor  and  the  treasurer  shall  pay  the  same. 

History:  Former  section,  providing  coroner  to  bury  bodies  when, 
repealed  and  present  section  enacted  March  18,  1907,  Stats,  and  Amdts. 
1907,  p.  544,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  381;  amended  March  25, 
1909,  Stats,  and  Amdts.  1909,  p.  762;  March  21,  1911,  Stats,  and  Amdts. 
1911,  p.  250;  May  24,  1915,  Stats,  and  AmdU.  1915,  p.  798;  April  25, 
1917,  Stats,  and  Amdts.  1917,  p.  203.    In  effect  July  27,  1917. 


ARTICIiE  LVni. 
GENERAL  PROVISIONS  RELATING  TO  SALARIES  AND  FEES. 

I  4288.  Salaries,  how  and  when  paid. 

I  4289.  Statement  of  fees  must  precede  warrant  for  salary. 

I  4290.  Additional  provisions  concerning  fees  and  salaries. 

§4288.  SALABIES,  HOW  AND  WHEN  PAID.  The  salaries  of  such 
officers  named  in  this  title  as  are  entitled  to  salaries  shall  be  paid  monthly  out  of 
the  county  treasury;  and  it  shall  be  the  duty  of  the  auditor,  on  the  first  day  of  each 
and  every  month,  to  draw  his  warrant  upon  the  treasurer  in  favor  of  each  of  said 
officers  for  the  amount  of  salary  due  him  under  the  provisions  of  this  title  for  the 
preceding  month;  except  that,  unless  in  this  title  otherwise  provided,  one-half  of  the 
annual  salary  of  the  assessor  shall  be  paid  to  him  in  equal  monthly  installments  for 
the  months  of  March,  April,  May  and  June,  and  one-half  in  equal  monthly  installments 
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for  the  remaining  eight  months  of  the  year.  The  treasurer  shall  pay  said  warrants 
on  presentation,  out  of  the  salary  fund  of  the  county  treasury;  provided,  that  in  coun- 
ties of  the  first  class  or  in  counties  operating  under  a  charter,  the  board  of  supervisors 
may,  by  ordinance,  fix  a  date  or  schedule  of  dates  for  the  payment  of  salaries  of  the 
officers,  deputies,  clerks  and  other  employees  of  the  several  departments  and  Institutions 
of  the  county  government. 

History:  Original  section  enacted  March  12,  1872;  repealed  and 
present  section  enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  545, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  582,  codification  of  §§  156  and  220 
County  Government  Act  (Hen.  G.  L.,  pp.  227,  335) ;  amended  June  1, 
1915,  Stats,  and  Amdts.  1915,  p.  1055;  April  5,  1917,  Stats,  and  Amdts. 
1917.  p.  57.     In  effect  July  27,  1917. 

§4289.    STATEHIENT   OF    FEES   MUST    PRECEDE    WARRANT   FOR 

SALARY.  The  auditor  shall  not  draw  his  warrant  for  the  salary  of  any  such  officer 
for  any  month  until  the  latter  shall  first  have  filed  with  him  the  sworn  statement 
required  in  section  four  thousand  two  hundred  ninety-four  and  a  copy  of  the  treasurer's 
receipt  for  all  fees  and  other  moneys  payable  into  the  county  treasury,  collected  by 
such  officer  in  that  month. 

History:  Original  section,  providing  justice  to  act  as  coroner, 
enacted  March  12,  1872,  repealed  and  present  section  (a  codification 
of  §  221  Comity  Government  Act,  Hen.  G.  L.,  p.  335)  approved 
March  18,  1907,  Stats,  and  Amdts.  1907,  p.  545,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  382;  amended  May  25,  1917,  Stats,  and  Amdts.  1917, 
p.  936.    In  effect  July  27,  1917. 

§4290.    ADDITIONAL  PROVISIONS  CONCERNING  FEES  AND  SAL- 

ARIES.  The  salaries  and  fees  provided  in  this  title  shall  be  in  full  compensation  for 
all  services  of  every  kind  and  description  rendered  by  the  officers  named  in  this  title 
either  as  officers  or  ex  officio  officers,  their  deputies  and  assistants,  unless  in  this  title 
otherwise  provided,  and  all  deputies  employed  shall  be  paid  by  their  principals  out  of 
the  salaries  provided  in  this  title,  unless  in  this  title  otherwise  provided; 

[Assessor.]  provided  and  except,  that  the  assessor  shall  be  entitled  to  receive  and 
retain  for  his  own  use,  unless  in  this  title  otherwise  provided,  six  per  cent  on  personal 
property  tax  collected  by  him,  as  authorized  by  section  three  thousand  eight  hundred 
twenty,  and  fifteen  per  cent  of  all  amounts  collected  by  him  for  poll  taxes,  and  road 
poll  taxes,  and  also  five  dollars  per  hundred  names  of  persons  returned  by  him  as 
subject  to  military  duty,  as  provided  in  section  one  thousand  nine  hundred  one,  and 
shall  also  be  allowed  by  the  county  his  actual  expense  when  summoned  before  the  state 
board  of  equalization  in  pursuance  of  an  act  entitled  "An  act  to  carry  into  effect  the 
provisions  of  section  fourteen  of  article  thirteen  of  the  constitution  of  the  State  of 
California  as  said  constitution  was  amended  November  8,  1910,  providing  for  the  separa- 
tion of  state  from  local  taxation,  and  providing  for  the  taxation  of  public  service  and 
other  corporations  for  the  benefit*  of  the  state,  all  relating  to  revenue  and  taxation," 
and  the  license-collector  shall  be  entitled  to  receive  and  retain  for  his  own  use  ten 
per  cent  on  all  licenses  collected  by  him,  except  where  otherwise  provided  in  this 
tiUe; 

[License-collector.]  provided,  however,  that  in  counties  and  cities  and  counties  of 
the  first,  second  and  third  classes,  the  assessor  shall  receive  no  commission  for  the 
collection  of  taxes  on  personal  property,  nor  shall  such  assessor  receive  any  compensa- 
tion or  commission  for  the  collection  of  poll  taxes  or  road  poll  taxes,  nor  shall  such 
assessor  receive  any  compensation  for  making  out  military  roll  of  persons  returned 
by  him  as  subject  to  military  duty  as  provided  by  section  one  thousand  nine  hundred 
one;  nor  shall  the  license-collector  in  counties  and  cities  and  coimties  of  the  first  and 
second  classes  receive  any  commission  for  licenses  collected  by  him; 

[Treasurer.]  provided,  further,  that  the  treasurer  shall  receive  and  retain  for  his  own 
use  the  commissions  on  all  inheritance  and  transfer  taxes  collected  by  him; 
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[Special  attorney.}  and  provided,  further,  that  whenever  the  treasurer  of  any  county 
shall  employ  a  special  attorney  for  the  collection  of  such  taxes,  said  attorney  shall  be 
paid  out  of  the  commissions  and  fees  allowed  by  law  for  the  collection  of  such  taxes; 

[Additional  deputy  sheriff.]  provided,  that  in  any  county  where  the  number  of  judges 
of  the  superior  court  shall  have  been  increased  since  the  first  day  of  January,  1911, 
or  shall  hereafter  be  Increased,  there  must  be  and  there  hereby  is  allowed  to  the  sheriff 
of  such  county,  by  reason  of  such  increase,  one  additional  deputy,  to  be  appointed 
by  the  sheriff,  at  a  salary  not  exceeding  one  thousand  two  hundred  dollars  per  annum, 
to  be  paid  at  the  same  time  and  in  the  same  manner  as  other  county  officers  are  paid, 

[Additional  deputy  clerics.]  and  also  there  must  be  and  is  hereby  allowed  to  tJie 
county  clerk  of  such  county,  one  additional  deputy  to  act  as  courtroom  clerk,  for  each 
judge  so  appointed  or  elected,  at  a  salary  not  exceeding  one  thousand  two  hundred 
dollars  per  annum  for  each  of  said  deputies,  to  be  paid  at  the  same  time  and  in  the 
same  manner  county  officers  are  paid. 

[Pursuing  criminals.]  The  board  of  supervisors  shall  allow  to  the  sheriff  his  neces- 
sary expenses  for  pursuing  criminals,  or  transacting  any  criminal  business,  and  for 
boarding  prisoners  In  the  county  jail; 

[Boarding  prisoners.]  provided,  that  the  board  of  supervisors  shall  fix  a  reasonable 
price  at  which  such  prisoners  shall  be  boarded,  if  not  otherwise  provided  for  in  this 
title,  which  price  shall  not  be  less  than  twelve  cents  for  each  meal  for  each  prisoner; 

[Conveying  prisoners  to  state  institutions.]  provided,  further,  that  the  sheriff  shall 
be  entitled  to  receive  and  retain  for  his  own  use,  five  dollars  per  diem  for  conveying 
prisoners  to  and  from  the  state  prisons,  and  for  conveying  persons  to  and  from  the 
insane  asylums,  or  other  state  Institutions,  not  otherwise  provided  for  by  law;  also, 
all  expenses  necessarily  incurred  in  conveying  insane  persons  to  and  from  the  Insane 
asylums  and  in  conveying  persons  to  and  from  the  state  prisons,  or  other  state  insti- 
tutions, which  per  diem  and  expenses  shall  be  allowed  by  the  board  of  examiners 
and  collected  from  the  state.  The  court  shall  also  allow  the  sheriff  his  necessary 
expenses  in  keeping  and  preserving  property  seized  on  attachment  or  executions,  to  be 
paid  out  of  the  fees  collected  in  the  action.  The  sheriff  may  retain  for  his  own  use  the 
mileage  for  service  of  papers  or  process  Issued  by  any  court  of  the  state; 

[State  settlements  of  treasurers.]  provided,  further,  that  the  county  treasurers  of  the 
several  counties  of  this  state,  where  their  necessary  expense  incurred  in  the  making 
of  the  state  settlements  provided  for  by  section  three  thousand  eight  hundred  sixty-six 
shall  exceed  the  maximum  amount  of  mileage  allowed  them  by  section  three  thousand 
eight  hundred  seventy-six  shall  be  allowed  out  of  the  county  treasury  of  their  respective 
counties,  the  amount  of  such  excess,  which  shall  be  paid  as  other  demands  against 
the  county  are  paid;  provided,  further,  that  in  case  county  or  city  and  county  officers 
perform  municipal  duties  imposed  by  a  charter  framed  under  the  provisions  of  sections 
eight  and  eight  and  one-half  of  article  eleven  of  the  constitution  the  compensation 
of  such  officers  and  the  expense  of  such  officers  may  be  apportioned  by  the  board  of 
supervisors  in  proportion  to  the  duties  rendered  as  county  officers  under  general  laws 
and  rendered  as  municipal  officers  under  charter  provisions,  and  the  compensation 
determined  to  be  for  the  performance  of  municipal  duties  shall  be  paid  from  funds 
raised  for  municipal  purposes  and  the  compensation  determined  to  be  for  county  duties 
shall  be  paid  from  funds  provided  by  sections  three  thousand  seven  hundred  fourteen 
and  four  thousand  three  hundred  five  of  this  code. 

History:  Original  section,  providing  coroner  to  decide  duty  of 
sheriff  In  certain  cases,  enacted  March  12,  1872;  repealed  and  present 
section  (a  codification  of  §  215  County  Government  Act.  Hen.  G.  L., 
p.  333)  approved  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  545,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  382;  amended  February  28,  1911,  and 
April  19,  1911,  Stats,  and  Amdts.  1911,  pp.  251,  943,  amended  without 
indicating  which  of  the  acts  of  1911  Is  amended;  May  27,  1917,  Stats. 
and  Amdts.  1917,  p.  1323.    In  effect  July  28,  1917. 

1.  Amendment  of  1909— SSffeet  of. — An  Game  License  Act,  fixing  the  salary  of  the 
amendment  to  this  section  and  section  4235,  county  clerk  and  declaring  the  same  to  be 
subdivision  1,  made  after  the  passage  of  the       in  full  compensation  for  all  services  of  every 
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kind,  made  no  changre  In  the  section  as  it 
previously  stood,  and  could  not  affect  the 
rigrht  of  the  county  clerk  to  retain  the  fees 
so  received  by  him  for  his  services  in  col- 
lectingr  hunting:  licenses. — City  of  Sacra- 
mento V.  Pfund,  166  Cal.  84,  130  Pac.  1041. 

2.  CompciMfitlon  of  sherlll— Chaave  diur-> 
Ins  term. — The  sheriff  of  the  county  of  Los 
Angreles,  who  was  serving:  an  unexpired  por- 
tion of  the  term  for  which  he  had  been 
theretofore  elected  at  the  time  the  charter 
of  that  county  went  into  effect,  is  entitled 
under  sections  52  and  66  of  article  XII  of 


the  charter,  which  provides  that  neither  the 
tenure  of  office  nor  the  compensation  to  be 
paid  to  officers  theretofore  elected  shall  be 
changred  until  they  have  been  chosen  by  the 
electorate,  to  retain  for  his  own  use  as  part 
of  his  compensation  the  fees  collected  by 
him  under  section  4290  of  the  Political  Code, 
notwithstanding:  section  15  of  article  IV  of 
such  charter,  providing:  that  *'aU  fees  col- 
lected by  any  county  officer,  board  or  com- 
mission, shall  be  paid  into  the  county  treas- 
ury."— ^Los  Ang:ele8  County  v.  Hammel,  26 
Cal.  App.  680,  147  Pac.  983. 


ARTICLE  LIX. 

BEGULATI0N8  CONCEBNING  TEES. 

f  4292.  Fees  to  be  paid  into  county  treasury. 
S  4293.  Fee-book. 

f  4294.  Statement  of  fees  to  be  filed  with  auditor. 
S  4295.  Official  services  and  fees,  payment. 

§  4292.  FEES  TO  BE  PAID  INTO  OOUNTT  TBEASUBT.  AU  salaried 
officers  of  the  several  counties  and  townships  of  this  state  shall  charge  and  collect 
for  the  use  of  their  respective  counties,  and  pay  into  the  county  treasury,  on  or  before 
the  fifth  day  of  each  month,  the  fees  now  or  hereafter  allowed  by  law  in  all  cases, 
except  where  such  fees,  or  a  percentage  thereof,  is  allowed  such  officers,  and  excepting 
also  such  fees  as  are  a  charge  against  the  county. 

History:  Original  section  enacted  April  27,  1880,  Code  Amdts.  1880 
(Pol.  C.  pt),  p.  103;  held  unconstitutional,  see  history  $4000  ante; 
former  section  repealed  and  present  section  approved  March  18,  1907, 
Stats,  and  Amdts.  1907,  p.  647,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  384 
(a  codification  of  §  216  County  Government  Act,  Hen.  G.  L.,  p.  334) ; 
amended  May  25,  1917,  Stats,  and  Amdts.  1917,  p.  937.  In  effect 
July  27,  1917. 


1.  ComatnK»tiom. — ^Fees  received  by  county 
clerks  under  the  federal  statute  In  natural- 
ization proceedlnsrs  come  within  the  cate- 
gory of  fees  "allowed  by  law." — Alameda 
County  V.  Cook,  32  Cal.  App.  165,  162  Pac. 
405. 

2.  — Natnrallsfitlon  fees,  retentloa  by 
cooBty  elerk.  —  The  county  clerk  of  the 
county  of  Alameda  is  not  entitled,  as  a  mat- 
ter of  law,  to  retain  for  his  own  use  and 
benefit  one-half  of  the  fees  collected  by  him 
in  naturalization  proceedings,  notwithstand- 


ing that  the  act  of  Congress  which  provides 
that  the  clerk  of  any  court  collectingr  such 
fees  is  authorized  to  retain  one-half  thereof 
and  to  pay  the  other  one-half  to  the  federal 
bureau  of  immigration  and  naturalization, 
as  the  statute  law  of  the  state  prescribes 
the  duties  of  county  clerks  throughout  the 
state,  provides  for  their  compensation,  and 
directs  such  officers  to  pay  into  the  county 
treasury  all  fees  "allowed  by  law." — ^Ala- 
meda County  V.  Cook,  82  Cal.  App.  166,  162 
Pac.  406. 


§  4293.  FEE-BOOK.  Each  of  the  officers  authorized  to  receive  fees  under 
the  provisions  of  this  title  must  keep  a  record,  open  to  the  public  inspection  during 
office  hours,  in  which  must  be  entered,  at  once  and  in  detail,  all  fees  or  compensation, 
and  fines,  of  whatever  nature,  kind,  or  description,  collected  or  chargeable.  On  the  first 
day  of  each  and  every  month,  the  officer  must  add  up  each  colunm  in  his  book  to  the 
first  day  of  the  month,  and  set  down  the  totals.  On  the  expiration  of  the  term  of  such 
officer,  he  must  deliver  all  such  records  kept  by  him  to  the  county  auditor. 

History:  Enactment  approved  March  18,  1907,  Stats,  and  Amdts. 
1907,  p.  547,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  384  (a  codification  of 
S  217  County  Government  Act,  Hen.  0.  L.,  p.  335) ;  amended  May  25, 
1917,  Stats,  and  Amdts.  1917,  p.  937.    In  effect  July  27,  1917. 
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§  4294.  STATEMENT  OF  FEES  TO  BE  FILED  WITH  AUDITOB.  Each 
of  the  officers  authorized  to  receive  fees  under  tke  provlaions  of  this  title  must  pay 
the  fees  and  compensation  and  fines  collected  and  chargeable  for  the  county  In  each 
month,  to  the  treasurer  on  or  before  the  fifth  day  In  the  following  month  and  must  file 
with  the  auditor  a  statement,  duly  verified,  showing  the  amounts  and  kinds  of  fees, 
compensation,  and  fines  collected  or  chargeable,  the  amounts  collected  and  the  amount 
of  trust  moneys  received,  disbursed,  and  on  hand. 

[Form  of  affidavit.]   The  affidavit  shall  be  in  substantially  the  following  form: 

'*I,  A.  B.,  county  clerk  (or  other  officer,  as  the  case  may  be),  do  swear  that  the  fee 
record  in  my  office  contains  a  true  statement  in  detail  of  all  fees  and  compensation  of 
every  kind  and  nature  for  official  services  rendered  by  me,  my  deputies  and  assistants, 
and  the  amount  of  all  fines,  and  trust  money,  received,  disbursed  and  on  hand,  for  the 

month  of ,  A.  D ,  and  that  said  fee  record  shows  a  full  amount 

received  or  chargeable  in  said  month,  and  that  neither  myself,  nor  to  my  knowledge  or 
belief,  any  of  my  deputies  or  assistants  have  rendered  any  official  service,  except  as 
provided  in  sections  four  thousand  two  hundred  ninety-five  and  four  thousand  two 
hundred  ninety-seven  of  the  Political  Code,  which  is  not  fully  set  out  In  said  fee 
record  and  that  the  foregoing  statement  thereof  and  of  other  matters,  is  complete,  true, 
and  correct" 

The  auditor  shall  file  and  preserve  in  his  office  said  statements  and  affidavits. 

IHIstory:  E2nactment  approved  March  18,  1907,  Stats,  and  Amdts. 
1907,  p.  547,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  384  (a  codification  of 
S  218  County  Government  Act,  Hen.  O.  L.,  p.  835) ;  amended  May  25, 
1917,  Stats,  and  Amdts.  1917,  p.  937.    In  effect  July  27,  1917. 

§4295.  OFFICIAL  SEBVIOES  AND  FEES,  PAYMENT.  State,  county, 
and  township  officers  shall  not  in  any  case  except  in  proceedings  upon  habeas  corpus 
perform  any  official  services  unless  upon  the  prepayment  of  such  fees  as  are  prescribed 
by  law  for  the  performance  of  such  services;  provided,  that  the  state  or  any  county, 
city,  or  city  and  county,  or  any  public  officer,  or  board,  or  body  acting  in  his  or  its 
official  capacity  on  behalf  of  the  state,  or  any  county,  city  or  city  and  county,  shall 
not  be  required  to  pay  or  deposit  any  fee  for  the  filing  of  any  document  or  paper 
or  for  the  performance  of  any  official  service;  provided,  further,  that  the  state,  or  any 
county,  city,  or  city  and  county,  or  any  public  officer  or  board,  or  body,  acting  in  his  or 
its  official  capacity  on  behalf  of  the  state,  or  any  county,  city,  or  city  and  county,  shall 
not  collect,  demand  or  receive  any  fee  or  compensation  for  any  service  whatever  ren- 
dered in  the  matter  of  a  pension  claim,  application,  affidavit,  voucher,  or  furnishing 
a  verified  copy  of  the  public  record  of  a  marriage,  death,  or  divorce  or  making  a 
search  for  same,  wherein  the  same  is  to  be  used  in  a  claim  for  a  pension.  Said  ser- 
vices to  be  rendered  on  the  request  of  a  United  States  official,  a  claimant  or  his  or  her 
attorney,  and  for  every  failure  or  refusal  so  to  do  such  officer  shall  be  liable  on  his 
official  bond. 

Upon  the  payment  by  any  person  of  the  fees  required  by  law,  the  officer  must  perform 
the  services  required,  and  for  every  failure  or  refusal  so  to  do  such  officer  shall  be 
liable  on  his  official  bond. 

History:  Enacted  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  547, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  385  (a  codification  of  §  222  County 
Government  Act,  Hen.  G.  L.,  p.  335) ;  amended  May  20,  1915,  Stats,  and 
Amdts.  1915,  p.  694;  May  26,  1917,  Stats,  and  Amdts.  1917,  p.  1175. 
In  effect  July  27,  1917. 
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ARTICLE  LX. 

FEES  OF  OFFICERS. 

S  4300a.  County  clerk's  fees. 

i  4300e.  Justices  of  the  peace  fees. 

§  4300a.  COUNTT  CLEEE'S  FEES.  In  addition  to  the  charges  otherwise 
provided  for  by  law,  the  county  clerk  shall  charge  and  collect  the  following  fees: 

For  filing  the  first  paper  in  a  civil  action  or  in  a  special  proceeding,  except  a  probate 
proceeding  or  an  adoption  proceeding,  five  dollars. 

For  filing  the  papers  transmitted  from  another  county  on  the  transfer  of  a  civil 
action  or  a  special  proceeding,  except  a  probate  proceeding  or  an  adoption  proceeding, 
five  dollars. 

For  filing  the  papers  transmitted  on  appeal  from  a  justice's  court  in  a  civil  action  or 
a  special  proceeding,  five  dollars. 

On  the  appearance  of  any  defendant,  or  any  number  of  defendants  appearing  Jointly, 
except  disclaimer,  to  be  paid  upon  filing  tlie  first  paper  in  the  action  by  him  or  them, 
two  dollars;  and  for  every  additional  defendant  appearing  separately,  one  dollar. 

For  filing  a  petition  for  letters  of  administration,  a  petition  for  special  letters  of  admin- 
istration, a  petition  for  letters  testamentary  or  a  petition  for  letters  of  guardianship, 
five  dollars;  provided,  that  when  either  the  public  administrator  or  the  secretary  of 
the  state  commission  in  lunacy,  in  his  official  capacity  is  the  petitioner,  he  shall  be 
required  to  pay  said  fee  only  out  of  the  assets  of  the  estate  coming  into  his  possession; 
provided,  that  only  one  fee  must  be  collected  in  any  one  estate  or  guardianship  matter. 
On  placing  any  action  or  proceeding  for  the  first  time  on  the  calendar  for  hearing  or 
trial,  to  be  paid  by  the  party  at  whose  request  such  action  or  proceeding  is  so  placed, 
two  dollars;  provided,  no  fee  shall  be  charged  for  probate,  adoption  or  criminal  proceed- 
ings or  default  cases  in  civil  actions. 

For  issuing  an  execution,  or  order  of  sale,  one  dollar. 

The  foregoing  fees  shall  be  in  fuU  for  all  services  rendered  by  the  county  clerk  to 
and  including  the  making  up  of  the  judgment  roll  in  any  action  or  proceeding  except  for 
making  or  certifying  to  copies  of  filed  papers  or  records. 

For  filing  and  docketing  an  abstract  of  judgment  from  a  justice's  court,  one  dollar. 

On  filing  the  petition  to  contest  any  will  or  codicil,  three  dollars. 

For  filing  any  notice  of  Intention  to  move  for  a  new  trial  of  any  civil  action  or  special 
proceeding,  two  dollars. 

For  preparing  a  copy  of  any  record,  proceeding,  or  paper  on  file  in  his  office  per  folio, 
ten  cents. 

For  each  certificate  of  the  clerk,  except  a  certificate  to  a  copy  of  a  filed  record,  paper 
or  proceeding  or  a  certificate  in  connection  with  a  governmental  civil  service  examina- 
tion, twenty-five  cents. 

No  fees  shall  be  charged  by  the  clerk  for  services  rendered  in  any  criminal  action  or 
adoption  proceedings,  except  for  making  or  certifying  to  copies  of  proceedings. 

For  issuing  a  marriage  license,  one-half  to  be  paid  to  the  county  recorder,  two  dol- 
lars. This  fee  shall  be  in  full  for  all  services  in  connection  with  the  issuance  of  a  mar- 
riage license. 

For  filing  and  indexing  articles  of  incorporation,  amended  articles  of  incorporation  or 
a  certified  copy  of  articles  of  incorporation,  one  dollar. 

For  filing  a  certificate  of  increase  of  the  capital  stock  of  a  corporation,  one  dollar. 

For  filing  a  certificate  of  decrease  of  the  capital  stock  of  a  corporation,  one  dollar. 

For  filing  a  certificate  of  increase  of  the  number  of  directors  of  a  corporation,  one 
dollar. 

For  filing  certificate  of  decrease  of  the  number  of  directors  of  a  corporation,  one 
dollar. 

For  filing  a  certificate  of  notice  of  removal  of  the  principal  place  of  business  of  a 
corporation,  one  dollar. 
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For  filing  a  certificate  of  creation  of  bonded  indebtedness  of  a  corporation,  one 
dollar. 

For  filing  a  certificate  of  increase  of  bonded  indebtedness  of  a  corporation,  one 
dollar. 

For  filing  any  charter,  by-laws,  or  any  other  certificate,  etc.,  of  any  corporation,  grant- 
ing power  to  do  business  in  this  state,  one  dollar. 

For  filing  and  indexing  a  certificate  of  partnership,  including  affidavit  of  publication, 
one  dollar. 

For  filing  and  indexing  a  certificate  of  fictitious  name,  including  aflidaTit  of  publica- 
tion, one  dollar. 

For  filing  and  indexing  an  auctioneer's  bond,  one  dollar. 

For  filing  and  indexing  all  papers  other  than  papers  filed  in  actions  or  special  pro- 
ceedings, official  bonds,  certificates  of  appointment,  or  papers  for  which  a  charge  is 
not  elsewhere  provided,  one  dollar. 

F6r  either  recording  or  registering  any  license  or  certificate  or  issuing  any  certifi- 
cate, or  both,  in  connection  with  a  license,  required  by  law,  for  which  a  charge  is  not 
otherwise  prescribed,  one  dollar. 

For  examining  and  certifying  to  any  copy  of  any  paper,  record  or  proceeding  pre- 
pared by  another  and  presented  for  his  certificate,  fifty  cents,  and  one  cent  per  folio 
for  comparing  the  said  copy  with  the  original. 

For  taking  any  affidavit,  except  in  criminal  cases,  or  adoption  proceedings,  or  in 
connection  with  governmental  civil  service  examinations,  fifty  cents. 

F6r  searching  records  or  files,  for  each  year,  fifty  cents. 

For  taking  and  approving  each  undertaking,  and  the  Justification  thereof,  except  in 
criminal  cases,  for  each  signature,  fifty  cents. 

For  taking  acknowledgment  of  any  deed  or  other  instrument,  including  the  certifi- 
cate, for  each  signature,  fifty  cents. 

For  exemplification  of  record  or  other  paper  on  file  besides  the  charges  allowed  for 
copying  or  comparing,  one  dollar. 

History:  Enactment  approved  Maroh  18,  1907,  Stats,  and  Amdts. 
1907,  p.  648,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  385  (a  codification  in 
part  of  §  1,  Stats,  and  Amdts.  1896,  p.  267,  Hen.  G.  L.,  p.  447) ;  amended 
March  23,  1911,  Stats,  and  Amdts.  1911,  p.  444;  May  23,  1917,  Stats,  and 
Amdte.  1917,  p.  902.     In  effect  July  27,  1917. 

§  4300e.  JUSTICES  OF  THE  PEACE  FEES.  Justices  of  the  peace,  except 
as  in  this  title  otherwise  provided:  For  ail  services  to  be  performed  by  him  before 
trial,  in  a  civil  action,  two  dollars;  and  for  the  trial  of  either  a  question  of  law  or 
fact,  and  all  proceedings  subsequent  thereto,  including  all  affidavits,  swearing  wit- 
nesses and  Jury,  and  the  entry  of  judgment  and  issuance  of  execution  thereon,  three 
dollars,  to  be  paid  when  such  trial  is  calendared  for  hearing.  For  all  services  in  a 
criminal  action  or  proceeding,  whether  on  examination  or  trial,  three  dollars.  For 
taking  bail  after  commitment  by  another  magistrate,  fifty  cents.  For  certificate  and 
transmitting  transcript  and  papers  on  appeal,  one  dollar.  For  copies  of  papers  on 
docket,  per  folio,  ten  cents.  For  issuing  a  search  warrant,  to  be  paid  by  the  party 
demanding  the  same,  fifty  cents.  For  taking  an  acknowledgment  of  any  instrument, 
for  the  first  name,  fifty  cents;  for  each  additional  name,  twelity-five  cents.  For  taking 
deposition,  per  folio,  fifteen  cents.   For  administering  an  oath,  and  certifying  the  same, 

• 

twenty-five  cents.  For  issuing  a  commission  to  take  testimony,  fifty  cents.  For  all 
services  connected  with  the  posting  of  estrays,  one  dollar.  In  cases  before  a  Justice  of 
the  peace,  when  the  venue  shall  be  changed,  the  justice  before  whom  the  action  shall 
be  brought,  for  all  services  rendered,  including  the  making  up  and  transmission  of  the 
transcript  and  papers,  shall  receive  one  dollar;  and  the  justice  before  whom  the  trial 
shall  take  place  shall  receive  the  same  fees  as  if  the  action  had  been  commenced 
before  him.  For  receiving  and  filing  an  abstract  of  judgment  rendered  by  a  justice  or 
judge  of  another  Jurisdiction,  and  for  subsequent  services  based  thereon,  two  dollars. 
For  performing  the  duties  of  coroner,  when  the  coroner  fails  to  act,  the  same  fees  and 
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mileage  as  are  allowed  the  coroner  in  all  cases.  FV)r  issuing  each  process,  writ,  order 
or  paper  required  by  law  to  be  issued  not  otherwise  in  this  article  provided  for,  twenty- 
flve  cents.  For  administering  oath  or  affirmation  not  otherwise  in  this  article  provided 
for,  ten  cents.  For  each  certificate  or  affidavit  not  otherwise  in  this  article  provided 
for,  twenty-five  cents.  FV)r  taking  and  approving  bond  or  undertaking,  including  the 
Justification  of  sureties,  fifty  cents. 

History:  Enactment  approved  March  18,  1907,  Stats,  and  Amdts. 
1907,  p.  552,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  389  (a  codification  in 
part  of  §  1,  Stats,  and  AmdU.  1896,  p.  267,  Hen.  G.  L.,  p.  451) ;  amended 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1442;  April  24,  1917,  Stats, 
and  Amdts.  1917,  p.  173.    In  effect  July  27,  1917. 


1.  Comatructloii« — The  legislature  has  for 
the  purpose  of  flxingr  the  fees  of  a  Justice, 
classified  the  services  which  may  be  ren- 
dered into  three  groups  as  to  each  of  which 
a  specific  fee  Is  fixed.  Thus,  two  dollars  is 
required  to  be  paid  for  all  services  per- 
formed before  trial.  If  there  be  a  trial  an 
additional  three  dollars  shall  be  paid;  if 
there  be  no  trial,  and  the  Justice  be  called 
upon  to  render  and  enter  Judgment  by  de- 
fault, an  additional  fee  of  two  dollars  shall 
be  paid  covering  such  services.  The  services 
are  itemized  under  three  heads  and  a  sepa- 
rate fee  fixed  for  each  class  of  items. — 
Austin  V.  Strang,  80  Cal.  App.  265,  167  Pac. 
1002. 

2.  It  can  not  be  construed  that  the  fee  of 
two  dollars  provided  as  compensation  for  all 
services  to  be  performed  before  trial  covers 
the  cost  for  rendition  and  entry  of  Judgr- 
ment  by  default,  because  in  that  case  the 
third  clause  of  the  act  as  amended  would 
be  given  no  effect  whatever,  and  it  must  be 
assumed  that  the  legislature  had  some  pur- 
pose In  amending  the  law. — Austin  v.  Strang, 
30  Cal.  App.  265,  157  Pac.  1002. 

3.  Under  the  amendment  of  1918  to  sec- 
tion 4300e  of  the  Political  Code,  it  is  the 
duty  of  a  Justice  of  the  peace,  as  a  prerequi- 
site to  the  rendition  and  entry  of  a  Judg- 
ment by  default,  to  exact  the  payment  of  a 
fee  of  two  dollars,  In  addition  to  the  fee  in 
the  same  amount  paid  upon  the  filing  of  the 
complaint. — Austin  v.  Strang,  30  Cal.  App. 
265,  167  Pac.  1002. 

§4307. 

1.  CoAstractlon  (snbd.  2). — This  author- 
izes the  district  attorney  to  employ  detec- 
tives at  the  county's  expense  when  neces- 
sary to  enable  him  to  ascertain  the  person 
guilty  of  crime  or  to  obtain  evidence  to 
prove  the  commission  thereof  and  effectively 
prosecute.  The  same  authority  is  conferred 
on  the  district  attorney  of  the  City  and 
County  of  San  Francisco  by  section  2  of 
chapter  3  of  article  V  of  its  charter. — 
Rocca  V.  Boyle,  166  Cal.  94,  Abb«  Cam.  1915B 
857,  185  Pac.  34. 

2.  The  district  attorney  has  authority 
under  section  4807  of  the  Political  Code  to 
incur  an  expense  in  procuring  the  attend- 
ance of  an  expert  at  the  trial  of  a  criminal 
action  to  state  the  result  of  certain  experi- 
mental blood  tests  made  by  him,  and  where 
such  expense  is  approved  by  the  board  of 
supervisors,  its  determination  is  not  subject 


to  review  by  the  court,  but  is  final  and  con- 
clusive.— ^Victors  V.  Kelsey,  31  Cal.  App.  796, 
161  Pac.  1006. 

§4364. 

MUNICIPAL    CORPORATIOlfS. 

1-4.  Charter  of. 
5-19.  — Construction  of. 

20,  21.  Civil     service    examinations  —  Fire 
department. 

22,  23.  Contracts  with — Letting  of  printing 
contract. 

24,  25.  — Printing:  or  publishlnsr  charter. 

26-28.  Liability  for  acts  of  officers. 

29,  80.  — ^Maintenance  of  "dump." 

31-34.  Organization    of    municipality — ^Pe- 
tition for. 

35-36.  Ordinances  .validity  of — ^Brick-mak- 
Ingr,  regulation  of. 

37-43.  — Jitney-busses,   regulation   of. 

44.  — ^Planing-miUs,  regulation  of. 

45.  — Ordinance   passed   on   day   of   In- 

troduction. 

46.  — Sollcitlngr  alms. 

47.  — Sprinkling  streets. 

48,  49.  Powers  of — Over  public  utilities. 

50.  — To  contract. 

51.  — To  employ  humane  officer. 
52,  53.  — Street  lighting. 

54-60.  Street    assessments    for    local    im- 
provements. 
61.  — Exemption  of  railroads  from  as- 
sessment. 
62-71.  Street    improvement    proceedings — 

In  greneral. 
72-74.  — ^Under    one    scheme    of    improve- 
ment. 
75-81.  — Resolution  ,of  intention. 

82.  — Publication  of  notices. 
83-85.  — Contest  and- appeal   to  council. 
86-91.  — Contract  and   its  award  and  as* 
slgrnment. 
92-101.  — Accepting   street   work,   by   ordi- 
nance. 
102, 103.  — Certification  of   warrant 
104-106.  — B  o  n  d     of     contractor — Enforce- 
ment. 
107, 108.  — Action      by      materialman      upon 

bond  of  contractor. 
109-112.  Streets — ^Repair  of  bridges— Liabil- 
ity for  safety. 
113-118.  Taxpayer's  action. 

1.  Charter  of« — A  contract  for  the  fur- 
nishing: and  delivery  of  printed  forms  and 
blanks  for  the  use  of  the  various  offices  and 
departments  of  the  municipality  of  the  city 
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and  county  of  San  Francisco  1b  not  a  con- 
tract for  the  dolngr  of  "work"  for  the  city 
and  county  within  the  meaninsr  of  article 
II.  chapter  8,  section  1  of  the  charter,  which 
provides  that  "every  contract  for  work  to 
be  performed  for  the  city  and  county  must 
provide  that  in  the  performance  of  the  con- 
tract eiffht  hours  shall  be  the  maximum 
hours  of  labor  on  any  calendar  day,  and  that 
the  minimum  wasres  of  laborers  employed 
by  the  contractor  in  the  execution  of  his 
contract  shall  be  three  dollars  a  day,"  and 
mandamus  will  lie  to  compel  the  mayor  of 
said  city  and  county  to  si^n  and  execute* 
such  a  contract,  notwithstanding  It  falls  to 
contain  such  charter  provision. — ^Neal  Pub. 
Co.  V.  Kolph,  169  Cal.  190,  146  Pac.  659. 

2.  A  contractor  undertaking  to  sell  and 
deliver  to  a  city  completed  chattels  or  mer- 
chandise does  not  thereby  undertake  to 
perform  "work"  for  the  city,  and  the  city 
has  no  interest  therein  until  delivery. — 
Neal  Pub.  Co.  v.  Rolph,  169  Cal.  190,  146 
Pac.  669. 

3.  The  mayor  of  the  city  and  county  of 
San  Francisco  is  not  the  head  of  a  depart- 
ment patronizlnsr  any  printlnsr  establishment 
within  the  meaninsr  of  the  resolution  of  the 
board  of  supervisors  of  such  city  and  county 
instructingr  the  heads  of  departments  to 
patronize  only  printlngr  establishments  usingr 
the  label  of  the  Allied  Printinsr  Trades  Coun- 
cil of  such  city  and  county,  and  mandamus 
will  lie  to  compel  him  to  sigrn  and  execute 
a  contract  for  the  furnishingr  and  delivery 
of  printed  blanks  and  forms,  which  has 
been  previously  awarded  by  the  board  of 
supervisors,  notwithstandlngr  the  awarded 
party  had  not  the  rigrht  to  use  such  label  at 
the  time  of  the  presentation  of  the  contract 
for  execution. — Neal  Pub.  Co.  v.  Rolph,  169 
Cal.  190,  146  Pac  659. 

4.  Such  resolution  is  inconsistent,  with 
sections  1  and  3  of  chapter  8  of  article  II 
of  the  charter  resulatlngr  the  matter  of  fur- 
nishlnfiT  stationery  and  supplies  in  the  way 
of  printed  blanks  and  forms  to  the  munici- 
pality.— ^Neal  Pub.  Co.  v.  Rolph,  169  Cal.  190, 
146  Pac.   659. 

5.  .  ^-CoB«traetioB  of« — ^As  between  a  mu- 
nicipality and  its  officers,  the  charter  deflnlngr 
the  duties  of  the  officers  and  refirulatingr 
their  compensation  is  to  be  construed,  in 
case  of  doubt,  to  protect  the  treasury  of  the 
city,  for  claims  agrainst  the  treasury  can 
not  be  sustained  on  doubtful  implication, 
and  this  is  emphatically  true  where  the  offi- 
cer claimingr  the  compensation  is  the  one 
charged  with  the  duty  of  advisingr  the  city 
concerningr  its  lesral  oblisrations. — Brldsres  v. 
Sierra  Madre,  27  CaL  App.  93,  148  Pac.  965. 

6.  The  city  attorney  of  a  city  of  the 
sixth  class  is  not  entitled  to  compensation, 
in  addition  to  his  fixed  salary,  for  services 
rendered  the  municipality  outside  of  the 
general  duties  of  his  employment,  with  the 
knowledge  and  consent  of  the  board  of  trus- 
tees but  without  any  agrreement  as  to  extra 
compensation,  by  virtue  of  the  mere  provi- 
sion of  section  879  of  the  Municipal  Corpora- 
tion Act,  which  prescribes  the  duty  of  such 
officer  to  be  that  of  advlsinsr  the  city  officers 


with  respect  to  legral  matters  pertainlnfir  to 
city  business,  where  the  city  has  by  ordi- 
nance fixed  the  "salary  and  compensation" 
of  that  officer  and  provided  therein  that 
such  salary  "shall  be  in  full  compensation 
for  all  services  rendered." — Bridgres  v.  Sierra 
Madre.  27  Cal.  App.  98,  148  Pac.  966. 

7.  The  words  "greneral  election"  as  con- 
tained in  section  32  of  the  charter  of  the 
city  of  Bakersfleld,  providinsr  for  referen- 
dum elections  and  requirlngr  that  a  petition 
protestinfiT  against  the  passage  of  an  ordi- 
nance must  be  "signed  by  electors  of  the 
city  equal  in  number  to  twenty-five  per 
centum  or  more  of  the  entire  vote  cast  at 
the  last  general  election,"  refer  to  the  last 
general  municipal  election,  not  the  last  gen- 
eral state  election.  —  Bakersfield  A  Kern 
Klec.  Ry.  Co.  v.  Hay,  29  Cal.  App.  289,  155 
Pac.  132. 

8.  In  the  absence  of  the  holding  of  a  gen- 
eral municipal  election  since  the  adoption 
of  such  charter,  the  last  general  municipal 
election  preceding  such  adoption  governs. — 
Bakersfield  &  Kern  Blec.  Ry.  Co.  v.  Hay,  29 
Cal.  App.  289,  155  Pac.  182. 

9.  At  the  time  of  the  adoption  of  the 
charter  of  the  city  and  county  of  San  Fran- 
cisco in  1900,  the  provision  of  section  2  of 
chapter  2  of  article  IX  thereof  to  the  effect 
that  no  officer,  member  or  employee  of  the 
fire  department  should  be  removed  from 
office  except  for  cause  and  after  trial,  was 
void  by  reason  of  its  confiict  with  section 
16  of  article  XX  of  the  constitution,  which 
then  provided  that  "when  the  term  of  any 
officer  or  commissioner  is  not  provided  for 
in  this  constitution,  the  term  of  such  officer 
or  commissioner  may  be  declared  by  law, 
end  if  not  so  declared,  such  officer  or  com- 
missioner shall  hold  his  position  as  such 
officer  or  commissioner  during  the  pleasure 
of  the  authority  making  the  appointment." — 
Spader  v.  Rolph,  Jr.,  29  Cal.  App.  774,  156 
Pac.  977. 

10.  Such  invalid  provision  of  the  San 
Francisco  charter,  however,  was  effectively 
validated  and  given  force  and  effect  by  the 
an)endment  of  November  8,  1914,  to  section 
8)^  of  article  XI  of  the  constitution,  giving 
municipal  corporations  governed  by  charters 
the  authority  to  provide  for  the  tenure  of 
office  and  removal  of  municipal  employees, 
regardless  of  whether  or  not  the  amendment 
of  November,  1906,  to  section  16  of  article 
XX,  providing  that  freeholders'  charters 
should  control  in  the  matter  of  the  dismissal 
from  office  of  any  officer  or  employee  of  a 
municipality,  had  the  effect  of  vivifying  such 
void  charter  provision. — Spader  v.  Rolph,  Jr., 
29  Cal.  App.  774,  166  Pac  977. 

11.  Under  the  amendment  to  section  8H 
of  article  XI  of  the  constitution,  no  change 
in  such  section  of  the  San  Francisco  charter 
or  re-enactment  thereof  was  necessary  in 
order  to  make  it  valid  and  constitutional. — 
Spader  v.  Rolph,  Jr.,  29  Cal.  App.  774,  156 
Pac.  977. 

12.  Such  amendment  does  not  mean  that 
only  such  provisions  of  the  charter  as  were 
in  accordance  with  the  constitution  are  con- 
firmed and  declared  valid,  as  one  of  its  plain 
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purposes  was  to  exempt  from   the  possiblo       the  Are  department,  but  such  board  is  vested 


operation  of  section  16  of  article  XX  the 
matters  of  the  tenure  of  office,  appointment 
and  dismissal  of  municipal  employees. — 
Spader  v.  Rolph,  Jr.,  29  Cal.  App.  774,  166 
Pac.  977. 

13.  Where  the  board  of  fire  commission- 
ers of  San  Francisco,  after  being:  advised  by 
the  city  attorney  that  they  had  no  power  to 
do  so,  and  after  they  had  been  notified  by 
the  mayor  that  they  must  desist,  proceeded 
to  and  did  remove  the  chief  engineer  of  the 
department  from  office  without  preferringr 
chargres  and  without  a  trial,  they  thereby 
deliberately  violated  the  charter,  and  their 
action  afforded  a  sufficient  ground  for  the 
exercise  by  the  mayor  of  his  t)Ower  to 
remove  them  from  office  after  trial. — Spader 
V.  Rolph,  Jr.,  29  Cal.  App.  774,  166  Pac.  977. 

14.  Under  the  provisions  of  the  freehold- 
ers* charter  of  the  city  of  Oa^kland,  which 
took  effect  July  1,  1911,  and  which  intro- 
duced into  the  grovernment  of  the  city  for 
the  first  time  a  civil  service  system,  the 
city  council  can  not,  under  the  ^uise  of  an 
ordinance  grivingr  to  the  positions  of  deputy 
plumbing:  inspectors  and  assistant  sanitary 
inspectors  the  name  of  deputy  sanitary  and 
plumbing  inspectors  without  making:  any 
change  in  the  duties  of  such  positions,  re- 
move the  incumbents  under  civil  service 
regrulation  and  appoint  other  persons  in 
their  places,  and  mandamus  will  lie  to  com- 
pel the  commissioner  of  public  health  and 
safety  to  reinstate  such  discharged  em- 
ployees.— Cordan  v.  Jackson,  22  Cal.  App. 
623.   167  Pac.   828. 

16.  The  provision  of  the  charter  of  the 
city  of  San  Jose  that  a  police  officer  can  be 
removed  only  for  cause  and  after  trial  is 
not  in  conflict  with  section  16  of  article  XX 
of  the  constitution,  notwithstanding  that 
they  hold  office  at  the  pleasure  of  the  ap- 
pointing power. — People  v.  Bailey,  22  Cal. 
App.   963,   158  Pac.   1036. 

16.  A  captain  of  police  is  a  member  of 
the  police  force  of  the  city  of  San  Jose 
under  its  charter,  and  where  at  the  time  of 
appointment  to  the  force  he  takes  the  requi- 
site oath,  it  is  not  necessary  he  should  again 
take  an  oath  on  promotion. — People  v.  Bai- 
ley, 22  Cal.  App.  963,  168  Pac.  1036. 

17.  A  police  captain  can  be  removed, 
under  the  charter  of  San  Jose,  only  for 
cause  and  after  notice  and  trial. — ^People  v. 
Bailey,  22  Cal.  App.  963,  168  Pac.  1036. 

18.  A  police  officer  can  not  be  lawfully 
removed  by  an  order  of  the  police  board 
reorganizing  the  police  force. — People  v. 
Bailey,  22  Cal.  App.  968,  168  Pac.  1036. 

19.  An  order  of  the  police  board  suspend- 
ing a  captain  against  whom  charges  have 
been  filed  is  ineffectual  when  a  writ  of  pro- 
hibition has  been  issued  forbidding  the 
board  from  trying  him. — People  v.  Bailey, 
80  Cal.  App.  581,  168  Pac.  1086. 

20.  Civil  service  ezamlnatloii*— Fire  de- 
partment.— The  civil  service  commission  of 
San  Francisco  iff  not  required,  under  section 
4  of  article  XIII  of  the  charter,  to  make 
tests  of  physical  qualifications  and  of  health 
part   of  the   examination   for  promotion   in 


with  the  discretion  of  determining  whether 
or  not  the  examination  shall  include  those 
tests. — Maxwell  v.  Civil  Service  Commission, 
169  Cal.  336,  146  Pac.  869. 

21.  Where  vacancies  occur  in  both  the 
offices  of  first  assistant  chief  engineer  and 
second  assistant  chief  engineer  of  the  fire 
department  of  such  city  and  county,  an 
examination  for  promotion  from  the  rank 
of  battalion  chief  to  the  rank  of  assistant 
chief  engineer  is  proper,  and  a  separate  ex- 
amination for  each  of  such  positions  is  not 
required. — ^Maxwell  v.  Civil  Service  Commis- 
sion, 169  Cal.  386,  146  Pac.  869. 

22.  CoBtracta  with— -Ijettlas  of  prlntlns 
contract. — ^Where  a  municipal  corporation  Is 
required  to  let  its  contracts  to  the  lowest 
bidder  after  advertisement  made,  plans  and 
specifications  are  essential,  because  it  Is 
only  through  their  agency  that  there  is  a 
reasonable  assurance  of  equal  competition. — 
Arthur  v.  Petaluma,  27  Cal.  App.  782.  161 
Pac.  183. 

23.  Sufficient  compliance  by  a  municipal 
corporation  in  the  award  of  a  contract  for 
city  printing  with  the  requirement  of  the 
law  that  the  board  of  trustees  "prepare  a 
schedule  of  the  amount  and  character  of  the 
work"  before  advertising  for  bids,  is  shown, 
where  the  specifications  are  on.  file  with  the 
city  clerk,  notwithstanding  that  the  min- 
ute-book of  the  board  failed  to  disclose  any 
formal  resolution  of  adoption  of  the  same- 
Arthur  V.  Petaluma,  27  Cal.  App.  782,  161 
Pac.   183. 

24.  -^Prlntlnc  or  pnbllslilns  charter. — 
The  printing  of  a  freeholders'  charter  comes 
within  the  definition  of  "advertising"  as 
used  in  a  statute  and  ordinance  providing 
for  the  letting  of  contracts  for  "city  print- 
ing and  advertising." — ^Arthur  v.  Petaluma, 
27  Cal.  App.  782,  161  Pac.  183. 

26.  The  concluding  phrase  "all  other 
printing"  used  in  section  777  of  the  general 
municipal  corporation  act  as  amended  in 
1891,  declaring  that  "the  board  of  trustees 
shall  annually,  at  a  stated  time,  contract 
for  doing  all  city  printing  and  advertising, 
which  contract  shall  be  let  to  the  lowest 
bidder  after  notice,  as  provided  in  this  sec- 
tion, and  the  contract  therefor  shall  be 
awarded  separately  from  all  other  printing," 
has  reference  to  all  city  printing  not  in- 
cluded in  the  term  "advertising." — Arthur 
V.  Petaluma,  27  Cat.  App.  782,   161  Pac.  183. 

20.  Liability  for  acts  of  olllcenk — For  an 
honest,  though  mistaken,  exercise  of  his 
discretionary  powers,  a  municipal  officer  is 
personally  liable. — Osburn  v.  Stone,  170  Cal. 
480,  160  Pac.  867. 

27.  In  the  absence  of  a  statutory  provi- 
sion permitting  it,  an  action  will  not  lie 
against  a  municipal  corporation  for  dam- 
ages caused  by  the  negligence  of  Its  officers, 
agents  and  servants  in  the  performance  of 
the  public  or  governmental  duties  of  the 
municipality. — ^Brunson  v.  Santa  Monica,  27 
Cal.  App.  89,  148  Pac.  960. 

28.  The  act  of  April  26,  1911,  entitled 
"An  act  relating  to  the  liability  of  public 
officers  for  damages  resulting  from  defects 
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and  danerers  In  streets,  higrhways,  public 
bulldinffs,  public  work  or  property/'  can 
not  be  made  to  include  the  subject  of  lia- 
bUity  of  public  corporations  in  whose  ser- 
vice such  officers  may  be,  and  is  void  as  to 
any  purported  legrislation  therein  contained 
attempting  to  create  a  new  rule  of  liability 
as  against  such  corporations. — Brunson  v. 
Santa  Monica,  27  Cal.  App.  89,  148  Fac.  960. 

20.  — Matatenanee  of  **dumikp,*' — A  munici- 
pal corporation,  in  the  absence  of  a  statu- 
tory provision  declaringr  otherwise,  is  not 
liable  in  damages  for  the  negrlect  of  its 
agents,  officers,  servants  and  employees  in 
the  maintenance  and  operation  of  a  "public 
dump"  which  the  plaintiff  was  compelled 
and  permitted  to  use. — Brunson  v.  Santa 
IConica,  27  Cal.  App.  89,  148  Pac  950. 

30.  The  rule  that  ultra  vires  contracts 
purporting*  to  be  made  by  a  city,  or  con- 
tracts made  in  its  name  by  officers  without 
authority  to  execute  them,  will  not  be  en- 
forced aer&inst  the  municipality,  and  that  a 
city  is  not  liable  in  damages  for  the  tortious 
acts  of  its  officers  done  in  excess  of  the 
corporate  powers  of  the  municipality,  ap- 
plies to  contracts  which  are  executory.  It 
does  not  apply  to  the  right  of  a  city  to  hold 
property  in  its  possession,  or  to  the  right 
to  question  its  use  thereof,  independent  of 
the  assertion  of  a  claim  against  it  for  money 
or  damages,  or  to  contracts  fully  executed 
by  both  parties. — Beckett  v.  Petaluma,  171 
Cal.  809,  168  Pac.  20. 

81.  OrgamlsatloB  of  niiiiilclpallty— >Peti- 
tlom  for. — ^The  publication  of  the  petition  for 
an  order  incorporating  a  city  as  required  by 
section  2  of  the  Municipal  Corporation  Act, 
which  states  that  the  petition  would  be  pre- 
sented to  the  board  of  supervisors  on  Tues- 
day, April  6th,  is  sufficient,  notwithstanding 
the  day  of  the  week  corresponding  with 
April  5th  was  Wednesday. — Cole  v.  Orange 
County,  27  Cal.  App.  628,  160  Pac.  784. 

32.  Where  a  notice  specifies  the  day  of 
the  month  for  the  doing  of  an  act  as  to 
which  the  notice  is  given,  no  purpose  is 
served  by  naming  therein  the  day  of  the 
week  corresponding  to  such  day  of  the 
month. — Cole  v.  Orange  County,  27  Cal.  App. 
528,  150  Pac.  784. 

33.  The  presentation  of  such  a  petition 
on  April  6th  is  sufficient,  when  the  board 
met  in  regular  session  on  April  4th  and  ad- 
journed its  meeting  to  April  6th,  such  ad- 
journment being  but  a  continuance  of  the 
session  and  the  interruption  in  the  nature 
of  a  recess. — Cole  v.  Orange  County,  27  Cal. 
App.  528,  150  Pac.  784. 

34.  The  failure  of  the  board  of  super- 
visors to  order  a  certified  copy  of  its  order 
incorporating  the  city  to  be  filed  in  the 
office  of  the  secretary  of  state,  and  the  fail- 
ure to  ascertain  the  number  of  Inhabitants 
within  the  boundaries  of  the  proposed  city 
before  the  ordering  of  the  publication  of 
notice  of  the  election  of  officers  therein,  are 
questions  which  at  most  are  in  the  nature 
of  errors  and  irregularities  which,  since  the 
board  had  Jurisdiction  to  act,  can  not  be 
reviewed   in    a  proceeding   in   certiorari  to 


annul  the  order  of  the  board. — Cole  v.  Orange 
County,  27  Cal.  App.  528,  150  Pac.  784. 

SS.  Ordinances,  validity  of—- Biick-malc- 
lag,  regulation  of. — An  ordinance  prohibit- 
ing the  manufacture  of  brick  within  a 
described  district  of  the  municipality  will 
not  be  declared  invalid  because  of  the  igno- 
rance of  a  member  of  the  city  council,  who 
voted  for  the  enactment,  of  the  actual  con- 
ditions existing  and  of  the  operation  of  the 
ordinance  upon  those  to  be  affected  thereby, 
since  the  motive  of  the  legislator  may  not 
be  inquired  into,  but  his  conduct  Is  to  be 
Judged  by  the  expression  which  it  takes  in 
the  enactment  adopted. — Hadacheck  v.  Alex- 
ander, 169  Cal.  616,  147  Pac.  259. 

36.  An  ordinance  prohibiting  the  manu- 
facture of  brick  within  a  prescribed  district 
of  the  municipality  is  a  valid  exercise  of  the 
police  power,  even  as  against  the  owner  of 
land  containing  valuable  deposits  of  clay 
which  can  not  be  profitably  removed  and 
made  into  brick  elsewhere,  the  land  having 
been  acquired  by  him  prior  to  its  annexation 
to  the  municipality  and  having  been  long 
used  by  him  as  a  brickyard. — Hadacheck  v. 
Sebastian,  239  U.  S.  394,  60  L.  Ed.  848,  36 
Sup.  Ct.  Rep.  143,  affirming  165  Cal.  416, 
L.  R.  A.  1916B  1248,  132  Pac.  584. 

87.  —Jitney  bmaes,  regnlatlon  of« — An 
ordinance  of  San  Francisco  regulating  the 
use  upon  its  public  streets  of  self-propelled 
vehicles,  other  than  street-cars,  traversing 
such  streets  between  certain  definite  points 
or  termini  and  conveying  passengers  for  a 
fixed  charge  of  not  more  than  ten  cents 
between  such  and  Intermediate  points,  and 
so  held  out,  advertised  or  announced,  is 
not  discriminatory,  by  reason  of  its  failure 
to  include  all  other  motor  vehicles  used  on 
the  streets,  and  especially  those  used  for 
the  carriage  of  passengers. — Ex  parte  Car- 
dinal, 170  Cal.  519,  li.  R.  A.  1915F  850, 
P.  U.  R.  1916E  282,  150  Pac.  348. 

38.  The  provision  of  such  ordinance  that 
it  shall  be  unlawful  for  any  person  to  op- 
erate such  a  vehicle  on  the  streets  "unless 
said  person  shall  have  had  at  least  thirty 
days'  experience  in  the  operation  of  an 
automobile  in  the  city  and  county  of  San 
Francisco,"  is  not  invalid. — Ex  parte  Cardi- 
nal. 170  Cal.  519.  L.  R.  A.  1915F  850,  P.  U.  R. 
1915E  282,  150  Pac.  348. 

39.  An  ordinance  regulating  Jitney  busses 
and  requiring  a  bond  and  permit  and  license 
fee  is  not  unconstitutional  as  an  unreason- 
able exercise  of  the  police  power,  nor  as 
providing  a  classification  based  upon  the 
amount  charged  for  transportation.  —  Ex 
parte  Cardinal,  170  Cal.  519,  L.  R.  A.  1915F 
850,  P.  U.  R.  1915E  282,  150  Pac.  348. 

40.  The  provision  of  such  ordinance  that 
it  shall  be  unlawful  for  any  person  to 
operate  such  a  vehicle,  unless  there  is  given 
and  in  force  either  a  bond  of  the  owner  or 
lessee  of  the  vehicle  with  a  responsible 
surety  company  or  association  authorized  to 
do  business  under  the  laws  of  this  state,  in 
the  sum  of  $10,000,  conditioned  that  the 
owner  or  lessee  of  said  vehicle  "will  pay  all 
loss  or  damage  that  may  result  to  any  per- 
son or  property  from  the  negligent  opera- 
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tion  of  or  defective  construction  of  said 
vehicle,  or  which  may  arise  or  result  from 
any  violation  of  any  of  the  provisions  of 
the  ordinance  or  the  laws  of  the  state/'  or 
a  policy  of  insurance  in  a  company  author- 
ized to  do  business  in  this  state  with  a  total 
liability  of  $10,000.  insuring:  said  owner  or 
lessee  agrainst  loss  by  reason  of  damagre  that 
may  result  to  any  person  or  persons  or  prop- 
erty from  the  operation  of  said  vehicle,  which 
policy  shall  gruarantee  payment,  within  the 
limits  prescribed,  namely,  an  agrsrresate  lia- 
bility of  $10,000,  and  a  limitation  of  $6,000 
for  any  one  person  killed  or  injured,  and 
one  of  $1,000  for  the  injury  or  destruction  of 
any  property,  of  any  final  Judgrment  ren- 
dered agrainst  said  owner  or  lessee,  is  a  rea- 
sonable requirement. — Ex  parte  Cardinal. 
170  Cal.  519,  li.  R.  A.  1916F  860,  P.  U.  ft. 
1915E  282,  150  Pac.  348. 

41.  Such  provision  is  not  invalid  by  rea- 
son of  the  requirement  that  the  bond  be 
Siven  by  a  responsible  surety  company  or 
association  to  the  exclusion  of  personal 
sureties. — Ex  parte  Cardinal,  170  Cal.  619, 
L.  R.  A.  1915F  850,  P.  V.  R.  1915E  282,  150 
Pac.   348. 

42.  A  municipal  corporation  has  power  to 
regulate  the  use  of  its  streets  by  self-pro- 
pelled motor  vehicles  for  the  carriagre  of 
passengrers,  and  to  provide  for  the  licensingr 
thereof. — In  re  Lee,  28  Cal.  App.  719,  163 
Pac.  992. 

43.  A  provision  of  a  municipal  ordinance 
which  requires  a  licensed  auto  bus  to  be 
operated  eigrhteen  hours  per  day  is  a  regru- 
lation  made  in  the  lawful  exercise  of  the 
police  power,  and  especially  of  the  power  to 
make  reasonable  regulations  groverningr  the 
use  of  the  streets. — In  re  Lee,  28  Cal.  App. 
719,   153  Pac.  992. 

44.  — 'Planinflr-mlllSy  revalatlon  of.  —  A 
municipal  ordinance  providing:  that  no  one 
shall  construct  or  occupy  a  building:  for  use 
as  a  planlng-mlll,  furniture  factory,  or  other 
woodworking:  enterprise,  in  which  planers, 
stickers  or  Jointers  are  used  and  run  by 
power,  without  first  obtaining:  a  permit  from 
the  board  of  supervisors.  Is  unconstitutional, 
in  that  it  discriminates  between  those  al- 
ready operating:  such  mills  and  those  desir- 
ing: to  operate  them  in  the  future. — Ex  parte 
Cordoulis,  27  Cal.  App.  4,  148  Pac.  800. 

45.  —Ordinance  passed  on  day  of  Intro- 
duction.— An  ordinance  of  the  board  of  trus- 
tees of  a  city  of  the  sixth  class  (Long 
Beach),  purporting:  to  g:rant  to  a  railroad 
corporation  authority  to  construct  siding:s 
and  turnouts  in  certain  streets  of  the  city, 
passed  on  the  day  of  its  introduction,  is 
void,  by  virtue  of  the  requirements  of  sec- 
tion 861  of  the  Municipal  Corporation  Act 
that  no  such  ordinance  shall  be  passed  by 
the  board  of  trustees  on  the  day  of  its  in- 
troduction, nor  within  five  days  thereafter. — 
San  Pedro  R.  R.  Co.  v.  Long:  Beach,  172  Cal. 
631,  158  Pac.  204. 

46.  — SoUcltlnflT  alms. — A  municipal  ordi- 
nance, providing:  that  it  should  be  unlawful 
for  any  person,  firm,  corporation  or  associa- 
tion to  solicit  alms,  food,  clothing:  or  con- 
tributions within  the  municipality  "without 


first  securing:  a  permit  so  to  do  from  the 
municipal  charities  commission  of  the  city," 
or  to  make  sale  of  any  g:oods  donated  to 
charity,  without  first  obtaining:  a  similar 
permit,  is  invalid  as  conferring:  upon  such 
commission  absolute  and  arbitrary  power  to 
forbid  any  person  from  so  soliciting:  or  so 
selling:,  reg:ardle8S  of  his  personal  character, 
worth  or  fitness. — ^Ex  parte  Dart,  172  Cal.  47, 
L.  R.  A.  1916D  906,  156  Pac.  63. 

47.  •— SprlnUlni:  streets. — ^An  ordinance  of 
the  city  of  Sacramento  requiring:  every  per- 
son, firm  or  corporation  owningr,  controllinsr 
or  operating:  any  street  railroad  along:  any 
of  the  streets  to  sprinkle  the  surface  of  the 
street  occupied  by  the  railroad  between  the 
rails  and  the  tracks  and  for  a  sufiaicient  dis- 
tance beyond  the  outermost  rails  thereof  so 
as  to  efl^ectually  lay  the  dust  and  prevent 
the  same  from  arisingr  when  the  cars  are  in 
operation,  without  cost  to  the  city  during: 
the  months  of  June,  July,  Aug:u8t,  Septem- 
ber and  October  of  each  year,  is  a  valid 
exercise  of  the  police  power. — Pacific  Gas  Sc 
Electric  Co.  v.  Police  Court  of  Sacramento, 
28  Cal.  App.  412,  152  Pac.  928. 

48.  Powers  of— Over  pnblle  ntllltles. — 
The  amendment  of  1910  to  section  19  of 
article  XI  of  the  constitution  did  not  vest 
in  the  city  of  Stockton  any  power  which 
would  be  impaired  by  section  50  of  the  Pub- 
lic Utilities  Act,  since  the  provision  in  such 
amendment  conferring:  on  cities  a  power  to 
control  certain  public  utilities  "under  their 
org-anic  law"  does  not  constitute  a  8:rant  of 
unlimited  or  specific  power  over  such  utili- 
ties (except  in  the  matter  of  rates)  to  any 
city  whose  org:anic  law  contains  no  provi- 
sion for  the  exercise  of  such  power. — Oro 
Electric  Corp.  v.  Railroad  Commission,  169 
Cal.  466,  147  Pac.  118. 

49.  Lang:uag:e  purporting:  to  define  the 
powers  of  a  municipal  corporation  is  to  be 
strictly  construed,  and  any  "fair,  reasonable 
doubt  concerning  the  existence  of  the  power 
is  to  be  resolved  by  the  courts  against  the 
corporation,  and  the  power  denied." — Oro 
Electric  Corp.  v.  Railroad  Commission,  169 
Cal.  466,  147  Pac.  118. 

50.  —To  contract. — Contracts  made  by  a 
local  governmental  body,  having  both  legis- 
lative and  executive  powers,  for  the  pur- 
chase of  supplies  for  use  in  the  current 
administration  of  governmental  aCTalrs.  such 
as  current  printing  expenses,  gas,  water  or 
electricity  for  current  lighting  of  city  offices 
or  streets  and  furniture  and  fittings  for  such 
ofilces,  are  to  be  deemed  as  acts  of  admin- 
istration and  classed  among  those  govern- 
mental powers  properly  assigned  to  the  ex- 
ecutive department. — Hopping  v.  City  of 
Richmond,  170  <3al.  605,  160  Pac.  977. 

51.  — ^o  employ  knnaane  oflleer. — It  is 
within  the  police  powers  granted  to  a  city 
to  employ  and  pay  a  person  for  services  as 
humane  oflleer. — Osburn  v.  Stone,  170  Cal. 
480.  150  Pac.  367. 

52.  — Street  U^ktlng.  —  A  municipality 
has,  under  a  general  welfare  clause  empow- 
ering the  authorities  "to  exercise,  within 
constitutional  and  statutory  limits,  all  mu- 
nicipal and  police  powers  necessary  to  the 
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complete  and  efflcient  .  .  .  administra- 
tion of  the  municipal  government,  although 
such  powers  may  not  be  herein  expressly 
enumerated/'  the  rl'grht  to  expend  money  for 
street  lighting:  purposes. — Osburn  v.  Stone, 
170  Cal.  480,  150  Pac.  367. 

58.  Where  the  charter  of  the  municipality 
makes  the  greneral  street  llgrhtinff  law  a  part 
of  the  orgranlc  law  of  the  city,  it  is  neces- 
sary that  in  the  exercise  of  the  power  of 
lishting:  the  municipality  that  the  municipal 
authorities  follow  the  mode  prescribed  by 
the  flreneral  lisrhtinsr  law,  w^ich  requires, 
amongr  other  things,  a  resolution  of  inten- 
tion and  the  imposition  of  the  cost  of  the 
work  upon  private  property  precisely  as 
does  the  street  law. — Osburn  v.  Stone,  170 
Cal.  480,  150  Pac.  367. 

54.  Street  ampessments  for  local  tmproTe^ 
■lents. — The  return  to  the  property  owner 
by  way  of  benefit  is,  under  our  system  of 
grovernment,  the  basic  foundation  upon 
which  rests  the  risrht  to  impose  special  as- 
sessments.— Springr  Street  Co.  v.  Los  Angreles, 
170  Cal.   24,   148  Pac.   217. 

56.  A  special  assessment  is  not,  in  the 
constitutional  sense,  a  tax  at  all.  It  is  "a 
compulsory  charge  placed  by  the  state  upon 
real  property  within  a  predetermined  dis- 
trict, made  under  express  legrlslative  au- 
thority for  defraying  in  whole  or  in  part 
the  expense  of  a  permanent  public  improve- 
ment therein,  enhancing:  the  present  value 
of  such  real  estate,  and  laid  by  some  rea- 
sonable rule  of  uniformity  based  upon.  In 
the  ratio  of,  and  limited  by,  such  enhanced 
value." — Spring:  Street  Co.  v.  Los  Angreles, 
170  Cal.  24,   148  Pac.   217. 

66.  The  compensating:  benefit  to  the  prop- 
erty owner  is  the  warrant,  and  the  sole  war- 
rant, for  the  legrlslature  itself  to  impose 
the  burdens  of  these  special  assessments.  It 
has  been  a  matter  of  profound  regrret  to 
this  court  and  indeed  to  every  court  which 
has  been  called  upon  to  consider  the  ques- 
tion, that  in  the  application  of  this  principle, 
theoretically  equitable,  practical  operations 
have  shown  grave  wrong  and  injustice  to  be 
done.  With  ceaseless  reiteration  the  courts 
have  deplored  these  unjust  exactions  and 
extortions.  With  tiresome  repetition  have 
they  advised  the  lawmakers  of  methods  for 
the  exercise  of  the  power  more  in  con- 
sonance with  equity  and  fair  dealing. — 
Spring  Street  Co.  v.  Los  Angeles,  170  Cal.  24, 
148  Pac.  217. 

67.  A  local  assessment  may  so  transcend 
the  limits  of  equality  and  reason  that  its 
exaction  would  cease  to  be  a  tax  or  con- 
tribution to  a  common  burden,  and  become 
extortion  and  confiscation.  In  that  case 
it  would  be  the  duty  of  the  court  to  protect 
the  citizen  from  robbery  under  color  of  a 
better  name. — Spring  Street  Co.  v.  Los  An- 
geles, 170  Cal.  24,  148  Pac.  217. 

58.  An  assessment  for  street  widening 
purposes  which  assesses  lots  fronting  on 
the  street,  in  the  same  amount  as  allowed 
for  the  land  taken  plus  the  property  owner's 
proportionate  share  of  the  expense  of  the 
city  in  the  condemnation  proceeding  is  so 
grossly   unjust   as    to   work    a   confiscation 


of  the  property,  and  therefore  void. — Spring 
Street  Co.  v.  Los  Angeles,  170  Cal.  24,  148 
Pac.  217. 

69.  The  action  of  the  city  council  upon 
an  appeal  taken  in  the  matter  of  such  an 
assessment  is  not  conclusive. — Spring  Street 
Co.  V.  Los  Ang:eles,  170  Cal.  24,  148  Pac.  217. 

60.  An  assessment  made  wholly  agralnst 
the  lots  on  one  side  of  an  improved  street 
is  void  upon  its  face,  and  belongs  to  that 
class  where  the  property  owner  may,  with- 
out first  appealing  to  the  city  council,  resist 
its  enforcement. — Schaffer  v.  Smith,  169  Cal. 
764,  147  Pac.  976. 

61.  — Bzemptlon  of  railroads  from  assess- 
uent. — Land  covered  by  a  railroad  right  of 
way  can  not  be  assessed,  but  the  land  itself 
covered  by  such  right  of  way  fronting  upon 
an  improved  street  is  subject  to  assessment. 
— Schaffer  v.  Smith,  169  Cal.  764.  147  Pac.  976. 

62.  Street  ImprovemeBt  prooeedlacs  —  la 
8«neral.  —  Street  improvement  proceedings 
are  acts  legislative  in  their  character,  as 
distinguished  from  ministerial  or  adminis- 
trative acts;  and  since  all  of  such  acts  are 
authorized  by  the  general  street  law  to  be 
evidenced  in  the  form  of  a  resolution,  it  is 
not  necessary,  nor  required,  to  put  them 
in  the  form  of  an  ordinance,  and  they  are 
none  the  less  acts  of  a  legislative  character 
because  expressed  or  evidenced  In  the  form 
of  a  resolution. — Chase  v.  Kalber,  28  Cal. 
App.  561.  153  Pac.  897. 

68.  The  provisions  of  section  18  et  seq. 
of  the  act  entitled,  "An  Act  to  Reincorporate 
the  town  of  Santa  Clara"  (Stats.  1872,  p.  251), 
relating  to  street  Improvements  therein,  and 
which  authorized  contracts  to  be  entered 
into  in  advance  of  the  levy  and  collection 
of  the  assessment,  were  repealed  upon  the 
adoption  of  section  19  of  article  XI  of  the 
constitution,  notwithstanding  such  section 
in  terms  only  specifies  cities  as  coming 
within  Its  provisions,  and  not  towns. — ^Ran- 
some-Crummey  Co.  v.  Woodhams,  29  Cal. 
App.  356,  156  Pac.   62. 

64.  Proceedings  for  street  improvements 
are  not  subject  to  the  initiative  and  refer- 
endum provisions  of  the  constitution,  for 
the  reason  that  such  provisions  and  the 
system  established  by  the  legislature  for  the 
improvement  of  public  streets  can  not  co- 
exist, if  such  provisions  are  applicable  to 
such  system. — Chase  v.  'Kalber,  28  Cal.  App. 
561,  153  Pac.  897. 

65.  Proceedings  for  letting  contracts  for 
street  Improvements  are  in  invitum,  and 
must  be  strictly  pursued  in  strict  compliance 
with  the  law  under  which  they  are  taken. 
They  are  purely  statutory,  and  can  be  con- 
ducted only  In  the  cases  and  after  the  man- 
ner provided  by  the  statutes. — ^Barber  As- 
phalt Pav.  Co.  V.  Costa.  171  Cal.  138,  152  Pac. 
296. 

66.  The  making  of  a  valid  bid  is  as  essen- 
tial as  any  other  act  leading  up  to  the  award 
of  a  contract  for  the  Improvement  of  streets. 
Every  requirement  of  the  law  relating  to 
the  bid  and  "calculated  to  prevent  bogus 
and  dishonest  bids"  must  be  observed  or 
the  contract  will  be  invalid. — ^Barber  Asphalt 
Pav.  Co.  V.  Costa,  171  Cal.  188,  152  Pac.  296. 
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67.  The  provision  of  the  Vrooman  Act. 
requirinsT  each  bidder  to  place  in  his  bid 
his  affidavit  that  it  is  not  sham  and  that  he 
intends  no  fraud  or  collusion,  must  be  com- 
piled  with  as  a  condition  precedent  to  the 
power  to  enter  into  a  contract  for  street 
improvements.  The  provision  is  not  merely 
directory.  Its  object  is  to  prevent  fraud 
upon  the  property  owner  and  to  avoid  the 
necessity  of  proving:  frauds  by  eliminatlnflTt 
at  the  outset  and  before  the  work  is  begrun, 
all  dishonest  and  fraudulent  bidders  and 
collusive  agreements  between  bidders. — Bar- 
ber  Asphalt  Pav.  Co.  v.  Costa,  171  Cal.  138, 
162  Pac.  296. 

68.  The  failure  of  the  clerk  of  the  city 
council,  In  griving:  the  notice  invitlngr 
bids  for  the  doing:  of  street  work  under 
the  Improvement  Act  of  1911,  to  state  that 
proposals  may  be  accompanied  by  a  bond  as 
well  as  by  a  certified  check  for  an  amount 
which  shall  not  be  less  than  ten  per  cent 
of  the  asTfirregrate  of  the  proposal,  is  not 
fatal  to  the  proceedingrs  leading  up  to  the 
award  of  the  contract. — ^Federal  Construc- 
tion Co.  V.  Wold,  28  Cal.  App.  761,  168  Pac. 
840. 

69.  A  property  owner  is  not  entitled  to 
a  perpetual  injunction  restraining:  the  issu- 
ance of  bonds  for  the  amount  due  on  a 
street-work  assessment  agrainst  his  property, 
because  of  the  omission  of  the  resolution 
of  intention,  upon  which  the  proceeding's 
were  based,  to  state  definitely  the  time  for 
which  the  bonds  are  to  run,  for  there  is  no 
provision  in  the  bond  act  which  requires 
such  a  specification;  but  he  is  entitled  to  an 
injunction  restraining:  the  issuance  of  such 
bonds,  until  the  city  council  shall  have 
Issued  a  warrant  which  states  the  term  of 
the  bonds,  since  the  provision  of  the  act 
which  requires  the  warrant  to  include  a 
notice  "describing:  the  bonds"  contemplates 
a  statement  of  the  term  that  the  bonds  are 
to  run. — Cohn  v.  Federal  Construction  Co., 
171  Cal.  547,  153  Pac.  916. 

70.  Under  section  2  of  the  **Vrooman  law" 
it  Is  within  the  power  of  the  municipal 
authorities  to  order  several  different  streets 
improved  in  one  proceeding:  and  as  one  im- 
provement, to  be  performed  under  one  con- 
tract.— Remlllard  v.  Blake  &  Bllgrer  Co..  169 
Cal.  277,  Ann.  Gas.  1916D  461,  146  Pac.  634. 

71.  Under  the  provisions  of  the  charter 
of  the  city  of  Santa  Cruz  the  general  street 
law  Is  controlling  in  the  matters  of  street 
work  therein. — Osburn  v.  Stone,  170  Cal.  480, 
160  Pac.  367. 

72.  —Under  one  sekeme  of  Improvenient. 
— The  right  of  municipal  authorities  to  in- 
clude work  upon  more  than  one  street  in  a 
single  scheme  of  improvement  is  not  af- 
fected by  the  fact  that  some  of  the  streets 
are  wider  than  others,  for  the  assessment 
is  to  be  supported  upon  the  ground  that  each 
owner  is  charged  with  an  amount  equal  or 
proportionate  to  the  benefit  conferred  upon 
his  property  by  the  entire  Improvement. — 
Remlllard  v.  Blake  &  Bilger  Co..  169  Cal. 
277.  Ann«  Cas.  1916D  461,  146  Pac.  634. 

73.  Such  a  construction  of  the  statute 
does  not  impair  the  right  of  the  majority  of 


owners  of  any  single  street  to  bar  the  work, 
by  protest,  for  six  months,  since  the  Vroo- 
man Act  does  not  give  this  right  to  the 
owners  of  the  majority  of  the  frontage  on 
a  street,  but  to  "the  owners  of  a  majority 
of  the  frontage  of  the  property  fronting  on 
said  proposed  work  or  improvement"  and 
if  the  "work  or  Improvement"  may  cover 
more  than  one  street,  a  majority  of  the 
frontage  on  all  the  streets  covered  by  the 
proposed  work  must  join  to  make  the  pro- 
test effectual. — Remlllard  v.  Blake  &  Bilger 
Co.,  169  Cal.  277,  Ann.  Cas.  1916D  461,  146 
Pac.  634. 

74.  A  resolution  of  intention  providing 
that  "wooden  bridges"  be  constructed  at 
each  end  of  cross-walks  at  certain  points  is 
not  deficient  for  failure  to  describe  the  kind 
of  wood  to  be  used  in  such  bridges. — ^Remll- 
lard V.  Blake  &  Bilger  Co.,  169  Cal.  277» 
Ann.  Cas.  1916D  451,  146  Pac.  634. 

76.  -— Resolution  of  Intention. — A  defense 
to  an  action  to  enforce  a  lien  for  street 
work,  based  upon  any  illegality  in  the  pro- 
ceedings under  the  resolution  of  intention, 
may  be  waived. — ^Remlllard  v.  Blake  &  Bil- 
ger Co.,  169  Cal.  277,  Ann.  Cas.  1916D  461, 
146  Pac.  684. 

76.  The  posting  and  publishing  of  the 
resolution  of  intention  in  a  street  work 
proceeding,  without  having  thereon  the  city 
clerk's  certificate  to  its  passage,  is  not  the 
omission  of  a  legal  requirement. — Schaffer 
V.  Smith,  169  CaL  764,  147  Pac.  976. 

77.  A  resolution  of  intention  in  the  matter 
of  street  work  is  jurisdictional  and  abso- 
lutely necessary  whenever  It  is  proposed 
to  bind,  in  whole  or  In  part,  private  property 
for  the  payment  of  the  work  to  be  done; 
otherwise,  if  it  is  work  of  a  character  which 
the  city  proposes  to  do  itself  at  its  own 
proper  charge  and  expense,  no  resolution 
of  intention  is  necessary. — Osburn  v.  Stone, 
170  Cal.  480,  160  Pac.  867. 

78.  It  is  only  where  private  property  is 
to  be  bound  for  the  payment  of  a  street 
improvement  that  a  resolution  of  intention 
is  a  necessary  prerequisite. — Osburn  v.  Stone, 
170  Cal.  480,  160  Pac.  367. 

79.  In  the  doing  of  street  work,  the  law 
does  not  require  that  the  resolution  of  inten- 
tion shall  in  terms  describe  in  detail  the 
work  to  be  done  thereunder  but  provides 
that  the  resolution  may  give  that  descrip- 
tion by  reference  to  plans  and  specifications 
contemporaneously  created  and  adopted. — 
Richmond  Construction  Co.  v.  Doe,  29  Cal. 
App.   427,  166  Pac.  1008. 

80.  The  resolution  of  intention  to  do  the 
proposed  work  is  an  essential  prerequisite 
to  the  jurisdiction  of  the  governing  body 
of  the  municipality  to  inaugurate  such 
work,  and  if  deficient  in  Its  description  of 
a  material  part  of  the  work  to  be  done 
thereunder,  it  will  not  support  a  cause  of 
action  for  the  foreclosure  of  the  assessment 
lien. — Richmond  Construction  Co.  v.  Doe,  29 
Cal.  App.  427,  166  Pac.  1008. 

81.  Under  the  amendments  of  1911  of 
sections  2  and  4  of  the  street  bond  act 
(Stats. .  1911,  p.  1201),  the  amendment  of 
1899   of   section   3  of  said  act   (Stats.   1899, 
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p.  40),  the  amendments  of  1905  to  section  3 
of  the  Vrooman  Act  (Stats.  1905,  p.  63),  and 
the  amendment  of  1909.  adding  section  6H 
to  the  latter  act  (Stats.  1909.  p.  81).  it  is 
not  a  prerequisite  to  the  validity  of  bonds 
issued  for  the  amount  due  on  a  street  work 
assessment  that  the  resolution  of  intention 
to  do  the  work  should  specify  the  period  for 
which  the  bonds  are  to  run.— Cohn  v.  Fed- 
eral Construction  Co..  171  Cal.  647.  163  Pac. 
916. 

88.  -.-PubllcatlOA  of  aotlces. — ^The  publi- 
cation of  notices  of  street  improvement  pro- 
ceedinsrs.  required  by  the  Vrooman  Act,  in  a 
newspaper  printed  in  a  building  on  the 
boundary  line  between  the  city  where  the 
work  was  to  be  done  and  another  city,  the 
presses  being  situated  In  the  former  and 
the  business  office  in  the  latter  city,  con- 
stitutes a  regular  publication  in  a  properly 
authorized  Journal,  where  such  newspaper 
is  shown  to  have  been  widely  circulated  in 
the  former  city. — Stan  wood  v.  Carson,  169 
Cal.  640,  147  Pac.  662. 

8S.  —Contest  nad  appeal  to  coaaell. — An 
appeal  taken  to  the  city  council  before  the 
expiration  of  the  time  allowed  to  complete 
a  street  improvement  operates  to  suspend 
the  Running  of  the  time  originally  allowed, 
and  the  council  has  Jurisdiction  to  extend 
the  time  for  the  final  completion  of  the 
work. — Stan  wood  v.  Carson,  169  Cal.  640, 
147  Pac.   562. 

84.  Where  an  appeal  to  the  city  council 
is  made  by  disaffected  property  owners  as 
to  the  character  of  the  work,  and  the  board 
in  sustaining  the  appeal  orders  the  work 
to  be  completed  in  accordance  with  the  con- 
tract, and  the  work  is  thereafter  accepted, 
no  second  appeal  to  the  council  can  be  enter- 
tained.— Stanwood  v.  Carson,  169  Cal.  640, 
147  Pac.  662. 

85.  The  defendant  in  an  action  for  the 
foreclosure  of  a  street  lien  is  not  estopped 
from  maintaining  that  the  street  was  an 
accepted  street  by  reason  of  failure  to  ap- 
peal to  the  council. — ^Barber  Asphalt  Par.  Co. 
V.  Jurgens,  170  Cal.  273,  149  Pac.  660. 

SO.  —Contract  and  Its  a^rard  and  assign- 
ment.— ^An  award  of  street  work  made  by  a 
three-fourths  vote  of  the  trustees  does  not 
require  the  approval  of  the  president  of  the 
board. — Stanwood  v.  Carson,  169  Cal.  640. 
147  Pac.  562. 

87.  A  resolution  of  award  of  street  work 
is  not  insufficient  because  it  does  not  bear 
the  certificate  of  the  clerk.  The  law  does 
not  require  such  certificate. — Stanwood  v. 
Carson,  169  Cal.  640,  147  Pac.  562. 

88.  Where  extensions  of  time  for  per- 
formance of  a  street  Improvement  contract 
are  regularly  awarded  by  the  trustees,  the 
failure  of  the  clerk  to  certify  to  the  passage 
of  the  same  as  directed  by  the  resolution 
is  not  of  the  essence  of  the  extensions,  and 
does  not  render  them  void. — Stanwood  v. 
Carson,  169  Cal.  640,  147  Pac.  562. 

89.  Provisions  In  the  specifications  re- 
quiring the  contractor  "to  dig  all  stake 
holes,  and  preserve  all  stakes,  for  the  lines, 
levels  or  measurements  of  the  work  in  their 
proper   places,    until    authorized    to    remove 


them  by  the  city  engineer/*  and  that  the 
contractor  shall  not  disturb  any  monuments 
or  stakes  until  ordered  to  do  so  by  the 
engineer,  and  that  all  loss  or  damage  arising 
from  any  unforeseen  obstruction  or  difficulty 
which  may  be  encountered  in  the  prosecu- 
tion of  the  work,  or  from  the  action  of  the 
elements,  shall  be  sustained  by  the  con- 
tractor, does  not  render  the  contract  invalid. 
— Stanwood  v.  Carson,  169  Cal.  640,  147  Pac. 
562. 

90.  An  assignment  of  a  contract  for 
street  work  by  the  contractor  does  not 
prevent  him  from  making*  demand  for  pay- 
ment for  the  work. — Stanwood  v.  Carson,  169 
Cal.    640,   147   Pac.   662. 

91.  Under  section  18  of  the  act,  requiring 
that  after  the  assessment  is  completed  and 
filed  with  the  city  council,  the  council  shall 
give  notice  of  such  filing  "by  publication 
for  at  least  ten  days  in  a  daily  newspaper 
published  and  circulated  in  the  city,"  an 
affidavit  of  publication  stating  that  the  no- 
tice was  published  for  "ten  consecutive  days 
(Sundays  excepted),  commencing  on  the  8th 
day  of  October,  1909,  and  ending  on  the 
18th  day  of  October,  1909.  both  days  inclu- 
sive, and  as  often  during  said  period  as 
said  newspaper  was  issued,  to  wit,  daily," 
is  sufficient. — Tilton  v.  Russek.  171  Cal.  781, 
164  Pac.  860. 

02.  — Aceeptlng  street  work,  by  ordi- 
naaee. — ^Where  In  an  action  for  the  fore- 
closure of  a  street  assessment  lien  it  is 
set  up  in  the  answer  that  the  street  was 
an  accepted  street  at  the  time  the  contract 
for  the  work  was  let,  and  that  therefore 
the  defendant's  land  abutting  thereon  was 
not  subject  to  assessment  for  such  work, 
it  is  not  a  prerequisite  to  the  admission 
in  evidence  of  the  ordinance  accepting  the 
street  that  the  defendant  formally  prove 
that  the  ordinance  was  properly  published. — 
Barber  Asphalt  Pa  v.  Co.  v.  Jurgens,  170  Cal. 
273,  149  Pac.  560. 

93.  The  failure  of  such  an  ordinance  to 
recite  in  the  language  of  section  20  of  the 
general  street  law  that  the  work  on  the 
street  had  been  fully  constructed  to  the 
satisfaction  of  the  superintendent  of  streets 
and  of  the  city  council,  is  not  fatal,  where 
the  ordinance  recites  the  construction  of  the 
roadway  to  the  satisfaction  of  the  super- 
intendent of  streets  and  the  city  council. — 
Barber  Asphalt  Pav.  Co.  v.  Jurgens,  170  Cal. 
273.   149  Pac.  560. 

94.  The  omission  of  the  recital  from  the 
ordinance  that  the  street  was  in  good  con- 
dition throughout,  in  the  language  of  the 
statute,  does  not  nullify  the  force  and  effect 
of  the  ordinance. — Barber  Asphalt  Pav.  Co. 
V.  Jurgens,  170  Cal.  273,  149  Pac.  560. 

95.  The  omission  to  specifically  mention 
in  the  ordinance  that  the  "curbing"  was 
accepted  as  a  part  of  the  "roadway"  is  not 
fatal,  as  "curbing"  is  included  within  the 
definition  of  "roadway,"  and  an  acceptance 
of  a  "roadway"  In  compliance  with  the  sec- 
tion of  the  street  law  is  an  acceptance  of 
the  whole  of  the  roadway  including  the 
curbing. — Barber  Asphalt  Pav.  Co.  v.  Jur- 
gens, 170  Cal.  273,  149  Pac.  560. 
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96.  The  exception  from  the  ordinance  of 
that  part  of  the  street  which  according 
to  law  was  required  to  be  kept  in  order  by  a 
railroad  company  does  not  make  the  ordi-* 
nslnc^  a  nullity,  since  the  zone  which  the 
railroad  company  is  bound  to  keep  in  repair 
is  not  a  part  of  the  roadway. — Barber  As- 
phalt Pav.  Co.  V.  Jurfifens,  170  Cal.  273,  149 
Pac.  560. 

97.  The  failure  of  the  municipal  authori- 
ties to  adopt  a  datum  plane  prior  to  the 
adoption  of  the  ordinance  is  immaterial  to 
the  force  and  validity  of  the  ordinance,  as 
the  same  is  not  a  question  between  the  city 
and  a  prospective  bidder  whose  rights  are  in 
danfirer  of  beingr  violated  because  of  the 
nonexistence  of  an  official  grrade. — ^Barber 
Asphalt  Pav.  Co.  v.  Jurgens,  170  Gal.  278, 
149  Pac.  660. 

98.  Section  20  of  the  general  street  law 
relating"  to  the  acceptance  of  streets  and 
the  keeping  of  the  same  thereafter  in  repair 
at  the  expense  of  the  municipality,  provides 
for  the  creation  of  a  certain  status  by  the 
adoption  of  the  ordinance  of  acceptance,  and 
the  moment  this  status  is  brought  into  ex- 
istence the  sovereign  power  of  the  state 
operates,  through  the  act,  to  create  an  ex- 
emption, and  the  adoption  of  the  constitu- 
tional amendment  of  1896  under  which  cities 
and  towns  were  freed  in  all  "municipal 
affairs"  from  any  further  subjection  to  or 
control  by  general  laws  did  not  have  the 
eftect  of  extinguishing  such  exemption  under 
the  general  law. — Barber  Asphalt  Pav.  Co.  v, 
Jurgens,  170  Cal.  278,  149  Pac.  560. 

99.  An  ordinance  of  a  municipal  corpora- 
tion accepting  certain  streets  therein  after 
their  improvement  under  the  provisions  of 
the  Vrooman  Act,  which  falsely  recites  that 
gas  mains  or  pipes  had  been  laid  in  the 
streets  when  in  fact  such  mains  have  not 
been  so  laid,  is  void,  as  it  is  made  by  the 
statute  an  essential  prerequisite  to  the  adop< 
tion  of  such  an  ordinance  that  all  such 
mains  be  in  place,  or  that  the  governing 
board  of  the  municipality  expressly  find  and 
declare  that  such  mains  were  then  unneces- 
sary, and  a  subsequent  board  of  the  munici- 
pality has  the  right  to  repeal  the  ordinance 
and  enact  a  new  one  for  the  reimprovement 
of  the  streets. — Raisch  Improvement  Co.  v. 
Bonslett,  28  Cal.  App.  649,  158  Pac.  747. 

100.  A  board  of  trustees  may  declare  that 
an  ordinance  accepting  streets  is  void,  and 
thus  clear  the  way  for  further  proceedings 
in  the  way  of  the  reimprovement  of  the 
streets. — Raisch  Improvement  Co.  v.  Bons- 
lett, 28  Cal.  App.  649,  153  Pac.  747. 

101.  A  false  recital  in  an  ordinance  that 
gas  mains  or  pipes  have  been  laid  in  certain 
streets  is  not  final  and  binding  on  the  courts. 
— Raisch  Improvement  Co.  v.  Bonslett,  28 
Cal.  App.  649,  153  Pac.  747. 

102.  — Certification  of  warrant. — The  cer- 
tification of  the  warrant,  diagram  and  as- 
sessment in  such  a  proceeding  by  the  acting 
street  superintendent,  who  earlier  in  the 
proceedings  was  city  engineer  and  who  had 
not  yet  relinquished  that  office,  is  a  sufficient 
certification. — Schaffer  v.  Smith,  169  Cal.  764, 
147  Pac.  976. 


103.  The  omission  of  the  signature  of  the 
president  of  the  board  of  trustees  on  the 
recorded  warrant  is  not  material  where  the 
original  warrant  is  properly  signed. — 
Schaffer  v.  Smith,  169  Cal.  764,  147  Pac.  976. 

104.  —Bond  of  contractor— finforcement. 
— Where  a  bond  given  by  a  contractor  for 
the  doing  of  street  work,  after  reciting  that 
the  obligors  are  bound  unto  all  persons  per- 
forming labor  or  furnishing  materials  to  be 
used  in  the  work  called  for  by  the  contract, 
contains  a  provision  to  the  effect  that  if  the 
contractor  fails  to  pay  for  any  materials  or 
supplies  furnished  for  the  work,  or  for  any 
labor  done  thereon,  the  surety  will  pay  the 
same  to  an  amount  not  exceeding  the  sum 
specified  in  the  bond,  it  is  not  necessary  for 
a  person  who  furnished  certain  materials 
used  in  the  performance  of  the  work  to  a 
subcontractor,  as  a  condition  of  maintaining 
suit  to  recover  upon  the  obligation  of  the 
bond,  that  he  should  first  sue  the  subcon- 
tractor and  establish  that  the  materials  were 
actually  used  in  the  work,  nor  is  it  necessary 
that  the  subcontractor  be  made  a  party  de- 
fendant to  the  action. — ^Williams  v.  Tingey, 
26  Cal.  App.  674,  147  Pac.  684. 

105.  Where  the  bond  of  a  municipal  con- 
tractor provides  that  in  case  the  principal 
fails  to  pay  for  any  materials  furnished  in 
the  work  the  surety  will  do  so,  the  surety 
is  responsible  for  materials  furnished  a  sub- 
contractor and  used  in  the  enterprise,  al- 
though the  contractor  is  not  personally 
liable  for  the  value  of  such  materials. — Will- 
iams V.  Tingey,  26  Cal.  App.  574,  147  Pac. 
584. 

106.  In  an  action  to  recover  upon  the 
covenant  contained  in  a  street  contractor's 
bond  to  the  eCTect  that  the  contractor  and 
surety  would  pay  for  the  materials  used 
in  the  performance  of  the  work,  the  measure 
of  recovery  against  them  for  materials  fur- 
nished to  the  subcontractor  under  contract 
is  the  value  of  the  materials,  not  the  price 
specified  in  the  contract. — ^Panama  Commer- 
cial Co.  V.  Tingey,  26  Cal.  App.  576,  147  Pac. 
585. 

107.  -—Action  by  materialman  upon  bond 
of  contractor. — An  action  by  a  materialman 
against  the  surety  upon  a  bond  given  for 
the  doing  of  public  work  pursuant  to  the 
act  of  March  27,  1897,  com.menced  after 
the  expiration  of  the  time  required  therein 
for  the  commencement  of  such  actions,  but 
within  the  time  provided  in  the  amendatory 
act  of  1911  enlarging  the  time  for  filing 
claims  and  commencing  actions,  is  in  time, 
notwithstanding  the  bond  was  executed 
prior  to  and  the  materials  furnished  after 
the  enactment  of  the  amendment. — ^American 
Radiator  Co.  v.  American  Bonding  Co.,  27 
Cal.  App.  685,  151  Pac.  168. 

108.  The  amendment  of  1911  to  the  act 
of  March  27,  1897,  securing  the  payment 
of  the  claims  of  materialmen,  mechanics 
or  laborers  employed  by  contractors  upon 
state,  municipal  or  other  public  work,  by 
enlarging  the  time  within  which  such  claims 
may  be  filed  and  actions  thereon  begun, 
amounts  merely  to  a  modification  of  the 
remedy,  and  is  not  to  be  construed  to  be  a 
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material  interference  with  the  obllfiration  of 
the  bond. — ^American  Radiator  Co.  v.  Ameri- 
can BondinsT  Co.,  27  Cal.  App.  685.  161  Pac. 
168. 

lOe.  street*— Repair  of  hridgem — LlabUlty 
for  mmfetT- — ^A  municipal  corporation.  In  the 
absence  of  statutory  requirement,  is  under 
no  duty  to  build  or  maintain  bridsres  within 
its  limits  or  across  a  stream  which  is  a 
boundary  between  it  and  another  political 
subdivision  of  the  state,  and  therefore  is 
not  responsible  in  damages  for  personal  in- 
juries received  from  its  omission  to  erect 
or  maintain  a  bridgre  over  such  a  waterway. 
— Coffey  V.  Berkeley,  170  Cal.  258,  149  Pac. 
559. 

110.  A  municipal  corporation,  under  the 
act  of  1911  relating  to  the  liability  of  public 
officers  for  damagres  resultlnsr  from  defects 
or  dangers  in  streets,  etc.,  is  not  responsible 
in  damages  for  injuries  sustained  by  an 
automobile  passenflrer  from  fallingr  into  a 
creek  at  a  street  crossing  within  the  city 
limits,  where  the  complaint  does  not  count 
upon  the  defendant's  liability  by  reason  of 
a  defective  condition  of  the  highway  (the 
liability  contemplated  by  the  statute),  but 
upon  the  failure  to  bridge  the  creek  and 
the  further  failure  to  light  the  crossing. — 
Coffey  V.  Berkeley,  170  Cal.  258,  149  Pac.  559. 

111.  Where  .the  complaint  in  such  an 
action  fails  to  allege  that  no  protection 
whatever  was  provided  for  the  traveling 
public,  or  that  the  defendant  totally  failed 
to  guard  against  accidents,  the  city  is  not 
liable  for  failure  to  maintain  signals,  lights 
or  other  warnings  at  the  crossing,  since  the 
manner  and  extent  of  protection  against 
possible  accidents  in  such  a  case  are  confided 
so  largely  to  the  discretion  of  the  corpora- 
tion that  courts  will  seldom  hold  the  cor- 
poration responsible  for  failing  to  supply 
more  elaborate  and  complete  protection. — 
Coffey  V.  Berkeley,  170  Cal.  268,  149  Pac.  669. 

112.  It  is  also  essential,  in  order  to  state 
the  liability  of  a  municipal  corporation 
under  the  act  of  1911,  that  the  complaint 
should  aver  facts  exonerating  the  officer  or 
board  charged  with  the  care  and  repair  of 
the  street  in  question,  as  the  statute  pro- 
vides that  the  city  is  to  be  liable  only  in  the 
event  that  the  officer  charged  with  the  duty 
of  repairing  a  street  should  be  innocent 
of  knowledge  or  notice  of  the  condition  from 
which  the  accident  became  possible. — Coffey 
V.  Berkeley,  170  Cal.  258,  149  Pac.  659. 

118.  Taxpayer's  actloa. — ^A  taxpayer  has 
the  right  to  maintain  an  action  on  behalf 
of  his  municipality  against  its  municipal 
officers  to  recover  money  belonging  to  the 
city  alleged  to  have  been  illegally  expended 
by  them. — Osburn  v.  Stone,  170  Cal.  480, 
150  Pac.   367. 

114.  Where  municipal  officers  refuse  to 
bring  an  action  to  recover  funds  which  have 
been  illegally  expended.  It  should  be  im- 
pleaded as  a  party  defendant  in  a  taxpayer's 
action. — Osburn  v.  Stone,  170  Cal.  480,  150 
Pac.  367. 

115.  A  complaint  in  an  action  by  a  tax- 
payer of  a  municipality  against  its  mayor 
and  councilmen  to  compel  them  to  pay  into 


the  city  treasury  for  the  benefit  of  the  tax- 
payers and  property  owners  of  the  city 
certain  alleged  illegal  expenditures  of  public 
moneys,  is  not  subject  to  general  demurrer 
without  leave  to  amend  for  the  technical 
absence  of  the  municipality  as  a  party  de- 
fendant.— Osburn  v.  Stone,  170  Cal.  480,  160 
Pac.  367. 

116.  A  complaint  in  an  action  by  a  tax- 
payer in  the  city  of  Santa  Cruz  against  the 
mayor  and  councilmen  to  recover  on  behalf 
of  the  city  alleged  illegal  expenditures  of 
the  city's  funds  for  street  work,  which 
alleges  that  the  claims  for  such  work  so 
audited,  allowed  and  paid  were  not  itemized, 
and  for  that  reason  it  is  impossible  for  the 
plaintiff  to  make  the  allegations  of  his  com- 
plaint more  specific  as  to  the  character  of 
the  work  done  or  where  it  was  done,  that 
no  resolution  of  Intention  to  perform  the 
work  was  ever  passed  or  adopted,  that  no 
competitive  bids  or  proposals  were  ever 
called  for,  that  the  work  was  not  let  to  the 
lowest  responsible  bidder,  and  that  no  as- 
sessment was  ever  levied  upon  the  lot  or 
lands  fronting  upon  the  streets  upon  which 
the  work  was  done,  but,  to  the  contrary. 
It  was  done  by  day  labor  and  paid  for  out 
of  the  general  fund  of  the  city,  is  sufficient 
as  against  a  general  demurrer. — Osburn  v. 
Stone,  170  Cal.  480,  150  Pac.  367. 

117.  Payment  to  a  city  street  superinten- 
dent of  a  sum  of  money  for  the  rental  of  a 
surveying  outfit  belonging  to  him  to  the 
city  is  illegal. — Osburn  v.  Stone,  170  Cal.  480, 
160  Pac.  367. 

118.  Payment  to  a  law  partnership  of  a 
sum  of  money  for  legal  services  to  be  ren- 
dered to  a  municipality,  when  at  the  time 
of  entering  Into  the  contract  and  at  the 
time  of  the  payment  of  the  money  one  of 
the  members  of  the  partnership  was  a  mem- 
ber of  the  board  of  education  of  the  city, 
is  illegal. — Osburn  v.  Stone,  170  Cal.  480, 
160  Pac.  367. 

§4412. 

1.  CoBstmctlon.  —  This  section,  even  if 
still  in  force,  has  no  application  to  a  con- 
tract between  a  town  and  a  water  company 
whereby  the  former  purchases  a  bulk  supply 
of  water  for  a  period  of  ten  years,  but  has 
reference  to  the  supplying  of  water  to  public 
buildings  and  the  terms  of  contracts  for 
such  service. — ^Biarln  Water  &  P.  Co.  v.  Sau- 
sallto,  Town  of,  168  Cal.  687,  143  Pac.  767. 

§4458. 

1.  Constnictlon. — A  paper  published  only 
six  days  of  the  week  Is  a  "dally  newspaper," 
and  a  publication  for  the  required  period 
in  every  issue  of  such  a  paper  Is  a  compli- 
ance with  the  statute. — Tllton  v.  Russek,  171 
Cal.  731.  164  Pac.  860. 

§4468. 

1.  Constmctloa. — ^Although  the  rules  of 
common  law  are  the  basis  of  our  Jurispru- 
dence where  our  own  laws  are  silent,  they 
will  be  recognized  and  adopted  only  where 
they    meet   the    conditions    existing    in    the 
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state,  and  will  not  be  allowed  to  control 
where  the  conditions  were  those  never  con- 
templated by  the  common  law.  —  Jones  v. 
California  Development  Co.,  178  Cal.  665,  160 
Pac.   828. 

2.  The  statute  of  uses  is  not  a  part  of 
the  common  law  to  which  this  section  refers. 
— Tennant  v.  John  Tennant  Memorial  Home, 
167  Cal.  670,  140  Pac.  842. 

3.  The  common  law  is  the  rule  of  decision 
only  in  those  cases  where  It  is  not  repugnant 
to  or  inconsistent  with  the  constitution  of 
the  United  States  or  the  constitution  or 
laws  of  this  state.  The  common  law  which 
denied  the  right  of  a  public  officer  to  resigrn 
his  office  without  the  consent  of  the  appoint- 
ing: power  manifested  by  an  express  accep- 
tance of  the  resignation   or  in  some  other 


mode  equally  significant  of  its  intention 
so  to  do  is  not  the  rule  in  this  state. — ^People 
(ex  rel.  Attorney-General)  v.  BCarsh,  80  Cal. 
App.  424,  169  Pac.  191. 

§4484. 

1.     AppIlosMe  t«  ■vbdlTlflloB*  of  ■ecUoM. 

— ^Where  there  are  confilcting  provisions  in 
different  sections  of  the  same  chapter  or 
article,  '*the  provisions  of  the  sections  last 
in  numerical  order  must  prevail,  unless  such 
construction  is  inconsistent  with  the  mean- 
ing of  such  chapter  or  article."  The  rule  is 
founded  in  reason,  and  it  exists  indepen- 
dently of  the  code.  It  therefore  for  like 
reasons  applies  to  conflicting  provisions  of 
different  Bubdivisions  of  a  section. — Turner 
V.  Wilson,  171  Cal.  600,  164  Pac.  2. 
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1.  CoBBtrnctloB  of  cod«b  —  All  rules  of 
common  law  are  subject  to  the  provisions 
of  our  statutes;  statutes  in  derogation 
thereof  are  not  now  to  be  constrictly  con- 
strued, and  the  provisions  of  the  codes  con- 
trary thereto  are  to  be  construed  in  ac- 
cordance with  this  section.  —  Tennant  v. 
John  Tennant  Memorial  Home,  167  Cal.  670, 
140  Pac.  242. 

§14. 

CERTAIN   WORDS   AND  PHRASBS 
DBSFINBD. 

"Abandoned."  In  section  224,  Civil  Code, 
is  to  be  srlven  its  ordinary  meaning:  as 
defined  by  Webster. — In  re  Cordy,  146  Pac. 
533.  affirmed  169  Cal.  150,  146  Pac.  534. 

"Adopt"  is  a  term  properly  applicable  only 
to  contracts  by  a  party  acting  or  assumingr 
to  act  for  another. — Snook  v.  Page.  29  Cal. 
App.  246,  155  Pac.  107. 

"Adverse  party." — Caruthers  Buildlngr  Co. 
v.  Johnson.  174  Cal.  20,  161  Pac  985. 

"Accident."  The  expression,  "accident," 
Is  used  in  the  popular  and  ordinary  sense 
of  the  word,  as  denoting:  an  unlooked  for 
mishap  or  an  untoward  event  which  is  not 
expected  or  de8lg:ned. — Southwestern  Surety 
Ins.  Co.  V.  Pillsbury,  172  Cal.  768,  158  Pac. 
762. 

"All  other  usual  terms  and  conditions." — 
The  Carlos.  237  Fed.  781. 

"Allowed  by  law."  —  Alameda  County  v. 
Cook,  82  Cal.  App.  165,  162  Pac.  405. 

"Any  statute." — Smlthson  v.  Atchison  etc. 
R.  Co.,  174  Cal.  148,  162  Pac.  111. 

"Apartment"  as  portion  or  desigrnation 
of  premises,  effect  of. — ^Pox  v.  Wlndemere 
Hotel  Apartment  Co.,  30  Cal.  App.  162.  157 
Pac.  820. 

"Appearance." — ^United  States  v.  Leles,  236 
Fed.    784. 

"Appendag:es." — City  of  Sacramento  v.  Pa- 
cific Gas  &  Electric  Co.,  173  Cal.  787,  161 
Pac.  978. 

"Assessed." — People's  Water  Co.  v.  Baro- 
meo,  31  Cal.  App.  270,  160  Pac.  574. 

"Children."  In  the  ordinary  and  gram- 
matical sense  the  word  "children"  implies 
Immediate  offspring:.  This  is  its  natural  and 
primary  sense. — ^Estate  of  Wlllson,  6  Cof. 
Prob.  Dec.  84. 

"Children"  in  will.  Includes  g:randchlldren, 
when. — Estate  of  Wilson,  171  Ca\.  449,  153 
Pac.   927. 

"Choses  In  action"  includes  all  debts  and 
all  claims  for  damag:es  for  breach   of  con- 
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tract  or  for  torts  connected  with  contract. — 
Power  &  Irr.  Co.  v.  Bank  of  Woodland,  226 
Fed.  698. 

"Claim." — ^Estate  of  Cuttlngr,  174  Cal.  104, 
161  Pac.  1187. 

"Consideration,"  for  contract,  defined. — 
Pacific  Imp.  Co.  v.  Maxwell,  26  Cal.  App.  265, 
146  Pac.   900. 

"Control." — ^Western  Indemnity  Co.  v.  Pills- 
bury,  172  Cal.  807,  169  Pac.  721. 

"Costs  and  expenses."  —  Hayne  v.  San 
Francisco,  53  Cal.  Dec.  46,  162  Pac.  625. 

"Delivery,"  as  relates  to  transfer,  defined. 
—Williams  V.  Kldd,  170  Cal.  681,  Ana.  Cas. 
1916E  708,  151  Pac.  1. 

"Dependent,"  under  provisions  of  section 
1970  of  Civil  Code,  who  is  a. — Balaklala 
Consol.  Copper  Co.  v.  Reardon,  220  Fed.  584. 

"Due,"  in  a  building:  contract,  upon  which 
this  claim  of  the  owner  is  founded,  as  ap- 
plied to  a  debt  or  oblig:ation  to  pay  money, 
does  not  always  mean  that  the  money  Is 
then  immediately  payable.  It  may  be  so 
used,  but  it  often  merely  denotes  the  idea 
of  a  complete  debt,  an  existing:  oblig:atlon, 
or  money  fully  earned,  but  not  payable  until 
a  future  time  or  until  the  happening:  of 
another  event. — ^Ahlg:ren  v.  Walsh,  27  Cal. 
173,  158  Pac.  748. 

"District." — San  Bernardino  v.  Horton,  178 
Cal.  396,   160  Pac.  231. 

"Each." — Brazil  v.  Azevedo,  32  Cal.  App. 
364,  162  Pac.   1049. 

"Faultless."  —  Temple  v.  Oordon,  81  Cal. 
App.  127,  160  Pac.  988. 

"Fees  allowed  by  law." — Alameda  County 
v.  Cook.  32  Cal.  App.  165,  162  Pac  405. 

"Final  judgrment." — Colusa  &  H.  R.  R.  Co. 
V.  Superior  Court,  31  Cal.  App.  746,  161  Pac 
1011. 

"Furnished"  means  to  supply;  to  oflfer  for 
use,  to  gfive,  to  hand. — People  v.  Joy,  80  Cal. 
App.  36,  157  Pac.  507. 

"Grounds." — People  v.  Preciado,  31  Cal. 
App.  519,  160  Pac  1090. 

"In  g:ood  faith"  has  a  settled  and  well- 
defined  meaning:,  which  g:enerally  Imports 
that  in  any  g:iven  case  the  transaction 
involved  was  honestly  conceived  and  con- 
summated without  collusion,  fraud  or  knowl- 
edg:e  of  fraud,  and  without  Intent  to  assist 
In  a  fraudulent  or  otherwise  unlawful  de- 
sig:n. — Heney  v.  Sutro,  28  Cal.  App.  698,  153 
Pac  972. 

"Income." — Union  Hollywood  Water  Co.  v. 
Carter.  238  Fed.  329. 

"Intermediate  employee." — Kirkpatrick  v. 
Industrial  Accident  Commission,  31  Cal.  App. 
668,  161  Pac.  274. 


S781 


f  18 


cnrii<  coDB. 


[PrelliMlBary  ProTlaloas. 


"Investment,"  as  commonly  employed,  has 
been  Judicially  defined  to  mean  the  puttinsr 
out  of  money  on  interest  in  some  form  more 
or  less  permanent  so  as  to  yield  an  income. 
— ^Dean  v.  Hawes,  29  Cal.  App.  689,  167  Pac. 
558. 

"Last  clear  chance." — Tucker  v.  Pacific  R. 
Co.,  174  Cal.  42,  161  Pac.  1147. 

"Lawful  issue." — ^Wolf  v.  Gall,  32  Cal.  App. 
286,  163  Pac.  346. 

"Levied." — People's  Water  Co.  v.  Boromeo, 

31  Cal.  App.  270,  160  Pac.  574. 

"Lowest  responsible  bidder."  —  West  v. 
Oakland,  80  Cal.  App.  556,  159  Pac.  202. 

"Matter." — ^Bruschi  v.  Cooper,  30  Cal.  App. 
682.   159  Pac.  728. 

"Maintain"  an  action,  as  used  in  f  2468 
of  Civil  Code,  means  to  commence.  Institute, 
begin  or  brinsr- — Creditors*  Adjustment  Co. 
V.  Rossi.  26  Cal.  App.  726.  148  Pac.  528. 

"May." — Ex  parte  Cencinino,  81  Cal.  App. 
238,  160  Pac.  167. 

"May"  means  "must"  in  by-law  flxinsr 
date  for  holding:  annual  meeting:  of  corpora- 
tion.— Strappler  v.  El  Dora  Oil  Co..  27  Cal. 
App.  516,  150  Pac.  643. 

"Merchantable"  is  synonymous  with  "mar- 
ketable," when  used  in  connection  with  the 
title  in  real  estate.-— Agrnew  v.  Nelson,  27 
Cal.   App.   39,   148  Pac.   819. 

"Municipal  affairs." — ^Loop  Lumber  Co.  v. 
Van  Loben  Sels,  173  Cal.  228,  169  Pac.  600; 
Scheafer  v.  Herman,  172  Cal.  338,  156  Pac. 
1084. 

"Negrotiate"  has  been  construed  to  mean 
"conversation  in  arrangring:  the  terms  of  a 
contract." — Salter  v.  Ives,  171  Cal.  790,  155 
Pac.  84. 

"Net  profits." — Fee  v.  McPhee,  31  Cal.  App. 
295,   160  Pac.  397. 

"Occupancy,"  as  used  In  section  1006  of 
the  Civil  Code,  means  possession,  actual 
possession  as  contradistingrulshed  from  con- 
structive possession. — Hiart  v.  All  Persons, 
26  Cal.  App.  664,  148  Pac.  236. 

"Occupation"  is  synonymous  with  the  ex- 
pression "subjection  to  the  will  and  control" 
and  with  "possessio  pendls,"  and  sigrnifies 
"actual  possession." — ^Hart  v.  All  Persons, 
26  Cal.  App.  664,  148  Pac.  236.    ' 

"Option,"  by  common  as  well  as  leg^al 
understanding,  Is  simply  a  contract  by 
which  the  owner  of  property  agrrees  with 
another  that  he  shall  have  a  rigrht  to  buy  at 
a  fixed  price  within  a  certain  time. — McKey 
V.  Clark,   233   Fed.  928. 

"Other  transportation  companies." — ^United 
Railroads  v.  Railroad  Commission,  173  Cal. 
801,   162   Pac.   391. 

"Points." — ^Bruschi  v.  Cooper.  30  Cal.  App. 
682,   159  Pac.  728. 

"Process,"  as  used  in  Political  Code,  sec- 
tions 17,  4171  and  4319,  defined. — In  re  Baker, 

32  Cal.  App.  320,   162  Pac.  922. 
"Ratification,"  as  used  in  H  2310  and  2312 

of  Civil  Code,  refers  to  the  act  of  another. 
— Snook  V.  Pagre.  29  Cal.  App.  246,  155  Pac. 
107. 

"Ratification,"  sale  by  owner  is  not  a. — 
Snook  V.  Pagre.  29  Cal.  App.  246,  155  Pac.  107. 

"Ratify"  is  a  term  properly  applicable 
only    to    contracts    by   a    person    actingr    or 


assuming:  to  act  for  another.  —  Snook  v. 
Page,  29  Cal.  App.  246,  155  Pac.  107. 

"Ratify"  refers  to  the  act  of  another. — 
Snook  V.  Page,  29  Cal.  App.  246,  155  Pac.  107. 

"Resign." — People  v.  Marsh,  30  Cal.  App. 
424,  159  Pac.  191. 

"Road,"  as  used  in  section  468,  was  in- 
te.nded  to  include  the  main  line  and  all 
branches,  both  of  original  and  consolidated 
companies.  —  Northwestern  Pac.  R.  Co.  v. 
Lambert,  166  Cal.  749.  137  Pac.  1116. 

"Secured." — J.  I.  Case  Threshing  Machine 
Co.  V.  Copren  Bros.,  32  Cal.  App.  194,  161 
Pac.   647. 

"Selling." — ^People  v.  Winkler,  174  Cal.  133, 
162  Pac.   109. 

"Stock"  and  "shares"  are  not  interchange- 
able.— Film  Producers  v.  Jordan,  171  Cal. 
664,   154   Pac.   604. 

"Stockholder,"  in  section  3,  article  XII  of 
the  constitution,  is  synonymous  with  "owner 
of  shares"  in  section  298  of  Civil  Code. — 
Western  Pac.  R.  Co.  v.  Godfrey,  166  Cal. 
346.  Aaa.  Gas.  1916B  825,  136  Pac.  284. 

"Such  declaration."  —  In  re  Valhoff,  238 
Fed.  405. 

"Swamp,  overflowed,  or  other  public  lands 
of  the  state,"  includes  tide  lands  and  sub- 
merged lands. — People  v.  Southern  Pac.  Co., 
172  Cal.  692,  168  Pac.  177. 

"To  negotiate  a  lease"  does  not  confer 
power   to   execute   a   lease. — Salter   v.   Ives, 

171  Cal.  790,  155  Pac.  84. 

"To  ratify"  is  to  give  sanction  and  valid- 
ity to  something  done  without  authority 
by  one  individual  in  behalf  of  another. — 
Snook  V.  Page,  29  Cal.  App.  246,  155  Pac. 
107. 

"Transfer." — Scholle  v.  FInnell.  173  Cal. 
372,  159  Pac.  1179. 

"Unlawfully,"  sufficient  in  charge  of 
wrongful  act. — ^Matter  of  Application  of 
Ahart,  172  Cal.  762,  159  Pac.  160. 

"Vehicle."— Harris  v.  Johnson,  174  Cal.  56, 
161  Pac.  1165. 

"Warrant,"  need  not  be  used  to  create  an 
express  warranty. — Costs  v.  Hord,  29  Cal. 
App.  115,  154  Pac.  491. 

"Wilfully,"  imports  a  design  to  do  a  spe- 
cific  act. — ^Matter   of  Application   of   Ahart, 

172  Cal.    762,    159   Pac.    160. 


§19. 


1.  In  8«BeraL — One  to  whom  an  architect 
gives  an  estimate  of  cost  may  not  reck- 
lessly proceed  to  make  contracts  which  may 
and  probably  would  make  the  cost  of  con- 
struction far  above  that  estimated,  and  then 
hold  the  architect  responsible  for  the  sur- 
plus expenditure. — Benenato  v.  McDougall. 
166  Cal.  405,  Ann.  Cm.  1915C  871.  49  L.  R.  A. 
(N.  S.)    1202.  137  Pac.  8. 

2.  Inference  of  notlee  abaolnte*  "vrken. — If 

it  appears  that  the  party  has  knowledge 
or  information  of  such  facts  as  are  sufficient 
to  put  a  prudent  man  upon  inquiry  and  that 
he  wholly  neglects  to  make  any  inquiry,  or, 
having  begun  it.  fails  to  prosecute  it  in  a 
reasonable  manner,  the  inference  of  actual 
notice  is  necessary  and  absolute. — ^Hawke  v. 
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California  Realty  &  Const.  Co.,  28  Cal.  App. 
377,  152  Pac.   969. 

Preanmptlon  vebvttable. — If  a  party  ob- 
tains knbwledsre  or  information  of  facts 
tending-  to  show  the  existence  of  a  prior 
rigrht  in  conflict  with  the  interest  which 
he  is  seeking:  to  obtain,  and  which  are 
sufficient  to  put  a  reasonably  prudent  man 
upon  inquiry,  then  it  may  be  a  legritimate, 
and  perhaps  even  a  necessary,  inference  that 
he  acquired  the  further  information  which 
constitutes  actual  notice;  but  this  inference 
may  be  defeated  by  proper  evidence.  — 
Hawke  v.  California  Realty  &  Const.  Co., 
28  Cal.  App.  377.  152  Pac.  959. 


§33. 


1.  Purpose  Qf  statute. — Inasmuch  as  our 
supreme  court  in  Hastin^rs  v.  Dollar  hide.  24 
Cal.  208,  in  1864,  had  decided  that  an  Infant 
could  execute  a  promissory  note  by  agrent, 
it  is  obvious  that  the  intention  of  the  legris- 
lature  intended  to  changre  that  rule  of  law. 
It  is  to  be  presumed  that  in  adopting  the 
rule  herein  all  its  incidents  as  then  estab- 
lished were  adopted  with  it,  so  that  such 
contracts  could  be  absolutely  disregarded, 
and  no  disafQrmance  was  required. — ^Hakes 
Inv.  Co.  V.  Lyons,  166  Cal.  557,  137  Pac.  911. 


DIVISION  FIEST. 


§34. 


House  V.  Fry,  30  Cal.  App,  167,  12  N.  C.  C.  A. 
648n,  167  Pac.  500. 


1.  Contraets  of  mlnonk — It  is  the  policy 
of  the  law  to  discourage  adults  from  con- 
tracting with  infants,  and  the  former  can 
not  complain  if,  as  a  consequence  of  their 
violation  of  this  rule  of  conduct,  they  are 
injured  by  the  exercise  of  the  right  with 
which  the  law  has  purposely  invested  the 
latter,  nor  charge  that  the  infant  in  exer- 
cising the  right  is  guilty  of  fraud. — ^Flittner 
V.  Equitable  Life  Assur.  Soc,  30  Cal.  App. 
209,  157  Pac.  630. 


§86. 


1.  CoBstmctlon.  —  The  provisions  herein 
concerning  disaffirmance  by  a  minor  under 
18  years  are  to  be  understood  as  referring 
solely  to  contracts  other  than  those  de- 
scribed in  section  33;  it  is  not,  therefore, 
necessary  to  disaffirm  in  order  to  avoid  the 
contract  of  a  minor  under  that  age  relating 
to  real  property,  or  to  personal  property 
not  in  his  immediate  control,  or  delegating 
a  power. — ^Hakes  Inv.  Co.  v.  Lyons,  166  Cal. 
567,  137  Paa  911. 

2.  Dlaafltrmanee  of  coatract  of  Ufe  lasar- 
aace. — ^A  contract  of  life  insurance  entered 
into  in  this  state  by  a  minor  under  the  age 
of  eighteen  years  is  subject  to  the  laws 
of  this  state  in  the  matter  of  his  right  to 
disaffirm  the  contract  and  recover  the  pre- 
miums paid  thereunder,  and  not  subject  to 
the  laws  of  the  state  under  which  the  insur- 
ance company  was  organized  and  exists, 
notwithstanding  the  policy  provides  that 
the  payment  of  the  benefit  should  be  at  the 
home  office  of  the  company  and  that  the 
premiums  should  also  be  paid  at  such  place. 
— ^Pllttner  v.  Equitable  Life  Assur.  Soc,  30 
Cal.  App.   209,  157  Pac.  680. 

3.  A  minor  under  the  age  of  eighteen 
years  may  disaffirm  a  contract  without  re- 
storing or  offering  to  restore  the  considera- 
tion.— Flittner  v.  Equitable  Life  Assur.  Soc, 
30  Cal.  App.  209,  167  Pac   630. 


§41. 


1.     Miaor'a  liability  for  torts. — A  minor  is 
civilly  liable   for  a   wrong  done  by   him. — 


§42. 


1.     lafaat  boaad  by  deeree  of  coart. — ^An 

Infant  can  be  bound  without  having  his  day 
in  court,  and  is  as  much  bound  as  a  person 
of  full  age  by  a  decree  in  equity,  the  same 
grounds  being  available  to  both  for  dis- 
puting it. — ^Estate  of  Lamb,  6  Cof.  Prob.  Dec. 
432. 


§43. 


FALSB  IMPRISONMENT. 

1.  Arrest  based  on  advice  of  magistrate. 

2.  Magistrate  without  Jurisdiction  to  issue 

warrant. 
3,  4.  Malicious  prosecution. 

1.  Arrest  baaed  oa  advlee  of  vkngiatrmte, 

— The  defendant  is  not  exonerated  from  lia- 
bility for  the  false  imprisonment  by  the  fact 
that,  before  filing  his  affidavit  for  the  arrest, 
the  magistrate  who  issued  the  warrant, 
being  informed  of  the  facts,  advised  him 
that  there  was  sufficient  cause  for  the  ar- 
rest.— Nelson  v.  Kellogg,  162  Cal.  621,  123 
Pac.   1115. 

2.  Magistrate  withoat  Jnrlsdletloa  to 
lasae  urarraat. — The  principle,  that  where 
the  affidavit  for  arrest  contains  direct  state- 
ment of  facts  which  constitute  some  evi- 
dence of  every  fact  which  the  statute  re- 
quires to  be  shown  therein,  the  magistrate 
to  whom  it  is  presented  has  Jurisdiction 
to  pass  upon  its  sufficiency,  and  if  he  deter- 
mines upon  such  evidence  that  it  is  sufficient 
and  thereupon  issues  the  warrant,  the  party 
who  invokes  his  decision  is  not  answerable 
to  the  defendant  in  damages  if  the  magis- 
trate errs  in  his  Judgrment,  is  not  applicable 
to  the  arrest  on  civil  process  of  a  person 
shown  to  be  a  female,  since  such  arrest 
is  not  allowed  on  any  state  of  facts  and  the 
magistrate  can  under  no  circumstances  ac- 
quire Jurisdiction  to  issue  the  warrant. — 
Nelson  v.  Kellogg,  162  Cal.  621,  123  Pac. 
1116. 

S.  Malldoaa  proaeeatloa.  —  In  an  action 
for  damages  for  malicious  prosecution  it  is 


1144-61 


cnriL  coDB. 


[DiT.i,Pt.ni» 


incumbent  upon  the  plaintiff  to  prove  both 
malice  and  want  of  probable  cause. — ^Lee  v. 
Levinson,  178  Cal.  169,  169  Pac.  4S8. 

4.  Probable  cause  is  a  suspicion  founded 
upon  circumstances  sufRciently  strongr  to 
warrant  a  reasonable  man  in  the  belief  that 
the  chargre  is  true. — ^Lee  v.  Levison,  178  Cal. 
166.  159  Pac.  488. 


§44. 


1.  DefamatloB  by  libel. — ^Where  the  lan- 
guage used  is  not  libelous  per  se«  no  innu- 
endo or  other  allesration  can  make  it 
defamatory.  —  Pollock  ▼.  Eveningr  Herald 
Pub.  Co.,  28  Cal.  App.  786,  154  Pac.  80. 


§46. 


LIBBL. 


1.  As  to  what  constitutes. 
2-6.  Evidence. 

7.  — ^Burden  of  proof. 


1.  Aa  to  "vrhjit  constitutes. — It  is  libelous 
per  se  to  falsely  chargre  that  a  person  is  a 
hypocrite. — Newby  v.  Times-Mirror  Co.,  173 
Cal.  887,  160  Pac.  288. 

2.  Bvldeaee. — ^In  an  action  for  libel,  a 
plaintiff  comes  into  court  with  his  greneral 
grood  character  established  by  the  statute, 
and  evidence  is  not  admissible  in  that  issue 
until  the  character  of  the  plaintiff  has  been 
Impeached  or  put  in  issue  by  the  waiver. — 
Examiner  Printing:  Co.  v.  Aston,  238  Fed. 
459,  463. 

8.  Where  in  an  action  for  libel  there  is  a 
distinct  issue  raised  by  the  pleadingrs  as  to 


the  plaintiff's  professional  character  and  as 
to  the  truth  and  veracity  of  his  reports 
as  an  engrineer,  the  plaintiff  may,  in  his 
case  in  chief,  introduce  evidence  that  his 
reputation  as  an  engrineer  was  first-class. — 
Examiner  Printingr  Co.  ▼.  Aston,  288  Fed. 
469. 

4.  Where  in  an  action  for  libelingr  the 
plaintiff's  reputation  as  an  engrineer  the 
plaintiff  claims  he  has  been  damagred  by  the 
publication,  and  the  question  of  damagres 
has  been  placed  in  issue  by  the  answer, 
the  plaintiff  may  introduce  evidence  that 
his  reputation  was  first  class. — Examiner 
Printingr  Co.  v.  Aston,  238  Fed.  459. 

6.  In  an  action  for  libel,  the  plaintiff 
may,  by  way  of  inducement  as  an  explan- 
atory introduction  to  the  main  allegrations 
of  the  complaint,  offer  in  evidence  copies 
of  other  papers  containlngr  articles  of  the 
same  greneral  character. — ^Examiner  Printingr 
Co.  V.  Aston,  288  Fed.  459. 

6.  Where  the  words  published  are  fairly 
capable  of  two  meaningrs,  one  harmless  and 
the  other  defamatory,  it  is  a  question  for 
the  jury  to  determine  from  the  evidence  in 
what  sense  the  person  who  may  have  read 
the  same  may  have  understood  them. — ^Bon- 
estell  V.  Shaw,  28  Cal.  App.  226,  151  Pac 
1149. 

7.  — -Bvrden  of  proof. — ^The  burden  is  on 
the  defendant  to  prove  the  truth  of  the 
chargres  and  no  burden  rests  on  the  plaintiff 
to  prove  their  falsity. — ^Adams  v.  Cameron^ 
27  Cal.  App.  626,  150  Pac.  1006. 


PART  m. 

PERSONAL  BELATIONS. 


TITLE  I. 


MABBLAGE. 


§66. 

1.  MarrUigc  Solemnlmatloii  Bccessary  to 
valid. — ^Inasmuch  as  solemnisation  has  been 
made  an  essential  to  a  valid  marriagre,  a 
presumption  of  marriagr®  from  continued 
cohabitation  can  no  longrer  be  indulgred  in 
the  face  of  a  showing  that  there  was  no 
solemnization. — Estate  of  Elliott,  166  Cal. 
889,  182  Pac.  489. 

2.  —Former  spouse  IIvIdk,  effect  oa  va- 
lidity.— ^A  common-law  marriage,  as  well  as 
one  entered  into  under  regrular  forms  and 
ceremonies,  does  not  create  the  relation  of 
husband  and  wife  between  a  man  and  a 
woman  already  havingr  a  wife  and  a  husband 
livingr  and  not  divorced. — Estate  of  Dela- 
porte,  6  Cof.  Prob.  Dec.  618. 


§66. 


1.  Marriage  of  mtaora  Coaaeat  of  saar- 
dlaa  or  pareat  aecesaary*  Wkea. — A  female 
over  the  agre  of  fifteen  years  is  capable  of 
consenting    to    and    consummating    a    valid 


marriage  and  consent  of  guardian  or  parents 
is  not  necessary. — ^In  re  Ambrose,  170  Cat 
160,  149  Pac.  48. 

2.  It  is  only  when  marriage  is  contracted 
by  a  minor  incapable  of  giving  consent  by 
reason  of  being  under  age  that  the  consent 
of  the  parents  or  gruardian  is  essential  to  the 
validity  of  the  marriage. — Guardianship  of 
Ambrose,  170  Cal.  160.  149  Pac.  48. 


§61. 


SVBSB(|TJENT  MARRIAGE,  TALIDITT. 

1,  2.  Amendment — Of  1908,  effect  of. 
8.  — Of  1897 — Constitutionality. 
4.  Construction — To  what  cases  applicable 
(subd.  2). 

1.     Anneadmeat  —  Of  1908^  effect  of.  —  By 

the  amendment  of  1908  the  prohibition  upon 
marriage  within  one  year  from  the  ren- 
dition of  a  decree  of  divorce  was  taken 
from  the  section  and  a  provision  inserted 
Invalidating  a  marriage  within  a  year  after 
the    entry    of    an    interlocutory    decree    of 
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divorce.  This  change  was  made  to  brinff 
the  law  Into  conformity  with  the  lesrlBlation 
adopted  at  the  same  session  providing  for 
Interlocutory  decrees  of  divorce. — ^Estate  of 
Elliott,  166  CaL  889,  132  Pac.  489. 

2.  To  the  extent  that  this  section  made  a 
marrlagre  within  a  year  after  the  entry  of 
an  Interlocutory  decree  void  It  did  some- 
thlnflr  more  than  to  fix  a  penalty.  It  was 
an  effectual  bar  to  attempt  of  parties  to 
create  the  marital  status.  This  status  could 
only  be  created  In  the  mode  prescribed  In 
section  65.  The  amendment  to  section  61 
did  not  purport  to  operate  as  a  curative  act 
—Estate  of  Elliott.  165  Cal.  889,  182  Pac. 
489. 

8.    —  Of    18B7 .»  COBstltutloBallty.  —  The 

amendment  of  1897  is  not  unconstitutional 


as  not  complying:  with  the  requirement  that 
the  subject  of  every  act  shall  be  embraced 
in  its  title. — ^Estate  of  Elliott,  166  Cal.  889, 
132  Pac.  489. 

4.  Courtnictlon  —  To  what  eases  ap- 
plicable (snbd.  a). — ^A  case  Involvinsr  the 
question  whether  a  second  marrlagre  is  valid 
notwithstanding:  the  former  husband  or 
wife  is  alive,  and  the  former  marrlagre  has 
not  been  dissolved  or  annulled,  the  element 
of  fi:ood  faith  and  belief  of  the  party  that 
the  former  spouse  is  dead  is  an  essential 
element.  This  section  does  not  apply  if  the 
former  spouse  is  not  shown  to  have  been 
livlnsr  at  the  time  of  the  subsequent  mar- 
rlagre.— Wilcox  V.  Wilcox,  171  Cal.  770,  166 
Pac.  96. 


CHAPTER  II. 

DIVOBOE. 
§  137.  Expenses  of  action  for  divorce.   [Alimony.] 


§82. 


1.  Aanulmeat— Marrlaca  Talld  nnttl 
■ailed  (svhd.  8).  —  While  subdivision  3  of 
section  82  of  the  Civil  Code,  declaring:  that 
a  marrlagre  may  be  annulled  if  either  party 
to  it  was  of  unsound  mind  at  the  time  of 
enterlngr  into  it  the  marriag:e  is  binding: 
upon  the  parties  and  upon  all  the  world 
until  such  annulment  Is  declared. — ^Wolf  v. 
Gall,  32  Cal.  App.  286,  168  Pac.  346. 

2i  -—False  representation  as  to  prevlovs 
chastity. — ^A  marriag:e  Is  not  subject  to  an- 
nulment, nor  is  a  conveyance  of  real  prop- 
erty made  by  the  husband  to  the  wife  after 
such  marriag:e  subject  to  cancellation  upon 
the  g:round  that  the  wife  falsely  represented 
prior  to  the  marrlagre  that  she  had  always 
been  of  chaste  and  moral  character. — ^Wilcox 
V.  WUcox,  171  Cal.  769,  166  Pac.  96. 


§91. 


1.  Umlted  dlToree. — ^Under  our  code  lim- 
ited divorces  are  unknown;  all  divorces  are 
absolute. — Krzepicki  v.  Krzepicki,  167  Cal. 
449,  149  Pac.  13. 


§94. 


1.  ESxtreme  crnelty-— IVhat   eoastltvtes. — 

In  order  to  constitute  extreme  cruelty  of  the 
character  of  grrievous  mental  suffering:,  it  is 
not  essential  that  a  perceptible  effect  thereof 
be  produced  upon  the  body  or  health  of  the 
complaining:  party,  but  it  is  a  question  of 
fact  to  be  deduced  from  all  the  circum- 
stances of  each  particular  case,  keeplngr 
always  In  view  the  intelllgrence,  apparent 
refinement  and  delicacy  of  sentiment  of  the 
complaining:  party. — Perkins  v.  Perkins,  29 
Cal.  App.  68,  164  Pac.  488. 

2.  -— BvldeBce  as  to. — ^In  such  an  action 
physicians  of  the  plaintiff  should  be  per- 
mitted to  testify  g:enerally  as  to  the  subject 
to  which  plaintiff  ascribed  her  disturbance 


of  mind  and  health  when  she  consulted 
them. — Perkins  v.  Perkins,  29  Cal.  App.  68, 
154  Pac.   488. 

3.  It  is  prejudicial  error  in  such  an  action 
to  refuse  to  permit  the  plaintiff  to  describe 
exactly  the  acts  of  the  defendant,  at  the 
time  he  would  Intrude  himself  upon  her  pri- 
vacy, on  the  grround  that  the  proof  would  be 
of  no  value  and  would  be  disregrarded  by  the 
court. — Perkins  v.  Perkins,  29  Cal.  App.  68, 
164  Pac.  488. 


§99, 


1.     Separation  hy  consent— Not  desertion. 

— Where  the  evidence  showed  that  a  hus- 
band eig:hty-one  years  old  left  his  wife  with- 
out the  intent  to  return  because  of  his 
apparent  inability  to  support  her,  the  trial 
court  is  Justified  in  his  decision  that  there 
was  no  wilful  desertion  and  in  the  inference 
that  the  separation  was  with  the  consent 
and  acquiescence  of  the  wife. — Lewis  v. 
Lewis,  167  Cal.  732,  62  !«.  R.  A.  (N.  S.)  676, 
141  Pac.  867. 

§  101. 

1.  Separation  agreement  —  Revoeatlon. — 

An  agreement  of  separation  is  not  Invalid 
because  not  understood  by  the  parties  at  the 
time  of  its  execution,  in  the  absence  of  any 
claim  that  the  sig:nature  of  either  party 
thereto  was  procured  by  fraud,  duress  or 
undue  influence. — Sllva  v.  Sllva,  32  Cal.  App. 
116,    162  Pac.    142. 

2.  — Prcit.atnre  aetlon. — An  action  for  di- 
vorce on  (he  g:round  of  desertion  is  pre- 
maturely brougrht  where  it  is  made  to 
appear  that  eigrht  days  after  defendant's  act 
of  desertion  she  and  the  plaintiff  executed 
a  wrltlngr  whereby  they  mutually  agrreed 
to  live  separate  and  apart,  and  that  one 
year  had  not  elapsed  since  the  time  when 
the  plaintiff  revoked  the  ag:reement  by  seek- 
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Ins:   a   reconciliation   with  the  defendant. — 
Silva  V.  Silva.  32  Cal.  App.  115,  162  Pac.  142. 


§102. 


1.  Cnrlncr  de»ertloB -» Determliuitlon  by 
trial  court. — It  is  for  the  trial  court,  having: 
the  opportunity  to  observe  the  witnesses, 
to  determine  from  the  evidence  whether  or 
not  the  party  has  broue:ht  himself  within 
this  section,  and  the  appellate  court  will 
not  disturb  a  finding  made  upon  conflictinfi: 
evidence. — Baker  v.  Baker,  168  Cal.  346.  Amu. 
Cas.  1916A  854.  148  Pac.  607. 

§128. 

1.  Residence  of  plaintiff— Coawtractloa. — 

Section  128  of  the  Civil  Code,  relative  to 
residence  of  the  plaintiff,  does  not  impose 
any  limitation  on  the  Jurisdiction  of  the 
superior  court  in  the  matter  of  divorces,  but 
simply  prescribes  certain  facts  essential  to 
the  makinfir  out  of  a  case  warranting:  a  di- 
vorce, and  aIleg:ations  in  regard  to  residence 
stand  on  the  same  footing:  as  any  other  alle- 
gratlon  of  facts  showing:  the  rig:ht  to  a  di- 
vorce.— Dahne  v.  Superior  Court,  31  Cal.  App. 
664,   161  Pac.  280. 

2.  —Averment  as  to  In  complaint.  —  It 
must  be  taken  as  settled  by  the  decisions 
that  the  residence  prescribed  by  section  128 
of  the  Civil  Code  is  essential  to  the  Juris- 
diction of  a  court  to  g:rant  a  divorce,  and 
also  that  the  complaint  must  alleg:e  such 
residence:  and  it  is  for  the  trial  court  to 
determine  whether  such  essential  residence 
exists,  but  in  making  such  determination, 
it  is  controlled  by  section  130  of  the  Civil 
Code,  and  can  not  act  upon  the  uncorrobo- 
rated statement,  admission  or  testimony  of 
the  parties. — Flynn  v.  Flynn,  171  Cal.  746, 
154  Pac.   837. 

3.  An  allegation  of  residence  in  a  com- 
plaint in  an  action  for  divorce  that  "said 
plaintiff  resides  in  the  city  and  county  of 
San  Francisco,  state  of  California;  and  has 
resided  in  said  city  and  county  for  more 
than  four  years  next  immediately  preceding 
the  commencement  of  this  action,"  measures 
up  to  the  requirements  of  the  statute,  and 
is  not  defective  for  the  reason  that  it  is  not 
in  so  many  words  alleged  that  such  resi- 
dence was  "bona  fide,"  as  the  allegation 
necessarily  implies  residence  in  good  faith. — 
Flynn  v.  Flynn,  171  Cal.  746,  154  Pac.  837. 


§129. 


1.     Proof    aa    to    residence    necessary. — ^A 

court  is  not  Justified  in  an  action  for  divorce 
in  relying  upon  the  admission  of  the  plead- 
ings and  of  the  parties  on  the  trial  as  to 
the  Jurisdictional  question  of  residence,  and 
a  decree  granted  in  reliance  upon  such  ad- 
missions, and  without  any  express  finding 
as  to  residence,  must  be  reversed  on  appeal. 
— Flynn  v.  Flynn,  171  Cal.  746,  154  Pac.  837. 

§130. 

1.     Default  divorces— Object  of  section. — 

The  object  of  this  section  is  to  prevent  col- 
lusion between  the  parties  where  no  lawful 


ground  for  a  divorce  exists.  Its  effect  is  to 
make  it  erroneous  to  grant  a  divorce  in  the 
absence  of  proof  of  the  facts  warranting  the 
action,  and  this  proof  must  be  independent 
of  the  admissions  and  statements  of  the  par- 
ties.— Flynn  v.  Flynn,  171  Cal.  746,  154  Pac. 
837. 

2.  The  main  purpose  of  this  section  was 
to  prevent  collusion. — Perkins  v.  Perkins,  29 
Cal.  App.  68,  164  Pac.  488. 

3.  — Snfllclency  of  corroboration. — ^Where 
the  cruelty  consists  of  successive  acts  of  ill 
treatment  there  need  not  be  direct  testi- 
mony of  other  witnesses  to  every  act  sworn 
to  by  the  plaintiff;  it  is  sufficient  corrobora- 
tion if  a  considerable  number  of  important 
and  material  facts  are  so  testified  to  by 
other  witnesses,  or  there  is  other  evidence, 
circumstantial  or  direct,  which  strongly 
tends  to  strengthen  and  confirm  the  state- 
ments of  the  plaintiff. — ^Perkins  v.  Perkins, 
29  Cal.  App.  68,  154  Pac.  483. 

§131. 

FILING    DECISION— IXTERLOCUTORY 

DECRBBL 

1-4.  Construction — Purpose   and   effect   of 

statute. 
5-7.  Findings  must  be  made. 
8,  9.  Interlocutory  decree — Function  of. 
10,  11.  — ^Notice  of  entry  of — Appeal. 
12.  — ^Vacating. 

1.  Construction— Purpose  and  effect  of 
statute. — The  provision  for  interlocutory  de- 
crees with  the  subsequent  delay  of  one  year 
before  the  entry  of  a  final  decree  was  in- 
tended to  operate  as  a  method  of  prolonging 
the  action,  so  as  to  prevent  the  divorce 
from  being  hastily  accomplished,  and  the 
interlocutory  decree,  so  far  as  the  termina- 
tion of  the  marriage  relation  is  concerned 
at  least,  is  a  mere  step  in  the  proceedings. — 
Brown  v.  Brown,  170  C&l.  1,  147  Pac.  1168. 

2.  With  respect  to  the  rights  of  a  hus- 
band and  wife,  respectively.  In  the  property 
of  the  other,  an  interlocutory  decree  of  di- 
vorce, given  under  the  provisions  of  sections 
131  and  132  of  the  Civil  Code,  does  not  sever 
the  marriage  relation,  but  they  remain  In 
that  relation  until  the  final  decree  of  divorce 
is  pronounced. — Brown  v.  Brown,  170  Cal.  1, 
147  Pac.  1168. 

3.  The  language  herein  contemplates  that 
a  final  decree  shall  not  be  entered  until 
after  expiration  of  the  time  in  which  an 
appeal  may  be  taken.  The  entry  of  an  inter- 
locutory decree  nunc  pro  tunc  as  of  an 
earlier  date  does  not  affect  the  time  pre- 
scribed within  which  an  appeal  may  be 
taken.  The  entry  of  a  final  decree  within  a 
week  after  the  actual  entry  of  the  inter- 
locutory decree  nunc  pro  tunc  as  of  a  date 
one  year  previous  is  void,  and  may  be  va- 
cated on  motion  of  either  party  or  of  the 
court's  own  motion. — Nolte  v.  Nolte,  29  Cal. 
App.  126,  154  Pac.  873. 

4.  In  construing  that  portion  of  this  sec- 
tion which  declares  that  in  divorce  actions 
the  decision  and  conclusions  of  law  shall  be 
filed  "as  in  other  cases"  these  latter  words 
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refer  to  the  form  of  the  flndlnsrs>  and  must 
not  be  taken  as  intended  to  relieve  the  trial 
Judge  In  cases  where  default  has  been  en- 
tered In  a  divorce  case  Trom  maklngr  his  de- 
cision in  writing:.  This  section  coming:  as 
new  legislation  the  presumption  may  prop- 
erly be  lndule:ed  that  the  legislature  in- 
tended to  correct  what  it  deemed  a  former 
deficiency  in  the  law. — Perkins  v.  Perkins, 
29  Cal.  App.  68.  164  Pac.  483. 

5.  Findings  miurt  be  made. — In  actions  for 
divorce  where  the  adverse  party  has  made 
default,  the  court  is  required  to  express  its 
decision  in  the  form  of  flndlners  of  fact,  in 
view  of  the  provision  of  section  131  of  the 
Civil  Code  to  the  effect  that  in  actions  for 
divorce  the  court  must  file  its  decision  and 
conclusions  of  law  "as  in  other  cases." — 
Perkins  v.  Perkins,  29  Cal.  App.  68,  154  Pac. 
483. 

6.  A  finding:  that  the  evidence  does  not 
prove  extreme  cruelty,  and  is  insufllcient  to 
warrant  a  decree  of  divorce,  is  not  sufllcient 
as  a  finding:  of  facts. — Perkins  v.  Perkins, 
29  Cal.  App.  68,  154  Pac.  483. 

7.  It  is  not  essential  to  the  validity  of  a 
divorce  decree  as  ag:ainst  collateral  attack 
that  there  should  be  an  express  finding:  of 
fact  on  the  question  of  the  essential  resi- 
dence, or,  indeed,  express  finding:s  of  fact  on 
any  question. — Flynn  v.  Plynn,  171  Cal.  746, 
164  Pac.  837. 

8.  iBterlocatory  deeree— Ii*imctloB  of« — 
The  office  of  the  interlocutory  decree,  under 
section  131,  is  merely  that  of  "declaring: 
that  the  party  in  whose  favor  the  court  de- 
cides is  entitled  to  a  divorce."  This  stands 
for  a  year.  In  the  meantime  neither  party, 
alone,  may  dismiss  the  action.  After  the 
year  the  final  decree  may  be  g:iven  g:ranting- 
the  divorce,  and  it  is  at  that  time  that  the 
court  may  grlve  "such  other  and  further  re- 
lief as  may  be  necessary  for  the  complete 
disposition  of  the  action." — Brown  v.  Brown, 
170  Cal.  1,  147  Pac.  1168. 

9.  The  function  of  an  interlocutory  de- 
cree includes  not  only  the  establishment  of 
the  rig:ht  of  a  party  to  a  divorce  but  includes 
also  the  hearing:  and  final  determination  of 
the  rig:hts  of  the  parties  as  to  property. 
Any  disposition  of  property  rlgrhts  made  in 
connection  with  the  hearing:  of  the  principal 
cause  of  action  is  regrularly  included  In  and 
becomes  part  of  the  Interlocutory  decree.  If 
no  appeal  be  taken,  such  decree  becomes 
final  with  respect  to  those  property  rig:hts, 
as  well  as  with  respect  to  the  adjudged 
right  to  a  divorce.  Necessarily  the  same 
consequence  follows  where  the  court  takes 
into  consideration  and  includes  in  its  inter- 
locutory decree  the  matter  of  provision  for 
the  support  of  the  wife. — ^Newell  v.  Superior 
Court  27  Cal.  App.  343,  149  Pac.  999. 

10.  — Wotlce  of  entry  of— Appeal. — ^The 
fact  that  the  defendant  against  whom  an 
interlocutory  Judgment  or  decree  of  divorce 
has  been  rendered  files  a  bill  of  exceptions 


to  be  used  on  an  appeal  therefrom,  does  not 
do  away  with  the  necessity  to  give  the  for- 
mal notice  of  the  entry  of  the  interlocutory 
Judg:ment  or  decree,  required  to  be  given  by 
section  941b  of  the  Code  of  Civil  Procedure 
in  order  to  set  in  motion  the  limitation  of 
sixty  days  after  such  notice  within  which 
the  appeal  may  be  taken. — ^McDonald  v.  Mc- 
Donald, 168  Cal.  433,  148  Pac.  726. 

11.  In  the  absence  of  the  giving  of  a 
formal  notice  of  the  entry  of  an  interlocu- 
tory Judgment  or  decree  for  a  divorce,  the 
supreme  court  has  Jurisdiction  of  an  appeal 
therefrom,  taken  by  the  "new  method  of 
appeal,"  within  six  months  after  the  actual 
entry  of  the  Judgrment  or  decree. — ^McDonald 
V.  McDonald,  168  Cal.  438,  143  Pac.  726. 

12.  — Vacatlns. — ^The  superior  court  is 
without  Jurisdiction  to  vacate  a  valid  inter- 
locutory Judgment  for  divorce  upon  the 
mere  request  of  the  party  in  whose  favor 
the  Judgment  was  given,  where  such  action 
is  taken  without  notice  to  or  consent  of  the 
defendant  who  suffered  default. — Suttman  v. 
Superior  Court,  63  Cal.  Dec.  84,  162  Pac.  1032. 

§132. 

1.  ConstractioB. — ^The  provision  postpon- 
ing the  entry  of  final  Judgment  until  after 
the  final  disposition  of  any  appeal  from  the 
interlocutory  Judgnnent,  was  adopted  in  rec- 
ognition of  the  fact  that  in  granting  a 
divorce  the  court  has  a  variety  of  duties  to 
perform  affecting  the  property  rights  of  the 
parties  and  the  future  welfare  of  the  parties 
and  their  children;  and  it  was  deemed  ad- 
visable that  all  those  matters  should  be 
finally  adjusted  in  connection  with  the 
granting  of  a  divorce. — ^Newell  v.  Superior 
Court,  27  Cal.  App.  343,  149  Pac.  999. 

2.  This  and  the  preceding  section  are  to 
be  interpreted  in  the  light  of  previous  legis- 
lation and  decisions  and  the  purposes  are  to 
be  clearly  understood  as  a  limitation  on  the 
power  of  the  court  in  the  matter,  and  are 
intended  to  forbid  the  entry  of  a  final  Judg- 
ment until  after  one  year.  Any  final  Judg- 
ment purporting  to  grant  a  divorce  is  abso- 
lutely void  if  prematurely  entered. — ^Nolte 
V.  Nolte,  29  Cal.  App.  126,  164  Pac.  878. 

S.  Blaiidamiui  to  compel  entry  of  llnnl 
Jndflrment^ — ^Mandamus  will  not  lie  to  compel 
the  entry  of  a  final  decree,  although  the  in- 
terlocutory Judg:ment  has  become  final  with 
respect  to  plaintiff's  right  to  a  divorce, 
where  there  is  an  appeal  pending  affecting 
the  provisions  made  therein  for  the  support 
of  the  plaintiff. — ^Newell  v.  Superior  Court. 
27  Cal.  App.  343,  149  Pac.  999. 

§136. 

1.     Desertion     by     wlf e  —  Mnlntennnee. — 

Where  a  divorce  is  granted  to  the  husband 
because  of  the  desertion  of  the  wife,  and 
nothing  further  appears  concerning  the  cir- 
cumstances, the  court  has  no  power  to  allow 
permanent  alimony  to  the  wife. — ^Lampson  v. 
Lampson,  171  Cal.  332,  163  Pac.  238. 
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§  137.  EXPENSES  OF  ACTION  FOB  DIVOBOE.  [AUMONT.]  When 
an  action  for  divorce  is  pending,  the  court  may.  In  its  discretion,  require  the  husband 
to  pay  as  alimony  any  money  necessary  to  enable  the  wife  to  support  herself  and  her 
children,  or  to  prosecute  or  defend  the  action. 

[Action  for  permanent  support  of  wife.]  When  the  husband  wilfully  deserts  the 
wife  or  when  the  husband  wilfully  fails  to  provide  for  the  wife  or  when  the  wife 
has  any  cause  of  action  for  divorce  as  provided  in  section  ninety-two  of  this  code, 
she  may,  without  applying  for  divorce,  maintain  in  the  superior  court  an  action 
against  him  for  permanent  support  and  maintenance  of  herself  or  of  herself  and 
children.  During  the  pendency  of  such  action  the  court  may,  in  its  discretion, 
require  the  husband  to  pay  as  alimony  any  money  necessary  for  the  prosecution 
of  the  action  and  for  support  and  maintenance,  and  execution  may  issue  therefor  in 
the  discretion  of  the  court.  The  court.  In  granting  the  wife  permanent  support  and 
maintenance  of  herself,  or  of  herself  and  children,  in  any  such  action,  shall  make  the 
same  disposition  of  the  community  property  and  of  the  homestead,  if  any,  as  would 
have  been  made  if  the  marriage  had  been  dissolved  by  the  decree  of  a  court  of  com- 
petent Jurisdiction.  The  final  judgment  In  such  action  may  be  enforced  by  the  court 
by  such  order  or  orders  as  in  its  discretion  it  may  from  time  to  time  deem  necessary, 
and  such  order  or  orders  may  be  varied,  altered,  or  revoked  at  the  discretion  of  the 
court 

History:  Enacted  March  21,  1872;  amended  March  20,  1878,  Code 
Amdts.  1877-8,  p.  76;  April  6,  1880,  Code  Amdts.  1880  (C.  C.  pt).  P.  4; 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  205;  March  1,  1907,  Stats, 
and  Amdts.  1907,  p.  82,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  400;  April  15, 
1917,  Stats,  and  Amdts.  1917,  p.  35.   In  effect  July  27,  1917. 


1.  Alimony  pendlns  appeal. — ^Upon  an  ap- 
peal by  the  wife  from  an  interlocutory  decree 
of  divorce  granted  to  the  husband,  the  trial 
court  has  discretion  to  grrant  alimony  pen- 
dente lite,  and  Its  order  will  not  be  disturbed 
unless  a  plain  abuse  of  discretion  appears. — 
Newlands  v.  Superior  Court,  171  Cal.  741,  154 
Pac.  829. 

2.  In  exercising  such  discretion  the  trial 
court  has  the  right  to  take  Into  considera- 
tion the  evidence  and  proceedings  upon  the 
trial. — Newlands  v.  Superior  Court,  171  Cal. 
741.  154  Pac.  829. 

3.  Upon  such  an  appeal,  the  trial  court 
has  the  right  to  postpone  the  matter  of  the 
allowance  of  an  attorney  fee  for  the  wife, 
until  after  the  determination  of  the  appeal. — 
Newlands  v.  Superior  Court,  171  Cal.  741, 
164  Pac.  829. 

4.  Altmony  pendlnir  milt— >Coa«tmctlon« — 
Permanent  alimony  In  an  Interlocutory  de- 
cree on  the  grround  of  desertion  by  the  wife 
is  not  authorized  under  this  section,  which 
contemplates  only  payments  by  the  husband 
pending  the  action. — ^Lampson  v.  Lampson, 
171  Cal.  332,  153  Pac.  238. 

5.  — T^ben  qae«tlon  a«  to  alimony  may  be 
beard. — In  an  action  by  a  wife  for  divorce, 
she  Is  entitled  to  have  an  application  made 
by  her  for  attorney  fees,  court  costs  and  ali- 
mony pendente  lite  heard  and  considered  In 
advance  of  the  determination  of  the  question 
raised  by  the  defendant  as  to  her  nonresl- 
dence  and  the  lack  of  Jurisdiction  of  the 
court. — Dahne  v.  Superior  Court,  31  Cal.  App. 
664.  161  Pac.  280. 


§138. 

1.  Custody  and  maintenance  of  eblldjren— 
Construction. — After  fully  describing  the 
status  of  an  adopted  child,  the  court  says 
that  it  necessarily  follows  that  the  jurisdic- 
tion of  a  court  in  a  divorce  action  between 
the  parents  by  blood  to  STive  such  direction 
for  the  custody,  care,  and  education  "of  the 
children  of  the  marriage"  as  may  seem  nec- 
essary or  proper  can  not  exist  as  to  any 
such  child  after  its  adoption  by  another. — 
In  re  Darling,   178  Cal.  221,  159  Pac.   606. 

2.  The  court  has  discretion  in  an  action 
by  a  husband  for  a  divorce  on  the  ground 
of  desertion  to  erlve  the  custody  of  a  child 
to  the  mother  and  require  the  father  to  pro- 
vide for  its  support. — Lampson  v.  Lampson, 
171  Cal.  832.  153  Pac.  238. 

3.  Where  in  a  divorce  proceeding  the  cus- 
tody of  a  minor  child  is  given  to  the  mother 
and  no  provision  In  the  decree  is  made  for 
the  support  of  such  child  by  the  father,  the 
parent  entitled  to  the  custody  of  the  child 
must  support  it. — People  v.  Champion,  80 
Cal.  App.  463,  168  Pac.  501. 

4.  This  section  does  not  state  any  limita- 
tion of  its  effect  to  cases  in  which  divorce  is 
denied.  If  there  be  such  limitation  it  must 
be  by  construction,  and  Inasmuch  as  the 
section  Is  deslg-ned  for  the  protection  of 
children  it  should  be  liberally  construed. — 
In  re  Saul.  31  Cal.  App.  382,  160  Pac.  695. 

5.  The  court  may  make  an  order  affect- 
ing the  custody  of  children  even  though  the 
divorce  is  denied. — ^In  re  Saul,  31  Cal.  App. 
382.  160  Pac.  695. 
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§139. 

1.  Support  on  decree  of  •epttmtloift— Con- 
•tractloB. — The  court  is  empowered  by  this 
section  in  case  of  divorce  to  compel  a  parent 
to  support  his  children  after  beingr  deprived 
of  their  custody. — People  v.  Champion,  80 
Cal.  App.  468,  158  Pac.  501. 

2.  Section  139  declares  the  power  of  the 
court,  where  a  divorce  is  srranted  for  an 
offense  of  the  husband,  to  compel  him  to 
provide  for  the  maintenance  of  the  children 
of  the  marriasre.  But  it  appears  that  under 
section  138,  like  power  exists  in  all  divorce 
cases  and  at  all  stagres  of  the  proceedingrs. — 
People  V.  Champion,  80  Cal.  App.  463,  168 
Pac.  601. 

S.  — Bffect  of  decree  to  pay  a  fixed  snm. — 
Where  in  an  action  for  divorce  it  is  al- 
lesred  in  the  complaint  that  the  plaintiff  and 
defendant  had  entered  into  an  asrreement  for 
a  division  of  the  community  property  and 
that  the  defendant  should  pay  the  plaintiff 
a  fixed  sum  per  month  as  alimony,  a  decree 
ordering:  the  defendant  to  pay  such  alimony 
Is  not  without  the  issues,  nor  Is  the  effect 
thereof  to  require  the  defendant  to  pay  the 
amount  of  the  alimony  both  under  the  con- 
tract and  under  the  decree. — Newell  v.  New- 
ell. 28  Cal.  App.  784.  154  Pac.  82. 

§146. 

DISPOSITION  OF  COMMUNITY 
PROPBRTY. 

1,  2.  As  to  generally. 

3.  4.  How  distributed  under  subdivision   1. 

5.  How  distributed  under  subdivision   2 — 
Construction. 

1.  As  to  senerallyd — ^Where  a  hotel  which 
husband  and  wife  are  operating:  tog>ether 
under  a  lease  Is  community  property,  the 
husband  has  a  lega.\  rlgrht,  upon  his  wife 
brlngrinfiT  an  action  of  divorce,  to  remain  in 
possession  until  removed  by  some  competent 
order  of  court  in  connection  with  its  dispo- 
sition of  the  case  on  its  merits. — Murray  v. 
Murray,   28  Cal.   App.  633,   168  Pac.   248. 

2.  Where  a  husband  and  wife  are  con- 
ductingr  a  hotel  tog>ether  under  a  lease,  and 
she  bringrs  an  action  for  divorce,  whereupon 
he  refuses  to  leave  the  premises  unless  he 
is  paid  a  specified  sum  of  money,  his  con- 


duct can  not  be  regrarded  as  such  coercion 
as  will  Invalidate  the  agrreement. — ^Murray 
v.  Murray,  28  Cal.  App.  588,  158  Pac.  248. 

8.     How   dlntrlbated  nnder  sabdlvlslon   1. 

— A  wide  latitude  Is  conferred  upon  the  trial 
court  in  Its  exercise  of  discretion  in  asslgrn- 
Ingr  the  community  property  to  the  parties, 
and  in  every  case  it  win  be  presumed  that 
such  discretion  has  been  wisely  and  prop- 
erly exercised. — Thomson  v.  Thomson,  81 
Cal.  App.  186,  169  Pac.  1054. 

4.  It  Is  the  duty  of  the  court  to  award 
the  Innocent  party  more  than  one-half  of 
the  community  property  when  the  divorce 
is  for  cruelty. — ^Thomson  v.  Thomson,  81 
Cal.  App.  186,  159  Pac.  1054. 

5.  How  dUrtribnted  under  sabdlvliiioii  2 
— ConstmettoH. — Where  the  final  ^ecree  of 
divorce  makes  no  disposition  of  the  com- 
munity property,  the  parties  become  ten* 
ants  in  common  thereof.  If  the  cause  of 
divorce  was  neither  cruelty  nor  adultery, 
each  will  thereafter  be  the  owner  of  an 
undivided  one-half  of  the  community  prop- 
erty without  further  order  of  the  court,  but 
if  grlven  for  either  of  these  causes,  the  re- 
spective interests  of  the  parties  in  the  com- 
munity left  undisposed  of  is  subject  to  the 
determination  of  a  court  of  competent  Juris- 
diction in  a  subsequent  action  or  proceed- 
ing:.— Brown  v.  Brown,  170  Cal.  1,  147  Pac. 
1168. 

§147. 

1.  Elfect  of  Jadg^ment  that  there  is  no 
commnnttjr  property* — Where  a  complaint  In 
an  action  for  divorce  allegros  that  there  is 
no  community  property,  and  the  defendant 
makes  default,  the  Judgement  rendered  there- 
upon is  a  complete  adjudication  that  there 
was  no  community  property  existing:  at  the 
time  the  action  was  beg'un. — Brown  v. 
Brown,  170  Cal.  1.  147  Pac.  1168. 

2.  Such  Judgrment  does  not,  however,  pre- 
vent the  plaintiff  from  clalmlngr  an  interest 
In  community  property  acquired  after  the 
begrinnlng:  of  the  action  and  before  the  final 
Judgrment,  where  no  issue  is  tendered  in  the 
action  concernlngr  such  property. — ^Brown  v. 
Brown,  170  Cal.  1,  147  Pac.  1168. 
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CHAPTER  m. 

HUSBAND  AND  WIPE. 

{  164.  Community  property.   Conveyance  of  real  estate  to  and  by  married  women.   Time  limit 

for  bringing  action. 
{  172.  Power  of  husband  over  community  property.    Personal  property. 
1 172a.  Same.    Beal  property  [new]. 


§158. 

1.  Contract*  between  hnaband  and  wife.^ — 

Where  a  husband  and  wife  are  operatinsr  a 
betel  under  lease,  and  she  brlngrs  an  action 
for  divorce,  a  contract  between  them  whereby 
he  agrees  to  leave  the  premises  if  she  will 
pay  him  a  specified  amount  in  instalments 
will  be  resrarded  as  bindinsr  In  the  divorce 
proceedings. — Murray  v.  Murray,  28  Cal. 
App.  533,  168  Pac.  248. 

2.  Where  husband  and  wife,  she  having 
instituted  an  action  for  divorce  and  they 
havinsr  subsequently  arrived  at  an  adjust- 
ment of  their  differences  both  as  to  their 
properties  and  their  domestic  affairs,  enter 
into  an  asrreement  whereby  they  adjust  their 
property  rights  and  thereafter  live  tog'ether 
without  any  change  in  their  matrimonial 
relations,  the  contract  is  valid  under  section 
168  of  the  Civil  Code.  Such  an  agreement 
is  a  settlement  of  property  rights,  not  a 
contract  for  separation,  and  the  decisions 
on  separation  agreements  are  therefore  not 
absolute  authority.  The  agreement  is  not 
invalidated  by  a  provision  that  the  wife 
will  make  no  claims  upon  the  husband  for 
her  support. — Estate  of  Menihan,  6  Cof.  Prob. 
Dec.  536. 

3.  The  claim  of  a  married  woman,  under 
section  168  of  the  Civil  Code,  for  services 
rendered  in  the  business  of  her  husband 
pursuant  to  an  agreement'  with  him,  stands 
as  would  any  other  claim  for  such  ser- 
vices.— In  re  Starr,  232  Fed.  416. 


§159. 


1.  Property  relations  —  Court  can  not 
chanire  contract  concemlns* — ^Where  a  plain- 
tiff had  secured  an  interlocutory  decree  of 
divorce  on  the  srround  of  adultery,  and 
thereafter  had  filed  a  supplemental  com- 
plaint describing  certain  community  prop- 
erty and  praying  for  a  disposition  thereof 
for  the  support  of  herself  and  her  minor 
children,  the  court  could  not  dispose  of  such 
property  in  a  different  manner  from  the 
provisions  of  a  contract  between  the  hus- 
band and  wife  settling  their  property 
rights,  where  such  contract  was  not  pro- 
cured by  coercion,  intimidation,  or  undue 
influence  on  the  part  of  the  husband. — ^Mur- 
ray V.  Murray,  28  Cal.  App.  633,  163  Pac.  248. 

2.  — Seml-tontlne  Insurance  policy. — 
Where  a  twenty-year  semi-tontine  policy  of 
insurance  provides  that  if  the  insured 
should  die  at  any  time  within  the  existence 
of  the  policy  the  insurance  company  would 
pay  to  the  wife  of  the  insured  the  principal 
sum  mentioned  in  the  policy,  and  also  pro- 


vides that  upon  the  completion  of  the  ton- 
tine dividend  period  the  assured  and  his 
assigns  should  "without  the  consent  of  any 
other  person  named  as  beneficiary"  have 
the  option  to  surrender  the  policy  and  re- 
ceive therefor  in  cash  its  entire  share  of 
assets,  the  right  of  the  Insured  to  receive 
the  cash  surrender  value  of  the  policy  in 
the  event  that  he  should  live  more  than 
twenty  years,  is  property  ''standings  in  his 
name"  within  the  meaning  of  an  a^rreement 
between  him  and  his  wife  settling:  their 
property  rights  and  providing  that  all  prop- 
erty standing  in  his  name  should  be  "treated 
and  considered  as  his  separate  property." — 
Simmons  v.  Miller,  171  Cal.  24,  161  Pac.  646. 

§  161. 

JOINT    TENANCY    AND    TBNANCY    IN 

COMMON. 

1,  2.  Creation  of. 

3,  4.  In  bank  account. 

5.  In  personal  property. 

6.  Tenancy  in  common. 

1.  Creation  of. — It  is  unnecessary  to  ac- 
company the  creation  of  a  joint  ownership 
with  a  declaration  respecting  survivorship; 
that  follows  as  a  legal  incident  to  the  crea- 
tion of  the  joint  Interest. — Kennedy  v.  Ken- 
nedy, 169  Cal.  287,  Ann.  Caa.  1916D  516,  146 
Pac.   647. 

2.  One  of  the  incidents  of  a  joint  ten- 
ancy is,  that  upon  death  of  one  of  two  joint 
tenants  the  survivor  thereupon  becomes  the 
sole  owner  of  the  entirety,  not  by  descent, 
but  by  survivorship  and  in  virtue  of  the 
original  grant  creating  the  tenancy. — Estate 
of  Harris.  169  Cal.  726.  147  Pac.  967. 

3.  In  bank  account. — ^Where  a  husband 
and  wife  enter  into  an  agreement  which  in 
effect  provides  that  all  the  property  held 
or  acquired  by  either  or  both  of  them  dur- 
ing marrlasre  shall  be  held  in  joint  owner- 
ship as  joint  tenants,  and  to  carry  out  such 
agreement  the  money  received  from  earn- 
ings, proceeds  of  property  and  all  other 
sources  by  either  of  them  is  deposited  in  a 
bank  from  time  to  time  to  their  joint  ac- 
count in  pursuance  of  an  ag'reement  between 
them  entered  in  the  passbook  which  recites 
that  the  money  shall  be  held  in  joint  ten- 
ancy and  at  the  death  of  either  the  balance 
shall  belong  to  the  survivor,  property  ac- 
quired with  money  drawn  from  such  account 
is  likewise  joint  property,  and  upon  the 
death  of  the  husband  belonsrs  to  the  wife. — 
Estate  of  Harris,  169  Cal.  726,  147  Pac.  967. 

4.  A  deposit  made  by  a  husband  and  wife 
with  a  savings  bank  upon  the  understand- 
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ingr  and  agrreement  that  all  moneys  at  any 
time  deposited  by  them,  or  either  of  them, 
were  and  should  continue  to  be  their  Joint 
property,  with  rigrht  of  survivorship,  and 
were,  and  should  continue  to  be  payable  to 
them,  or  either  of  them,  or  to  the  survivor 
of  them,  without  reference  to  the  orisrinal 
ownership,  and  that  the  act  of  so  depositinfir 
the  moneys  was  and  should  be  an  abso- 
lute termination  of  the  orisrinal  ownership 
thereof,  constitutes  a  Joint  tenancy  as  to 
the  fund  with  right  of  survivorship,  and 
upon  the  death  of  either  the  ownership  of 
the  deposit  passes  to  the  survivor. — Crowley 
V.  Savingrs  Union  Bank  &  Trust  Co.,  30  Cal. 
App.  144,  157  Pac.  616. 

5.  In  personal  property. — ^A  Joint  tenancy 
in  personal  property  may  be  created  by  an 
oral  agrreement  whereby  title  to  the  prop- 
erty is  transferred  to  two  persons  as  Joint 
tenants. — Estate  of  Harris,  169  Cal.  725,  147 
Pac.  967. 

6.  Tenancy  tn  eommon. — ^A  conveyance  of 
real  property  to  a  married  woman  and  her 
husband,  presumptively,  vests  the  property 
in  them  as  tenants  in  common. — Pabst  v. 
Shearer.  172  Cal.  239,  166  Pac.  446. 

§162. 

1.  Separate  property  of  wife. — ^Money  bor- 
rowed by  the  wife  upon  the  credit  of  her 
separate  property  is  her  own  and  not  com- 


munity   property. — Dyment    v.    Nelson,    166 
Cal.  38,  134  Pac.  988. 

2.  The  management  by  the  husband  of 
property  established  not  to  be  community 
property  raises  no  presumption  except  that 
he  was  holdlngr  it  in  trust  for  the  wife. — 
Dyment  v.  Nelson,  166  Cal.  38,  134  Pac.  988. 

3.  Where  real  estate  is  conveyed  by  a 
man  to  his  wife,  it  is  presumed  to  become 
her  separate  property. — ^Hitchcock  v.  Roo- 
ney.  171  Cal.  285,  152  Pac.  913. 

4.  A  presumption  of  grift  is  raised  where 
a  husband  purchases  property  with  commu- 
nity funds  and  thereafter  conveys  it  to  his 
wife. — Alexander  v.  Bosworth,  26  Cal.  App. 
589.  147  Pac.   607. 

6.  Where  a  husband  purchases  property 
with  community  funds  and  directs  the  con- 
veyance to  be  made  to  his  wife,  with  the 
intent  to  make  it  her  separate  property, 
the  deed  will  operate  to  vest  the  property 
in  her  as  her  separate  estate. — ^Alexander  v. 
Bosworth,  26  Cal.  App.  689,  147  Pac.  607. 

6.  Where  real  property  is  purchased  dur- 
Ing  marriagre  and  the  title  thereto  taken  in 
the  name  of  the  wife,  the  presumption  is 
that  the  property  is  her  separate  property, 
and  such  presumption  is  not  overcome  by 
proof  of  the  mere  fact  that  the  purchase 
price  was  paid  from  the  Joint  earningrs  of 
the  husband  and  wife. — Holmes  v.  Holmes, 
27  Cal.  App.  546,  150  Pac.  793. 


§  164.    OOBIMUNITY  PROPERTY,    OONVEYANOE  OF  REAL  ESTATE 

TO  AND  BY  MARRIED  WOMEN.  TIME  LIMIT  FOR  BRINGING  ACTION.  All  other 
property  acquired  after  marriage  by  either  husband  or  wife,  or  both.  Including  real 
property  situated  in  this  state,  and  personal  property  wherever  situated,  acquired 
while  domiciled  elsewhere,  which  would  not  have  been  the  separate  property  of  either 
if  acquired  while  domiciled  In  this  state,  Is  community  property;  but  wherever  any 
property  is  conveyed  to  a  married  woman  by  an  Instrument  In  writing,  the  presumption 
Is  that  the  title  is  thereby  vested  in  her  as  her  separate  property.  And  In  case  the 
conveyance  is  to  such  married  woman  and  to  her  husband,  or  to  her  and  any  other 
person,  the  presumption  is  that  the  married  woman  takes  the  part  conveyed  to  her, 
as  tenant  In  common,  unless  a  different  Intention  Is  expressed  in  the  instrument,  and 
the  presumption  in  this  section  mentioned  is  conclusive  in  favor  of  a  purchaser  or 
encumbrancer  in  good  faith  and  for  a  valuable  consideration.  And  in  cases  where 
married  women  have  conveyed,  or  shall  hereafter  convey,  real  property  which  they 
acquired  prior  to  May  nineteenth,  one  thousand  eight  hundred  eighty-nine,  the  hus- 
band, or  their  heirs  or  assigns,  of  such  married  women,  shall  be  barred  from  com- 
mencing or  maintaining  any  action  to  show  that  said  real  property  was  community 
property,  or  to  recover  said  real  property,  as  follows:  As  to  conveyances  heretofore 
made,  from  and  after  one  year  from  the  date  of  the  taking  effect  of  this  act;  and  as 
to  conveyances  hereafter  made,  from  and  after  one  year  from  the  filing  for  record 
in  the  recorder's  office  of  such  conveyances,  respectively. 

History:  Enacted  March  21,  1872;  amended  March  19,  1889,  Stats. 
and  Amdts.  1889,  p.  328;  March  3,  1893,  Stats,  and  Amdts.  1893,  p.  71; 
March  4,  1897,  Stats,  and  Amdts.  1897,  p.  63;  by  Code  Commission  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1.  p.  193;  act  held  unconstitu- 
tional see  history,  §  4  ante;  amendment  approved  May  23,  1917,  Stats, 
and  Amdts.  1917,  p.  827.   In  effect  July  27,  1917. 
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COMMUBTITY   PROPBRTY. 

1.  As  to  what  constitutes — Interlocutory 
decree. 

2-9.  Presumption  as  to^Dlsputableness. 
10.  — Burden  of  proof  to  overcome. 
11, 12.  — ^Profits   from   saloon  and   ffambling: 

business. 
18, 14.  Presumption  of  sift 

1.  As  to  wluit  coastltnteg  Interloentory 
decree. — All  property  acquired  after  an  in- 
terlocutory decree  and  before  final  decree 
of  divorce  is  acquired  "after  marriasre,"  and 
before  its  termination,  and  therefore  is  com- 
munity property. — Brown  v.  Brown,  170  Cal. 
1,  147  Pac.  1168. 

2.  PresamptloB  as  to— DiswtableBeaa. — 
The  presumption  that  property  conveyed  to 
either  spouse  after  their  marriasre,  other 
than  as  a  srift,  was  community  property 
under  this  section  as  it  existed  prior  to  the 
amendment  by  Stats.  1889,  p.  828,  was  not 
applicable  in  case  of  a  conveyance  by  one 
of  the  spouses  to  the  other. — Estate  of 
Klumpke.  167  Cal.  416,  189  Pac.  1062. 

8.  The  presumption  of  a  tenancy  in  com- 
mon is  created  by  a  conveyance  to  husband 
and  wife  is  not  a  conclusive  one,  and  there- 
fore it  is  competent  for  the  administratrix 
(the  widow)  to  show  that  the  homestead 
was  declared  upon  land  which  was  in  reality 
community  property. — ^Estate  of  Shirley,  167 
Cal.  193,  138  Pac.  994. 

4.  It  is  presumed  that  property  in  the 
possession  of  either  husband  or  wife  at  the 
time  of  death  belongrs  to  the  community. — 
Estate  of  Bollingrer.  170  Cal.  380,  149  Pac. 
995. 

6.  The  presumption,  although  disputable, 
is  itself  evidence,  and  it  is  for  the  trial  court 
to  say  whether  the  evidence  offered  to  over- 
throw the  presumption  has  sufficient  weight 
to  effect  the  purpose. — ^Thompson  v.  Davis, 
172  Cal.  491,  157  Pac.  596. 

6.  A  conveyance  to  the  wife  in  her  own 
name,  presumptively,  vests  the  property  in 
her  as  her  separate  property,  but  the  pre- 
sumption is  not  conclusive,  and  may  be 
overcome  by  evidence  sufficient  to  satisfy 
the  court  that  the  property  is  community. — 
Pabst  V.  Shearer,  172  CaL  289,  156  Pac.  466. 

7.  The  presumption  that  real  property 
conveyed  to  a  wife  by  an  instrument  in 
writinfiT  is  her  separate  estate  is  a  disputable 
one  and  may  be  overcome  by  any  competent 
evidence  to  overcome  it. — Holmes  v.  Holmes, 
27  Cal.  App.  546,  150  Pac.  798. 

8.  The  presumption  that  whenever  a  con- 
veyance is  made  to  a  married  woman  and 
her  husband  she  takes  the  part  conveyed  as 
a  tenant  in  common  is  not  a  conclusive  one. 
The  presumption  is  itself  evidence  which 
may  outwelffh  the  positive  testimony  of  wit- 
nesses, and  will  stand  as  evidence  until 
Qvercome  by  other  testimony.  Whether  any 
such   disputable  presumption  has  been  dis- 


pelled by  testimony  received  in  rebuttal 
thereof,  is  a  question  for  the  trial  court. — 
Crowley  v.  Savings  Union  B.  &  T.  Co.,  80 
Cal.  App.  586.  169  Pac.  194. 

9.  To  overcome  the  presumption  that 
property  deeded  to  the  wife  did  not  become 
her  separate  property  it  must  be  established 
to  the  satisfaction  of  the  court  that  the 
property  had  been  paid  for  with  community 
funds. — Thompson  v.  Davis,  172  CaL  491, 
157  Pac.  696. 

10.  —Burden    of    proof    to    oTcrcome* — 

"Where  property  is  purchased  with  commu- 
nity funds,  and  the  conveyance  is  made  di- 
rect to  the  wife,  the  burden  of  proof  is 
upon  the  husband  or  those  claiminsr  under 
him  to  show  that  he  did  not  have  the  con- 
veyance thus  made  with  the  intention  of 
making:  a  srift  of  the  property  to  his  wife. — 
Pabst  V.  Shearer,  172  Cal.  289,  166  Pac.  466. 

11.  -^Profits  from  salotm  aad  sainbltBS 
boslness. — ^Where,  a  husband  at  the  time  of 
his  marriasre  is  the  part  owner  of  a  saloon 
and  sramblingr  business,  the  entire  profits, 
after  marriasre,  are  not  necessarily  his  sepa- 
rate property;  the  interest  of  the  husband 
in  the  capital  of  the  partnership,  as  it  was 
at  the  time  of  his  marriasre,  is  his  separate 
property,  as  is  the  part  of  the  subsequent 
profits  arisinfir  from  the  use  of  the  capital, 
but  the  part  of  the  profits  that  accrues  from 
the  personal  activity,  ability  and  capacity 
of  the  husband  is  community  property. — 
Estate  of  Gold.  170  Cal.  621.   161  Pac.  12. 

12.  Profits  made  after  marriasre  from  the 
winnings  of  the  husband's  partner  in  flram- 
bllngr,  the  partnership  havlnsr  been  formed 
before  the  marriag'e,  are  not  the  husband's 
separate  property,  on  the  theory  that  the 
business  was  unlawful,  and  that  the  partner 
was  under  no  obligation  to  turn  over  any  of 
such  profits,  and  that  in  doinsr  so  he  made 
a  gift  thereof  to  the  husband. — Estate  of 
Gk>ld,  170  Cal.  621,  151  Pac.  12. 

18.  FresnmptioB  of  vlft. — Even  if  pur- 
chased with  conununity  funds  there  Is  a 
presumption  that  the  husband  intended  a 
sift  of  the  land  to  the  wife  as  her  separate 
property. — Hitchcock  v.  Rooney,  171  Cal. 
285.   152   Pac.   918. 

14.  Where  a  man  conveys  property  to  his 
wife,  the  question  as  to  whether  he  intended 
to  make  a  grift  is  to  be  determined  from  his 
acts,  declarations  and  conduct  at  the  time 
of  the  transactions. — Alexander  v.  Bosworth, 
26  Cal.  App.  589,  147  Pac.  607. 

§167. 

1.     Contraets  of  wife— UtIbk  expenses^ — 

It  is  not  to  be  presumed  that  a  woman  ap- 
plies her  separate  rather  than  community 
property  to  payingr  the  living:  expenses  of 
herself  and  husband. — Thompson  v.  Davis, 
172  Cal.  491,  157  Pac.  595. 
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§  172.  POWER  OF  HUSBAND  OVER  COMMUNITY  PROPERTY.  PER- 
SONAL PROPE3RTT.  The  husband  has  the  management  and  control  of  the  community 
personal  property,  with  like  absolute  power  of  disposition,  other  than  testamentary, 
as  he  has  of  his  separate  estate;  provided,  however,  that  he  can  not  make  a  gift 
of  such  community  personal  property,  or  dispose  of  the  same  without  a  valuable 
tsonsideration,  or  sell,  convey,  or  encumber  the  furniture,  furnishings,  or  fittings  of 
the  home,  or  the  clothing  or  wearing  apparel  of  the  wife  or  minor  children  that  is 
community,  without  the  written  consent  of  the  wife. 

History:     Enacted  March  21,  1872;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  435;   March  23,  1901,  Stats,  and  Amdts.  1900-1, 
p.  598;  May  23,  1917,  Stats,  and  Amdts.  1917,  p.  829.   In  effect  July  27,     . 
1917. 


MANAGBMBNT   AND    CONTROI^    OF    COM- 
MUNITY PROPBRTY. 

1.  As  to  generally. 

2.  Actions  In  respect  to. 

3,  4.  Construction  of  proviso. 
5,  6.  Disposition   of — By  deed. 

7-10.  —By  gift 
11, 12.  —By  will. 

1.  As  to  senemlly.^ — The  wife  has  no  in- 
terest or  estate  in  community  property  dur> 
ing  the  marriage  relation;  the  husband  is 
the  absolute  owner  thereof. — Spreckels  v. 
Spreckels,  172  Cal.  775.  168  Pac.  637. 

2.  Actions  in  respect  to. — In  general,  the 
husband  is  the  only  party  entitled  to  sue  in 
respect  to  community  property,  and  the 
wife  is  neither  a  necessary  nor  a  proper 
party.  A  right  of  action  for  damages  caused 
by  personal  injuries  to  the  wife  during  mar- 
riage is  community  property. — ^Idoody  v. 
Southern  Pac.  Co.,  167  Cal.  786,  141  Pac. 
888. 

S.  CoBstrvctloB  of  proviso. — The  proviso 
added  in  1891  to  section  172  of  the  Civil 
Code,  that  a  husband  can  not  make  a  gift 
of  the  community  property,  or  convey  the 
same  without  a  valuable  consideration,  un- 
less the  wife,  in  writing,  consents  thereto, 
does  not  render  a  gift  of  community  prop- 
erty by  the  husband  without  the  consent  of 
the  wife  void  as  to  him,  nor  confer  upon 
him,  in  his  lifetime,  or  upon  his  personal 
representatives  after  his  death,  any  right 
or  power  to  revoke  the  gift  or  recover  the 
property;  nor,  does  the  proviso  purport  to 
vest  in  the  wife,  during  the  marriage,  any 
present  Interest  or  estate  In  the  community 
property  given  away  by  the  husband  without 
her  written  consent. — Spreckels  v.  Spreck- 
els, 172  Cal.  776,  168  Pac.  687. 

4.  If  such  proviso  confers  upon  the  wife 
during  marriage  any  right  respecting  such 
a  gift.  It  is  nothing  more  than  a  right  to 
revoke  the  gift,  and,  if  necessary,  sue  to  re- 
cover the  property,  not  as  her  separate  es- 
tate, but  to  reinstate  it  as  a  part  of  the 
community  property,  with  the  title  vested 
in  the  husband,  and  subject  to  sale  by  him, 
as  before. — Spreckels  v.  Spreckels,  172  Cal. 
776,  168  Pac.   637. 

B.  Disposition  of— By  deed.^ — The  husband 
may  convey  the  community  property  with- 
out the  consent  of  the  wife   where  he  has 


received  a  valuable  and  adequate  considera- 
tion. Therefore  it  is  not  erroneous  to  sus- 
tain an  objection  to  an  offer  to  show  that 
the  wife's  consent  to  the  transfer  was  not 
obtained. — Ragan  v.  Ragan,  29  Cal.  App.  68, 
154  Pac.  479. 

6.  A  husband  has  the  right  to  authorize 
another,  without  the  consent  of  his  wife,  to 
sell  community  property  for  him  in  consid- 
eration of  any  compensation  which  might 
be  satisfactory  to  him  and  his  agent. — Far- 
rington  v.  McClellan,  26  Cal.  App.  376,  14G 
Pac.  1051. 

7.  —By  gift, — Qifts  of  community  prop- 
erty made  by  a  husband  in  his  lifetime  with- 
out the  consent  in  writing  thereto  by  his 
wife  are  ratified  and  confirmed  by  her  after 
his  death,  where  she,  with  full  knowledge 
of  such  gifts  and  of  the  fact  that  the  will 
of  her  husband  had  disposed  of  all  of  the 
community  property,  executes  her  own  will 
and  therein  declares  that  she  makes  no  pro- 
vision for  the  persons  to  whom  such  gifts 
were  made  by  her  husband,  for  the  reason 
that  he  had  made  such  gifts* — Spreckels  v. 
Spreckels,  172  Cal.  776,  168  Pac.  687. 

8.  Where  a  man  makes  gifts  of  the  com- 
munity property  with  the  intent  to  deprive 
his  wife  of  her  right  to  one-half  thereof 
upon  his  death,  and  to  prevent  her  front 
giving  a  part  thereof  to  certain  of  their 
children,  the  transfer  is  voidable  merely 
and  not  void. — Spreckels  v.  Spreckels,  172 
CaL  776,  168  Pac.  687. 

9.  A  husband's  gift  of  community  prop- 
erty to  two  of  the  children  is  confirmed  by 
his  wife  when  she  wills  her  property  to 
other  children  and  states  In  the  will  that 
she  Intentionally  omits  any  provision  for  the 
other  children  because  the  husband  has  pro- 
vided for  them. — Spreckels  v.  Spreckels,  172 
Cal.  776,  168  Pac.  637. 

10.  If  the  right  of  the  wife  to  attack  a 
gift  accrues  to  her  upon  the  making  thereof, 
the  statute  of  limitations  begins  to  run  from 
such  time,  provided  she  had  knowledge  of 
the  gift,  or  was  put  upon  inquiry  concerning 
it;  but,  if  the  right  does  not  accrue  until 
the  dissolution  of  the  marriage  by  death  or 
divorce,  the  statute  does  not  begin  to  run 
until  such  dissolution. — Spreckels  v.  Spreck- 
els. 172  Cal.  776,  168  Pac.  687. 

11.  —By  wllL — A  man  can  not,  without 
the  consent  of  his  wife,  make  a  will  which 
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will  effectively  dispose  of  her  rlgrht  to  suc- 
ceed to  one-half  of  the  community  property 
if  she  should  survive  him. — Estate  of  Whit- 
ney. 171  Cal.  750,  154  Pac.  855. 
.    12.     A  husband's  testamentary  disposition 


of  more  than  one-half  of  the  community 
property  is  not  void  as  to  the  wife,  but  only 
voidable. — Spreckels  v.  Spreckels,  172  Cal. 
775.  168  Pac.  B87. 


§172a.  SAME.  REAL  PROPERTY.  The  husband  has  the  management 
and  control  of  the  community  real  property  but  the  wife  must  Join  with  him  in  execut- 
ing any  instrument  by  which  such  community  real  property  or  any  interest  therein  is 
leased  for  a  longer  period  than  one  year,  or  is  sold,  conveyed,  or  encumbered;  pro- 
vided, however,  that  the  sole  lease,  contract,  mortgage  or  deed  of  the  husband,  holding 
the  record  title  to  community  real  property,  to  a  lessee,  purchaser  or  encumbrancer, 
in  good  faith  without  knowledge  of  the  marriage  relation  shall  be  presumed  to  be 
valid;  but  no  action  to  avoid  such  instrument  shall  be  commenced  after  the  expiration 
of  one  year  from  the  filing  for  record  of  such  instrument  in  the  recorder's  office  in  the 
county  in  which  the  land  is  situate. 

History:     Enactment  approved  May  23,  1917,  Stats,  and  Amdts.  1917, 
p.  829.   In  effect  July  27,  1917. 


§176. 

1.  Husband  abaadoned^LUiblllty  for  sup- 
port.— ^The  husband  can  not  be  required  to 
support  his  wife  when,  without  his  fault 
and  agralnst  bis  will,  she  voluntarily  deserts 
him  and  lives  apart  from  him. — ^Lampson  v. 
lAmpson,  171  Cal.  332,  158  Pac.  288. 

§196. 

1.  Support  of  cbll^— Who  miut  In  ab- 
sence of  proTlslon  In  divorce  decree^ — ^Where 
in  a  divorce  proceeding:  the  custody  of  a 
minor  child  is  ffiven  to  the  mother,  and  no 
provision  in  the  decree  is  made  for  the  sup- 
port of  such  child  by  the  father,  the  parent 
entitled  to  the  custody  of  the  child  must 
support  it. — People  v.  Champion,  30  Cal. 
App.   463,   158  Pac.   501. 

§196a. 

1.  Support  of  bastard  child— Constmc- 
tlon^ — ^This  section  does  not  in  any  way 
chansre  the  application  of  section  270  of  the 
Penal  Code  as  orig>inally  adopted,  the  latter 
section  having-  no  application  to  the  father 
of  illefiritimate  children. — ^In  re  Oambetta, 
169  Cal.  100,  146  Pac.  1005. 

2.  The  remedy  provided  by  this  section 
is  difterent  from  the  remedy  provided  for 
legitimate  children  to  maintain  actions 
afirainst  their  parents  for  support,  the  dif- 
ference beins  that  in  proceedingrs  hereunder 
the  mother  as  such  in  her  own  name  may 
maintain  the  action,  and  it  is  within  the 
power  of  the  court  to  impound  the  property 
of  the  parent  as  security  for  the  payment 
required  by  its  decree. — Qambetta  v.  Oam- 
betta, 30  Cal.  App.  261.  157  Pac.  1141. 

8.    -—Child  may  sue  father  for  support* — 

A  minor  illesritimate  child  may  himself, 
through  his  eruardian,  maintain  an  action  to 
compel  his  father  to  support  him,  and  it  is 
not  necessary  that  the  mother  should  bring 
the  action  in  her  own  name. — Gkimbetta  v. 
Gkimbetta,  80  Cal.  App.  261,  167  Pac.  1141. 


§197. 

1.  Custody  of  minor. — Prima  facie  a  par- 
ent is  presumed  competent,  and  he  is  entitled 
to  have  the  custody  of  his  child  unless  found 
by  the  court  to  be  incompetent. — ^Bell  v. 
Krauss,  169  Cal.  387,  146  Pac.  874. 

2.  Upon  the  death  of  a  mother  to  whom 
a  child  has  been  given  by  a  decree  of  di- 
vorce, the  father  becomes  entitled  to  the 
custody  of  the  child. — Bell  v.  Krauss.  169 
Cal.  387,  146  Pac.  874. 

8*     — Blfcct    on    of   marrlnse   of   minor. — 

The  care  and  custody  of  a  minor,  In  so  far 
as  either  parents  or  guardian  is  concerned, 
is  superseded  by  the  marriage  of  the  minor. 
— In  re  Ambrose,  170  Cal.  160.  149  Pac.  43. 

§213. 

1.  Residence  of  mlnors*^ — Where  the  hus- 
band and  wife  are  livinsr  in  a  state  of  sepa- 
ration, the  county  of  the  husband's  residence 
is  the  county  of  the  residence  of  the  minor 
children,  unless  he  has  consented  to  their 
acquiringr  residence  elsewhere,  or  has  vol- 
untarily relinquished  his  parental  authority 
over  them,  or  has  otherwise  been  legally  de- 
prived thereof. — Cole  v.  Superior  Court,  28 
Cal.  App.  1,  151  Pac.  169. 

§214 

1.  Construction. — This  is  a  special  provi- 
sion applicable  only  where  the  husband  and 
wife  "live  in  a  state  of  separation"  and 
when  the  purpose  of  the  proceeding*  con- 
templates the  "custody  of  minor  children" 
and  the  prerequisite  is  that  an  application 
shall  be  made  by  one  of  the  spouses. — Cole 
V.  Superior  Court,  28  Cal.  App.  1,  151  Pac. 
169. 

2.  This  section  does  not  require  that 
either  party  "bring  an  action"  for  the  cus- 
tody of  the  minor  as  required  by  section  199 
and  a  formal  application  settings  forth  the 
appropriate  facts  is  sufficient  as  a  basis  for 
Judicial   investigration   of   the   situation   and 
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the  dlspoBltion  of  the  custody  of  the  minor. 
The  petition  for  letters  of  gruardianship  and 
the  answer  filed  thereto  by  the  opposing* 
parent  praying  for  a  denial  thereof  and  the 
award  of  the  custody  to  her  constitute  an 
''application"  as  that  term  is  used  herein. — 
Cole  V.  Superior  Court,  28  Cal.  App.  1,  161 
Pac.  169. 

8.  The  superior  court  is  a  court  of  com- 
petent jurisdiction  to  make  an  order  as  to 
the  custody  of  a  minor  child  within  the 
meaning  of  this  section. — Cole  v.  Superior 
Court,  28  Cal.  App.  1,  161  Pac.  169. 


§216. 

1.  ComatraetloH. — This  section  and  section 
230  of  the  code  are  not  confined  In  their 
application  to  children  who  hare  not  at- 
tained their  majority. — ^Wolf  v.  Gall,  82  Cal. 
App.  286,  168  Pac.  846. 

2.  This  section  and  section  280  are  mere 
statutes  of  status,  and  confer  no  rights  of 
succession,  these  being  governed  by  sections 
1886  and  1387.— Wolf  v.  €kill.  82  Cal.  App. 
286,   168  Pac.  346. 


TITLE  n. 

PARENT  AND  CHILD. 


CHAPTER  II. 

BY  ADOPTION. 
I  224.  Adoption  of  cliildren.    Consent  necessary.    Orphans  and  abandoned  children. 

§224.    ADOPTION    OF    OHILDSEN.      CONSENT    NEOESSABY.      OB- 

PHANS  AND  ABANDONED  CHILiDREN.  A  legitimate  child  can  not  be  adopted 
without  the  consent  of  its  parents  if  living,  nor  an  illegitimate  child  without  the  con- 
sent of  its  mother  if  living,  except  that  consent  is  not  necessary  in  the  following 
cases,  to  wit: 

1.  From  a  father  or  mother  if  deprived  of  civil  rights. 

2.  From  a  father  or  mother  adjudged  guilty  of  adultery  or  cruelty  and  for  either 
cause  divorced. 

3.  [Father  or  mother  deprived  of  control  of  child.]  BVom  a  father  or  mother  who 
has  been  Judicially  deprived  of  the  custody  and  control  of  such  child  on  the  ground 
of  abandonment,  cruelty,  neglect  or  habitual  Intemperance,  either  by  order  of  the 
Juvenile  court  declaring  said  child  to  be  free  from  the  custody  and  control  of  its 
parents  as  provided  In  the  Juvenile  court  law  of  the  State  of  California,  approved  June 
5,  1915,  and  any  act  orlicts  superseding  or  amending  same,  or  by  order  of  the  Juvenile 
court  of  the  county,  where  such  child  was  left  in  the  care  and  custody  of  another  by 
its  parent  or  parents,  without  any  provisions  for  its  support,  for  the  period  of  one 
year,  determining  such  child  to  be  an  abandoned  child  as  defined  in  said  Juvenile  court 
law;  provided,  however,  that  said  Juvenile  court  shall  never  make  such  order  of 
abandonment  without  first  giving  notice  of  said  abandonment  proceeding  by  personal 
service  of  citation  or  other  court  process  on  the  parent  or  parents  or  person  having 
the  custody  of  such  child  residing  within  the  state,  if  their  residence  is  known,  and 
also  such  other  or  further  notice  to  said  parent  or  parents  or  person  having  the  custody 
of  such  child,  or  other  person  or  persons  as  the  court  may  require,  or  by  order  of 
any  other  court  of  competent  Jurisdiction. 

4.  [Father  or  mother  declared  insane.]  From  a  father  or  mother  who  has  been 
declared  either  feeble-minded  or  insane  by  the  state  commission  in  lunacy  or  by  three 
competent  persons  appointed  by  said  commission;  provided,  that  if  so  declared 
Insane,  said  father  or  mother  shall  have  subsequently  been  determined  to  be  incurably 
Insane  by  the  superior  court  of  the  county  where  he  or  she  resides. 

[Deserted  chlid.]  From  a  father  or  mother  of  any  child  deserted  by  its  parents 
without  provision  for  their  Identification. 

[Child  relinquished  for  purpose  of  adoption.]  From  a  father  or  mother  of  any 
child  rellaquished  by  its  parent  or  parents  for  the  purpose  of  adoption  expressed  in 
writing  signed  and  acknowledged  by  such  parent  or  parents  before  an  officer  authorized 
to  take  acknowledgments,  or  signed  by  such  parent  or  parents  before  two  subscribing 
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witnesses  and  acknowledged  by  such  parent  or  parents  before  the  secretary  of  any 
organization  or  society  engaged  in  the  work  of  placing  dependent  or  deserted  children 
into  homes  In  this  state,  which  organization  or  society  has  obtained  a  permit  therefor, 
duly  executed  in  writing,  from  the  state  board  of  charities  and  corrections,  and  when 
a  copy  of  this  relinquishment  shall  have  been  filed  with  the  state  board  of  charities 
and  corrections  prior  to  the  commencement  of  any  adoption  proceedings  afTecting  such 
child. 

[Child  in  orplian  asylum.]  Any  child,  the  consent  of  whose  parents  is  not  necessary 
for  its  adoption  within  the  meaning  of  this  section  maintained  by  or  in  the  custody 
of  any  orphan  asylum  within  this  state,  any  charitable  organization  or  society  receiving 
state  aid  or  receiving  commitments  from  the  juvenile  court,  may  be  adopted  with  the 
consent  of  the  president  of  such  orphan  asylum,  charitable  organization  or  society,  or 
with  the  consent. of  such  officer  as  may  be  authorized  by  the  directors  or  managers 
of  such  asylum,  organization  or  society  to  consent  to  adoption  In  such  cases.  Any 
orphan  child  for  whose  support  no  provision  has  been  made  by  any  person  for  a  period 
of  one  year,  but  who  has  been  maintained  during  said  year,  by  or  in  the  custody  of 
any  orphan  asylum  within  this  state,  any  charitable  organization  or  society  receiving 
state  aid  or  receiving  commitments  from  the  Juvenile  court  may  be  adopted  with  the 
consent  of  the  president  of  such  orphan  asylum,  charitable  organization  or  society  or 
with  the  consent  of  such  officer  as  may  be  authorized  by  the  directors  or  managers 
of  such  asylum,  organization  or  society  to  consent  to  adoption  in  such  cases. 

History:  Enacted  March  21,  1872;  amended  March  2,  1891,  Stats, 
and  Amdts.  1891,  p.  24;  March  9,  1893,  Stats,  and  Amdts.  1893,  p.  39; 
by  Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1, 
p.  339;  act  held  unconstitutional,  see  Kerr's  Cyc.  C.  C,  {4;  amended 
March  10,  1903,  Stats,  and  Amdts.  1903,  p.  114;  March  16,  1907,  Stats, 
and  Amdts.  1907,  p.  331,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  400; 
April  12,  1911,  Stats,  and  Amdts.  1911,  p.  899;  April  26,  1913,  Stats, 
and  Amdts.  1913,  p.  95;  May  19,  1917,  Stats,  and  Amdts.  1917,  p.  770. 
in  effect  July  27,  1917. 


1.  Adoptimv  abaadoned  cldld— Convtme- 
tlon. — The  placing  of  a  minor  child  in  cus- 
tody of  the  mother  through  a  provision  of 
a  divorce  decree  granted  because  of  the 
father's  failure  to  provide  is  not  such  Judi- 
cial deprivation  of  the  custody  of  the  child 
as  Is  contemplated  by  this  section. — ^Bell  v. 
Krauss,  169  Cal.  887.  146  Pac.  874. 

2.  That  part  reading  "Any  child  left  in 
the   care  and   custody    of   another 

may  after  such   notice   to  parents 
be    determined,    by    order    of    the    juvenile 
court      .  .      to  be  an  abandoned  child 

.  .  .  "  does  not  state  all  of  the  elements 
necessary  to  constitute  abaiidonment,  but 
only  defines  the  circumstances  under  which 
the  Juvenile  court  can  take  chargre  of  cases 
of  that  kind  and  determine  whether  or  not 
there  has  been  an  abandonment,  one  of  the 
things  necessary  to  be  shown  is  intent  on 
the  part  of  the  parent  to  abandon  the  child. — 
In  re  Cordy,  146  Pac.  532;  affirmed,  169  Cal. 
150,  146  Pac.  684. 

S.  — ^Abandonnienty''  what  %u^ — In  sec- 
tion 224  of  the  Civil  Code,  providing  that 
•where  a  parent  leaves  a  child  with  others 
without  provision  for  its  support  for  one 
year,  it  will  be  resrarded  as  abandoned,  the 
word  "abandoned"  is  to  be  given  its  ordi- 
nary meaning  as  defined  by  Webster. — In 
re  Cordy,  146  Pac.  582;  affirmed,  169  Cal. 
150,   146  Pac.  684. 

4.  An  intent  not  to  abandon  is  not  con- 
clusively established  by  the  mother's  mere 


declaration  that  she  did  not  intend  to  aban- 
don the  child. — In  re  Cordy,  146  Pac.  682; 
affirmed,  169  Cal.  160.  146  Pac.  584. 

5.  Where  a  deserted  and  destitute  woman 
gives  her  child  to  one  who,  without  the 
mother's  knowledge,  finds  a  home  for  the 
child,  and  subsequently  the  mother  finds 
and  visits  the  child  and  refuses  to  consent 
to  its  adoption,  being  then  able  to  care  for 
it,  she  can  not  be  regarded  as  having  aban- 
doned the  child,  and  is  entitled  to  its  cus- 
tody.— In  re  Cordy,  146  Pac.  632;  affirmed, 
169  Cal.  150,  146  Pac.  634. 

§226. 

1.  Proceedttti^s  on  adoption— Complla  ace 
ivith  re«iilrementa« — The  power  to  adopt 
children  is  a  creation  of  statute,  and  proof 
of  strict  formal  compliance  with  the  require- 
ments of  the  statute  is  essential. — Estate  of 
McCombs,  68  Cal.  Dec.  73,  162  Pac.  897. 


§230. 


1.  Adoption  of  lllevltlaiate  ebtldren^— 
Constractlon. — ^This  section  and  section  215 
are  mere  statutes  of  status,  and  confer  no 
rights  of  succession,  these  being  governed 
by  sections  1886  and  1887. — ^Wolf  v.  Gall,  82 
Cal.  App.  286.  163  Pac.  846. 

2.  Sections  215  and  230  of  the  Civil  Code 
are  not  confined  in  their  application  to  chil- 
dren who  have  not  attained  their  major- 
ity.— Wolf  V.  Gall,  82  C5al.  App.  286.  168  Pac. 
846. 
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3.  The  fact  that  the  father  of  auch  plain-  acts  claimed  to  constitute  legrltimation. — 
tiffs  was  an  alien  and  domiciled  outside  of  Wolf  v.  Gall,  82  Cal.  App.  286,  163  Pac.  346. 
California    does   not   re'nder   ineffectual    the 


TITLE  m. 

GUAKDIAN  AND  WARD. 
S  242.  Appointment  by  will  or  deed  of  guardian  [new]. 

§  242.  APPOnmiENT  B7  WILL  OR  DEED  OF  OUAEDDkN.  A  gniardian 
of  the  person  or  estate,  or  of  both,  of  an  insane  or  incompentent  person  may  be 
appointed  by  will  or  deed,  to  take  effect  upon  the  death  of  the  person  appointing: 

1.  If  the  insane  or  incompetent  person  be  unmarried,  or  be  a  person  whose  mar- 
riage has  been  annulled  or  dissolved  by  death  or  divorce,  by  the  father,  with  the 
written  consent  of  the  mother,  or  by  either  parent  If  the  other  be  dead  or  Incapable 
of  consent 

2.  If  the  Insane  or  Incompetent  person  be  married  and  a  person  whose  marriage 
has  not  been  annulled  or  dissolved  by  divorce,  then  by  the  spouse. 

History:  Original  section  relating  to  gruardian  of  estate,  enacted 
March  21,  1872;  repealed  by  Code  Commission,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  340;  act  held  unconstitutional,  see  history, 
Kerr's  Cyc.  C.  C,  §4;  re-repealed  March  21,  1905,  Stats,  and  Amdts. 
1905,  p.  728;  present  section  approved  May  17,  1917,  Stats,  and  Amdts. 
1917,  p.  645.   In  effect  July  27,  1917. 


§246. 

1.  A'vwmrding  eostody  of  mlnor^^To  father 
when  (siibd.  8  (!))• — Where  the  father  of  a 
minor  child  Is  a  man  of  good  and  indus- 
trious habits,  and  is  able  and  willinsr  to 
care  for  the  child,  and  is  a  fit  and  compe- 
tent person  to  have  its  custody,  he  is  en- 
titled thereto  rather  than  a  gruardian  who 
has  been  appointed  without  his  consent. — 
In  re  Schwarts,  171  Cal.  688,  164  Pac.  804. 

2.  —ID^elfwre  of  ehU4  (mibd.  1)«— A  Judfir- 
ment  wherein  the  mother  was  awarded  the 
custody  of  a  two  year  old  child,  although 
she  was  found  to  be  a  woman  of  dissolute 
habits  and  immoral  life,  as  asralnst  the  aunt 
and  petitioner  in  whose  custody  it  had  been 
confided  by  the  mother,  can  not  be  upheld. 


This  section  limits  the  discretion  of  the 
court  by  subdivision  1,  referring:  to  the  best 
interests  of  the  child.  A  Judgre  can  not  use 
an  infant  child  for  the  purpose  of  reforming: 
the  mother. — ^Matter  of  Lee,  165  Cal.  279,  46 
L.  R.'A«   (N.  S.)   91,  181  Pac.  749. 

§286. 

1.  De  f aeto  eorporation. — A  concern 
claiming:  in  g:ood  faith  to  be  a  legally  orgran- 
ized  corporation,  and  doing:  business  as  such 
under  the  corporate  name  desig:nated  in  its 
certificate  of  incorporation,  is  at  least  a  de 
facto  corporation  whose  existence  can  not 
be  attacked  collaterally. — ^Vallejo  &  N.  R. 
Co.  V.  Reed  Orchard  Co.,  169  Cal.  646,  147 
Pac.  238. 
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PAET  IV. 

COBPORATION9. 


TITLE  I. 

GENERAL  PROVISIONS  APPLICABLE  TO  ALL  CORPORATIONS. 

CHAPTER  I. 

FORMATION  OF  CORPORATIONS. 


AETICLE  I. 

CORPORATION  DEFINED  AND  HOW  ORGANIZED. 
§  290a.  Certificate  of  approval  of  superintendent  of  banks. 


§290. 

1.  IneorpormtioiiF— 'AmoiiBt  of  capital  vtock 
(•nbd.  6). — ^Articles  of  incorporation  which 
set  forth  the  capital  stock  of  the  corpora- 
tion as  beinsT  one  million  dollars,  divided 
into  fifty  thousand  shares  of  common  stock 
at  the  par  value  of  one  dollar  each,  and 
forty-seven  thousand  five  hundred  shares  of 
preferred  stock  the  par  value  of  twenty 
dollars  each,  offend  subdivision  6  of  section 
290  of  the  Civil  Code,  which  provides  "that 
no  preference  shall  be  granted  nor  shall  any 
distinction  be  made  between  the  classes  of 
stock  either  as  to  voting:  power  or  as  to  the 
statutory  or  constitutional  liability  of  the 
holders  thereof  to  the  creditors  of  the  cor- 
poration," and  the  secretary  of  state  is  Jus- 
tified in  refusingr  to  file  the  same. — Film 
Producers  v.  Jordan,  171  Cal.  664,  154  Pac. 
605. 

2.  Our  statutes  were  framed,  and  our  de- 
cisions under  them  based,  upon  a  capitaliza- 


tion represented  by  shares  of  a  sinsle  par 
value.  The  market  trading:  In  and  the 
market  value  of  these  shares  can  have  no 
bearing*  upon  the  construction  of  the  stat- 
utes.— ^Pilm    Producers    v.    Jordan,    171    Cal. 

664.  154  Pac.  605. 

» 

8.  —Number  of  director*  (sabd.  B)< — ^The 
words  of  this  subdivision  before  amend- 
ment, "provided,  also,  that  at  any  time  dur- 
ingr  the  existence  of  corporations  for  profit, 
other  than  those  of  the  character  last  here- 
inabove provided  for,  the  number  of  the 
directors  may,  by  a  majority  of  the  stock- 
holders of  the  corporation,  be  increased  or 
diminished  to  any  number  not  less  than 
three,  who  must  be  members  of  the  corpo- 
ration" means  a  majority  in  interest  of  the 
stockholders  and  not  a  majority  in  number 
only.  Sections  312  and  362  do  not  changre 
that  construction  and  do  not  require  more 
than  a  majority  in  interest. — Bank  of  Los 
Banos  V.  Jordan,  167  Cal.  327,   189  Pac.   691. 


§290a.    CEBTIFIOATE   OF    APPROVAL    OF    SUPERINTENDENT    OF 

BANKS.  Before  any.  corporation,  authorized  in  its  articles  of  incorporation  to  conduct 
the  business  of  acting  as  executor,  administrator,  guardian  of  estates,  assignee,  receiver, 
depositary,  or  trustee  under  appointment  of  any  court  or  by  authority  of  any  law  of 
this  state,  or  as  trustee  for  any  purpose  permitted  by  law,  or  to  engage  in  the  business 
of  banking,  or  of  receiving  the  money  of  others  on  deposit,  may  file  with  the  secre- 
tary of  state  a  certified  copy  of  its  articles  of  incorporation,  or  of  a  certificate  of 
extension  of  its  term  of  existence,  or  of  a  certificate  increasing  or  decreasing  the 
number  of  its  directors,  or  of  a  certificate  increasing  or  decreasing  its  capital  stock, 
or  of  its  amended  articles  of  incorporation,  or  of  its  articles  of  incorporation  and 
consolidation,  there  must  be  attached  thereto  the  certificate  of  approval  of  the  super- 
intendent of  banks; 

[Exception  at  to  escrow  holders.]  provided,  that  this  section  shall  not  apply  to 
any  corporation  authorized  to  engage  in  the  business  of  receiving  and  holding  in  escrow 
money  or  its  equivalent,  pending  investment  in  real  estate  or  securities  for  or  on 
account  of  Its  principal,  or  to  act  as  trustee  under  deeds  of  trust  given  solely  for  the 
purpose  of  securing  obligations  for  the  repayment  of  money  other  than  corporation 
bonds,  nor  shall  such  corporations  be  subject  to  the  supervision  of  the  superintendent 
of  banks. 
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History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  482, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  402;  amended  March  13,  1909,  Stats, 
and  Amdts.  1909,  p.  300;  Ma7  8,  1913,  Stats,  and  Amdts.  1913,  p.  201; 
June  3,  1915,  Stats,  and  Amdts.  1915,  p.  1136;  May  17,  1917,  Stats,  and 
Amdts.  1917,  p.  621.    in  effect  July  27,  1917. 


§298. 

1.  ''Stockholder^  deflaed.  —  The  word 
"stockholder"  in  section  3  of  article  XII  of 
the    constitution    is    synonymous    with    the 


term  "owner  of  shares"  as  used  in  this  sec- 
tion.— ^Western  Pac.  R.  Co.  v.  Godfrey,  166 
Cal.   346,  Ann.  Cas.  1916B  825,  136  Pac.   284. 


ARTICLE  n. 


BY-LAWS,  DIRECTORS,  ELECTIONS,  AND  MEETINGS. 

I  309.  Dividends  from  surplus  profits.    Penalty  for  violation  of  provision. 
§  321a.  Change  of  principal  place  of  business,  procedure. 


§302. 

1.  Annnal  meetlns  of  stoekholdei 
datory  proTlaloiu — The  duty  of  the  president 
of  a  corporation  to  call  an  annual  meeting 
of  the  stockholders,  under  a  by>law  pro- 
vidinsT  that  "the  annual  meetinsr  of  the 
stockholders  may  be  held  in  the  flrst  week 
of  December  in  each  year  and  shall  be  called 
as  the  directors  may  direct,  or  by  a  notice 
in  writing  by  the  president,  delivered  or 
mailed  to  each  stockholder  personally."  is 
mandatory,  not  merely  permissive. — Pen- 
ningrton  v.  Pennington,  170  Cal.  114,  148  Pac 
790. 

2.  —By-law  provldlBi;  ''inay^  be  held  on 
Mpeellled  day*  mandatory. — A  by-law  of  a 
corporation  providing  that  the  annual  meet- 
ing of  the  stockholders  '*may"  be  held  on  a 
certain  day,  and  shall  be  called  by  notice,  Is 
to  be  construed  as  mandatory,  and  not 
merely  optional  or  permissive. — Stapler  v. 
El  Dora  Oil  Co..  27  Cal.  App.  516,  150  Pac. 
643. 

8.  •— ^Mandaiiiiu  to  eoinpel  callliiir  mcet- 
ins:. — ^Mandamus  will  lie  at  the  instance  of 
stockholders  of  a  corporation  to  compel  a 
recalcitrant  board  of  directors  to  call  an 
annual  meeting:  of  the  corporation  for  the 
purpose  of  electing  a  board  of  directors. — 
Stapler  v.  El  Dora  Oil  Co.,  27  Cal.  App.  516, 
150  Pac.  643. 

4.  Where  the  claim  to  the  writ  of  man- 
date is  based  upon  a  by-law  of  the  corpora- 
tion which  provides  for  the  time  of  annual 
meetlngr.  it  is  immaterial  whether  or  not  the 
statutes  of  the  state  under  which  the  for- 
eign  corporation  was  created  contain  no 
provision  similar  to  section  302  of  the  Civil 
Code  to  the  efitect  that  where  no  time  is 
fixed  in  the  by-laws  for  the  election  of  di- 
rectors the  same  must  be  held  on  the  flrst 
Tuesday  in  June. — Stapler  v.  El  Dora  Oil 
Co.,  27  Cal.  App.  516,  150  Pac.  643. 

5.  Such  rule  is  applicable  to  a  foreign 
corporation,  where  all  the  members  of  the 
board  of  directors  reside  in  this  state, 
wherein  all  Its  property  is  situate  and  all 
its  corporate  business,  includingr  that  of  its 
board   of   directors,    transacted. — Stapler   v. 


El  Dora  Oil  Co.,  27  Cal.  App.   516,  160  Pac. 
643. 

§306. 

1.  Powers  of  dlrectonH— liUblltty  to  cor- 
poration.— A  director  and  president  of  a 
corporation  is  liable  to  -the  corporation  for 
the  percentasre  of  net  profits  received  by 
him  from  the  profits  earned  by  a  firm  em- 
ployed by  the  directors  of  the  corporation 
to  assist  them  In  sellingr  the  capital  stock, 
where  such  net  profits  were  received  pur- 
suant to  the  terms  of  a  secret  agrreement 
made  between  such  officer  and  the  firm,  by 
the  terms  of  which  the  former  was  to  grlve 
his  assistance  and  co-operation  to  the  latter 
in  sellingr  the  stock;  and  it  is  immaterial 
that  such  official  grave  up  another  position 
the  better  to  enable  him  to  carry  out  his 
undertaking:,  or  that  such  firm  could  not 
have  completed  their  contract  with  the  cor- 
poration without  the  aid  of  such  official,  or 
that  his  services  were  reasonably  worth  to 
the  corporation  the  amount  received. — ^West- 
ern States  Life  Ins.  Co.  v.  Lfockwood,  178 
Cal.  734,  161  Pac.  498. 

2.  The  power  of  the  board  of  directors 
of  a  corporation  to  transact  corporate  busi- 
ness is  neither  diminished  nor  defeated  by 
the  fact  of  a  vacancy  in  the  board,  unless 
the  number  of  statutory  directors  is  reduced 
below  the  required  quorum,  and  the  number 
of  directors  necessary  to  be  present  in  order 
to  constitute  a  quorum  for  the  transaction 
of  corporate  business  remains  the  same, 
even  thougrh  there  are  unfilled  vacancies  in 
the  board. — Penningrton  v.  Penningrton  Sons, 
27  Cal.  App.  57,  148  Pac.  947. 

8.  DIreetora  as  tmstees. — Directors  of  a 
corporation  are  trustees  and  subject  to  the 
requirements  and  obligrations  of  persons  oc- 
cupyingr  that  relation  as  defined  in  the  Civil 
Code. — Hisrhland  Park  In.  Co.  v.  List,  27 
Cal.  App.  961,  151  Pac.  162. 

4.  A  fundamental  obligation  of  trustee- 
ship is  that  a  trustee  may  not  obtain  any 
benefit  or  advantagre  over  his  cestui  que 
trust;  the  law  looks  with  strictness  amount- 
ingr  to  suspicion   upon  all  transactions  had 
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by  a  trustee  respecting  the  trust  property, 
and  the  burden  Is  grenerally  cast  upon  the 
trustee  in  such  a  case  to  make  a  clear  show- 
ing: in  the  absence  of  fraud  and  lack  of  gooH 
faith. — HliThland  Park  In.  Co.  v.  List,  27  Cai. 
App.  961,  151  Pac.  162. 


§307. 


1,  Blectlon  of  dlreetora. — Where  a  by-law 
of  a  corporation  designates  the  secretary, 
treasurer  and  auditor  as  a  committee  on 
elections  with  power  to  make  all  arrange- 
ments therefor  and  to  determine  all  ques- 
tions touchinsT  the  qualification  of  voters, 
validity  of  proxies  and  the  acceptance  and 
rejection  of  votes,  they,  and  not  the  board 
of  directors,  possess  the  sole  rlffht  to  deter- 
mine as  to  how  lonar  the  polls  shall  be  kept 
open  to  enable  the  shareholders  to  vote 
their  stock,  and  in  the  absence  of  an  abuse 
of  discretion  their  action  in  such  regrard 
will  not  be  disturbed  by  the  courts. — Clop- 
ton  V.  Chandler,  27  Cal.  App.  696,  150  Pac. 
1012. 

2.  It  is  not  an  abuse  of  discretion  for 
such  an  election  committee  to  keep  the  polls 
open  for  an  election  of  directors  of  the  cor- 
poration from  10  o'clock  a.  m.,  January  14th, 
to  12  o'clock  noon,  January  15th,  pursuant 
to  an  announcement  publicly  made  hours 
before  the  time  when  the  polls  were  closed, 
notwithstandinfiT  the  recital  in  the  published 
notice  of  election  by  the  board  of  directors 
that  the  polls  would  close  at  6  o'clock  p.  m., 
and  notwithstandlnsr  that  by  their  action 
they  were  enabled  to  cumulate  enougrh  votes 
on  a  certain  candidate  as  to  secure  his  elec- 
tion.— Clopton  V.  Chandler,  27  Cal.  App.  695, 
150  Pac.  1012. 

8.  While  propriety  dictates  that  such  offi- 
cers  of  election  should  not  Interest  them- 


selves in  securingr  votes  for  any  contestinsr 
candidate,  nevertheless  the  fact  that  they 
sugrsrest  and  advise  stockholders  to  cumu- 
late their  votes  in  favor  of  a  successful  can- 
didate, furnishes  no  legral  cause  for  settingr 
aside  such  election. — Clopton  v.  Chandler, 
27  Cal.  App.  696,  160  Pac.  1012. 

4.  Where  the  act  done  is  not  illegral,  the 
motive  which  prompts  the  doing:  thereof  is 
immaterial. — Clopton  v.  Chandler,  27  Cal. 
App.  595,   150  Pac.  1012. 

§308. 

1.  OrsanUat lorn— Vacancy  la  board. — The 

power  of  a  board  of  directors  to  transact 
corporate  business  Is  neither  diminished  nor 
defeated  by  the  fact  of  a  vacancy  in  the 
board,  unless  the  number  of  statutory  di- 
rectors be  reduced  below  the  required  quo- 
rum, and  the  number  of  directors  necessary 
to  be  present  in  order  to  constitute  a  quorum 
for  the  transaction  of  corporate  business 
remains  the  same,  even  thougrh  there  be  un- 
filled vacancies  in  the  board  of  directors. — 
Penningrton  v.  Pennington  Sons,  27  CaL  App. 
57,  148  Pac.  947. 

2.  Prealdeat -« Appolatmoat  and  author- 
ity.— The  president  of  a  corporation  engragred 
in  the  business  of  selllngr  real  property  for 
commissions  has  authority  to  employ  sales- 
men on  a  percentagre  basis  and  to  bind  the 
corporation  by  his  contracts,  where  he  is 
also  shown  to  be  the  actual  greneral  man- 
ager of  the  business. — ^HofCman  v.  Rush  Co., 
27  Cal.  App.  167,  149  Pac.  177. 

3.  It  is  not  essential  that  any  resolution 
should  be  passed  appointing:  the  president 
of  a  corporation  as  its  g:eneral  manag:er,  but 
it  is  sufficient  if  it  be  shown  that  such  offi- 
cer was  managrer  de  facto. — ^Hoffman  v.  Rush 
Co.,  27  Cal.  App.  167,  149  Pac.  177. 


§  309.    DIVIDENDS  FROM  SURPLUS  PROFITS.    PENALTY  FOR  VIO- 

LiATION  OF  PROVISION.  Unless  they  shall  have  been  first  permitted  or  authorized 
so  to  do  by  the  commissioner  of  corporations,  directors  of  corporations  must  not 
make  dividends  except  from  the  surplus  profits  arising  from  the  business  thereof;  nor 
must  they  create  any  debts  beyond  their  subscribed  capital  stock;  nor  must  they 
divide,  withdraw,  or  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the  capital 
stock,  except  as  hereinafter  provided,  nor  reduce  or  increase  the  capital  stock,  except 
as  provided  in  section  three  hundred  fifty-nine  of  this  code.  For  a  violation  of  the 
provisions  of  this  section,  the  directors  under  whose  administration  the  same  may 
have  happened  (except  those  who  may  have  caused  their  dissent  therefrom  to  be 
entered  at  large  on  the  minutes  of  the  directors  at  the  time,  or  were  not  present  when 
the  same  did  happen)  are,  in  their  individual  or  private  capacity,  jointly  and  severally 
liable  to  the  corporation,  and  to  the  creditors  thereof,  to  the  full  amount  of  the  capital 
stock  so  divided,  withdrawn,  paid  out,  or  reduced  or  debt  contracted.  Nothing  herein 
prohibits  a  division  and  distribution  of  the  capital  stock  of  any  corporation  which 
remains  after  the  payment  of  all  its  debts,  upon  its  dissolution,  or  the  expiration  of 
its  term  of  existence. 

[Pending  rights  not  affected.]  Sec.  2.  No  right,  cause  of  action,  or  liability  now 
existing  or  any  action  or  proceeding  now  pending,  shall  be  affected  by  this  act  and 
such  right,  cause  of  action  or  liability  may  be  enforced  and  such  action  or  proceeding 
may  be  prosecuted  in  the  same  manner  and  with  the  same  effect  as  if  this  act  had 
not  been  passed;  excepting  only  the  liability  of  a  director  of  a  corporation  heretofore 
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incurred  sball  not  exist  in  any  case  where,  all  of  the  deMs  and  liabilities  of  the  coiv 
poration  to  creditors  having  been  paid,  the  capital  stock  divided,  withdrawn,  or  paid 
out  constituted  all  of  the  capital  stock  of  the  corporation  and  the  same  was  paid  out, 
withdrawn,  or  divided  with  the  consent  of  all  of  the  stockholders  to  or  among  them- 
selves. 

History:  Enacted  March  21,  1872;  amended  March  31,  1891,  Stats, 
and  Amdts.  1891,  p.  468;  by  Code  Commission,  Act  March  16,  1901, 
Stats,  and  Amdts.  1900-1,  p.  346;  act  held  unconstitutional,  see  Kerr's 
Cyc.  C.  C,  §  4;  amended  March  21, 1905,  Stats,  and  Amdts.  1905,  p.  558; 
May  18,  1917,  Stats,  and  Amdts.  1917,  p.  657.   In  effect  July  27,  1917. 


1.  Dividends— Pvrpoae  of  •ectlon. — Trans- 
actions whereby  a  corporation  creates  debts 
in  excess  of  the  amount  of  its  subscribed 
capital  stock  are  for  that  reason  neither 
void  nor  voidable.  They  are  within  the 
powers  of  the  corporation,  and  this  section 
was  merely  designed  to  provide  a  remedy  In 
favor  of  the  corporation  and  its  creditors 
ag'alnst  those  members  of  the  board  of  di- 
rectors by  whose  improvident  or  fraudulent 
exercise  of  the  powers  of  a  corporation  debts 
are  created  disproportionately  to  the  sub- 
scribed capital  stock,  and  beyond  the  ability 
of  the  corporation  to  pay. — ^Hawke  v.  Cali- 
fornia Realty  &  Const.  Co.,  28  Cal.  App.  877, 
152  Pac.  959. 

2.  —Repealed  in  p«rt« — The  part  of  this 
section  Imposing:  a  liability  for  corporation 
debts  in  excess  of  its  subscribed  capital 
stock  on  the  partlclpatinfiT  directors  was  re- 
pealed as  to  public  utility  corporations  by 
sections  52b  and  62e  of  the  Public  Utilities 
Act  which  went  Into  effect  March  28,  1912. 
(Stats.  Ex.  Bess.  1911,  p.  18.) — Moss  v.  Smith, 
171  Cal.  777,  165  Pac.  90. 

§310. 

1«  Removal  of  dlreetor*— Notlee  of  pur- 
pose of  meetlns* — A  special  meeting:  will  not 
be  authorized  to  elect  directors  in  the  ab- 
sence of  a  notice  specifying:  that  such  elec- 
tion is  one  of  the  purposes  of  the  meeting:, 
and  a  notice  stating:  that  the  purpose  of  the 
meeting:  Is  "to  transact  such  business  as 
may  come  before  the  said  meeting:,"  is  not 
a  notice  that  the  election  of  directors,  or 
any  other  specific  matter  Is  to  be  taken  up. — 
Dolbear  v.  Wilkinson,  172  Cal.  366,  166  Pac. 
488. 

2.  An  election  of  directors  at  a  special 
meeting:  of  the  stockholders  thereof  is  void, 
where  the  meeting:  was  called  at  the  request 
of  stockholders  holding:  less  than  one-half 
of  the  votes,  and  the  notice  thereof  simply 
recited  that  the  purpose  of  the  meeting:  was 
*'to  transact  such  business  as  may  come  be- 
fore the  said  meeting:." — Dolbear  v.  Wilkin- 
son, 172  Cal.  366,   166  Pac.  488. 

8.  In  the  absence  of  statutory  provision 
the  stockholders  are,  under  the  greneral 
principles  g:overnlng:  corporations,  entitled 
to  specific  notice  of  the  purpose  of  a  meet- 
ing which  is  to  elect  directors  at  a  time 
other  than  that  fixed  by  statute  or  by  law. — 
Dolbear  v.  Wilkinson,  172  Cal.  366,  156  Pac. 
488. 


4.  Want  of  the  required  notice  is  n.ot 
waived  by  attendance  at  such  meeting:  and 
nonparticlpation  in  the  election. — Dolbear  v. 
Wilkinson,  172  Cal.  366.  156  Pac.  488. 

B.  — Vaeanex  In  boards — A  resolution  of 
the  board  of  directors  of  a  corporation  re- 
moving: from  office  the  superintendent  of  the 
corporation  (also  a  director)  and  depriving: 
him  of  all  authority  to  sig:n  checks  and  doc- 
uments for  or  in  the  name  of  the  corpora- 
tion, adopted  by  the  affirmative  vote  of  two 
out  of  the  three  qualified  electors  present  at 
the  meetlnsr,  which  was  regularly  called,  is  a 
valid  resolution,  notwithstanding:  there  was 
at  the  time  of  the  meeting:  a  vacancy  in  the 
board  of  directors  created  by  the  death  of 
the  fifth  director. — ^Pehning:ton  v.  Penningr- 
ton  Sons,  27  Cal.  App.  57,  148  Pac.  947. 

§  312. 

1.  Constmetlott. — ^A  majority  of  stock- 
holders means  a  majority  in  Interest  and  not 
a  majority  In  numbers  and  this  is  not 
changred  under  section  362. — ^Bank  of  Los 
Bancs  v.  Jordan,  167  Cal.  827,  139  Pac.  691. 

§314. 

l«  Construction. — This  section  in  author- 
izing: the  stockholders  to  call  a  meeting:  for 
the  election  of  directors  "as  provided  in 
section  310"  incorporates  not  only  the  pro- 
visions prescribing  the  preliminary  steps  of 
directing:  a  call  to  the  secretary,  but  also 
those  requiring:  the  subsequent  notice  "of 
the  time,  place,  and  object  of  the  meeting:." — 
Dolbear  v.  Wilkinson,  172  Cal.  366,  166  Pac. 
488. 

2.  A  meeting:  of  directors  called  "to 
transact  such  business  as  may  come  before 
said  meeting:"  is  Insufficient  to  authorize  the 
election  of  directors. — Dolbear  v.  Wilkin- 
son. 172  Cal.  366,  156  Pac.  488. 

§316. 

1.  Action  to  set  aside  election. — To  en- 
title one  to  be  heard  the  party  must  show 
himself  to  be  agrg:rleved,  that  is  prejudiced 
in  his  substantial  rlg:hts. — Clopton  v.  Chand- 
ler, 27  Cal.  App.  696.  150  Pac.  1012. 

2.  In  a  proceeding:  broug:ht  under  section 
315  of  the  Civil  Code  to  set  aside  the  elec- 
tion of  a  director  of  a  corporation,  the 
sufficiency  of  the  complaint  may  be  raised 
by  general  demurrer. — Clopton  v.  Chandler, 
27  Cal.  App.  695,  160  Pac.  1012. 
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§  321a.    CHANGE  OF  PRINOIPAL  PLACE  OF  BUSINESS^  PROCEDUBE. 

Every  corporation  that  has  been  or  may  be  created  under  the  general  laws  of  this 
state  may  change  its  principal  place  of  business  from  one  place  to  another  in  the  same 
county,  or  from  one  city  or  county  to  another  city  or  county  within  this  state.  Before 
such  change  is  made,  the  consent  in  writing,  of  the  holders  of  two-thirds  of  the  capital 
stock  of  the  corporation  must  be  obtained  and  filed  in  its  office;  or  if  the  corporation 
has  no  capital  stock,  then  the  consent  in  writing  of  two-thirds  of  the  members  thereof, 
must  be  obtained  and  filed  in  its  office.  When  such  consent  is  obtained  and  filed,  notice 
of  the  intended  removal  or  change  must  be  published,  at  least  once  a  week,  for  three 
successive  weeks,  in  some  newspaper  published  in  the  county,  wherein  said  principal 
place  of  business  is  situated,  if  there  is  one  published  therein;  if  not,  in  a  newspaper 
of  an  adjoining  county,  giving  the  name  of  the  county  or  city  where  it  is  situated 
and  that  to  which  it  is  intended  to  remove  it.  Whenever  any  such  change  is  made, 
a  copy  of  the  resolution  or  action  of  the  board  of  directors  authorizing  the  same 
together  with  a  copy  of  an  affidavit  of  the  publication  above  required,  all  duly  certified 
by  the  president  and  secretary  of  the  corporation  with  the  corporate  seal  affixed  shall 
be  filed  in  each  office  where  the  original  articles  of  incorporation  are,  or  any  copy 
thereof  is  required  to  be  filed.  This  section  shall  not  be  construed  to  require  such 
consent,  notice  or  publication  in  the  case  of  any  such  removal  from  one  location  to 
another  in  the  same  city,  town  or  village. 

History:  Enactment  approved  April  3,  1876,  as  sec.  321,  Code 
Amdts.  1875-6,  p.  73;  amended  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  348;  act  held  unconstitutional,  see 
Kerr's  Cyc.  C.  C,  §4;  amended  March  20,  1903,  Stats,  and  Amdts. 
1903,  p.  254;  May  5.  1917,  Stats,  and  Amdts.  1917,  p.  252.  In  effect 
July  27,  1917. 

CHAPTER  II. 

CORPORATE  STOCK. 

ARTICLE  I. 

STOCK  AND  STOCKHOLDERS. 
§  322.  Liability  of  Btockholders. 

§322.  LIABILITY  OF  STOCKHOLDERS.  Stockholders  of  corporations 
shall  be  liable  for  the  payment  of  corporate  debts  and  liabilities  as  follows: 

1.  Each  stockholder  of  a  corporation,  other  than  a  corporation  hereafter  organized 
under  the  laws  of  this  state  which  shall  adopt  and  use  as  the  last  word  of  its  cor- 
porate name  the  word  "Limited,"  or  its  abbreviation,  "Ltd.,"  is  individually  and  per- 
sonally liable  for  such  proportion  of  all  its  debts  and  liabilities  contracted  or  incurred 
during  the  time  he  was  a  stockholder  as  the  amount  of  stock  or  shares  owned  by  him 
at  the  time  the  debt  or  liability  was  incurred  bears  to  the  whole  of  the  subscribed 
capital  stock  or  shares  of  the  corporation;  and  such  liability  is  not  released  by  any 
subsequent  transfer  of  stock.  If  any  stockholder  pays  his  proportion  of  any  debt 
due  from  the  corporation,  incurred  while  he  was  such  stockholder,  he  is  relieved  from 
any  further  personal  liability  for  such  debt;  and  if  an  action  has  been  brought  against 
him  upon  such  debt,  it  must  be  dismissed  as  to  him  upon  his  paying  the  costs  or  such 
proportion  thereof  as  may  be  properly  chargeable  against  him. 

2.  in  a  corporation  having  no  capital  stock,  each  member  is  individually  and  per- 
sonally liable  for  an  equal  share  of  its  debts  and  liabilities. 

3.  ["Limited"  corporation.]  In  a  corporation  hereafter  organized  under  the  laws 
of  this  state,  having  a  capital  stock,  and  which  shall  adopt  and  use  as  the  last  word 
of  its  corporate  name,  the  word  "Limited,"  or  its  abbreviation,  "Ltd.,"  if  its  subscribed 
and  issued  shares  have  not  been  fully  paid,  in  money  paid,  labor  done,  or  property 
actually  received  by  the  corporation,  and  the  capital  paid  in  shall  be  insufficient  to 
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satisfy  its  debts  and  obligations,  each  stockholder  shall  be  liable  to  the  creditors  of 
the  corporation  for  an  amount  equal  to  that  not  paid  up  on  the  shares  held  by  him,  or 
such  proportion  of  that  sum  as  shall  be  required  to  satisfy  such  debts  and  obligations; 
provided,  that  no  judgment  upon  such  liability  shall  be  satisfied  out  of  the  property 
of  such  stockholder  until  Judgment  upon  the  debt  or  obligation  upon  which  such  liability 
i»  founded  shall  have  been  first  entered  against  the  corporation,  and  an  execution 
thereon  shall  have  been  returned  unsatisfied  in  whole  or  in  part;  and  the  enforcement 
of  any  Judgment  against  the  stockholder,  and  of  any  execution  levied  thereunder, 
shall  be  stayed  until  such  return  shall  have  been  made.  Any  stockholder  in  such 
corporation  who  shall  pay  any  debt  or  obllgatlcMi  for  which  he  is  made  liable  by  the 
provisions  of  this  subdivision  of  this  section,  may  recover  the  amount  so  paid  in  an 
"ku^on  against  the  corporation,  in  which  action  only  the  property  of  the  corporation 
shall  be  taken  in  satisfaction  of  any  Judgment  obtained  therein,  and  not  the  property 
of  any  stockholder.  Any  amount  so  paid  by  such  stockholder,  and  not  repaid  to  him 
by  the  corporation  or  recovered  in  such  action,  shall  be  considered  as  having  been 
paid  on  his  shares. 

4.  [Foreign  corporation.]  The  liability  of  each  stockholder  of  a  corporation  formed 
under  the  laws  of  any  other  state  or  territory  of  the  United  States,  or  of  any  foreign 
country,  and  doing  business  within  this  state,  is  the  same  as  the  liability  of  a  stock- 
holder of  a  corporation  created  under  the  constitution  and  laws  of  this  state. 

[Joint  or  several  actions  by  creditor.]  Any  creditor  of  a  corporation  may  com- 
mence Joint  or  several  actions  against  any  of  its  stockholders  or  members  for  the 
amount  or  proportion  of  his  claim  payable. by  each;  and  in  such  action  the  court  must 
ascertain  the  amount  or  the  proportion  of  the  claim  or  debt  for  which  each  defendant 
is  liable,  and  a  several  Judgment  must  be  rendered  against  each,  in  conformity  there- 
with, 

[Appiicatlon  of  "stock lie Ider"  and  "mennber."]  The  terms  "stockholder**  and  "mem- 
ber," as  used  in  this  section,  applies  [y]  not  only  to  such  persons  as  appear  by  the  books 
of  the  corporation  to  be  such,  but  also  to  every  equitable  owner  of  stock  or  of  a  mem- 
bership, although  the  same  appears  on  the  books  in  the  name  of  another;  and  also 
to  every  person  who  has  advanced  the  installments  or  purchase  money  of  stock  or 
a  membership  in  the  name  of  a  minor,  so  long  as  the  latter  remains  a  minor;  and  also 
to  every  guardian,  or  other  trustee,  who  voluntarily  invests  any  trust  funds  in  the 
stock  or  membership. 

Trust  funds  in  the  hands  of  a  guardian,  or  trustee,  are  not  liable  under  the  provisions 
of  this  section  by  reason  of  any  such  investment;  nor  must  the  person  for  whose 
benefit  the  investment  is  made  be  responsible  in  respect  to  the  stock  until  he  becomes 
competent  and  able  to  control  the  same;  but  the  responsibility  of  the  guardian  or 
trustee  making  the  investment  continues  until  that  period.  Stock  held  as  collateral 
security,  or  by  a  trustee,  or  in  any  other  representative  capacity,  does  not  make  the 
holder  thereof  a  stockholder  within  the  meaning  of  this  section,  except  in  the  cases 
above  mentioned,  so  as  to  d^arge  him  with  any  proportion  of  the  debts  or  liabilities 
of  the  corporation;  but  the  pledgor,  or  person  or  estate  represented,  is  to  be  deemed 
the  stockholder,  as  respects  such  liability. 

[In  effect,  wiien.]  Sec.  2.  This  act  shall  take  effect  and  be  in  force  upon  the 
approval  and  ratification  by  the  people  of  an  amendment  to  section  three  of  article 
twelve  of  the  constitution  of  this  state  submitted  by  the  forty-second  session  of  the 
legislature  to  the  people;  and  if  such  amendment  so  submitted  shall  not  be  so  approved 
and  ratified,  this  act  shall  thereafter  be  void. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code 
Amdta.  1873-4,  p.  203;  March  15,  1876,  Code  Amdts.  1875-6,  p.  73;  by 
Code  Commission,  Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  349; 
act  held  unconstitutional,  see  Kerr's  Cyc.  C.  C,  §  4 ;  amendment 
re-enacted  March  20,  1905,  Stats,  and  Amdts.  1905,  p.  396;  May  21, 
1917,  Stats,  and  Amdts.  1917,  p.  786.  in  effect  on  approval  and  rati- 
fication by  people  of  constitutional  amendments  as  provided  in  sec.  2 
of  Act. 
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LIABILITY  OF  STOCKHOLDERS. 

1.  2.  Amount  of  liability. 
8-10.  Collateral    ag-reementB    as    to    stock 
subscriptions. 
11.  Complaint  in  action  to  enforce. 
12-15.  Construction — "Stock"  and  "shares" — 

Liability. 
16,  17.  Enforcement  of  liability. 

18.  Foreisrn   corporations. 
19,  20.  Liability  attaches,  when. 
21-25.  Nature  of  liability. 

1.  Amoniit  of  llablllty^i — Where  stock  Is 
sold  for  money  and  the  purchase  price  is 
less  than  the  par  value,  the  difference  be- 
tween the  par  value  and  the  amount  actually 
paid  is  the  measure  of  the  stockholder's  lia- 
bility. Where,  however,  the  stock  is  not 
sold  for  cash,  but  issued  in  return  for  real 
or  personal  property  havinff  no  defined  value, 
the  rule  is  that  where  the  corporation  and 
stockholder  have  agrreed  upon  a  erlven  valu- 
ation for  the  property  transferred,  such  val- 
uation is  bindiner  and  conclusive  unless  it  is 
fraudulent  in  purpose  and  effect;  and  if  the 
parties  have  put  upon  the  property  a  valua- 
tion in  excess  of  what  they  believed  to  be 
its  true  value,  this  is  constructive  fraud 
upon  the  creditors,  and  the  stock  will  be 
deemed  paid  only  to  the  extent  of  the  actual 
value  of  the  property  received  in  exchangre 
for  it. — Harrison  v.  Armour,  169  Cal.  787, 
147  Pac.  1166. 

2.  Where  the  stock  of  a  corporation  is 
issued  without  being:  fully  paid  up,  the 
amount  remalningr  unpaid  is,  so  far  as  its 
creditors  are  concerned,  deemed  to  be  money 
due  to  the  corporation  from  its  stockholders, 
and  resort  to  such  fund  may  be  had  by  the 
creditors. — Harrison  v.  Armour,  169  Cal.  787, 
147  Pac.  1166. 

8.  Collateral  asr^emeBta  ■•  to  stock  sub- 
•crlptlons. — An  agreement  made  by  a  fully 
organized  corporation  with  a  subscriber  for 
certain  shares  of  its  capital  stock,  that  the 
subscriber  should  have  the  rlgrht  at  any  time 
within  ten  months  to  cancel  his  subscrip- 
tion and  to  recall  his  promissory  note  grlven 
therefor,  is  enforceable  agrainst  the  corpo- 
ration, In  the  absence  of  any  showingr  that 
any  later  subscriber  had  been  defrauded  by 
his  reliance  upon  such  subscription,  or  that 
any  subsequent  creditor  had  relied  upon 
such  subscription  in  deallngr  with  the  cor- 
poration.— Tidewater  Southern  R.  Co.  v. 
Vance,  31  Cal.  App.  503,  160  Pac.  1097. 

4.  Ag^reement  made  by  a  fully  orgranized 
corporation  with  a  subscriber  to  its  capital 
stock  that  the  subscriber  should  within  ten 
months  have  the  rlffht  to  cancel  his  sub- 
scription and  recall  his  note  griven  therefor 
is  not  void  because  not  indorsed  on  the  con- 
tract of  subscription,  and  the  note  is  not 
enforceable  by  an  assigrnee  of  the  corpora- 
tion where  no  one  was  injured  by  the  failure 
to  Indorse  the  agrreement  on  the  subscription 
and  no  secrecy  was  connived  at  by  the  sub- 
scriber in  making:  the  collateral  agreement. — 
Tidewater  Southern  R.  Co.  v.  Vance,  31  Cal. 
App.  603.  160  Pac.  1097. 

5.  Secret     collateral    agrreements    as    to 


stock  subscriptions  by  which  the  subscriber 
grains  an  advantage  over  other  subscribers 
are  void,  for  the  reason  that  such  secret 
advantages  are  in  the  .nature  of  a  fraud 
upon  subsequent  subscribers  and  upon  per- 
sons who  afterward  become  creditors  of  the 
corporation. — Tidewater  Southern  R.  Co.  v. 
Vance,  31  Cal.  App.  603,  160  Pac.  1097. 

6.  In  an  action  brought  by  a  corporation 
to  recover  on  a  promissory  note  given  in 
payment  of  a  subscription  for  shares  of  its 
stock,  the  defendant  may  show  by  parol 
that  the  sale  was  made  upon  the  agreement 
that  the  corporation  would,  if  the  defendant 
so  wished,  take  the  stock  off  his  hands  at 
the  purchase  price,  at  any  time  within  ten 
months  from  the  date  of  the  note. — ^Tide- 
water Southern  R.  Co.  v.  Harney,  32  Cal. 
App.  263,  162  Pac.  664. 

7.  Where  such  agreemeiit  is  made  by  an 
agent  of  the  corporation  who  was  author- 
ized to  sell  stock,  and  had  the  blank  sub- 
scription book,  the  corporation  Is  not  per- 
mitted to  deny  the  authority  of  the  agent 
to  enter  into  such  a  conditional  agrreement. — 
Tidewater  Southern  R.  Co.  v.  Harney,  82 
Cal.  App.  268,  162  Pac.  664. 

8.  Where  the  agent  of  the  corporation 
indorses  such  agreement  on  the  back  of  the 
duplicate  subscription  agreement  retained 
by  the  defendant,  but  omits  to  make  such 
indorsement  on  the  original  retained  by  the 
corporation,  the  corporation  must  suffer  for 
the  fraud  of  its  agent. — Tidewater  Southern 
R.'  Co.  V.  Harney,  82  Cal.  App.  268,  162  Pac. 
664. 

9.  Under  such  circumstances  the  defen- 
dant is  not  chargeable  with  negligence  in 
failing  to  discover  the  omission  and  to  insist 
that  the  agent  make  the  proper  indorsement 
on  the  original  subscription,  as  such  sub- 
scriber had  the  right  to  rely  upon  the 
agent's  promise  and  representations. — Tide- 
water Southern  R.  Co.  v.  Harney,  82  Cal. 
App.  268,  162  Pac.  664. 

10.  Under  such  circumstances  the  defen- 
dant is  not  required  to  resort  to  an  inde- 
pendent action  for  damages  to  enforce  her 
claims  under  the  contract. — ^Tidewater  South- 
ern R.  Co.  V.  Harney,  32  Cal.  App.  268.  162 
Pac.  664. 

11.  Complaint  In  action  to  enforce.  —  A 
complaint  in  an  action  agrainst  stockholders 
to  recover  the  amount  of  their  respective 
liabilities  arising  out  of  an  alleged  indebt- 
edness of  the  corporation  to  the  assignor 
of  the  plaintiff,  which  avers  that  the  cor- 
poration "within  three  years  last  past  be- 
came and  now  is  indebted  to  the  plaintiff 
for  a  balance  due  upon  an  open  book  ac- 
count," sufficiently  shows  that  the  defen- 
dants were  stockholders  at  the  time  of  the 
creation  of  the  original  account,  in  the 
absence  of  a  special  demurrer. — Cutting  v. 
Oliphant,  27  Cal.  App.  120,  148  Pac.  940. 

12.  Constmctlon— ^Stock"  and  'Shares*-* 
Liability. — There  is  no  basis  for  a  conclu- 
sion that  the  legislature  designed  to  restrict 
the  meaning  of  the  term  "stockholder"  so 
as  to  exclude  from  liability  any  person  who 
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voluntarily  accepts  ownership  thereof  and 
is  sui  ffenerls.  The  idea  appears  to  have 
been  to  enlargre  the  term  so  as  to  make 
it  include  persons  who  mierht  not  otherwise 
be  held  to  be  included. — ^Western  Pac.  R.  Co. 
V.  Godfrey,  166  Cal.  846,  Ann.  Cas.  1916B 
825,  136  Pac.  284. 

18.  The  words  "stock"  and  "shares"  are 
not  interchangeable.  —  Film  Producers  v. 
Jordan,  171  Cal.  664,   154  Pac.  604. 

14.  The  liability  of  the  stockholders  is 
a  primary  and  statutory  liability  which  is 
in  nowise  affected  by  actions  aeralnst  the 
corporation  of  which  they  are  stockholders 
to  recover  upon  its  contractual  obligations. 
— ^Union  Trust  Co.  v.  Journei^y,  29  Cal.  App. 
602,  166  Paa  999. 

15.  An  action  brouflrht  upon  the  statutory 
liability  of  the  defendants  as  stockholders 
of  a  corporation  to  recover  the  balance  due 
on  the  corporation's  promissory  note  is  not 
abated  by  the  pendency  of  a  prior  action 
against  the  corporation  to  recover  Judgrment 
upon  the  note,  nor  by  the  pendency  of  a 
prior  action  against  five  of  the  nine  defen- 
dants In  the  present  action  to  recover  judgr- 
ment  against  such  defendants  upon  their 
contractual  liability  as  general  guarantors 
of  such  indebtedness  of  the  corporation. — 
Union  Trust  Co.  v.  Journeay,  29  Cal.  App.  602, 
166  Pac.  999. 


16.  Bnforeemcnt  of  llnbUlty^ — The  state 
superintendent  of  banks  is  not  authorized, 
under  the  banking  act  of  1909,  to  enforce 
the  constitutional  liability  of  the  stockhold- 
ers of  a  bank  which  he  has  taken  over  for 
the  purpose  of  liquidation,  to  the  creditors; 
such  right  is  personal  to  the  creditors,  and 
no  part  of  the  business  of  banking. — ^Will- 
iams V.  Carver,  171  Cal.  658,  154  Pac.  472. 

17.  A  judgment  creditor  who  has  ex- 
hausted his  legal  remedies  against  a  cor- 
poration may  maintain  an  action  in  equity 
against  a  stockholder  who  is  indebted  on  an 
unpaid  stock  subscription. — Llewellyn  Iron 
Works  V.  Abbott  Kinney  Co.,  172  Cal.  210, 
165  Pac.  986. 

18.  Foreign  eorpomttons. — ^Where  a  cor- 
poration is  formed  outside  of  California  for 
the  purpose  of  doing  business  in  this  state, 
the  stockholders  so  far  as  concerns  business 
transacted  here  are  liable  in  accordance 
with  our  statutes.  It  is  not  necessary  to 
the  stockholders'  liability  that  the  articles 
of  incorporation  contain  langruage  showing 
the  specific  purpose  of  transacting  business 
here.  It  is  enough  that  the  articles  author- 
ize the  doing  of  business  in  any  state  or 
country  which  the  directors  may  select.  The 
stockholder  impliedly  consents  that  when 
the  directors  select  a  place  for  the  transac- 
tion of  corporate  business  that  they  shall 
have  power  to  bind  him  so  far  as  the  laws 
of  that  place  may  require. — ^Provident  Gold 
Mln.  Co.  V.  Haynes,  178  Cal.  44,  169  Pac.  165. 

10.  UablUty  attaches,  when. — The  liabil- 
ity of  the  stockholders  to  pay  their  pro- 
portionate parts  of  a  debt  arising  out  of  an 
executory  agreement  of  the  corporation  to 
purchase  goods  at  an  agreed  price,  which 


goods  were  later  delivered  and  accepted, 
attached  to  the  stockholders  owning  stock 
at  the  time  the  contract  was  made  and  not 
to  those  who  were  stockholders  at  the 
time  the  goods  were  delivered.  —  Coulter 
Dry  Goods  Co.  v.  Wentworth,  171  Cal.  500, 
168  Pac.  989. 

20.  Each  stockholder  of  a  corporation  is 
individually  liable  under  article  XI,  sec- 
tion 8,  of  the  constitution  and  section  822 
of  the  Civil  Code,  not  only  for  all  "debts," 
but  for  all  "liabilities"  contracted  while 
he  is  a  stockholder,  and  a  liability  is  created 
when  a  contract  binding  on  it  is  made  by 
the  corporation,  independently  of  any  ques- 
tion as  to  when  the  right  to  enforce  it  may 
accrue. — Coulter  Dry  Goods  Co.  v.  Went- 
worth, 171  Cal.  600,  158  Pac.  989. 

21.  Natorc  of  IlabUlty.— The  liability  of 
a  stockholder  to  the  corporation  for  the 
amount  of  his  unpaid  assessment  Is  one 
arising  from  contract. — Marshall  v.  Wentz, 
28  Cal.  App.  640,  158  Pac.  244. 

22.  The  liability  of  a  paid-up  stock- 
holder to  the  corporation  for  the  amount 
of  his  assessment  does  not  differ  from  the 
liability  of  a  stockholder  who  is  assessed 
upon  his  unpaid  subscription  for  stock,  so 
far  as  the  question  of  garnishment  is  con- 
cerned.— Marshall  v.  Wentz,  28  Cal.  App. 
640,  168  Pac.  244. 

28.  A  corporation  when  created  becomes 
the  agent  of  the  stockholders  to  make  such 
contracts  and  incur  such  liabilities  as  are 
authorized  by  law  and  its  articles  of  Incor- 
poration, and  its  contracts  thus  made  bind 
its  stockholders  to  the  extent  named. — ^Mar- 
shall V.  Wentz,  28  Oal.  App.  640,  163  Pac.  244. 

24.  The  liability  of  a  stockholder  of  a 
corporation  to  the  corporation  for  the 
amount  of  an  assessment  Is  one  arising  upon 
an  implied  contract,  and  subject  to  gar- 
nishment.— ^BCarshall  v.  Wentz,  28  Cal.  App. 
640,  168  Pac.  244. 

25.  Stockholders  in  a  corporation  are  per- 
sonally liable  for  the  payment  of  a  note 
which  they  sign. — ^Miller  &  Lux  v.  Dunlap, 
28  Cal.  App.   818,   162  Pac.   809. 


§324. 


1.  Pledge  or  transfer  of  atoclc — The  de- 
livery of  the  certificate  with  assignment  and 
power  Indorsed,  passes  the  entire  title  in 
the  shares,  both  legal  and  equitable. — ^Fowles 
V.  Nat.  Bank  of  California,  167  Cal.  668,  140 
Pac.   271. 

2.  A  pledge  of  stock,  not  recorded  In  the 
books  of  the  corporation,  is  valid  as  be- 
tween the  parties,  and  the  Issuance  of  a 
new  certificate  for  such  stock  can  not  be 
called  in  question  by  third  persons. — ^Man- 
ning V.  App  Consolidated  Gold  Mln.  Co.,  171 
Cal.  611,  164  Pac.  801. 

3.  Title  to  stock  may  be  transferred  by 
delivery  of  certificates. — Stowe  v.  Harvey, 
241  U.  S.  199,  60  L.  Bd.  968,  86  Sup.  Ct.  Rep. 
541,  afllrming  184  C.  C.  A.  635,  219  Fed.  17. 

4.  A  transfer  of  corporate  stock  is  good 
as  against  creditors  where  the  certificate, 
properly  indorsed.  Is  delivered  to  the  pur- 
chaser, although  the  stock  remains  on  the 
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books  of  the  company  in  the  name  of  the 
seller. — Stowe  v.  Harvey,  241  U.  S.  199,  60 
li.  Bid.  963,  36  Sup.  Ct.  Rep.  641,  afflrmingr 
184  C.  C.  A.  636,  219  Fed.  17. 

§326. 

1.     Sto«k  held  In  name  of  married  ^voaum. 

— One  Is  not  called  upon  to  make  any  in- 
quiries in  takingr  stock  standing  on  the 
books  of  a  corporation  in  the  name  of  a 
woman,  married  or  slngrle,  and  he  has  the 
rlfirht  to  assume,  in  the  absence  of  some- 
thins  reasonably  sufficient  to  create  a  sus- 
picion to  the  contrary,  that  she  is  the  sole 
owner  and  empowered  to  transfer  the  same. 
— Fowles  V.  Nat.  Bank  of  California,  167 
Cal.  663,  140  Pac.  271. 

§331. 

1.  Levy  of  assemunent.  —  Ordinarily  the 
board  may  levy  assessments  upon  the  cap- 
ital stock  after  as  well  as  before  the  par 
value  of  the  stock  has  been  fully  paid. 
This  section  is  in  the  nature  of  a  grrant 
of  power,  and  authorizes  a  corporation  to 
make  a  levy  and  collect  the  assessments 
for  certain  purposes,  but  it  is  not  com- 
pulsory that  the  corporation  do  so. — ^Lum  v. 
American  Wheel  &  Veh.  Co.,  165  Cal.  667, 
Ann.  Cwm.  1916A  816,  133  Pac.  303. 

2.  Where  the  stock  subscription  con- 
tract is  silent  upon  the  question  this  and 
the  following  sections  of  the  code  become 
part  of  the  contract,  with  the  result  that 
calls  or  assessments  for  unpaid  subscrip- 
tions can  be  made  only  upon  the  terms 
and  In  the  manner  and  form  prescribed  in 
those  sections. — Los  Angeles  Athletic  Club 
V.  Spires,  166  Cal.  173,  136  Pac.  298. 

3.  In  an  action  to  recover  on  a  subscrip- 
tion to  corporate  stock  the  subscriber  can 
not  contend  that  such  subscription  is  only 
collectible  by  assessments  levied  under  this 
and  the  foUowingr  sections. — Beedy  v.  San 
Mateo  Hotel  Co.,  27  Cal.  App.  663,  150  Pac. 
810. 

4.  The  only  difference  between  the  lia- 
bility of  a  paid-up  stockholder  to  the  cor- 
poration for  the  amount  of  his  assessment 
and  the  liability  of  a  stockholder  who  is 
assessed  upon  his  unpaid  subscription,  if 
any,  is  that  the  one  mifirht  be  founded  upon 
an  express  contract  to  pay,  the  other  upon 
one  implied.  Either  would  be  a  "debt." — 
Marshall  v.  Wentz,  28  Cal.  App.  640,  163  Pac. 
244. 

6.  The  corporation  is  the  asent  of  a 
stockholder  to  carry  on  its  business,  incur 
liabilities  and  call  on  him  for  his  proper 
proportion  of  the  money  needed  to  meet 
its  current  expenses  and  other  obllgrations. 
There  exists  an  implied  contract  upon  his 
part  to  pay  to  it  money  whenever  for  the 
proper  purposes  of  the  corporation  the  di- 
rectors by  legral  assessments  call  upon  him 
for  it. — ^Marshall  v.  Wentz,  28  Cal.  App.  640, 
163  Pac.   244. 

§347. 

1.  Action  for  recovery  of  atoelc. — ^A  con- 
dition precedent  is  imposed  upon  the  recov- 


ery of  the  stock.  Where  the  tender  of  the 
amounts  was  alleged  in  the  complaint  and 
denied  in  the  answer  a  flndlner  by  the  court 
on  conflictiner  evidence  that  no  tender  was 
made  is  conclusive  on  the  appellate  court 
The  tender  must  be  made  in  such  unequivo- 
cal terms  that  no  bona  fide  dispute  or 
misunderstanding  could  arise  resardingr  it. 
— Shannon  v.  Tooker,  167  Cal.  484,  ^0  P^^c- 
10. 

§349. 

1.  Action  to  enforce  —cssmcnt* — Section 
349  of  the  Civil  Code  erives  the  board  of 
directors  the  rigrht  to  proceed  against  a 
stockholder  personally  to  collect  any  assess- 
ment remaining  unpaid  and  impose  upon 
him  the  correlative  duty  of  paylngr  it.  To  all 
this  he  assented  by  acceptinar  the  stock 
and  there  was  an  implied  contract  on  his 
part  to  abide  by  the  action  of  the  board  of 
directors  in  those  particulars  and  to  pay 
assessments  when  legrally  called  upon  by 
them  to  do  so. — ^Marshall  v.  Wentz.  28  Cal. 
App.   640,    163  Pac.   244. 

2.  When  one  acquires  stock  and  becomes 
a  member  of  the  corporation,  all  the  provi- 
sions of  the  Civil  Code  declaringr  under  what 
circumstances,  for  what  purposes  and  how 
the  directors  may  levy  assessments  and  the 
methods  they  may  pursue  in  collecting^  them, 
enter  Into  and  become  a  part  of  his  contract 
relation  with  it. — ^Marshall  v.  Wentz.  28  Cal. 
App.  640,  163  Pac.  244. 

§354. 

SUITS  BY  CORPORATIONS. 

1,  2.  As  to  generally. 

3.  Forfeiture   of  corporate   charter — Suffi- 

ciency  of  pleading  of. 
4,  5.  — ^Proof  of  forfeiture — Admissibility  of 

evidence. 
6,  7.  — Substitution  of  trustees. 

1.  Aa  to  generally. — ^In  an  action  on  a 
promissory  note,  brought  by  a  national 
bank,  it  can  not  be  urged  as  a  defense  that 
the  term  of  its  corporate  existence  had 
expired,  where  there  is  evidence  that  the 
plaintiff  was  carrying  on  its  business  as  a 
national  bank  when  the  transaction  occurred 
and  when  the  action  was  commenced  and 
for  fourteen  years  prior  thereto,  as  such 
corporation  was  at  least  a  de  facto  corpora- 
tion and  entitled  to  maintain  the  action. — 
First  Bank  v.  Pennlg,  28  Cal.  App.  267,  161 
Pac.  1163. 

2.  The  directors  of  every  corporation, 
whether  it  has  forfeited  its  charter  or  not, 
are  the  real  persons  and  actors  in  actions 
begun  by  it  or  for  its  benefit,  and  this  being 
so,  it  does  not  seem  to  be  so  material 
in  what  name  they  begin  their  action  so 
long  as  the  Identity  of  their  act  as  the  act 
of  the  corporation  is  undeniable. — Kehrlein- 
Swinerton  Construction  Co.  v.  Rapken,  80 
Cal.  App.  11,  156  Pac.  972. 

3.  Forfdtvrc  of  corporate  charter-^nfll- 
cicncy  of  pleading  of. — In  an  action  by  a 
corporation,  an  allegation  in  the  answer  of 
the    Incapacity    of    the    plaintiff    to    begin 
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or  maintain  the  action  because  of  the  prior 
forfeiture  of  its  charter,  "that  the  plaintiff 
is  not  now,  or  was  at  the  time  of  the  fllingr 
of  the  complaint,  a  corporation  organized 
or  ezistingr  under  or  by  virtue  of  the  laws 
of  the  state  of  California,  or  of  any  state, 
and  that  prior  to  the  commencement  of  the 
action  the  said  plaintiff,  after  due  and  reg- 
ular proceedingrs  for  that  purpose,  had  for- 
feited its  charter  as  a  corporation  and  as 
such  ceased  to  exist,  and  ever  since  said 
time  has  ceased  to  be  a  corporation,"  while 
loosely  and  inartiflcially  drawn,  sufficiently 
puts  in  issue,  in  the  absence  of  a  special 
demurrer,  the  forfeiture  of  the  plaintiffs 
charter.  —  Kehrlein-Swinerton  Construction 
Co.  V.  Rapken,  SO  Cal.  App.  11,  156  Pac.  972. 

4.  — ^Proof  of  forfeitiure — AdmlmilbUlty  of 
eTidence. — In  such  an  action,  the  certificate 
of  the  secretary  of  state  is  not  sufficient 
to  prove  the  forfeiture  of  the  plaintiffs 
charter  for  the  nonpayment  of  its  license 
tax,  as  the  grovernor's  proclamation  declar- 
ing such  forfeiture,  or  a  certified  copy 
thereof,  is  the  only  competent  proof. — Kehr- 
lein-Swinerton Construction  Co.  v.  Rapken, 
80  Cal.  App.  11.  156  Pac.  972. 

5.  The  proclamation  of  the  governor  is  an 
essential  step  in  proceedings  to  forfeit  the 
charter  of  a  corporation  for  failure  to  pay 
its  license  tax;  and  the  only  proof  that  can 
be  received  of  such  proclamation  is  the  orig- 
inal, or  a  certified  copy  thereof. — Kehrlein- 
Swinerton  Construction  Co.  v.  Rapken,  30 
Cal.  App.  11,  166  Pac.  972. 

6.  — iSnlMrtltiittoift  of  trasteoa. — In  such  an 
action,  the  plaintiff  has  the  right  during 
the  trial  to  have  the  names  of  its  directors 
as  trustees  substituted  for  its  own  name 
as  party  plaintiff,  upon  proof  or  suggestion 
of  the  forfeiture  of  its  charter  prior  to  the 
commencement  of  the  action.  —  Kehrlein- 
Swinerton  Construction  Co.  v.  Rapken,  80 
Cal.  App.   11,   156  Pac.    972. 

7.  Where  a  corporation  which  has  for- 
feited its  charter  through  failure  to  pay 
its  license  tax  brings  an  action  for  breach 


of  contract,  it  is  proper  to  grant  plaintiff's 
motion  for  a  substitution  of  the  names 
of  the  trustees  of  the  corporation  as  party 
plaintiff.  —  Kehrlein-Swinerton  Construction 
Co.  V.  Rapken,  30  Cal.  App.  11,  166  Pac.  972. 


§359. 


ISSVANCB  OF  STOCK  FOR  OTHBR  THAN 

MONBY. 

1.  For  pa  tent- rights. 

2.  For  promissory  note. 

8.  To  be  paid  out  of  dividends. 

1.  For  patent-rtgkta.  —  The  issuance  of 
stock  of  a  corporation  in  exchange  for  pat- 
ent-rights of  unascertained  value,  where  it 
is  not  shown  that  such  rights  were  over- 
valued knowingly  or  otherwise,  does  not 
render  the  stockholders  to  whom  the  stock 
was  issued  liable  to  the  creditors  of  the 
corporation  for  any  unpaid  subscription  on 
the  stock,  because  of  the  fact  that  a  few 
days  prior  to  the  exchange  other  stock 
of  the  corporation  was  authorized  to  be 
sold  at  a  value  less  than  par. — Harrison  v. 
Armour,   169  Cal.   787,  148  Pac.   1166. 

2.  For  promissory  note* — A  corporation 
is  not  prohibited  from  issuing  its  stock 
for  the  promissory  note  of  the  purchaser, 
as  a  promissory  note  is  included  within  the 
word  "property,"  as  used  in  section  359 
of  the  Civil  Code,  which  prohibits  corpo- 
rations from  issuing  its  stock  "except  for 
money  paid,  labor  done,  or  property  actually 
received." — Quartz  Glass  &  Mfg.  Co.  v.  Joyce, 
27  Cal.  App.  528,  150  Pac.  648. 

8.  To  be  paid  oat  of  dlTldenda. — A  secret 
agreement  between  a  corporation  and  a  pur- 
chaser of  its  stock  that  the  stock  shall  be 
paid  for  out  of  dividends  to  be  declared  upon 
the  stock  is  invalid,  since  the  effect  thereof 
is  to  make  a  gift  of  the  stock,  with  the 
corporation  reserving  the  right  to  dividends 
thereon  in  a  sum  equal  to  the  amount  of 
the  note,  and  constitutes  no  defense  to  an 
action  brought  by  the  corporation  on  the 
note. — Quartz  Glass  &  Mfg.  Co.  v.  Joyce.  27 
Cal.  App.   523,  150  Pac.   648. 


CHAPTER  III. 

CORPORATE  POWERS. 

ARTICLE  I. 

GENERAL  POWERS. 
I  361.  Changing  number  of  directors  of  corporation. 

§  361.    OHANOINO  NUMBER  OF  DIRECTORS  OF  CORPORATION.  Any 

corporation  or  association  may  increase  or  diminish  the  number  of  its  directors  or 
trustees  by  the  vote  or  written  assent  of  stockholders  representing  a  majority  of  its 
subscribed  capital  stock,  or,  if  it  has  no  capital  stock,  by  the  vote  or  written  assent 
of  a  majority  of  the  members.  A  certificate  over  the  corporate  seal,  setting  forth 
the  action  taken  by  the  stockholders,  or  members,  and  stating  the  new  number  of 
directors,  shall  be  signed  by  the  president  and  secretary  of  such  corporation  or  asso- 
ciation, and  filed  In  the  office  of  the  county  clerk  of  the  county  where  its  original 
articles  of  incorporation  were  filed,  and  a  copy  of  said  certificate,  certified  by  such 
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county  clerk,  shall  be  filed  in  the  office  of  the  secretary  of  state,  whereupon  the  number 
of  directors  or  trustees  shall  be  chang^ed  as  stated  in  said  certificate.  This  section 
shall  apply  to  all  corporations  existing  under  the  laws  of  the  State  of  California, 
whether  organized  and  incorporated  prior  to  the  enactment  of  this  code,  or  subsequent 
thereto. 

History:  Original  section,  relating  to  consolidation  of  mining  com- 
panies on  Joining  claims,  enacted  March  21,  1872;  amended  March  20, 
1876,  Code  Amdts.  1875-6,  p.  75;  repealed  by  .Code  Commission,  Act 
March  18,  1901,  Stats,  and  Amdts.  1900-1,  p.  351;  act  held  unconsti- 
tutional, see  History,  §  4,  C.  C;  re-repealed  March  22,  1905,  Stats,  and 
Amdts.  1905,  p.  775;  present  section  enacted  as  a  new  section  and 
given  the  same  number  June  11,  1915,  Stats,  and  Amdts.  1915,  p.  1456; 
May  10,  1917,  Stats,  and  Amdts.  1917,  p.  327.   In  effect  July  27,  1917. 


§361a. 

1.  Consent  to  transfer  of  corporate  fran- 
chise —  Const  ractlon. —  Whether  or  not  a 
franchise  must  be  included  in  order  to  ren- 
der a  sale  invalid  is  not  clear,  but  it  is 
certain*  that  If  a  corporation  be  engaged 
in  business,  such  business  must  be  Included 
in  the  sale  before  such  sale  can  be  brought 
within  either  the  terms  or  the  meaning 
of  this  section.  A  corporation  whose  sole 
tangrible  asset  was  a  piece  of  real  estate, 
and  whose  business  was  the  conduct  of 
running  a  race  track,  holding  fairs  and 
exhibitions  of  live  stock  thereon,  and  farm- 
ing: a  part  thereof,  may  sell  the  entire 
property,  excluding  the  business,  without 
complying:  with  this  section. — Shaw  v.  Hol- 
lister  Land  &  Imp.  Co.,  166  Cal.  257,  185  Pac 
965. 

2.  This  section  makes  no  reference  to 
option  contracts  to  purchase  real  estate, 
the  inhibition  being  as  to  the  "sale,  lease, 
assignment,  transfer  or  conveyance  of  the 
business,  franchise,  and  property"  as  a  whole 
unless  the  prescribed  conditions  are  com- 
plied with. — ^Bradford  v.  Sunset  Land  & 
Water  Co.,  80  Cal.  App.  87,  157  Pac.  20. 

8.  The  rule  forbidding  an  assignment  of 
the  business,  franchise  and  property  of  a 
corporation  without  the  consent  of  stock- 
holders holding  not  less  than  two-thirds 
of  the  stock,  does  not  preclude  a  board 
of  directors,  one  of  whom  owns  practically 
all    of   the   stock   of   the   corporation,   from 


authorizing  the  filing  of  a  voluntary  peti'> 
tion  in  bankruptcy. — Bell  v.  Blessing,  225 
Fed.  750. 

4m  —Consent  need  not  be  filed. — Where 
the  consent  of  stockholders  is  given  in  writ- 
ing to  a  conveyance  of  real  property  of  the 
corporation,  the  failure  to  file  the  same  does 
not  invalidate  the  deed. — Buxton  v.  Penn- 
sylvania Lumber  Co.,  221  Fed.  718. 

5.  The  stockholders  only  can  take  ad- 
vantage of  the  failure  to  comply  with  the 
statute  requiring  their  consent  to  the  con- 
veyance to  be  filed;  the  statutory  provisions 
are  for  their  protection,  not  for  the  protec- 
tion of  creditors. — ^Buxton  v.  Pennsylvania 
Lumber  Co.,    221    Fed.    718. 


§362. 


1.  Constmctlon. — ^This  section  gives  the 
right  to  curtail  the  corporate  term  by  an 
amendment  to  its  articles  of  incorporation. — 
Tognazzini  v.  Jordan,  165  Cal.  19,  Ann.  Cms. 
1914C,  655,  130  Pac.  879. 

2.  This  section  contained  originally  a 
proviso  against  corporate  extension.  The 
act  as  origrinally  passed  said  "provided  that 
the  time  of  the  existence  of  such  corporation 
shall, not  be  by  such  amendment  extended 
beyond  the  time  fixed  in  the  original  articles 
or  certificates  of  incorporation."  In  the 
amendments  of  1893  and  1908  this  proviso 
is  substantially  repeated  (Stats.  1898,  p.  181; 
Stats.  1903,  p.  411). — Tognazzini  v.  Jordan, 
165  Cal.  19,  Ann.  Caa.  1914C  665,  180  Pac.  879. 


ABTICIxE  II. 

RECORDS. 

§  377.  Records — of  what,  and  how  kept. 

f  378.  Other  records  to  be  kept  by  corporations  for  profit,  and  others.     [Stock  and  transfer 
book.] 

§377.  RECORDS— OF  WHAT,  AND  HOW  KEPT.  All  corporations  for 
profit  are  required  to  keep  a  record  of  all  their  business  transactions;  a  Journal  of  all 
meetings  of  their  directors,  members,  or  stockholders,  with  the  time  and  place  of 
holding  the  same,  whether  regular  or  special,  and  if  special,  its  object,  how  authorized, 
and  the  notice  thereof  given. 

The  record  must  embrace  every  act  done  or  ordered  to  be  done;  who  were  present, 
and  who  absent;  and,  if  requested  by  any  director,  member,  or  stockholder,  the  time 
shall  be  noted  when  he  entered  the  meeting  or  obtained  leave  of  absence  therefrom. 
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On  a  similar  request,  the  ayes  and  noes  must  be  taken  on  any  proposition,  and  a 
record  thereof  made.  On  similar  request,  the  protest  of  any  director,  member,  or 
stockholder,  to  any  action  or  proposed  action,  must  be  entered  in  full.  Such  records 
shall  be  open  to  the  inspection  of  any  legislative  committee,  board,  commission,  or 
officer  of  the  State  of  California  whose  duty  it  is  to  inspect  or  examine  the  same,  and 
of  any  director,  member,  or  bona  fide  stockholder  thereof; 

[Examination  and  Inspection,  denied  when.]  provided,  however,  the  board  of  direc- 
tors may,  by  unanimous  vote,  deny  such  examination  or  inspection  to  a  stockholder 
who  demands  the  same  with  intent  to  use  to  the  injury  of  the  corporation  the  informa- 
tion to  be  acquired  thereby,  and  a  satisfactory  showing  of  such  intent  shall  be  a 
complete  defense  to  any  action  or  proceeding  brought  by  any  such  person  to  compel 
the  officers  of  any  such  corporation  to  submit  any  of  such  records  for  his  inspection 
or  examination. 

History:     Enacted  March  21, 1872;  amended  May  31,  1917,  Stats,  and 
Amdts.  1917,  p.  1407.   in  effect  July  30,  1917. 


1.     Minute-book^— Competent    aa   eTidence.       executed   by  the  officers  of  the  corporation 


— Inasmuch  as  the  code  requires  the  keeping 
of  books  of  the  minutes  of  the  proceedings 
of  directors,  the  minute-book  of  the  corpo- 
ration is  admissible  as  evidence  to  show  that 
a  certain   promissory  note  In   question   was 


by  authority  of  the  directors,  duly  authenti- 
cated by  a  resolution  adopted  by  the  board 
of  directors. — ^Unlon  Trust  Co.  v.  Dickinson, 
30  Cal.  App.   91,   167   Pac.   616. 


§378. 


RECORDS  TO  BE  KEPT  BT  CORPORATIONS  FOR 


PROFIT,  AND  OTHERS.  [STOCK  AND  TRANSFER  BOOK.]  In  addiUon  to  the 
records  required  to  be  kept  by  the  preceding  section,  corporations  for  profit  must  keep 
a  book,  to  be  known  as  the  "stock  and  transfer  book,"  in  which  must  be  kept  a  record 
of  all  stock;  the  names  of  the  stockholders  or  members,  alphabetically  arranged; 
installments  paid  or  unpaid;  assessments  levied  and  paid  or  unpaid;  a  statement  of 
every  alienation,  sale,  or  transfer  of  stock  made,  the  date  thereof,  and  by  and  to 
whom;  and  all  such  other  records  as  the  by-laws  prescribe. 

Corporations  for  religious  and  benevolent  purposes  must  provide  in  their  by-laws 
for  such  records  to  be  kept  as  may  be  necessary. 

Such  stock  and  transfer  book  shall  be  open  to  the  inspection  of  any  officer,  bona 
fide  stockholder,  member,  or  creditor  of  the  corporation. 

History:     Enacted  March  21, 1872;  amended  May  31,  1917,  Stats,  and 
Amdts.  1917,  p.  1407.   In  effect  July  30,  1917. 


1.  Inopectlon  of  corporate  books  and  ree- 
ordSd — ^A  stockholder  of  a  corporation  has 
the  rigrht  to  Inspect  a  record  showing:  the 
names  and  postofllce  addresses  of  the  stock- 
holders prepared  by  the  board  of  directors, 
and  it  is  no  defense  to  a  proceeding  In  man- 
damus to  compel  inspection  that  such  rec- 
ord Is  not  one  required  by  law  to  be  kept 
by  the  officers,  or  that  the  purpose  of  the 


inspection  is  not  to  benefit  the  corporation, 
but  to  injure  and  embarrass  it  in  the  trans- 
action of  its  business. — Poor  v.  Tamell,  28 
Cal.  App.  714,  163  Pac.  976. 

2.  Corporate  books  are  not  for  public 
Information. — Stowe  v.  Harvey,  241  U.  S.  199, 
60  L.  Ed.  953,  36  Sup.  Ct  Rep.  541,  affirming 
134  C.  C.  A.  635,  219  Fed.  17. 
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CHAPTER  IV. 


EXTENSION  AND  DISSOLUTION  OF  CORPORATIONS. 
§  400.  Directors  of  corporation  are  trustees  of  creditors,  on  dissolution. 

§  400.    DIBECTOBS  OF  OOBPOBATION  ABE  TBUSTEES  OF  OBEDIT- 

ORS,  ON  DISSOLUTION.  Unless  other  persons  are  appointed  by  the  court,  the 
directors  or  managers  of  the  affairs  of  a  coporatlon  at  the  time  of  its  dissolution  are 
trustees  of  the  creditors  and  stockholders  or  members  of  the  corporation  dissolved,  and 
have  full  powers  to  settle  the  affairs  of  the  corporation,  collect  and  pay  outstanding 
debts,  sell  the  assets  thereof  in  such  manner  as  the  court  shall  direct,  and  distribute 
the  proceeds  of  such  sales  and  all  other  assets  to  the  stockholders.  Such  trustees  shall 
have  authority  to  sue  for  and  recover  the  debts  and  property  of  the  corporation,  and 
shall  be  Jointly  and  severally  personally  liable  to  its  creditors  and  stockholders  or 
members,  to  the  extent  of  its  property  and  effects  that  shall  come  into  their  hands. 
Death,  resignation  or  failure  or  inability  to  act  shall  constitute  a  vacancy  in  the  posi* 
tion  of  trustee,  which  vacancy  shall  be  filled  by  appointment  by  the  superior  court 
upon  i>etition  of  any  person  or  creditor  interested  in  the  property  of  such  corporation. 
Such  trustees  may  be  sued  in  any  court  in  this  state  by  any  person  having  a  claim 
against  such  corporation  or  its  property.  Trustees  of  corporations  heretofore  dissolved 
or  whose  charters  have  heretofore  been  forfeited  by  law  shall  have  and  discharge 
in  the  same  manner  and  under  the  same  obligations,  all  the  powers  and  duties  herein 
prescribed.  Vacancies  in  the  office  of  trustees  of  such  corporations  shall  be  filled  as 
hereinbefore  provided. 

History:  Enacted  March  21,  1872;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  352;  act  held  uncon- 
stitutional, see  Kerr's  Cyc.  C.  C,  §  4;  amendment  re-enacted  March  21, 
1905,  Stats,  and  Amdts.  1905,  p.  563;  May  11,  1917,  Stats,  and  Amdts. 
1917,  p.  380.   In  effect  July  27,  1917. 


1.  Conatructlon. — ^This  section  does  not 
have  the  effect  of  continuing  the  existence 
of  the  corporation  as  cestui  que  trust  or 
otherwise  so  as  to  render  It  capable  of 
defending  actions  In  its  own  name. — Lowe 
V.  Superior  Court,  165  Cal.  708,  184  Pac.  190. 

2.  Section  10a,  added  to  the  Corporation 
License  Act  (Stats.  Ex.  Sess.  1906,  p.  22),  is 
substantially  similar  to  this  section.  — 
Brandon  v.  Umpqua  Lumber  &  Timber  Co., 
166  Cal.  322,  136  Pac  62. 

3.  The  board  of  directors  as  officers  of  the 
corporation  are  trustees  of  the  stockholders, 


and  can  not.  without  beingr  guilty  of  fraud, 
secure  to  themselves  advantages  not  com- 
mon to  the  latter. — Poor  v.  Tarnell,  28  Cal. 
App.  714,  163  Pac.  976. 

4.  The  provisions  of  this  section  and  sec- 
tion 665  of  the  Code  of  Civil  Procedure 
were  not  intended  to  apply  in  case  of  disso- 
lution of  a  corporation  by  and  according 
to  any  particular  method.  It  is  the  fact 
of  dissolution,  the  termination  of  the  ex- 
istence of  the  corporation  as  such  that  the 
statute  contemplates. — Henderson  v.  Palmer 
Union  Oil  Co.,  29  Cal.  App.  451,  156  Pac.  65. 
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CHAPTER  VI. 

FOREIGN  CORPORATIONS. 

1 405.  Designation  of  person  on  whom  process  may  be  served.  Service  on  secretary  of  state 
valid,  when  [repealed]. 

%  406.  Foreign  corporations,  statute  of  limitations  in  favor  of.  Proof  of  corporate  existence. 
Change  of  designation  [repealed]. 

§  408.  Foreign  corporations  to  file  certified  copies  of  articles  of  incorporation  [repealed]. 

{  409.  Foreign  corporations,  fees  to  be  paid  by,  on  filing  certified  copies  of  articles  of  incor- 
poration [repealed]. 

§  410.  Foreign  corporations,  penalty  for  failure  to  file  certified  copies  of  articles  of  incorpora- 
tion [repealed]. 

§405.    DESIGNATION  OF  PEfiSON  ON  WHOM  PBOOESS  MAT  BE 

SERVED.   SERVICE  ON  SECRETARY  OF  STATE  VAUD,  WHEN  [repealed]. 

History:  Amended  by  Code  CommisBlon,  Act  March  21,  1901,  Stats, 
and  Amdts.  1900-1,  p.  553;  act  held  unconstitutional,  see  Kerr's  Oyc. 
C.  C,  §  4;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  630,  a 
codification  of  §  1  Act  March  17,  1899  (see  introductory  note  to  chap- 
ter) ;  amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  558,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  410;  repealed  May  11,  1917,  Stats,  and 
Amdts.  1917,  p.  381.   In  effect  July  27,  1917. 

§406.    FOREIGN   CORPORATIONS,   STATUTE   OF  LIMITATIONS   IN 

FAVOR  OF.     PROOF  OF  CORPORATE  EXISTENCE.     CHANGE  OF  DESIGNATION 
[repealed]. 

History:  Enacted  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  553;  act  held  unconstitutional,  see  Kerr's  Cyc. 
C.  C,  §4;  re-enacted  March  21,  1905,  Stats,  and  Amdts.  1905,  p.  630 
(see  introductory  note  to  this  chapter) ;  repealed  May  11,  1917,  Stats, 
and  Amdts.  1917,  p.  381.  In  effect  July  27,  1917. 
« 

§408.    FOREIGN  OOSPORATIONS  TO  FILE  CERTIFIED  COPIES  OF 

ARTICLES  OF  INCORPORATION   [repealed]. 

History:  Ehiaotment  approved  March  21,  1905,  Stats,  and  Amdts. 
1905,  p.  631;  amended  March  18,  1907,  Stats,  and  Amdts.  1907,  p.  559, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  411;  repealed  May  11,  1917,  Stats, 
and  Amdts.  1917,  p.  381.  In  effect  July  27,  1917. 

§  409.    FOREIGN  CORPORATIONS,  FEES  TO  BE  PAID  BT,  ON  FIUNO 

CERTIFIED  COPIES  OF  ARTICLES  OF  INCORPORATION  [repealed]. 

History:  Enactment  approved  March  21,  1905,  Stats,  and  Amdts. 
1905,  p.  631;  repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  381.  In 
effect  July  27,  1917. 

§  410.    FOREIGN  CORPORATIONS,  PENALTY  FOR  FAILURE  TO  FILE 

CERTIFIED  COPIES  OF  ARTICLES  OF  INCORPORATION   [repealed]. 

History:  Enactment  approved  March  21,  1905,  Stats,  and  Amdts. 
1905,  p.  631;  amended  April  26,  1911,  Stats,  and  Amdto.  1911,  p.  1113; 
repealed  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  381.  in  effect  July  27, 
1917. 
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TITLE  n. 

INSUBANCE  COBPORATIONS. 

CHAPTER  I. 

GENERAL  PROVISIONS. 
I  421.  InvestmeDt  of  capital,  surplus,  and  acetunulatioiis. 

§421.    INVESTMENT    OF    CAPITAL,    SUEPLUB,    AND    AOOUMULA- 

TIONS.  Corporations  organized  under  the  laws  of  this  state  for  the  transaction  of 
any  kind  of  insurance  business  authorized  by  such  laws  may  invest  their  capital, 
surplus  and  accumulations  in  the  purchase  of,  or  loans  upon  any  of  the  securities 
specified  in  subdivisions  one  to  five  inclusive  of  this  section. 

1.  [United  States  bonds.]  Bonds  or  interest-bearing  notes  or  obligations  of  the 
United  States  or  those  for  which  the  faith  and  credit  of  the  United  States  are  pledged 
for  the  payment  of  principal  and  interest. 

2.  [State  bonds.]  Bonds  of  this  state  or  those  for  which  the  faith  and  credit  of 
the  State  of  California  are  pledged  for  the  payment  of  principal  and  interest  and  bonds 
of  any  other  state  in  the  United  States  that  has  not,  within  five  years  next  preceding 
such  Investment  by  such  insurance  company,  defaulted  in  payment  of  any  part  of  either 
principal  or  interest  due  upon  any  legally  authorized  bond  issue. 

3.  [County,  etc.,  bonds.]  Bonds  or  interest-bearing  notes  or  obligations  Issued 
under  authority  of  law  by  any  county,  municipality  or  school  district  in  this  state, 
or  in  any  other  state  or  territory  of  the  United  States;  provided,  that  said  county, 
municipality  or  school  district  or  the  state  or  territory  in  which  it  is  located  has  not, 
within  two  years  next  preceding  such  investment  by  such  insurance  company,  defaulted 
in  payment  of  any  part  of  either  principal  or  interest  due  upon  any  legally  authorized 
bond  issue. 

4.  [Road  division,  etc,  bonds.]  Bonds  of  any  permanent  road  division  in  this  state, 
and  any  irrigation  district  bonds  which  the  law  may  now  or  hereafter  authorize  as 
legal  investments  for  insurance  companies;  provided,  that  the  total  amount  of  bonds 
issued  by  any  such  irrigation  district  does  not  exceed  sixty  per  centum  of  the  aggregate 
market  value  of  the  lands  within  such  district,  and  of  the  water,  water  rights,  canals, 
reservoirs,  reservoir  sites  and  irrigation  works  owned  or  to  be  acquired  or  constructed 
with  the  proceeds  of  any  such  bonds,  by  such  district,  such  facts  in  reference  to  bonds 
of  irrigation  districts  to  be  determined  by  a  commission  now  or  hereafter  authorized 
by  law  to  ascertain  and  re^rt  upon  such  facts. 

5.  [First  mortgage  notes.]  (a)  Notes  or  bonds  secured  by  first  mortgage  or  deed 
of  trust  or  other  first  lien  upon  real  estate,  improved  or  unimproved;  provided,  that 
the  principal  so  loaned  or  the  entire  note  or  bond  issue  so  secured  shall  not  exceed 
sixty  per  centum  of  the  market  value  of  such  real  estate,  or  of  such  real  estate  with 
improvements  taken  as  security  at  the  date  of  investment;  provided,  also,  in  case  said 
loan  is  made,  or  said  note  or  bond  issue  created  for  a  building  loan  on  real  estate,  that 
at  no  time  shall  the  principal  so  loaned  or  the  entire  outstanding  note  or  bond  Issue 
exceed  sixty  per  centum  of  the  market  value  of  the  real  estate  and  the  actual  cost  of  the 
improvements  thereon  taken  as  security;  or 

[Notes  guaranteed  by  poiicy  of  mortgage  insurance.]  (b)  Notes  or  bonds  secured 
by  mortgage  or  deed  of  trust,  payment  of  which  is  guaranteed  by  a  policy  of  mortgage 
insurance,  and  mortgage  participation  certificates,  issued  by  a  mortgage  insurance 
company  in  accordance  with  the  provisions  of  chapter  eight  of  title  two  of  part  four 
of  division  first  of  the  Civil  Code;  provided,  that  no  insurance  corporation  shall  make 
any  investment  in  any  of  the  securities  specified  in  subdivisions  one,  two,  three,  four 
and  five  of  this  section  in  an  amount  exceeding  the  market  value  of  such  security,  at 
the  date  of  such  investment 
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6.  [Investment  of  balance  of  capital.]  Corporations  organized  for  and  engaged  in 
the  business  of  flre»  life  or  marine  insurance,  may»  after  the  investment  of  two  hundred 
thousand  dollars,  and  corporations  organized  for  and  engaged  in  the  business  of  trans- 
acting any  other  kind  of  insurance  authorized  by  law,  except  mortgage  insurance,  may 
also,  after  the  investment  of  one  hundred  thousand  dollars  in  any  of  the  securities 
specified  in  subdivisions  one,  two,  three,  four  and  five  of  this  section,  invest  the  balance 
of  their  capital,  surplus  and  any  accumulations  in  the  purchase  of  or  loans  updn  the 
stock  of  any  corporation  (except  a  mining  corporation)  organized  and  carrying  on 
business  under  the  laws  of  this  state,  or  the  laws  of  the  United  States,  which  stocks 
have,  at  the  date  of  such  investment,  a  market  value  of  not  less  than  their  paid-in 
value,  or  in  the  purchase  of,  or  loans  upon,  interestrbearing  bonds  issued  by  a  corporar 
tion  organized  under  the  laws  of  any  state  or  territory  in  the  United  States,  which 
corporation  has  not,  within  five  years  next  preceding  the  date  of  such  investment, 
defaulted  in  payment  of  any  part  of  either  principal  or  interest  of  any  bond  of  the 
issue  of  which  the  bonds  which  comprise  such  investment  form  a  part,  and  which 
stocks  or  bonds  must,  in  each  case,  be  rated  as  first-dass  securities;  provided,  that 
any  Investment  made,  under  the  provisions  of  this  subdivision  of  this  section  shall  be 
approved  by  vote  of  two-thirds  of  all  the  directors  of  the  investing  corporation.  Such 
approval  shall  be  entered  upon  the  records  or  minutes  of  such  corporation. 

[Record  of  Investment.]  Such  entry  must  show  the  fact  of  making  such  investment, 
the  amount  thereof,  the  name  of  each  director  voting  to  approve  the  same,  the  amount, 
character  and  value  of  the  security  purchased  or  taken  as  collateral,  and  if  the  invest- 
ment be  a  loan,  the  name  of  the  borrower,  the  rate  of  interest  thereon,  and  the  date 
when  the  loan  will  become  due  or  payable.  It  shall  be  the  duty  of  the  secretary  of 
any  such  investing  corporation  to  report  in  writing  during  the  months  of  January  and 
July  of  each  year  to  the  insurance  commissioner,  the  data  above  set  forth  respecting 
each  such  investment,  and  the  insurance  commissioner  may,  if  any  such  Investment 
is  not  approved  by  him,  require  the  corporation  to  sell  or  dispose  of  the  same. 

7.  [Policy  loans.]  Life  insurance  companies  may  also  loan  upon  their  own  policies; 
provided,  that  the  amount  so  loaned  upon  each  policy  shall  not  exceed  the  reserve 
against  said  policy  at  the  time  said  loan  is  made;  provided,  further,  that  no  policy 
locms  whatever  shall  ever  be  used  as  security  which  may  be  deposited  with  the 
insurance  commissioner  under  section  six  hundred  thirty-four  of  the  Political  Code; 
and  provided,  further,  that  whenever  any  such  loan  in  any  amount  is  made  on  a  policy 
registered  with  the  insurance  commissioner  under  said  section  six  hundred  thirty-four 
of  the  Political  Code,  such  registration  shall  be  forthwith  canceled. 

8.  [Securities  Issued  In  foreign  country.]  Any  insurance  company  of  this  state 
doing  business  in  any  foreign  country  may  invest  so  much  of  its  funds  as  are  required 
to  meet  its  obligation  incurred  In  such  foreign  country  and  In  conformity  to  the  laws 
thereof,  in  the  same  kind  of  securities  issued  in  such  foreign  country  that  such  com-' 
pany  is  by  law  allowed  to  invest  in  this  state,  and  subject  to  the  limitations  imposed 
by  law  in  this  state. 

History:  Added  by  Code  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  355;  held  unconstitutional,  see  History,  §  4,  C.  C; 
re-enacted  March  3,  1905,  Stats,  and  Amdts.  1905,  p.  34;  also  re-enacted 
March  21,  1905,  with  slight  variations  which  latter  enactment  is  given 
in  Kerr's  Cyc.  Codes,  Pocket  Codes  of  1909,  and  Cumulative  Supple- 
ment 1906-1913  as  §421  [a];  repeal  enacted  March  18,  1907,  Stats,  and 
Amdts.  1907,  p.  597,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  411;  the 
re-enactment  approved  March  21,  1905,  and  retained  as  No.  §  421  [a],  as 
above  indicated,  was  amended  by  Act  of  June  6,  1913,  and  numbered 
S  421,  Stats,  and  Amdts.  1913,  p.  488;  June  12,  1915,  Stots.  and  Amdts., 
1915,  p.  1582;  May  26,  1917,  Stats,  and  Amdts.  1917,  p.  976.  In  effect 
July  27,  1917. 
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CHAPTER  VI. 

LIFE,  HEALTH,  ACCIDENT,  AND  ANNUITY  OE  ENDOWMENT  INSURANCE 

ON  THE  ASSESSMENT  PLAN. 

§  453e.  Formation  of  corporations;  issuing  of  contracts;  investments. 

§463e.    FORMATION  OF  COSPORATIONS;  ISSUINO  OF  OONTRAOTS; 

INVESTMENTS.  Corporations  may  be  formed  to  carry  on  the  business  of  mutiial 
Insurance  upon  the  assessment  plan,  and  are  subject  only  to  the  provisions  of  this 
chapter.  No  such  corporation  may  issue  contracts  of  insurance  until  at  least  five 
hundred  persons  have  applied,  in  writing,  to  the  insurance  commissioner,  for  member- 
ship or  insurance  therein,  and  have  paid  to  the  treasurer  of  such  corporation  the  sum 
of  twenty-five  thousand  dollars.  This  sum  must  be  invested  in  bonds  or  securities, 
approved  by  the  insurance  commissioner  of  this  state,  or  deposited  in  some  bank 
in  this  state  where  it  will  earn  interest.  Said  bonds  or  securities,  or  evidences  of 
such  depojBlt,  must  be  placed,  through  the  insurance  commissioner  of  this  state,  with 
the  state  treasurer,  and  the  principal  sum  must  be  held  in  trust  for  the  contract 
holders  of  such  corporation,  with  the  right  in  the  corporation  to  exchange  said  bonds, 
securities,  or  evidence  of  bank  deposit  for  others  of  like  value. 

[Certificate  of  insurance  oommlssloner.]  Such  corporation  must  also,  as  a  condi- 
tion precedent  to  issuing  any  contracts  of  insurance,  obtain  the  written  certificate  of 
the  insurance  commissioner  that  it  has  complied  with  the  requirements  of  this  chapter; 
and  that  the  name  of  the  corporation  is  not  the  same  as  that  of  any  other  corporation 
of  this  or  other  states,  as  indicated  by  the  insurance  department  reports  in  his  office; 
nor  must  the  commissioner  approve  any  name  or  title  so  closely  resembling  another 
as  to  mislead  the  public.  No  corporation  formed  hereunder  has  legal  existence  after 
one  year  from  the  date  of  its  articles,  unless  its  organization  has  been  completed  and 
business  commenced;  nor  shall  any  corporation  or  individual  solicit,  or  cause  to  be 
solicited,  any  business,  until  such  corporation  has  complied  with  the  provisions  of 
section  six  hundred  thirty-three  of  the  Political  Code.  Nothing  contained  in  this  chapter 
shall  be  construed  to  exempt  any  corporation  from  the  provisions  of  sections  two 
hundred  ninety-six  and  two  hundred  ninety-nine  of  this  code. 

History:  Enactment  approved  March  20,  1905,  Stats,  and  Amdts. 
1905,  p.  418;  a  codification  of  §  2  Act  March  19,  1891,  Stats,  and  Amdts. 
1891,  p.  126;  amended  May  26,  1917,  Stats,  and  Amdts.  1917,  p.  955.  In 
effect  July  27,  1917. 


§466. 


1.  Constractlon. — ^Thls  section  has  no  ef- 
fect on  certain  public  utility  corporations, 
Inasmuch  as  It  was  repealed  as  to  them 
by  sections  52b  and  52e  of  the  Public  Utili- 
ties Act,  which  went  Into  effect  March  23, 
1912  (Stats.  Ex.  Sess.  1911,  p.  18).— Moss  v. 
Smith,  171  Cal.  777,  155  Pac.  90. 

§466. 

FO^VITBRS   OF  RAIIiROAD   CORPORATIONS. 

1,  2.  Construction — As  to   constructing:  road 
across   or  alonfir   streams,   roads,   etc. 
(subd.  5). 
8.  — ^Laylngr  out  road  (subd.  4). 

'4,  5.  Land  for  freight- wharves  and  sheds. 

1.  Constmctlon^Aa  to  constmctlnv  road 
acTOM  or  alonv  streamsy  roadSp  ^^  (subd.  S). 

— This  section  is  qualified  and  limited  by 
section  470. — San  Pedro,  L.  A.  &  S.  L.  R.  Co. 
V.  LionfiT  Beach,  172  Cal.  631,  168  Pac.  204. 

2.  While  this  subdivision  authorizes  the 
construction  alongr  any   street,   it  does  not 


authorize  turnouts  or  sldingrs  in  a  street 
or  elsewhere. — San  Pedro,  L.  A.  &  S.  L.  R 
Co.  V.  Liong  Beach,  172  Cal.  631,  158  Pac.  204. 
8-  —Laying  out  road  (subd.  4).  —  This 
section  merely  grives  power  to  construct  and 
maintain  a  railroad,  and  does  not  purport 
to  grrant  franchises. — San  Pedro,  L.  A.  & 
S.  I*  R.  C?o.  V.  Jjong  Beach,  172  Cal.  631,  168 
Pac.  204. 


4.     Land  for  frelffht-wharrea  and 

A  railroad  corporation  has  the  right  to  con- 
demn land  for  frelgrht-wharves  and  sheds, 
as  beingr  land  reasonably  "necessary  to  suc- 
cessfully work  and  conduct  the  business 
of  the  road"  and  as  a  necessary  appendage 
or  adjunct  thereto,  within  the  meaning  of 
section  466  of  the  Civil  Code,  where  the 
railroad  extends  to  a  navigable  river 
througrh  a  large  area  of  highly  productive 
land  and  upon  such  river  there  is  a  heavy 
steamboat  traffic  engaged  In  carrying  the 
products  of  such  land. — ^Vallejo  &  N.  R.  Co. 
V.  Reed  Orchard  Co.,  169  Cal.  546,  147  Pac. 
288. 


8814 


Tit.III,cha.II4II.] 


RAILROAD    CORPORATIONS — ^POWBRS,    BTC. 


II 


5.  It  is  not  necessary  that  a  railroad  cor- 
poration, in  order  to  obtain  a  rtgrht  to 
maintain  wharves  as  a  part  of  its  road» 
should  first  obtain  a  wharf  franchise  in 
pursuance  of  sections  628  to  681,  inclusive, 
and  section  2921  of  the  Political  Code. — ' 
Vallejo  &  N.  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  645,  147  Pac.  288. 

§466a. 

1.  Bneetrlc  railroads. — ^In  their  principal 
essentials,  electric  railroads  now  have  the 
same  lesral  status  as  steam  railroads. — ^Los 
Angreles  v.  Los  Angeles  Pac.  Co.,  81  Cal.  App. 
100.   169  Pac.   992. 


§466. 


1.  Con«tractlon.  —  Compliance  with  the 
requirement  of  maklngr  a  map  and  profile 
and  fllingr  the  same  is  not  a  condition 
precedent  to  the  exercise  of  the  rigrht  of 
eminent  domain. — Northwestern  Pac.  R.  Co. 
V.  Lambert,  166  Cal.  749,  137  Pac  1116. 

§468. 

1.  Forfeiture  of  frtutchlse— Constmctlon. 

— The  term  "road"  was  intended  to  include 
the  main  line  and  all  branches  of  the  rail- 
road company,  and  this  applies  both  to 
origrinal  '  and  to  consolidated  companies. 
There  is  nothing:  in  section  473  as  amended 
in  1901  to  indicate  an  intention  to  changre 
this. — ^Northwestern  Pac.  R.  Co.  v.  Lambert, 
166  Cal.  749.  187  Pac.  1116. 

2.  The  purpose  of  this  section  is  to  se- 
cure the  due  completion  and  full  operation 
of  the  road  from  one  end  to  the  other  and 
also  of  the  intermediate  branches,  and  the 
first  sentence  thereof  does  not  apply  to 
the  construction  of  tracks  over  land  subse- 
quently acquired  at  a  terminus  to  increase 
its  facilities  and  ability  to  accommodate 
the  traffic. — People  v.  Southern  Pacific  Co., 
172  Cal.  692.  158  Pac.  177. 

S.  Section  468  of  the  Civil  Code,  which 
provides  that  "every  railroad  corporation 
must,  within  two  years  after  fllinff  its  origri- 
nal articles  of  Incorporation,  begrin  the  con- 
struction of  its  road,  and  must  every  year 
thereafter  complete  and  put  in  full  opera- 
tion at  least  five  miles  of  its  road,  until  the 
same  is  fully  completed;  and  upon  its  fail- 
ure so  to  do,  for  the  period  of  one  year, 
its  rigrht  to  extend  its  road  beyond  the 
point  then  completed  is  forfeited.'*  has  no 
logical  relation  to  the  construction  ot 
tracks  over  lands  subsequently  acquired  at 
one  terminus  for  the  purpose  of  increasing^ 
its  facilities  and  capacity  to  accommodate 
the  traffic  to  be  handled  at  that  end  of  the 
line. — People  v.  Southern  Pacific  Co.,  172 
Cal.  692,   158  Pac.  177. 

4.  Such  code  provision  refers  to  the  orig- 
inal articles  of  incorporation,  which  are 
provided  for  in  section  291  of  the  Civil  Code, 
and  its  purpose  is  to  secure  the  performance 
of  the  promise  implied  from  the  part  of 
the  articles  requiringr  due  completion  and 
full  operation  of  the  road  from  one  end 
to  the  other  and  also  of  the  intermediate 


branches.  —  People  v.   Southern   Pacific   Co., 
172  C^l.  692,  158  Pac.  177. 

S.  ^-l^iirpose  of  aectloa^i — ^The  main  ob- 
ject of  this  section  is  to  provide  for  a  for- 
feiture of  the  rigrht  to  operate  a  railroad, 
in  case  of  failure  to  keep  It  in  "full  opera- 
tion." It  was  not  intended  to  apply  and 
has  no  application  to  the  determination 
of  whether  or  not  the  property  of  a  railroad 
or  other  public  service  corporation  is  "opera- 
tive" within  the  meaning  of  section  14  of 
article  XIII  of  the  constitution  and  the  act 
of  April  1,  1911  (Stats.  1911,  p.  580).  The 
clause  merely  defines  what  shall  be  deemed 
"full  operation"  sufficient  to  escape  for- 
feiture.— San  Diegro  &  Ariz.  R  Co.  v.  State 
Board,  166  Cal.  560,  132  Pac.  1044. 

§470. 

1.  ConatrnctloB.  —  This  section  qualifies 
and  limits  subdivision  5  of  section  465. — 
San  Pedro,  L.  A.  &  S.  L.  R  Co.  v.  Longr 
Beach,  172  Cal.  631,  158  Pac.  204. 

§473. 

1.  Coaurtmetlon. — There  Is  nothing:  herein 
to  indicate  an  intention  to  changre  the  law 
in  holding:  that  the  term  "road"  as  used 
in  section  468  included  the  main  line  and  all 
branches  of  both  the  orig:inal  and  consol- 
idated railroad  companies.  —  Northwestern 
Pac.  R.  Co.  V.  Lambert,  166  Cal.  749,  137  Pac. 
1116. 


§474. 


1.  CoaatmetloB.  —  The  words  "swamp, 
overfiowed,  or  other  public  lands  of  the 
state"  include  tide  lands  and  submerg:ed 
lands. — People  v.  Southern  Pac.  Co.,  172  Cal. 
692,   158  Pac.   177. 

2.  The  errant  made  by  this  section  is  a 
direct  g:rant  to  each  company  accepting:  it. 
It  is  g:eneral  and  unlocated,  but  becomes  de- 
fined and  complete  when  the  corporation 
selects  the  land,  files  a  plat  thereof,  records 
the  selection  and  it  is  approved  by  the  sur- 
veyor-g:eneral,  and  his  permit  to  use  the 
same  is  duly  issued  to  the  corporation.  This 
permit  tog:ether  with  the  statutory  gn^'ant 
g:ive  the  grantees  an  easement  or  franchise 
over  the  land  described  for  the  use  of  the 
corporation  and  for  all  necessary  adjuncts 
thereon. — People  v.  Southern  Pac.  Co.,  172 
Cal.  692,  158  Pac.  177. 

§483. 

1.  CoBatmctlon. — Under  the  provisions  of 
section  510  this  section  g-overns  the  duty 
of  street  railroad  companies. — Kelly  v.  Santa 
Barbara  Consol.  R  Co.,  171  Cal.  415,  158 
Pac.  908. 

2.  Greater  precaution  neeesaary  ^vhen 
paraenver  obliged  to  ride  on  step*. — Where 
a  passeng:er  on  a  street-car  is  obliged,  by 
reason  of  the  crowded  condition,  to  ride 
upon  the  step  of  the  car,  a  new  contract 
and  relationship  springs  into  existence  be- 
tween him  and  the  carrier,  making  it  incum- 
bent upon  the  former  to  take  greater  pre- 
cautions for  his  own  safety,  and  upon  the 
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latter  to  use  greater  precautions  in  the. 
operation  of  the  car. — Kelly  v.  Santa  Bar- 
bara Consol.  R.  Co.,  171  Cal.  416,  153  Pac. 
908. 


§485. 


1.  Duty  to  fence— KUllnv  of  stock. — The 

provisions  of  section  485  of  the  Civil  Code 
as  that  section  existed  prior  to  the  amend- 
ment of  1916,  that  railroad  corporations 
must  make  and  maintain  a  grood  and  suffi- 
cient fence  on  either  side  or  both  sides  of 
their  track  and  property,  and  that  in  case 
they  do  not  do  so,  if  their  engine  or  cars 
shall  kill  or  maim  any  cattle  or  other  domes- 
tic animals  upon  their  line  of  road  which 
passes  through  or  along  the  property  thereof, 
they  must  pay  to  the  owner  of  such  cattle 
or  other  domestic  animals  a  fair  market 
price  for  the  same,  unless  it  occurred 
through  the  fault  or  neglect  of  the  owner 
of  the  animal  so  killed  or  maimed,  were  not 
intended  to  be  for  the  benefit  of  owners 
of  stock  running  at  large,  but  the  right  of 
action  thereby  given  existed  only  in  favor 
of  one  having  some  interest  in  the  land 
adjoining  the  right  of  way  of  a  railroad. — 
Wills  V.  Southern  Pac.  Co.,  81  Cal.  App.  723, 
161  Pac.  501. 

2.  The  Interest  of  a  lessee  in  the  land 
constitutes  a  sufficient  ownership  under  the 
statute. — Wills  v.  Southern  Pac.  Co.,  81  Cal. 
App.  723,  161  Pac.  601. 

3.  In  an  action  against  a  railroad  com- 
pany for  damages  for  the  loss  of  certain 
horses  which  were  killed  by  collision  with 
one  of  the  defendant's  trains,  by  reason 
of  the  negligence  of  the  defendant  in  per- 
mitting the  gate  In  its  fence  inclosing  its 
right  of  way  to  be  left  open  and  the  animals 
to  stray  upon  the  track,  the  right  of  the 
plaintifT  in  or  to  the  land  on  which  she 
was  keeping  the  horses  is  not  established, 
by  proof  that  she  leased  the  premises  from 
a  third  party,  without  any  further  proof  that 
such  party  owned  the  land  or  owned  any 
interest  therein,  or  that  he  was  in  posses- 
sion of  it,  or  that  plaintiff  obtained  posses- 
sion through  him. — ^Wills  v.  Southern  Pac 
Co.,  81  Cal.  App.  723,  161  Pac.  601. 

4.  An  instruction  "that  the  laws  of  this 
state  require  railroads  to  maintain  fences  be- 
side their  tracks,  and  if  they  make  a  gate 
in  the  fence,  it  is  a  part  of  tho  fence,  and 
when  there  is  a  road  across  their  track 
with  a  gate  in  the  fence  across  it,  they  are 
under  the  same  duty  to  keep  it  in  repair 
when  erected  as  it  is  regarding  any  other 
part  of  the  fence,  and  alpo  it  is  their  duty 
to  keep  such  gate  closed  at  all  proper  occa- 
sions to  prevent  stock  from  adjoining  lands 
from  passing  upon  the  right  of  way  of 
said  roadbed,"  is  erroneous,  in  that  it  im- 
poses upon  the  defendant  the  absolute  duty 
to  keep  the  gate  closed,  whereas  in  fact  its 
only  duty  was  to  use  reasonable  care  to 
keep  it  closed. — ^Wills  v.  Southern  Pac.  Co., 
81  Cal.  App.  728,  161  Pac.  601. 

§4»7. 

1.  Franchise— CoBstmcttoB  of« — ^A  grant 
of  a  franchise  to  construct  and  operate  a 


railroad  or  other  utility  In  the  street  is  to  be 
strictly  construed,  and,  in  cases  of  a  fair 
doubt,  in  favor  of  the  public  as  against  those 
claiming  under  the  grant. — City  of  Sacra- 
mento V.  Pacific  Oas  &  Electric  Co.,  178  CaL 
787.  181  Pac.  978. 

§498. 

1.  Constmctlon. — Section  20  of  the  Vroo- 
man  Act  should  be  read  in  connection  with 
this  section. — ^Barber  Asphalt  Pav.  Co.  v. 
Jurgens,  170  Cal.  278,  149  Pac.  660. 


§501. 


1.  Rates  of  fare  Constrnctton  of  amend- 
ment of  1903. — The  act  of  1878  limiting  and 
fixing  the  rates  of  fares  on  street  railroads 
in  cities  of  more  than  100,000  inhabitants 
and  providing  a  penalty  for  Its  violation, 
was  superseded  by  the  amendment  of  1908 
to  section  601  of  the  Civil  Code,  which  con- 
sists in  adding  to  the  original  section  which 
provided  that  the  rates  of  fare  should  not 
exceed  ten  cents  for  one  fare  for  any  dis- 
tance under  three  miles,  the  words  "and  in 
municipal  corporations  of  the  first  class 
must  not  exceed  five  cents  for  each  passen- 
ger per  trip  of  any  distance  in  one  direction, 
either  going  or  coming,  along  any  part 
of  the  whole  length  of  the  road  or  its  con- 
nections."— Suydam  v.  Los  Angeles  R.  Co., 
27  Cal.  App.  167,  149  Pac.  66. 

§502. 

1.  Time  for  eommendns  and  completing 
^Ltndtatlon  by  ordinance  granting  fran- 
chise.— ^Where  a  municipal  ordinance  grant- 
ing a  street  railway  corporation  a  franchise 
to  build  and  operate  a  railway  along  a  cer- 
tain route  and  fixes  a  shorter  time  for  the 
commencement  and  completion  than  that 
fixed  by  this  section,  and  which  furthermore 
provides  for  the  forfeiting  of  the  franchise 
as  to  the  uncompleted  portion,  there  is  an 
abandonment  thereof  In  writing  by  the 
grantee  and  a  consent  by  the  city  within 
the  meaning  of  this  section. — ^People  v.  Los 
Angeles  Ry.  Co.,  168  Cal.  406,  148  Pac.  789. 


§510. 


1.  Construction. — Sections  488,  2102,  2184 
and  2186  of  the  Civil  Code,  while  for  the 
most  part  having  direct  reference  to  "rail- 
road corporations,"  by  section  610  of  the 
Civil  Code  govern  the  duties  of  street  rail- 
road companies  "where  applicable,"  and  It 
can  not  be  successfully  argued  that  they 
are  not  applicable  to  such  companies. — ^Kelly 
V.  Santa  Barbara  Consol.  R.  Co.,  171  CaL  416. 
158  Pac.  908. 

§§  528-531. 

1.  Constmction.  —  Sections  528,  529,  680 
and  631  are  to  be  construed  In  connection 
with  Title  in  relating  to  railroad  corpora- 
tions exclusively,  and  In  which  title  section 
465  is  found.  When  so  construed  it  Is 
apparent  these  sections  were  not  intended 
to  apply  to  corporations  formed  for  the 
purpose  of  constructing  and  operating  rail- 
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roads. — ^Vallejo  ft  N.  R.  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  546,  147  Pbc.  2S8. 

§648. 

1.  CoB«tnietloii« — This  section  Is  no  bar 
to  a  contract  by  a  municipality  for  the  pur- 
chase of  a  bulk  supply  of  water  for  a  period 
of  ten  years  from  a  water  company.  The 
airreement  can  not  violate  that  part  of  the 
section  prohibiting  the  grrantlngr  of  an  "ex- 
clusive rlffht"  because  It  does  not  contem- 
plate the  possibility  of  the  town's  future 
purchase  of  water  from  sources  other  than 
those  owned  by  the  water  company. — ^Ifiarln 
Water  &  P.  Co,  v.  Sausallto,  Town  of,  168 
Cal.  687,  148  Pac.  767. 

§649. 

!•  Water  for  ftunlly  vse— Bxpeasea  Inel* 
dental  to  delivery. — ^The  provisions  herein 
iTlvlncr  power  to  prescribe  rules  for  the 
delivery  of  water,  make  it  the  duty  of  the 
corporation  to  deliver  the  water,  and  the 
laying:  of  water  mains  or  pipe  lines  and  the 
expenses  thereof  are  an  Incidental  to  the 
delivery  of  water  and  can  not  be  charged 
to  the  consumer. — Title  Guarantee  &  Trust 
Co.  V.  Railroad  Commission,  168  Cal.  295, 
CMMf  1916A  788,  148  Pac.  878. 


V.  Soledad  Land  ft  W.  Co.,  170  Cal.  221,  149 
Pac.  161. 


§688. 


§662. 


1.  Water   for   lrrlsmtio»— ConstmetloB. — 

Where  the  owner  of  land  lying:  on  the  line 
and  within  the  flow  of  the  canal  of  a  com- 
pany furnishlngr  water  for  irrigation  has 
been  furnished  water  from  such  canal  for 
Irrigratlon  he  is  entitled  hereunder  to  have 
the  supply  of  water  continued  upon  the 
established  rates  and  terms. — ^Turner  v.  Bast 
Side.  Canal  ft  Irr.  Co.,  168  Cal.  108.  142 
Pac.  69. 

2.  — Conatltntloiuaity. — ^Without  decidlngr 
the  constitutionality,  the  supreme  court  say: 
"We  are  satisfied  that  section  652  is  con- 
stitutional. There  is  nothlngr  to  the  claim 
that  it  is  class  legrislation  because  it  applies 
only  to  domestic  corporations." — Fransclonl 


1.  Stoekkolder's  rlgrht  to  Impeet  books, 
ete. — The  examination  which  the  stockholder 
Is  of  riffht  entitled  to  make  under  this  sec- 
tion is  the  same  examination  for  the  refusal 
to  allow  him  to  make  which  the  officers  of 
the  corporation  become  liable  to  the  penal- 
ties of  the  succeeding:  section. — Symmes  v. 
Sierra  Nevada  Min.  Co.,  171  Cal.  427,  158  Pac. 
710. 

2.  Inasmuch  as  the  purpose  of  the  exam- 
ination is  to  arrive  at  the  value  of  the 
property  he  would  be  allowed  the  rig:ht  to 
take  samples  of  the  ore  even  thoug:h  the 
statute  did  not  give  him  the  rigrht.  as  It 
expressly  does  in  this  case.  —  Symmes  v. 
Sierra  Nevada  Min.  Co.,  171  Cal.  427,  168  Pac 
710. 

§689. 

1.  Penalty  for  refnaal  of  right  to  Inspect 
book*  or  visit  ndne« — ^The  rig:ht  to  enforce 
such  a  penalty  in  the  courts  of  this  state 
ag:ainst  a  corporation  org:anixed  under  the 
laws  of  this  state  Is  not  aflfected  by  the  fact 
that  the  properties  of  the  corporation  are 
located  outside  of  the  state. — Symmes  v. 
Sierra  Nevada  Min.  Co.,  171  Cal.  427,  158  Pac. 
710. 

2.  A  stockholder  of  a  mining:  corporation 
has  the  rig:ht,  under  section  588  of  the  Civil 
Code,  not  only  to  make  an  inspection  and 
examination  of  the  properties  of  the  corpora- 
tion, but  to  take  samples  of  the  ore  bodies 
therefrom,  and  where  the  permission  to  take 
samples  is  refused,  he  may  recover  the  mon- 
etary penalty  provided  by  section  689  of  the 
Civil  Code,  and  have  imposed  upon  the 
offending:  officer  the  additional  penalties  pro- 
vided by  such  section,  notwithstanding:  the 
latter  section  does  not  in  terms  provide  a 
punishment  for  a  failure  to  allow  the  taking: 
of  samples,  and  such  taking:  does  not  come 
within  the  strict  definition  of  inspection  and 
examination. — Symmes  v.  Sierra  Nevada  Min. 
Co..  171  Cal.  427,  158  Pac.  710. 


TITIiE  XII. 

BELIGI0U8,  SOCIAL,  AND  BENEVOLENT  COBPOEATIONS. 

f  594.  IncorpoTation  of  associations  having  no  fixed  place  of  business  [new], 
f  604a.  Formation  of  religious  corporations.    Directors. 

§694.    INOOSPORATION    OF    ASSOCIATIONS    HAVINO    NO    FIXED 

PLACE  OF  BUSINESS.  Any  association  of  this  state  mentioned  in  title  twelve  of 
part  four  of  division  first  of  the  Ciyll  Code  made  up  of  constituent  or  member  clubs, 
or  other  subordinate  bodies,  having  a  common  periodical  or  occasional  convention  or 
other  general  assemblage  whether  of  members  or  delegates,  and  operating  on  the 
federation  plan,  whether  state,  district  or  otherwise,  or  having  no  fixed  meeting  place 
for  such  assemblages,  or  having  no  fixed  office  or  principal  place  of  business  in  any 
one  county  or  city  and  county  or  for  the  meetings  of  its  agencies  or  committees  or 
officers,  and  which  association  determines  such  place  or  places  from  time  to  time 
through  its  agencies  and  according  to  its  rules  and  customs,  may  incorporate  under 
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the  proYislons  of  said  title  for  purposes  other  than  profit  and  without  capital  stock. 
The  articles  of  Incorporation  upon  there  being  therein  stated  any  of  the  matters 
hereinabove  mentioned  inconsistent  with  any  part  or  parts  of  section  two  hundred 
ninety  of  the  Civil  Code  need  not  make,  as  to  such  inconsistent  matters,  the  state- 
ments required  by  said  section;  but  such  articles  shall  be  governed  otherwise  by  said 
section  and  the  rules  of  section  six  hundred  three  of  said  code  as  it  now  stands,  except 
that  the  same  officers  who  acted  as  euch  at  the  meeting  authorizing  the  Incorporation 
shall  be  the  ones  to  execute  the  articles  and  that  the  word  Incorporation  Is  to  be 
deemed  substituted  for  the  word  authority  where  the  latter  Is  used  in  said  section; 
and  provided,  further,  that  it  shall  be  immaterial  whether  such  authorization  Is  made 
after  or  before  this  section  goes  into  effect  If  the  proceedings  show  it  to  have  been 
made  In  view  thereof;  and,  further,  that  such  articles  of  Incorporation,  shall  set  forth 
a  means  whereby  its  office  and  constitutional  principal  place  of  business,  which  must 
be  in  this  state,  as  It  exists  from  time  to  time,  may  be  ascertained;  or  must  state  that 
same  shall  be  provided  by  constitution  or  by-law;  and,  until  such  provision  Is  other- 
wise made,  said  place  shall  be  the  place  of  business,  or  if  none  such  the  residence, 
from  time  to  time.  In  this  state  of  the  chief  executive  officer  of  the  corporation. 

History:  Original  section,  providing  as  to  additional  facts  in  an 
Incorporation  of  religious  etc.  corporations,  enacted  March  21,  1872, 
founded  upon  §  176,  Act  April  22,  1850,  Stats.  1850,  p.  374;  as  amended 
April  8,  1862,  Stats.  1862,  p.  125;  and  repealed  May  1,  1911,  Stats,  and 
Amdts.  1911,  p.  434;  present  section  approved  May  23,  1917,  Stats,  and 
Amdts.  1917,  p.  830.   In  effect  July  27,  1917. 

§  604a.    FORMATION  OF  RELXOIOUS  CORPORATIONS.    DIRECTORS. 

fV)r  the  administration  of  the  temporalities,  and  for  the  management  of  the  property 
and  estate  of  any  church,  diocese,  synod,  or  district  or  other  organization  of  such 
church,  or  for  the  administration  of  the  temporalities,  and  for  the  management  of 
the  property  and  estate  of  any  religious  society  or  order,  community,  or  other  organi- 
zation of  said  religious  society  or  order,  any  church,  diocese,  synod  or  other  organlzap 
tlon  of  such  church,  or  any  community  or  other  council,  or  other  organization  of  any 
such  religious  society  or  order,  or  of  any  community  or  other  organization  of  such 
religious  society  or  order,  may  elect  directors  and  become  an  Incorporation  In  the 
manner  prescribed  in  this  title,  and  with  all  the  powers  and  duties  and  for  the  uses 
and  purposes  in  this  title  provided  for  benevolent  or  religious  incorporations,  and 
subject  to  all  the  limitations  and  provisions  in  said  title  prescribed,  except  as  other- 
wise provided  in  this  section;  provided,  that  directors  of  any  such  Incorporation  may 
be  elected  and  by-laws  for  its  government  may  be  made  and  amended  in  accordance 
with  the  constitution,  by-laws,  discipline,  rules  and  regulations  of  such  church,  diocese, 
synod,  or  district  or  other  organization  of  such  church,  or  in  accordance  with  the  con- 
stitution, by-laws,  discipline,  rules  and  regulations  of  such  religious  society  or  order, 
or  of  any  community,  or  other  organization  of  such  religious  society  or  order,  at  any 
meeting; 

[Attesting  of  certificate  of  incorporation.]  and  provided,  the  certificate  of  incorpora- 
tion and  of  the  election  of  directors  to  be  filed  shall  be  sufficiently  attested  by  the 
signatures  of  the  presiding  officer,  president,  or  other  head,  and  acting  secretary  of 
such  church,  diocese,  synod,  or  other  organization  of  such  church,  or  of  the  com- 
munity or  other  council  or  other  organization  of  such  society  or  order,  and  that  the 
limitations  of  section  five  hundred  ninety-five  shall  not  apply  to  such  corporations 
heretofore  organized  or  formed,  or  hereafter  organized  under  this  section  when  land 
is  held  or  used  for  churches,  hospitals,  schools,  colleges,  asylums,  or  parsonages. 

[Powers.]  Every  such  corporation  heretofore  organized  or  formed,  or  hereafter 
organized  pursuant  to  the  provisions  of  this  section  shall  have  power  to  contract  in 
the  same  manner  and  to  the  same  extent  as  a  natural  person,  and  may  sue  and  be 
sued,  and  may  defend  in  all  courts  and  places  in  all  matters  and  proceedings  what- 
soever and  shall  have  authority  to  borrow  money,  give  promissory  notes  therefor,  and 
secure  the  payment  thereof  by  mortgage  or  other  lien  upon  property  real  or  personal, 
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and  may  buy,  sell,  lease*  mortgage  and  deal  in  real  and  personal  property  In  the  same 
manner  tliat  a  natural  person  may,  subject,  however,  to  the  provisions  of  section  five 
hundred  ninety-eight  of  this  code;  and  may  receive  bequests  and  devises  for  its  own 
use,  or  upon  trusts,  to  the  same  extent  as  a  natural  person,  subject,  however,  to  the 
provisions  of  section  one  thousand  three  hundred  thirteen  of  the  Civil  Code  of  the 
State  of  California  and  may  appoint  attorneys  In  fact. 

History:  Enactment  approved  June  10,  1913,  Stats,  and  Amdts.  1913, 
p.  566;  amended  May  21,  1917,  Stats,  and  Amdts.  1917,  p.  784.  In  effect 
July  27,  1917. 


TITLE  XVI. 

BUILDING  AND  LOAN  ASSOCIATIONS. 
I  638.  Security  for  loans.  Interest. 

§638.  SEOUBITY  FOR  LOANS.  INTESEST.  For  every  loan  made  a 
note  or  obligation,  expressing  and  setting  forth  the  exact  rate  of  interest,  must  be 
executed  by  the  borrower,  secured  by  a  first  mortgage  or  deed  of  trust  upon  unen- 
cumbered real  estate  having  an  appraised  value  of  not  less  than  twenty-five  per  cent 
in  excess  of  the  face  of  the  loan,  except  such  loans  as  may  be  made  upon  the  security 
of  bonds  specified  in  section  six  hundred  forty-seven;  or  in  lieu  of  a  mortgage  or  deed 
of  trust,  loans  to  the  extent  of  not  exceeding  ninety  per  cent  of  the  then  withdrawable 
value,  may  be  made  upon  the  pledge  of  free  shares  or  certificates  as  security  for  their 
repayment.  The  board  of  directors  may  from  time  to  time  fix  the  rate  of  interest 
to  be  charged  on  loans.  A  borrower  may  at  any  time  repay  his  loan  together  with 
interest  or  arrears  due  thereon  and  upon  the  surrender  of  the  shares,  or  certificate 
pledged  as  security  therefor. 

History:  Original  section  providing  rate  of  interest  on  a  security 
for  loans,  approved  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  255; 
amended  February  25,  1897,  Stats,  and  Amdts.  1897,  p.  30;  March  11, 
1901,  Stats,  and  Amdts.  1900-1,  p.  268;  repealed  and  present  section 
approved  March  23,  1907,  Stats,  and  Amdts.  1907,  p.  926,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  419;  June  10,  1913,  Stats  and  Amdts.  1913,  p.  551; 
amended  May  21,  1917,  Stats,  and  Amdts.  1917,  p.  780.  In  effect  July  27, 
1917. 


§683. 

1.  Joint  tenaifter  la  peraoaal  property* — 

Personal  property  may  be  held  In  Joint  ten- 
ancy as  well  as  real  property. — ^Estate  of 
Harris,  169  Cal.  725.  147  Pac.  967. 

2.  "A  Joint  tenancy  in  personal  property 
may  be  created  by  an  oral  agreement  by 
which  the  title  to  the  property  is  transferred 
to  two  persons  as  Joint  tenants." — Estate  of 
Harris,  169  Cal.  725,  147  Pac.  967. 

For  other  caaeo  on  Joint  tenancy,  see 
Biennial  1915,  C.  C.  Pt.,  |  761. 

§686. 

1*  Tenaney  In  common. — A  deed  to  two 
persons  presumptively  conveys  to  each  an 
undivided  half  Interest  as  tenants  in  com- 
mon.— Rich  V.  Smith,  26  Cal.  App.  775,  148 
Pac.  545. 

For  other  eaaea  on  tenaney  In  comnuia,  see 
Biennial  1915,  C.  C.  Pt.,  |  761. 


§710. 

1.  Reatraint  oa  marriage  In  wllU — ^Where 
a  testator  by  the  first  clause  of  his  will 
erives  all  his  estate  to  his  wife,  and  then 
provides  that  ''should  she  wish  to  marrie 
agrane  then  seventy- five  per  cent  of  the  hole 
amount  at  my  death  will  gro  to  my  chil- 
dren," he  thereby  imposes  a  condition  In 
restraint  of  marriagre  which  renders  the 
proviso  void  under  section  710  of  the  Civil 
Code. — Estate  of  Scott,  170  Cal.  65,  148  Pac. 
221. 

§711. 

1.  Coadltloac  repvsnant*  when.  —  Where 
the  grrantingr  clause  in  a  deed  purports  to 
convey  a  fee  simple  and  is  followed  by  a 
clause  prohibitingr  the  grrantee  from  convey- 
ingr  without  the  grrantor's  consent,  the  latter 
clause  is  repugrnant  to  the  interest  created 
by  the  former,  and  being:  in  restraint  of 
alienation  is  void. — ^Bonnell  v.  McLiaugrhlin, 
173  Cal.  218,  159  Pac.  590. 
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DIVISION  SECOND. 

PART  I. 

PBOPEBTY  IN  GENERAL. 

Title  I.  Nature  of  property. 
IL  Ownerahip. 
in.  General  definitions. 


TITLE  II. 

OWNEESHIP. 

CHAPTER  II. 

MODIFICATIONS  OF  OWNERSHIP. 


ARTICLE  III. 

RESTRAINTS  UPON  ALIENATION. 

S  715.  How  long  it  may  be  suspended. 

§  718.  Lease  of  city  lots,  for  over  ninety-nine  years,  void. 

§  716.  HOW  LONa  IT  MAY  BE  SUSPENDED.  Except  m  the  single  ease 
mentioned  In  section  seven  hundred  seventy-two,  the  absolute  power  of  alienation  can 
not  be  suspended,  by  any  limitation  or  condition  whatever,  for  a  longer  period  than 
as  follows: 

1.  During  the  continuance  of  the  lives  of  persons  In  being  at  the  creation  of  the 
limitation  or  condition;  or 

2.  For  a  period  not  to  exceed  twenty-five  years  from  the  time  of  the  creation  of  the 
suspension. 

History:     Enacted  March  21, 1872;  amended  May  18,  1917,  Stats,  and 
Amdts.  1917,  p.  699.   in  effect  July  27,  1917. 

youngreat  of  my  two  said  children  would, 
if  alive,  have  reached  the  agre  of  twenty-five 
years,  at  which  time  the  remainder  of  my 
estate  shall  be  divided  equally  between  my 
two  said  children,  or  if  one  be  dead,  then 
to  the  survivor  of  them,"  creates  a  trust  for 
a  term  of  years  and  is  invalid,  beinff  in 
violation  of  section  716  of  the  Civil  Code 
of  California,  as  it  is  possible  in  such  case 
that  the  power  of  alienation  is  suspended 
by  limitation  for  a  longrer  period  than  during 
the  continuance  of  lives  of  persons  In  being:. 
— Estate  of  Bourke,  6  Cof.  Prob.  Dec.  45. 


1.  Restrmlttt  on  alienation— ^harltlea  and 
charitable  vsea. — These  code  provisions  re- 
spectlngr  the  suspension  of  the  power  of 
alienation  have  no  application  to  charities 
and  charitable  uses. — Estate  of  Coleman,  167 
Cal.  212,  Ann.  Caa.  1915C  682,  138  Pac.  992. 

§716. 

1.  Tmat  for  a  term  of  yearn. — ^A  bequest 
of  all  the  testator's  property  In  trust,  to 
convert  the  estate  into  cash  and  keep  the 
proceeds  Invested  and  to  pay  the  Income 
thereof  and  such  portion  of  the  principal  as 
may  be  necessary  "until  such  time  as  the 


§718.    LEASE   OF  OITY  LOTS,   FOR  OVEB  NINETY-NINE  YEARS, 

VOID.    No  lease  or  grant  of  any  town  or  city  lot  for  a  longer  period  than  ninety-nine 
years,  In  which  shall  be  reserved  any  rent  or  service  of  any  kind,  shall  be  valid; 

[Property  of  minor  or  Incompetent.]  provided,  that  the  property  of  any  munici- 
pality, or  any  minor  or  incompetent  person,  shall  not  be  leased  for  a  longer  period 
than  ten  years,  excepting  that  the  sewer  farm  of  a  municipality  and  all  waters  and 
sewage  used  or  discharged  thereon  may  be  leased  for  a  period  not  exceeding  twenty-five 
years; 
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[Tide-lands.]  and  excepting  tliat  the  tide-lands  and  submerged  lands  granted  to 
any  city  by  the  state,  or  any  lands  belonging  to  such  city  adjacent  to  such  tide-lands 
and  submerged  lands,  may  be  leased  for  a  period  not- exceeding  forty  years  If  the 
grant  from  the  State  of  California  of  the  use  of  said  tide-lands  and  submerged  lands 
does  not  provide  specifically  for  a  term  of  years  for  which  said  lands  may  be  leased* 

[Purposes  for  which  tide-lands  may  be  leased.]  Said  tide-lands  and  submerged  lands 
and  lands  adjacent  thereto  can  only  be  leased  for  industrial  uses,  the  purpose  of 
improvement  and  development  of  the  harbor  of  said  city,  and  the  construction  and 
maintenance  of  wharves,  docks,  piers  or  bulkhead  piers  or  for  other  public  uses  and 
purposes  consistent  with  the  requirements  of  commerce  or  navigation  at  said  harbor. 

Kilstory:  Enacted  March  21,  1872;  amended  March  20,  1903,  Stats, 
and  Amdts.  1903,  p.  247;  May  1,  1911,  Stats,  and  Amdts.  1911,  p.  1391; 
May  4,  1915,  Stats,  and  Amdts.  1915,  p.  349;  May  21,  1917,  Stats,  and 
Amdts.  1917,  p.  798.   in  efTect  July  27,  1917. 


§726. 


1.  Accvmnlatlons  beyond  minority. — ^The 
direction  in  a  trust  for  accumulations  be- 
yond the  age  of  the  minority  of  the  legatee 
la  void,  but  8uch  fact  does  not  operate 
to  destroy  the  trust  In  Its  creation  but 
merely  to  avoid  the  provision  for  the  Illegal 
accumulations,  with  the  result  that  the  lega- 
tee after  maturity  would  be  entitled  to 
receive  the  Income  of  the  trust  fund. — ^Estate 
of  Yates,  170  Cal.  254,  149  Pac.  555. 


§740. 


1.  Fntnre  Interest— -Reservation  In  deed 
of  lisbt  to  revoke. — ^A  grantor  may  reserve 
In  his  deed  the  right  to  revoke  the  deed  as 
to  all  or  any  portion  of  the  property  de- 
scribed therein.  There  Is  In  this  section 
at  least  a  very  strong  Implication  that  the 
reservation  of  such  power  as  a  means  of 
defeating  the  Interest  Is  not  contrary  to  law. 
— Tennant  v.  John  Tennant  Memorial  Home, 
167  Cal.  570,  140  Pac.  242. 

§741. 

1.  Constroction.  —  T  h  1«  section  refers 
solely  to  acts  which  the  owner  of  the  Inter- 
mediate estate  may  do  as  owner  or  by  virtue 
of  ownership  and  has  no  application  to  acts 
done  because  he  Is  also  Invested  with  a 
power  of  revocation  entirely  distinct  from 
and  Independent  of  his  ownership  of  the  life 
estate. — ^Tennant  v.  John  Tennant  Memorial 
Home,  167  Cal.  570,  140  Pac.  242. 


§771. 


1.  ITndne  snspenslon  by  tmst. — ^A  bequest 
of  a  sum  of  money  to  a  trustee  to  hold  the 
principal,  accumulate  the  Interest,  and  pay 
both  to  the  beneficiary  when  he  attains  the 
age  of  twenty- five  years  does  no  violence 
to  the  rule  against  perpetuities  and  the 
undue  suspension  of  the  power  of  alienation, 
as  the  ultimate  duration  of  such  trust  Is 
based  upon  a  life  In  being,  and  should  the 
beneficiary  die,  the  trust  absolutely  deter- 
mines for  lack  of  a  beneficiary. — ^Estate  of 
Yates,  170  Cal.  264,  149  Pac.  566. 

2.  Such  a  bequest  vests  in  the  legatee  an 
absolute,  indefeasible  and  disposable  inter- 
est, with  only  the  time  of  payment  post- 
poned and  a  trust  for  accumulation  created 


to  cover  the  time  of  the  deferred  pasrment.— 
Estate  of  Yates,  170  Cal.  254,  149  Pac.  555. 

§776. 

1.  Remainders,  when  effeetive.  —  Estates 
in  remainder  which  are  limited  to  take  effect 
upon  default  in  the  exercise  of  a  power  of 
appointment  are  not  prevented  from  vesting 
by  the  existence  of  the  power,  but  take 
effect  in  the  same  manner  as  if  no  power 
existed,  subject,  however,  to  be  divested  by 
an  exercise  of  the  power. — Qray  v.  Union 
Trust  Co.,  171  Cal.  688,  154  Pac.  S06. 

§779. 

1.  Conatrnetlon. — This  abrogates  the  rule 
in  Shelley's  Case,  and  the  effect  thereof  is  to 
restore  to  courts  of  equity  their  right  to 
construe  the  language  in  an  instrument  in 
accordance  with  the  plain  Import  and  intent. 
—Gray  v.  Union  Trust  Co.,  171  Cal.  637,  154 
Pac.  806. 

§789. 

1.  Termination  of  lease. — A  lease  may  be 
brought  to  an  end  by  the  surrender  of  the 
leased  premises  and  the  acquiescence  in  the 
surrender  by  the  lessor,  and  such  acqui- 
escence is  perhaps  best  evidenced  by  his 
taking  possession  of  the  property  and  as- 
suming again  all  of  the  authority  over  it 
of  an  owner  In  possession. — ^Baker  v.  Bllers 
Music  Co.,  26  Cal.  App.  S71,  146  Pac  1056. 

§801. 

1.  Servltndeii— Rlffht  of  way  (avbd.  4). — 

An  easement  as  a  right  of  way  is  Incident 
to  the  land,  and  passes  with  it  unless  ex- 
pressly excepted  by  the  terms  of  the  deed. — 
Conaway  v.  Toogood,  172  Oal.  706,  168  Pac. 
200. 

2.  When  a  grantor  conveys  land  shut  off 
from  access  to  a  road  by  the  grantor's  re- 
maining land,  or  partly  by  his  land  and 
partly  by  that  of  a  stranger,  a  way  of  ne- 
cessity arises  over  the  adjoining  land  of  the 
grantor. — Mesmer  v.  Uharriet,  174  Cal.  110, 
162  Pac.  104. 

3.  A  way  of  necessity  follows  in  like 
manner  from  a  decree  of  partition,  under 
which  one  of  the  parcels  set  off  in  severalty 
is  entirely  inclosed  by  others.     The  effect 
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of  8uch  partition  is  to  convey  the  Interest 
of  the  various  cotenants  in  the  particular 
parcels  to  the  allottees  of  ^hose  parcels. 
Bach  is,  therefore,  a  grrantor  and  a  grrantee, 
and  the  one  to  whom  an  inclosed  piece  is 
set  off  has  the  same  rigrhts  asainst  the 
others  that  he  would  have  if  they  had  joined 
in  a  voluntary  conveyance  to  him. — ^Mesmer 
V.  Uharriet,  174  Cal.  110,  162  Pac.  104. 

4.  A  party  is  not  entitled  to  a  way  of 
necessity  where  it  is  found  that  he  has  the 
rigrht  to  travel  a  nearer  road,  and  no  such 
unreasonable  expense  or  difficulty  in  reach- 
ing: such  road  is  shown  as  to  establish  a 
necessity  for  traveling:  over  the  other  way. — 
Mesmer  v.  Uharriet,  174  Cal.  110,  162  Pac. 
104. 

6.  Where  access  of  the  inclosed  parcel 
has  been  had  over  different  parcels,  the 
owner  of  such  parcel  has  not  the  rig:ht  to 
arbitrarily  select  one  of  such  parcels  and 
make  it  alone  bear  the  burden  of  the  ease- 
ment— Mesmer  v.  XTharriet,  174  Cal.  110,  162 
Pac.  104. 

6.  A  rig:ht  of  way  may  be  claimed  by  ad- 
verse user,  but  where  asserted  the  claimant 
must  prove  a  continuous  and  uninterrupted 
use  thereof. — Lapique  v.  Morrison,  29  Cal. 
App.  186,  154  Pac.  881. 

7.  A  rigrht  of  way  by  prescription  is  not 
established  where  the  use  of  the  land  has 
been  allowed  by  the  owner  as  a  matter  of 
accommodation  and  the  use  has  not  been 
of  such  character  as  to  apprise  him  of  any 
adverse  claim. — Lapique  v.  Morrison,  29  CaL 
App.   136,   164  Pac.   881. 

8.  A  rig:ht  of  way  by  necessity  can  be 
claimed  and  held  only  where  it  furnishes 
the  only  way  by  which  access  may  be  had 
to  the  property  of  the  claimant. — ^Lapique  v. 
Morrison,  29  Cal.  App.  186,  164  Pac.  881. 

9.  The  rig:ht  of  way  from  necessity  must 
be  in  fact  what  the  term  naturally  imports, 
and  can  not  exist  except  in  cases  of  strict 
necessity.  It  will  not  exist  where  a  man 
can  gret  to  his  property  throug:h  his  own 
land.  That  the  way  over  his  own  land  is 
too  steep  or  too  narrow,  or  that  other  and 
like  difficulties  exist,  does  not  alter  the  case, 
and  it  is  only  where  there  is  no  way  through 
his  own  land  that  a  g:rantee  can  claim  a 
rig:ht  over  that  of  his  g:rantor.  It  must 
appear  that  the  g:rantee  has  no  other  way. — 
Lapique  v.  Morrison,  29  Cal.  App.  136,  164 
Pac.  881. 

§802. 

1.  Servltailea  not  attadied  to  Umfr^BUiK- 
iBS  claims  (snbd.  6). — Cong:re8s  has  provided 
how  a  mining:  claim  can  be  acquired.  In 
s:eneral,  it  may  be  acquired  by  a  discovery 
of  mineral,  particularly  of  STOld,  silver  or 
copper,  and  the  like,  upon  the  public  lands, 
and  by  staking:  the  same  off  or  marking:  it 
upon  the  g:round,  so  that  the  boundaries 
may  be  plainly  de8ig:nated  and  readily  as- 
certained. The  rig:ht  of  continuous  occupa- 
tion may  be  maintained  by  keeping:  up  the 
assessment  work  prescribed  by  law,  and  this 
without  incurring:  the  obligration  toward  the 
g:overnment  of  buying:  and  paying  for  the 


land.  When  an  individual  entitled  to  the 
benefit  of  the  statute  has  made  location  in 
accordance  therewith,  and  g:one  into  pos- 
session, he  is  said  to  be  the  owner  and  in 
possession  of  the  mining:  claim  thus  located. 
Such  a  claim,  when  perfected,  is  declared 
to  be  "property  in  the  hig:hest  sense  of  that 
term,  which  may  be  bougrht,  sold  and  con- 
veyed, and  will  pass  by  descent.*' — Trinity 
Oold  Dredg:ingr  &  Hydraulic  Co.  v.  Beaudry, 
228  Fed.   789. 

§806. 

1.  ESxtent  of  servitiide. — Sale  of  a  lot  of 
land  with  reference  to  a  map  showing:  the 
lot  as  bordering:  on  a  street,  before  the 
recordation  of  the  map  which  was  subse- 
quently recorded,  creates  an  easement  in 
favor  of  the  purchaser  of  the  lot  as  agrsiinst 
the  parcel  of  land  shown  on  the  map  as  a 
street. — E3Iting:e  v.  Santos,  171  Cal.  278,  Asm. 
Cm.  1917A  1143,  152  Paa  915. 

2.  A  purchaser  of  land  for  value  takes 
subject  only  to  interests  in  the  land  of 
which  he  has  actual  notice  or  which  appear 
of  record,  and  this  rule  applies  as  well  to 
easements  as  to  claims  of  a  g:reater  interest. 
>-Mesmer  v.  Uharriet,  174  Cal.  110,  162  Pac. 
104. 

3.  Purchasers  of  a  partitioned  tract  of 
land  are  not  charg:ed  with  notice  that  the 
owner  of  another  parcel  was  entitled  to  a 
way  of  necessity  across  such  land  by  a 
recorded  map  showing:  the  partitioned  lands 
and  that  such  parcel  was  entirely  inclosed 
by  various  other  parcels. — ^Mesmer  v.  Uhar- 
riet, 174  Cal.  110,  162  Pac.  104. 

§811. 

SSXTINGUiSHMBNT. 

1.  Construction  (subd.  4). 
2,  3.  By  abandonment  (subd.  4). 

4.  By  inference. 

5.  By  merger. 

1.  Constmctloa  (snbd.  4). — This  subdi- 
vision is  not  applicable  where  a  franchise 
was  acquired  by  grant  and  not  by  enjoy- 
ment.— People  V.  Southern  Pac.  Co.,  172  Cal. 
692,  158  Pac.  177. 

2.  By  abandomneat  (snbd.  4). — As  a  gen- 
eral rule,  in  order  to  constitute  an  abandon- 
ment of  an  easement  in  a  right  of  way  by 
a  railroad  company,  there  must  be  a  nonuser 
accompanied  by  unequivocal  and  decisive 
acts  on  the  part  of  the  company,  clearly 
showing  an  intention  to  abandon. — People 
V.  Southern  Pac.  Co.,  172  Cal.  692,  158  Pac. 
177. 

3.  In  the  absence  of  a  statute,  mere  non- 
user  for  any  length  of  time  will  not  work 
an  abandonment. — People  v.  Southern  Pac 
Co.,  172  Cal.  692,  168  Pac.  177. 

4.  By  inference. — ^Notice  of  a  disclaimer 
of  the  owner's  interest  and  the  assertion 
of  a  claim  of  adverse  right  of  way  over  the 
land  may  be  inferred  from  notorious  acts.— • 
Conaway  v.  Toogood,  172  Cal.  206,  158  Pac. 
200. 
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6.  By  mercer. — In  order  that  unity  of 
title  to -two  estates  should  extingruish  an  ex- 
isting: easement,  the  ownership  of  the  two 
estates  should  be  co-extensive,  equal  in  va- 
lidity, quality  and  all  other  characteristics. 
— Cheda  v.  Bodkin,  178  Cal.  7,  168  Pac.  1026. 

§830. 

1.  Convtraetlon. — The  partitioninar  of  the 
territory  of  a  county  into  administrative 
districts  is  not  a  srraiit  in  the  sense  that 
such  term  is  used  herein. — People  v.  Wil- 
liams.  29  Cal.  App.   562,   166  Pac   882. 


§832. 


1.  IiAteral  and  subjacent  anpport. — There 
is  no  requirement  of  support  for  buildinsTs 
which  have  been  superimposed  upon  the 
land  adjacent  to  that  upon  which  an  exca- 
vation is  to  be  made. — Alta  Planingr-Mill 
Co.  V.  Garlania,  167  Cal.  179,  138  Pac.  738. 

2.  Nothing  herein  obligres  the  owner  of  a 
building:,  in  order  to  protect  his  tenants, 
to  take  any  steps  whatever  when  the  adjoin- 
ingr  owner  excavates  his  lot  for  bulldingr.  If 
the  tenant  seeingr  his  dangrer  remains  he  can 
not  complain  because  the  owner  failed  to 
do  somethingr  he  was  not  required  to  do 
either  by  the  statute  or  his  contract  with 
his  tenant. — Carty  v.  Blauth,  169  Cal.  718, 
147  Pac.  949. 

3.  The  owner  of  a  building:  does  not,  by 
the  failure  to  provide  lateral  support  for 
his  building:  in  case  of  excavation  on  ad- 
joining: property,  create  and  maintain  a 
nuisance. — Carty  v.  Blauth,  169  Cal.  718,  147 
Pac.  949. 

§841. 

1.  Fence*— Effeet  of  erection  of  bonnd- 
ary. — Adjoining:  land  owners  are  not  neces- 
sarily precluded,  as  to  the  boundary  line 
between  them,  by  the  erection  of  a  fence. — 
Perich  v.  Maurer,  29  Cal.  App.  293,  155  Pac. 
471. 

§853. 

1.  Resnltlnir  tmsts.  —  Where  title  to 
mortg:ag:ed  land  belongring:  to  the  estate  of 
a  deceased  person  is  acquired  by  a  third 
person  under  an  arrang:ement  between  him 
and  the  heirs,  by  the  terms  of  which  he  is 
to  hold  the  land  in  trust  for  them*  and  be 
repaid  the  amount  of  his  outlays  and  inter- 
est, a  resulting:  trust  in  their  favor  is  created, 
and  he  has  only  a  lien  for  his  reimburse- 
ments,— O'Rourke  v.  Skellengrer,  169  Cal.  270, 
146  Pac.  633. 

2.  An  action  in  equity  will  not  lie  to 
compel  an  agent  employed  to  secure  a  lease 
of  real  property  to  make  an  asslgrnment  of 
the  lease,  which  he  procured  in  his  own 
name,  to  his  principal,  where  the  employ- 
ment was  by  parol,  and  the  principal  had 
parted  with  no  consideration. — ^Bauman  v. 
Wuest,  32  Cal.  App.  217,  162  Pac.  434. 

3.  Where 'the  holder  of  an  option  to  pur- 
chase paintings  agrees  to  buy  them  for  the 
benefit    of    one    who    furnishes    the    money 


therefor,  he  is  bound,  on  consummating  the 
purchase,  to  transfer  the  paintings  to  the 
person  who  has  furnished  the  money. — 
McKey  v.  Clark,  283  Fed.  928. 

§866. 

1.  Notice  of  tmst^Bnrdcn  of  proving. — 

One  who  asserts  the  existence  of  a  resulting 
or  constructive  trust  in  real  property  agrainst 
a  purchaser  thereof  for  value,  has  the  bur- 
den of  proof  of  showing  that  such  purchaser 
had  notice  of  the  trust. — Kowalsky  v.  Klm- 
berlin,  178  Cal.  606,  160  Pac.  673. 

2.  Such  burden  is  not  met  by  the  sending 
of  a  telegram  on  the  day  of  the  consumma- 
tion of  the  sale  to  the  company  acting  for 
the  purchaser,  giving  no  notice  of  the  trust, 
but  merely  declaring  that  the  sender  owned 
an  interest  in  the  property,  not  shown  by 
the  records,  or  its  extent  defined  in  the 
telegram. — ^Kowalsky  v.  Kimberlin,  173  Cal. 
606,  160  Pac.  678. 

8.  ^Saffldency  of  notice.  —  Notice,  in 
order  that  it  may  be  effectual,  should  be 
precise  and  complete  enough  to  put  the  de- 
fendant upon  his  guard. — Kowalsky  v.  Kim- 
berlin, 173  Cal.  606,  160  Pac.  673. 

§858. 

1.  Tmst  deed    Notice  of  aale  nndcr. — ^A 

sale  of  real  estate  made  under  a  trust  deed 
is  not  subject  to  be  set  aside  on  the  ground 
that  the  notice  of  the  sale  of  the  premises 
in  parcels  was  not  published  for  the  full 
period  of  three  weeks  prior  to  the  sale,  but 
only  for  the  period  of  five  days  as  required 
by  an  order  of  court  in  an  action  brought 
to  restrain  the  sale,  where  the  trustees  were 
empowered  by  the  terms  of  the  deed  to  sell 
the  premises  as  a  whole  or  in  parcels  at 
their  discretion,  and  they  previous  to  the 
court's  order  did  make  publication  of  the 
sale  of  the  property  in  one  parcel  for  three 
weeks  prior  to  the  fixed  date  of  sale,  as 
required  by  the  terms  of  the  deed. — Portola 
Realty  Co.  v.  Carlston,  82  Cal.  App.  282,  162 
Pac.  899. 

2.  A  sale  of  real  estate  under  a  trust  deed 
is  not  invalid  because  the  purchaser  did  not 
physically  deliver  to  the  trustees  the  amount 
of  his  bid  or  any  portion  thereof,  in  gold 
coin,  but  immediately  after  the  sale  bor- 
rowed from  the  bank,  which  held  the  notes 
and  which  was  the  beneficiary  under  the 
trust  deed,  the  sum  bid,  which  sum  was  then 
credited  to  the  trustees  and  a  deed  executed 
to  the  purchaser. — Portola  Realty  Co.  v. 
Carlston,  32  Cal.  App.  282,  162  Pac.  899. 

3.  —-Rights  of  grantor  In. — ^The  grantor 
in  a  trust  deed  given  to  secure  an  indebted- 
ness is  still  the  beneficial  owner*  of  the 
property  and  can  maintain  any  necessary 
action  dealing  with  its  title. — ^United  States 
Oil  &  Land  Co.  v.  Bell.  219  Fed.   786. 

§867. 

1.  Conatmctlon. — This  section  is  qualified 
by  section  859. — ^McColgan  v.  Magee,  Inc., 
172  Cal.  182,   166  Pac.  995. 
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§M6. 


1.  Persoaal  property— ComlfucUon. — ^The 
distribution  of  personal  property  Is  gov- 
erned by  the  law  of  the  domicile  of  the 
owner.  This  statement  is  limited,  however, 
by  the  fact  that  the  law  of  the  domicile  con- 
trols "if  there  is  no  law  to  the  contrary  in 
the  place  where  the  personal  property  is 
situated."  It  is  not  only  when  the  disposi- 
tion made  of  the  property  does  violence  to 
the  statute  law  of  the  country  where  it  is 
situated  that  a  limitation  upon  the  other- 
wise universal  rule  is  worked.  It  is  equally 
true  where  the  disposition  made  is  conceived 
to  be  contrary  to  the  welfare  of  that  country 
or  to  its  public  policy. — Estate  of  Lathrop, 
166  Cal.  243.  ISl  Pac.  752. 

2.  —Conflict  of  laws« — ^Personal  property 
of  a  decedent  wherever  situated  is  governed 
by  the  law  of  the  domicile  of  the  owner, 
both  as  to  distribution  and  the  ri^ht  of  suc- 
cession.— Estate  of  Hodsres,  170  Cal.  492, 
li.  R.  A.  1916A  887,  150  Pac.  844. 


§953. 


1.  C^iuitnietloii. — ^Under  the  comprehen- 
sive desig^nation  "chose  in  action"  are  in- 
cluded all  debts  and  all  claims  for  damagrds 
for  breach  of  contract  or  for  torts  connected 
with  contract. — Power  &  Irr.  Co.  v.  Bank  of 
Woodland.  226  Fed.-  698. 


§966. 

1.  Coiutmetloii. — ^This  section  does  not 
affect  the  restrictions  placed  upon  the  mat- 
ter of  the  making:  of  assigrnments  of  salaries 
of  public  officials. — Trow  v.  Moody.  27  Cal. 
App.  403,  150  Pac.  77. 

§991. 

1.  Trsde-marluu — The  word  "faultless," 
when  used  to  desigrnate  bread;  relates  only 
to  the  name  or  quality  of  the  bread,  and 
therefore  can  not  form  the  basis  of  an  ex- 
clusive rigrht  as  a  trade-mark. — Temple  v. 
Gordon.  81  CaL  App.  127.  160  Pac.  988. 

§1001. 

1.  Cofurtraetloiii — ^The  power  "to  acquire" 
property  for  public  use  griven  to  a  public 
service  corporation  by  its  articles  of  incor- 
poration includes  the  rigrht  to  condemn. — 
Deseret  Water,  Oil  &  Irr.  Co.  v.  State,  167 
Cal.  147,  138  Pac.  981. 

2.  The  requirement  of  section  466  that 
the  map  and  profile  must  include  "the  land 
acquired  for  the  use  thereor*  is  not  a  condi- 
tion precedent  to  the  rigrht  of  eminent  do- 
main.— ^Northwestern  Pac.  R.  Co.  v.  Lambert, 
166  Cal.  749,  137  Pac.  1116. 


PAET  IV. 

ACQUISITION  OP  PROPERTY. 


§  1006. 

TITI<S3  BY  OCCUPANCY. 

1-3.  Construction. 
4-14.  Adverse  occupancy — As  to  grenerally. 

1.  ConstraGtlon^ — This  and  the  following: 
section  are  correlated  and  to  be  construed 
togrether  with  sections  321-826  of  the  Code 
of  Civil  Procedure. — People's  Water  Co.  v. 
Anderson,  170  Cal.  683,  151  Pac.  127. 

2.  The  term  "occupancy,"  as  used  in  sec- 
tion 1006  of  the  Civil  Code,  means  possession, 
actual  possession,  as  contradistingruished 
from  constructive  possession.  "Occupation" 
is  synonymous  with  the  expression  "subjec- 
tion to  the  will  and  control"  and  with  "pos- 
sessio  pedis"  and  sigrnifles  "actual  posses- 
sion."— Hart  V.  All  Persons,  26  Cal.  App. 
664.   148  Pac.  236. 

3.  The  doctrine  of  adverse  possession 
must  be  construed  strictly,  and  such  pos- 
session can  not  be  shown  by  inference,  but 
by  clear  and  positive  proof  only. — ^Hart  v. 
All  Persons,  26  Cal.  App.  664,  148  Pac.   236. 

4.  Adverse  oecupmnej^Am  to  arenerally. — 
Ordinarily  the  mere  possession  of  state 
lands  dedicated  to  public  use  by  one  not  In 
privity  with  the  state  or  claiming:  under  it, 
will  not  be  adverse  so  as  to  set  the  statute 
of  limitations  in  motion.  The  state  is  deemed 
to  acquiesce  in  such  possession  by  private 
persons  and  it  is  considered  permissive  only. 


— ^People  V.  Banning:  Co.,   167   Oal.   643,   140 
Pac.  687. 

6.  Possession  is  prima  facie  evidence  of 
ownership. — ^Bond  v.  Aickley,  168  Cal.  161, 
141  Pac.  1188. 

6.  An  adverse  claimant  can  not,  under  a 
deed  which  conveys  a  grood  title  to  a  portion 
of  a  tract  and  a  colorable  one  only  to  an- 
other portion  thereof,  take  possession  of  the 
portion  to  which  he  has  received  g:ood  title 
and  by  so  doing:  maintain  the  claim  that 
constructively  he  is  in  possession  of  the 
whole  tract. — ^Wheatley  v.  San  Pedro,  Li.  A. 
&  S.  L.  R.  Co.,  169  CaL  506,  147  Pac.  185. 

7.  No  character  or  period  of  adverse  pos- 
session can  terminate  or  affect  the  public 
easements  for  purposes  of  navlgration  and 
fishery,  and  no  leng:th  of  time  of  mainte- 
nance, or  number  of  repetitions,  of  wrong:ful 
encroachments  can  leg:allze  a  public  nui- 
sance. Adverse  possession  of  land  devoted 
to  public  use  does  not  divest  the  rig:ht  of 
the  state,  or  other  public  body  in  which  the 
title  is  vested,  to  maintain  such  public  use, 
nor  in  any  manner  afCect  the  public  rigrht 
or  the  public  use. — ^Patton  v.  IjOs  Angeles, 
169  Cal.  521,  147  Pac.  141. 

8.  A  prescriptive  right  to  water  from  a 
stream  can  not  be  obtained  agrainst  a  ripa- 
rian owner,  unless  its  use  is  adverse  and 
under  claim  of  rigrht. — ^Turner  v.  Eastside 
Canal  &  Irr.  Co.,  169  Cal.  662,  147  Pac.  679. 
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9.  An  individual  can  not  acquire  pre- 
scriptive title  and  a  railroad  right  of  way 
erranted  by  Congress. — Central  Pac.  R.  Co. 
V.  Drofire»  171  Cal.  88,  161  Pac.  668. 

10.  Enjoyment  of  an  easement  in  an- 
other's land  must  have  been  adverse  in  the 
leffal  sense  of  the  term,  in  order  that  It  may 
be  conclusive  of  the  rlsTht  asserted,  which 
involves,  amonsr  other  things,  knowledge 
and  acquiescence  of  the  owner  of  the  land. — 
Barlow  v.  Frink,  171  Cal.  166,  162  Pac.  290. 

11.  Title  to  such  an  easement  by  adverse 
possession  is  not  acquired  from  the  mistaken 
belief  of  the  builder  of  the  pipe-line  that 
any  person  has  the  right  to  put  such  a  line 
over  the  land  of  another,  provided  it  is  laid 
plow  deep,  and  that  the  owner  of  the  land 
use  its  spare  capacity,  where  such  mistaken 
conception  is  not  communicated  to  the  lat- 
ter.— ^Barlow  v.  Frink,  171  Cal.  166,  162  Pac 
290. 

12.  One  claiming  a  right  of  way  by  pre- 
scription has  placed  upon  him  the  burden 
of  proving  clearly,  by  competent  evidence^ 
all  of  the  elements  essential  to  such  a  title. — 
Barlow  v.  Frink,  171  Cal.  165,  162  Pac.  290. 

18.  A  mere  intention  to  occupy  land,  how- 
ever openly  proclaimed,  is  not  possession. 
The  intention  must  be  carried  into  actual 
execution  by  such  open,  unequivocal  and  no- 
torious acts  of  dominion  as  plainly  indicate 
to  the  public  that  the  person  who  performs 
them  has  appropriated  the  land  and  claims 
exclusive  dominion  over  it.  Anything  short 
of  this  is  not  what  the  law  denominates 
possession. — ^Hart  v.  All  Persons,  26  Cal. 
App.  664,  148  Pac.  286. 

14.  The  occupancy  by  defendant  in  eject- 
ment of  a  strip  of  land  in  dispute  is  a  species 
of  title  which  will  prevail  over  no  title  at 
all  on  the  part  of  the  plaintiff. — ^Perich  v. 
ICaurer,  29  Cal.  App.  298,  166  Pac  471. 

§1007. 

1.  Title  by  preMsrlptloB. — A  title  by  pre- 
scription is  a  legal  title. — Myers  v.  Berven, 
166  Cal.  484,  187  Pac.  260. 

2.  The  running  of  the  statute  of  limita- 
tions does  not  depend  upon  the  presumption 
of  the  existence  of  any  grant. — People  v. 
Banning,  167  Cal.  648,  140  Pac.  687. 

8.  A  title  by  prescription  can  not  be  ac- 
quired against  a  tract  of  riparian  land  by 
diverting  the  water  from  the  stream  at  a 
point  below  the  land,  and  not  interfering 
with  the  stream  at  the  riparian  land. — ^Miller 
&  Iiux  V.  Enterprise  Canal  &  L.  Co.,  169  Cal. 
416,  147  Pac.  567. 

4.  A  title  to  tide  lands  which  have  been 
withheld  from  sale  by  the  state  can  not  be 
acquired  by  adverse  possession  in  the  fee 
subject  to  the  public  easements  of  naviga- 
tion and  fishing. — ^Patton  v.  Wilmington,  169 
Cal.  621,  147  Pac.  141. 

6.  A  title  to  tide  lands,  which  have  been 
withheld  from  sale  by  the  state,  can  not  be 
acquired  by  adverse  possession. — ^People  v. 
Southern  Pac  R.  Co.,  169  Cal.  687,  147  Pac 
274. 

6.  Title  to  a  public  way  can  not  be  gained 
by  adverse  possession,  no  matter  how  long 


continued. — Central  Pac.  R.  Co.  v.  Droge,  171 
Cal.  88,  161  Pac.  668. 

7.  An  action  to  quiet  title  to  a  parcel  of 
land  conveyed  by  the  persons  holding  a  tax 
title  thereto  in  trust  to  the  city  of  Peta- 
luma  for  the  purpose  of  erecting  and  con- 
ducting thereon  a  shoe  factory,  is  barred  by 
the  statute  of  limitations  as  against  the 
city,  where  the  city,  through  its  tenants,  has 
been  in  the  exclusive,  continuous  and  adverse 
possession  of  the  property  for  at  least  ten 
years  prior  to  the  beginning  of  the  action. — 
Beckett  V.  Petaluma,  171  Cal.  809,  168  Pac. 20. 

8.  The  period  included  within  that  which 
will  give  title  by  adverse  possession  can  not 
commence  to  run  at  any  time  as  against  the 
ownership  of  the  United  States  or  of  the 
state. — ^Lapique  v.  Morrison,  29  Cal.  App.  186, 
164  Pac  881. 

9.  Adverse  possession  is  a  possession 
which  is  accompanied  with  the  real  and 
effectual  enjoyment  of  the  property.  It  is 
the  possession  which  follows  the  subjection 
of  the  property  to  the  will  and  dominion  of 
the  claimant  to  the  exclusion  of  others; 
and  this  possession  must  be  evidenced  by 
occupation,  cultivation,  or  other  appropriate 
use,  according  to  the  locality  and  character 
of  the  particular  premises.  It  must,  in  other 
words,  be  an  open,  unequivocal,  actual  pos- 
session— ^notorious,  apparent,  uninterrupted 
and  exclusive — carrying  with  it  marks  and 
evidences  of  ownership,  which  apply  in  ordi- 
nary cases  to  the  possession  of  real  prop- 
erty.— ^Hart  V.  All  Persons,  26  Cal.  App.  664, 
148  Pac.  286. 

§  1013. 

1.  Fixtures— -CoBstraetioD. — This  section 
can  have  no  application  to  an  accretion 
made  by  filling  in  land  to  fit  it  for  naviga- 
tion and  commerce  so  as  to  have  the  effect 
of  transferring  it  to  the  owners  of  the  abut- 
ting upland. — Patton  v.  City  of  Lk>s  Angeles, 
169  Cal.  521,  147  Pac  141. 

§1014. 

1.  Allnvloik— CoAstmetloiu — ^This  section 
does  not  establish  the  law  with  regard  to 
alluvion  on  the  seashore,  neither  does  it 
declare  that  alluvion  nor  the  rights  growing 
out  of  it  by  the  common  law  shall  exist  on 
land  abutting  upon  the  ocean.— -Strand  Imp. 
Co.  V.  City  of  Long  Beach,  178  Cal.  766,  161 
Pac  976. 

2.  The  right  of  an  upland  owner  to  ad- 
ditions to  his  land  by  alluvion  or  accretion 
exists  where  the  land  abuts  upon  the  ocean, 
and  this  section  has  no  application  to  alter 
the  common  law  rule  in  that  respect.— 
Strand  Imp.  Co.  v.  City  of  liong  Beach,  178 
Cal.  766,  161  Pac  976. 

8.  ^Western  Pae.  R.  Co.  v.  flonthem  Pae. 
R.  Co.  disapproved.— The  conclusion  reached 
by  the  United  States  Circuit  Court  of  Ap- 
peals in  Western  Pac.  R.  Co.  v.  Southern 
Pac  Co.,  80  C.  C.  A.  606,  161  Fed.  876,  897, 
that  this  section  covered  the  entire  law  of 
the  state  on  the  subject  of  alluvion,  that  it 
was  exclusive  in  its  character,  and  that  it 
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abrograted  the  common  law  of  alluvion  as 
applied  to  the  seashore,  is  not  approved  by 
our  supreme  court — Strand  Imp.  Co.  v.  City 
of  Long  Beach,  173  Cal.  765,  161  Pac.  975. 

§1026. 

1.     ConfuMlon     of     Booda— ConvtraetloB. — 

The  doctrine  of  confusion  of  groods  is  not 
applicable  in  the  case  of  shares  of  stock 
and  a  promissory  note,  always  capable  of 
beinsT  dlstingruished,  where  the  only  confu- 
sion alleged  is  in  the  proceeds  of  their  sale, 
not  in  a  mixture  of  the  papers  themselves. — 
French  v.  Bobbins,  172  Cal.  670,  158  Pac.  188. 


§  1039. 


1.  'Transfer'*— ^CoiMtractloii. — The  word 
"transfer"  as  defined  in  Aection  1039  of  the 
Civil  Code  can  not  be  held  to  include 
every  act  whether  committed  by  the  debtor 
or  by  others  which  may  tend  to  hamper  the 
creditor  in  subjecting  the  property  to  the 
payment  of  his  claim.  While  the  meaning 
of  ''transfer"  is  no  doubt  a  broad  one,  it 
designates  only  those  transactions  which,  as 
between  the  parties,  pass  or  purport  to  pass 
the  title  or  right  of  possession  to  the  prop- 
erty. It  need  not  be  by  writing  but  must 
be  such  an  act  as  vests  the  real  or  apparent 
ownership  of  some  interest  in  the  trans- 
feree.— Scholle  V.  Flnnell.  173  Cal.  372.  159 
Pac.  1179. 

§1044. 

1.  Coasiraetlon. — ^Neither  this  section  nor 
section  1458  tends  in  any  manner  to  diminish 
the  force  of  the  rule  that  a  public  official 
can  not  make  an  assignment  of  his  wages 
or  salary  until  they  have  been  completely 
earned. — Trow  v.  Moody.  27  Cal.  App.  403, 
160  Pac.  77. 

§1045. 

1.  Transfer^— Of  naked  T%mbt^ — A  naked 
right  of  action  for  fraud  is  not  assignable; 
an  interest  in  property  must  pass  to  give  to 
the  assignee  a  right  to  enforce  the  remedies 
available  to  one  who  has  been  defrauded. — 
Oreenlee  v.  Los  Angeles  Trust  &  Sav.  Bank, 
171  Cal.  371.  163  Pac.  388. 

§1052. 

1.     'Written    ngreement— Oral    tmn«fer. — 

In  the  absence  of  any  statute  requiring  the 
assigrnment  of  an  agreement  to  be  in  writing, 
a  transfer  thereof  may  be  shown  by  parol 
testimony. — Humboldt  Milling  Co.  v.  North- 
western Pac.  R  Co..  166  Cal.  175.  185  Pac. 
503. 

§1054. 

DBLIVBRY  BT  GRAlf  TOR. 

1.  2.  Defined. 

3.  As  to  when  delivery  unnecessary. 
4-7.  Delivery  to  take  effect  after  death. 
8-13.  Intent  to  deliver. 
14-16.  Presumption  of  delivery. 

1«  Dellned.— The  delivery  of  a  deed  is  the 
act  by  which  it  takes  effect  and  passes  title. 


—Williams  V.  Kidd,  170  Cal.  631, 
1916B  703,  161  Pac.  1. 

2.  The  execution  of  a  deed  includes  ef- 
fective delivery.— Williams  v.  Kidd.  170  Cal. 
631.  Ann  Cms.  1916B  703.  151  Pac.  1. 

3.  An  to  when  delivery  onnecesanry. — ^A 
deed  to  an  infant  requires  no  delivery  to 
or  acceptance  by  the  grantee,  and  the  deliv- 
ery thereof  to  a  notary  public  who  placed 
it  upon  record  is  a  sufficient  delivery. — 
Turner  v.  Turner,  173  Cal.  782,  161  Pac.  980. 

4.  DeUvery  to  take  effect  after  death. — 
Where  a  conveyance  is  made  and  placed  in 
the  hands  of  a  third  party  with  instructions 
to  deliver  it  to  the  grantee  named  therein 
on  the  death  of  the  grantor,  and  it  is  the  in- 
tention of  the  grantor  to  maike  the  delivery 
absolute  and  place  the  deed  beyond  all 
power  to  thereafter  revoke  or  control  it,  the 
title  to  the  property  presently  passes,  sub- 
ject to  a  life  estate  in  the  grantor,  and  there 
is  no  transfer  of  any  property  in  any  legal 
sense  upon  his  death  and  the  consequent 
termination  of  his  life  estate. — ^Hunt  v. 
Wicht,  174  Cal.  206,  162  Pac.  639. 

6.  While  a  deed  may  be  handed  to  a  third 
party  to  be  delivered  to  the  grantee  named 
in  it  at  the  death  of  the  grantor,  such  deliv- 
ery will  be  held  to  pass  title  only  "if  the 
intention  of  the  grantor  is  to  make  such  de- 
livery absolute  and  place  it  beyond  his  power 
tliereafter  to  revoke  or  control  the  deed"; 
such  intention  is  a  question  of  fact  to  be 
determined  by  the  trial  court  "from  a  con- 
sideration of  all  the  evidence  in  a  given 
case  bearing  upon  the  question." — Rice  v. 
Carey.  170  Cal.  748.  161  Pac.  135. 

6.  A  person  may  make  a  conveyance  of 
property  and  place  it  in  the  hands  of  a 
third  party  to  be  delivered  to  the  grantee 
named  in  it  on  the  death  of  the  grantor,  and 
such  a  delivery  will  be  eCTectual  to  pass  a 
present  title  to  the  property  to  the  grantee, 
if  the  intention  of  the  grantor  is  to  make 
such  delivery  absolute  and  place  it  beyond 
the  power  thereafter  to  revoke  or  control 
the  deed;  where  delivery  is  made  under 
these  circumstances  and  with  this  intention 
it  is  fully  operative  and  effective  to  vest  a 
present  title  in  the  grantee,  the  grantor  re- 
taining only  a  life  estate  in  the  property 
and  the  third  party  or  depositary  holds  the 
deed  as  a  trustee  for  the  grantee  named  in 
it.— Williams  v.  lUdd.  170  Cal.  631.  Ann.  Cns. 
1916E  703.  151  Pac.  1. 

7.  Where,  on  the  other  hand,  a  deed  is 
deposited  with  a  third  party  to  be  handed 
to  the  grantee  on  the  death  of  the  grantor, 
unless  this  is  accompanied  by  an  intention 
on  the  part  of  the  grantor  that  title  to  the 
property  shall  thereby  immediately  pass  to 
the  grantee,  there  is  no  delivery  of  the  deed 
and  consequently  no  title  is  transferred;  if 
the  deed  is  handed  to  the  depositary  without 
any  intention  of  presently  transferring  title, 
but.  on  the  contrary,  the  grantor  intended  to 
reserve  the  right  of  dominion  over  the  deed 
and  revoke  or  recall  it,  there  is  no  effective 
delivery  of  the  deed  as  a  transfer  of  title, 
and,  if  it  be  the  intention  of  the  grantor 
when  he  deposits  a  deed  that  it  shall  only  be 
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delivered  to  the  grrantee  by  the  depositary- 
after  the  death  of  the  grrantor,  and  that  the 
title  is  to  vest  only  upon  such  delivery  after 
his  death,  then  the  deed  Is  entirely  inop- 
erative as  constituting  an  attempt  by  the 
g-rantor  to  make  a  testamentary  disposition 
of  his  property. — ^Williams  v.  Kidd,  170  Gal. 
631,  AAA.  Cas.  1916E  708.  161  Pac.  1. 

8.  Intent  to  deliver. — ^It  is  essential  to 
the  validity  of  a  transfer  of  real  property 
that  there  be  a  delivery  of  the  conveyance 
with  intent  to  transfer  the  title,  and  the  true 
test  under  which  delivery  is  to  be  deter- 
mined is  in  ascertaining  whether  in  parting: 
with  the  possession  of  the  conveyance  the 
grantor  intended  thereby  to  divest  himself 
of  title;  if  he  did,  there  is  an  effective  deliv- 
ery of  the  deed,  and,  if  not.  there  is  no 
delivery;  the  solution  of  this  question  is 
grounded  entirely  on  the  intention  of  the 
grantor,  and  this  essential  matter  of  inten- 
tion is  a  question  of  fact  to  be  determined 
by  the  trial  court  from  a  consideration  of  all 
the  evidence  in  a  given  case  bearing  on  the 
question. — ^Williams  v.  Kidd,  170  Cal.  681, 
Amwu  Cmm.  1916E  708.  161  Pac.  1/ 

9.  Delivery  or  nondelivery  Is  always  a 
question  of  fact  to  be  found  from  the  sur- 
rounding circumstances  of  each  transaction. 
— Donahue  v.  Sweeney,  171  Cal.  388,  153  Pac. 
708. 

10.  Whatever  method  of  delivery  is 
adopted,  there  must  be  a  plain  showing  that 
the  grantor  by  acts  or  words  or  both  in- 
tended to  divest  himself  of  title. — ^Donahue 
V.  Sweeney,  171  Cal.  388,  153  Pac.  708. 

11.  Where  a  grantee  deals  with  property 
as  her  own,  after  having  delivered  the  deed 
to  a  third  person,  this  negatives  the  theory 
that  she  intended  the  deed  to  pass  title. — 
Tweedale  v.  Barnett,  172  Cal.  271,  166  Pac. 
488. 

12.  To  constitute  delivery  of  a  deed,  it  is 
not  sufficient  that  there  be  a  mere  delivery 
of  its  possession,  but  this  act  must  be  ac- 
companied with  the  intent  that  the  deed 
shall  become  operative  as  such. — Cox  v. 
Schnerr.  172  Cal.  871,  166  Pac.  509. 

13.  The  solution  of  the  question  of  deliv- 
ery or  nondelivery  in  each  case  is  based 
upon  the  intention  of  the  grantor  at  the 
time  of  passing  the  deed  to  a  third  per- 
son.—Smith  V.  Smith,  173  CaL  724.  161  Pac. 
496. 

14.  Presnmptlon  of  deUvery.  —  A  deed 
found  in  the  possession  of  the  grantor  sup- 
ports a  presumption  that  it  was  never  deliv- 
ered.— Donahue  v.  Sweeney,  171  Cal.  888,  158 
Pac.  708. 

15.  The  production  of  a  deed  by  the 
grantee  named  therein  is  prima  facie  evi- 
dence of  delivery,  but  may  be  overcome  by 
evidence. — Cox  v.  Schnerr,  172  Cal.  871,  166 
Pac.  609. 

16.  Proof  of  the  execution  of  a  deed  and 
that  it  was  not  subsequently  griven  to  the 
grrantees,  or  to  any  one  for  them,  gives  rise 
to  the  presumption  of  nondelivery. — Twee- 
dale  V.  Barnett,  172  Cal.  271.  166  Pac.  488. 


§1066. 

1.  Delivery    to 

There  can  be  no  conditional  delivery  of  a 
deed  to  the  grrantee  himself. — Cox  v.  Schnerr. 
172  Cal.  371.  156  Pac.  609. 

2.  This  section  has  no  application  to  the 
case  where  the  grantee  is  alleged  to  have 
procured  the  deed  fraudulently  and  without 
consideration. — Koch  v.  Wilcoxon,  30  Cal. 
App.   517,   168  Pac.   1048. 

§1067. 

1.  Delivery  in  escrow. — ^Where  a  deed  is 
given  to  a  third  person  to  be  delivered  to 
the  grantees  in  the  deed  on  the  payment  of 
a  certain  sum  of  money,  the  grrantor  has  a 
right  to  recall  the  deed  any  time  prior  to 
payment  by  the  grantees,  and  the  death  of 
the  grantor  revokes  the  right  to  deliver  the 
deed. — Holland  v.  McCarthy,  178  Cal.  597. 
160  Pac.  1069. 

2.  The  deposit  of  a  deed  with  a  third  per- 
son to  be  delivered  to  the  grantee  only  upon 
payment  of  the  price  fixed  by  the  grantor 
can  not  be  sustained  as  an  escrow,  where 
there  lias  been  no  prior  or  contemporaneous 
contract  of  sale  of  which  the  delivery  of 
the  deed  was  to  be  the  consummation. — Hol- 
land V.  McCarthy,  178  Cal.  697,  160  Pac.  1069. 

3.  Where  the  very  question  is  whether  or 
not  the  alleged  grantor  has  parted  with  his 
title  by  making  an  efficient  delivery  of  his 
deed,  his  acts  and  statements  material  to 
the  question  of  delivery  during  the  entire 
period  of  escrow  may  be  proven.^-Smith  v. 
Smith,  173  Cal.  724,  161  Pac.  495. 

4.  The  attorney  of  the  grrantor  is  not  dis- 
qualified from  holding  such  a  deed  for  de- 
livery.—Smith  V.  Smith,  178  Cal.  724,  161  Pac. 
495. 

5.  The  deposit  by  sureties  on  a  bail  of 
notes  and  mortgages  with  a  bank  under  an 
agreement  for  their  delivery  to  the  owner  in 
case  the  sureties  are  discharged  in  liability 
on  the  bond  constitutes  an  escrow. — ^Phene- 
gar  V.  Paolini,  27  C&l.  App.  881,  149  Pac. 
1008. 

6.  -—Rights  of  gmntee.^^Where  a  grantor 
gives  a  deed  to  a  third  person  with  instruc- 
tions to  deliver  it  to  the  grrantee  on  payment 
of  a  certain  sum  and  authorizes  the  third 
person  to  keep  the  proceeds,  the  deed  is  not 
converted  into  a  valid  escrow  by  the  con- 
sent of  the  grantees  that  she  may  keep  the 
deed  until  the  payment  of  the  consideration. 
— Holland  v.  McCarthy,  173  Cal.  597,  160  Pac. 
1069. 

7.  Where  a  grantor  gives  a  deed  to  a 
third  person  with  instructions  to  deliver  it 
to  the  grantee  on  the  payment  of  a  certain 
sum,  and  authorizes  the  third  person  to  keep 
the  proceeds,  such  third  person  acquires  no 
Interest  in  the  proceeds  prior  to  their  pay- 
ment by  the  grantee  and  her  rights  are 
terminated  on  the  death  of  the  grantor  be- 
fore the  payment  of  the  consideration  by 
the  grantee. — ^Holland  v.  McCarthy,  178  Cal. 
697,   160  Pac.   1069; 

8.  It  is  essential  to  the  validity  and  ef- 
fectiveness of  a  deed  in  escrow  that  it  be 
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delivered  to  a  third  person  for  the  grrantee 
beyond  any  power  in  the  firrantor  to  recall  or 
revoke  it. — ^Ragran  v.  Rasan,  29  Cal.  App.  68, 
164  Pac.  479. 

9.  Where  an  escrow  agrreement  provides 
that  if  either  of  the  deeds  involved  is  not 
delivered  at  a  time  specified,  it  is  to  be  re- 
turned to  the  grantor,  a  grrantee  of  one 
parcel  of  the  land  is  not  released  on  the 
theory  that  title  to  the  other  has  not  been 
cleared. — Sage  Land  &  Impr.  Co.  v.  Mc- 
Cowen,  30  Cal.  App.  126,  157  Pac.  244. 

§1066. 

1.  Interpretation  of  grants. — In  ascer- 
tainingr  the  intention  of  a  grrantor  all  parts 
of  the  deed  are  to  be  considered. — East  San 
Mateo  Land  Co.  v.  Southern  Pac.  R.  Co.,  22 
Cal.  App.  668,  167  Pac.  634. 

2.  While  it  is  the  well-established  rule, 
irrespective  of  the  provisions  of  the  Civil 
Code,  that  where  in  construing:  the  terms  of 
a  conveyance  of  real  property  there  may 
appear  doubt  as  to  whether  a  stipulation  in 
the  nature  of  a  statement  of  a  condition 
subsequent,  the  observance  of  which  would 
work  to  defeat  the  title  of  the  grrantee,  was 
intended  as  a  covenant  or  strictly  as  a  con- 
dition, the  effort  of  the  court  will  be  to 
prevent  a  forfeiture,  and  in  such  a  case  the 
agrreement  will  be  held  to  amount  to  a  cove- 
nant merely;  it  is  also  true  that  where  words 
have  been  used  which  show  a  clear  and 
unmistakable  intention  on  the  part  of  the 
grrantor  to  create  an  estate  on  such  condi- 
tion, the  condition  will  be  upheld. — ^Firth  v. 
Los  Angreles  Pac  Land  Co.,  28  Cal.  App.  399, 
162  Pac.  986. 

3.  A  deed  of  conveyance  is  only  a  con- 
tract, subject  to  the  usual  rules  of  construc- 
tion applicable  to  contracts,  one  of  which 
is  that  the  whole  of  the  instrument  must  be 
examined  in  order  to  ascertain  the  intent  of 
the  parties. — ^Firth  v.  IjOS  Angreles  Pac.  Land 
Co.,  28  Cal.  App.  899,  162  Pac.  986. 

4.  A  deed  is  to  be  so  construed,  if  possi- 
ble, as  to  grive  effect  to  all  of  its  provi- 
sions.— ^Firth  V.  Los  Angreles  Pac.  Land  Co., 
28  Cal.  App.  899,  162  Pac.  986. 

6.  While  the  use  of  the  word  "grrant"  in 
a  conveyance  implies  a  covenant  agrainst  en- 
cumbrances made  or  suffered  by  the  grantor, 
and  while  taxes  for  the  fiscal  year,  which 
were  at  the  date  of  the  grant  a  lien  upon 
the  property,  are  embraced  therein,  never- 
theless the  covenant  implied  from  the  use  of 
the  term  "grant"  must  be  deemed  limited  by 
the  subject-matter  of  the  conveyance. — ^Na- 
tional Bank  of  Bakersfield  v.  Williams,  81 
Cal.  App.   704,  161  Pac.  604. 

§1067. 

1.  Constmetion  of  descriptions. — In  con- 
struing the  description  contained  in  a  deed, 
natural  boundaries  and  monuments  control 
calls  of  courses  and  distances  in  conflict 
therewith. — I^unt  v.  Barker,  27  Cal.  App.  776, 
151  Pac.   166. 


§  1068. 

1.  Reeltnls— >Eirect  of< — ^Where  a  deed  con- 
tains a  clear  description  of  the  property, 
its  effect  is  not  to  be  cut  down  or  modified 
by  a  recital  of  the  quantity  conveyed. — Cecil 
V.  Gray,  170  Oal.  187,  148  Pac.  935. 

§  1083. 

1.  "Wlint  title  passes. — ^A  deed  made  by 
the  successor  in  estate  of  the  grantor,  con- 
veying a  large  tract  of  land  within  which 
such  land  used  as  a  right  of  way  was  in- 
cluded, conveys  to  the  grantee  the  rever- 
sionary Interest  of  the  grantor  therein, 
notwithstanding  the  same  is  reserved  and 
excepted  in  the  granting  clause,  where  the 
exception  Is  immediately  followed  by  an  ex- 
planatory clause  showing  an  intention  to 
convey  such  interest. — East  San  Mateo  I^nd 
Co.  V.  Southern  Pac.  R.  Co.,  30  Cal.  App.  228, 

157  Pac.  634. 

§  1104. 

1.  E:asement»»Aeanlsltlon  and  loss  of.^ — 

In  the  case  of  an  easement  acquired  by  deed 
it  is  not  lost  by  mere  nonuser,  but  it  must 
be  accompanied  with  the  express  or  implied 
intention  of  abandonment. — People  v.  South- 
ern Pac.  Co.,  172  Cal.  692,  158  Pac.  177. 

2.  Quasi  easements  which  a  testator  has 
apportioned  to  various  tracts  during  his 
lifetime  ripen  into  easements  in  favor  of  or 
burdens  upon  such  parcels  of  land  at  their 
severance  under  the  terms  of  the  testator's 
will.  There  is  no  good  reason  why  a  dif- 
ference should  be  made  between  a  "transfer" 
inter  vivos  and  a  devise  of  land  in  the  mat- 
ter of  the  creation  of  easements.  The  word 
"transfer"  as  used  in  this  section  is  em- 
ployed in  the  general  rather  than  the  tech- 
nical   sense. — Cheda   v.   Bodkin,    178   Cal.   7, 

158  Pac.  1026. 

3.  Where  the  owner  of  one  heritage,  con- 
sisting of  several  parts,  has  so  adapted  them 
that  one  derives  a  benefit  from  the  other, 
when  he  sells  one  of  them  without  making 
mention  of  the  incidental  burdens  of  one  in 
respect  to  the  other,  an  implied  understand- 
ing arises  that  the  burdens  and  correlative 
advantages  shall  continue  as  before  the  sep- 
aration of  the  title. — Cheda  v.  Bodkin,  178 
Cal.  7,  168  Pac.  1026. 

4.  Where  an  owner  of  property  divides  it 
into  two  parts  and  grants  one  of  them,  the 
grant,  by  implication,  includes  all  such  ease-, 
ments  in  the  remaining  part  as  are  neces- 
sary for  the  reasonable  enjoyment  of  the 
part  granted  in  the  form  in  which  it  was 
used  at  the  time  of  the  transfer. — ^Rode- 
meyer  v.  Meger,  30  Cal.  App.  614,  168  Pac 
1047. 

§1109. 

1.     Grant    on    condition    •nbscqncnt.  •— A 

deed  of  conveyance  of  real  property,  which 
first  purports  in  direct  terms  to  make  an 
unreserved  conveyance  of  the  land  in  fee 
simple,  and  then  provides  that  the  land  is  so 
conveyed  as  a  right  of  way  for  an  electric 
railroad  and  for  no  other  purpose,  and  that 
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If  the  road  is  not  built  within  the  etated 
time,  the  land  shall  revert  to  the  grrantor,  is 
a  conveyance  upon  condition  subsequent,  and 
upon  breach  of  the  condition  the  ffrantor  is 
entitled  to  have  his  title  to  the  land  quieted 
as  aeralnst  the  grrantee. — Firth  v.  Los  An- 
geles Pac.  Land  Co.»  2iB  Cal.  App.  899,  162 
Pac.  985. 

2.  Such  a  condition  subsequent  is  deemed 
satisfied  by  a  substantial  compliance  with 
its  terms;  it  is,  however,  held  herein  that 
the  extension  of  a  certain  electric  street-car 
line  along:  a  street  on  which  the  land  in 
question  had  one  frontagre,  was  not  intended 
as  a  compliance  with  such  condition. — ^Firth 
V.  Los  Angreles  Pac  Land  Co.,  28  Cal.  App. 
899.  152  Pac.  986. 

3.  Such  a  condition  is  not  waived  by  the 
grrantor  in  executlngr  an  extension  agrree- 
ment,  whose  only  efFect  was  to  extend  the 
time  of  construction  of  the  road  for  one 
year. — ^Flrth  v.  Los  Angreles  Pac  Land  Co., 
28  CaL  App.  899,  152  Pac  986. 

4.  Breach  of  a  covenant  ordinarily  renders 
the  covenantor  merely  liable  in  damagres,  but 

'a  conveyance  upon  condition  subsequent 
may,  If  the  agrreement  is  so  expressed,  result 
in  a  defeat  of  the  title  of  the  vendee.-^ 
Firth  V.  Los  Angreles  Pac  Land  Co.,  28  Cal. 
App.  899.  152  Pac  986. 

§1140. 

1.  Personal  property— Transfer  of  title 
under  sale. — If  the  subject-matter  is  identi- 
fied when  the  contract  is  made,  the  title 
passes  to  the  vendee,  in  the  absence  of  con- 
trolling: stipulations.  When  the  subject- 
matter  is  subsequently  identified  by  Its 
appropriation  to  the  contract,  the  title 
passes  at  the  time  of  such  appropriation. 
But  when  there  has  at  no  time  been  identi- 
fication of  the  subject,  the  title  remains  in 
the  vendor. — ^Pabst  Brewingr  Co.  v.  E.  Clem- 
ens Horst  Co.,  229  Fed.  918. 

§1141. 

1.     Ebcecntory     asiecnient     to     selL  — An 

agrreement  between  the  owner  of  all  the 
personal  property  contained  in  a  hotel  and 
a  person  enteringr  into  the  possession  of  the 
hotel  and  such  property  that  the  latter 
would  purchase  certain  additional  furnlsh- 
InsB  for  the  hotel  to  a  stated  amount  and 
that  the  former  would  purchase  them  In 
turn  from  the  latter  when  the  latter  was 
in  a  position  to  display  the  receipted  bills 
for  the  same,  constitutes  merely  an  execu- 
tory agrreement  to  sell  and  not  an  executed 
sale,  conditional  or  otherwise,  which  be- 
comes consummated  upon  the  purchase  of 
the  furnishings  by  the  latter  piece  by  piece 
or  lot  by  lot,  and  a  sale  thereof  accomplished 
by  the  mere  execution  of  a  bill  of  sale,  with- 
out any  immediate  delivery  or  followed  by 
any  actual  or  continued  changre  of  posses- 
sion is  void  as  against  the  holder  of  a  chat- 
tel mortgrage  upon  such  furnishings,  subse- 
quently executed  by  the  original  purchaser. 
— Jasper  v.  Presley,  28  Cal.  App.  406,  152 
Pac.  941. 

1917  Sup.— 28. 


§  1146. 

1.  Glfta« — The  gift  of  the  donor's  own 
promissory  note,  either  inter  vivos  or  in 
view  of  death,  does  not  create  an  enforce- 
able obligation  in  favor  of  the  donee  agrainst 
the  donor  or   his   estate. — ^Wlsler  v.   Tomb, 

169  Cal.  382,  146  Pac.  876. 

2.  The  elements  essential  to  constitute  a 
valid  gift  are  an  intention  to  give  and  the 
delivery,  either  actual  or  symbolical,  of  the 
thing  Intended  to  be  given. — Sullivan  v. 
Shea,  82  Cal.  App.  869,  162  Pac.  925. 

§  1147. 

DBIilTBRT  OF  GIFT. 

1.  2.  Construction. 

3.  Delivery,  how  effected. 

4,  6.  Evidence  and  burden  of  proof. 

1.  Constmetlon. — ^Thls  rule  has  no  appli- 
cation when  the  gift  is  effected  by  an  in- 
strument in  writing. — ^Francoeur  v.  Beatty, 

170  Cal.  740,  151  Pac  128. 

2.  Where  a  written  Instrument  making  a 
gift  of  stocks  and  bonds  is  executed  and  de- 
livered to  the  donee,  the  retention  of  the 
possession  of  the  property  by  the  donor  in- 
termediate to  the  execution  of  the  instru- 
ment of  gift  and  actual  delivery  by  the 
donor  to  the  donee,  raises  no  presumption 
of  ownership  In  the  former,  and  her  decla- 
rations while  so  in  possession  as  to  her  rea- 
son or  purpose  in  making  the  conveyance 
are  Inadmissible  in  an  action  to  have  it  es- 
tablished that  the  donee  held  such  property 
in  trust  for  certain  persons. — ^Francoeur  v. 
Beatty,  170  Cal.  740,  161  Pac  128. 

S.  Delivery,  how  effected^ — ^Whlle  in  the 
case  of  one's  child  the  necessity  of  a  delivery 
is  not  dispensed  with  in  order  to  constitute 
a  gift,  the  formal  ceremony  of  a  delivery  is 
not  absolutely  necessary,  but  it  is  sufiicient 
if  it  appears  that  the  donor  Intended  an 
actual  gift  at  the  time,  and  evidenced  his 
intention  by  some  act  which  may  be  fairly 
construed  into  a  delivery. — ^Wiley  B.  Allen 
Co.  V.  Edwards,  29  Cal.  App.  184,  164  Pac. 
1066. 

4.  Bvldenee  and  burden  of  proof* — ^The 
burden  of  proving  a  gift  is  on  the  donee. — 
Sullivan  v.  Shea,  82  Cal.  App.  869,  162  Pac 
925.  ■ 

5.  Where  a  claim  of  gift  is  asserted  after 
the  death  of  the  donor,  every  element  neces- 
sary to  constitute  a  grift  must  be  sustained 
by  explicit  and  convincing  evidence. — Sulli- 
van V.  Shea,  82  Cal.  App.  869,  162  Pac.  925. 

§1148. 

1.     Gift    revoeable    before    execution.  —  A 

note  intended  as  a  mere  gift,  with  no  other 
consideration  than  natural  affection,  can  not 
form  the  basis  of  an  action  at  law,  as  the 
gift  is  always  revocable  until  it  is  executed, 
and  it  is  not  executed  until  the  note  is  paid. — 
Wisler  V.  Tomb,  169  Cal.  882,  146  Pac  876. 

§  1181. 

1.     Conelvslveness  of  notary's  certUleate. — 

It  requires  considerable,  and  perhaps  almost 
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conclusive,   evidence   to  overcome  a  certifi- 
cate of  a  notary,  but  it  may  be  overcome  and 
'  the  truth  shown. — In  re  Johnstone,  220  Fed. 
218. 

§  1213. 

1.  OIBee  of  reeordatioa. — ^Recordation  has 
no  other  function  than  that  of  notice  to  the 
world. — Burkett  v.  Doty,  32  Cal.  App.  337, 
162  Pac.  1042. 

§  1214. 

1.  Recordation,  aeoeaalty  of. — ^Unless  a 
prior  deed  of  land  subsequently  mortsa^ed 
is  first  recorded,  it  is  void,  agralnst  the  mort- 
gsigee  in  sood  faith  and  for  a  valuable  con- 
sideration, when  such  mortgasre  has  been 
duly  recorded.  A  mortgrasree  who  had  actual 
notice  of  the  prior  conveyance  can  not  be  a 
mortsaeree  in  STood  faith. — ^Redondo  Imp.  Co. 
V.  O'Shausrhnessy,  168  Cal.  328,  148  Pac.  538. 

2.  Valuable  coasldemtloa,  ^nrhat  la  a. — A 
conveyance  in  consideration  of  the  cancel- 
lation of  a  pre-existinsT  indebtedness  is  one 
for  a  valuable  consideration  within  the 
meaning  of  this  section. — Fowles  v.  Nat. 
Bank  of  California,  167  Cal.  658,  140  Pac. 
271. 

§1227. 

1.  Transf em  — •  As  between  parent  and 
child. — A  deed  of  trust  made  by  a  father  to 
a  son,  without  consideration,  while  the  for- 
mer was  largely  indebted,  is  not,  in  itself,  a 
badgre  of  fraud,  but  is  a  transaction  which 
calls  for  the  careful  scrutiny  of  the  court. — 
Evans  v.  Sparks,  170  Cal.  582,  150  Pac.  372. 

§1229. 

1.  Revocation— <;on«tmctlon. — Aside  from 
the  implied  permission  of  section  740,  this 
and  the  followiner  section  show  that  it  was 
the  inherent  rierht  of  every  landowner  to 
Include  a  reservation  defeating  the  interest 
e:ranted.  Each  of  these  two  sections  is  based 
on  the  assumption  that  such  a  reservation 
would  be  valid  if  made.  The  aforesaid  sec- 
tions can  not  be  distinsruished  from  section 
2280  so  far  as  they  may  be  considered  as  a 
recognition  of  the  validity  of  the  reserva- 
tion.— Tennant  v.  John  Tennant  Memorial 
Home,  167  Cal.  570,  140  Pac.  242. 

§1237. 

1.  Homestead,  of  what  It  conalats. — ^What- 
ever is  used,  being  either  necessary  or  con- 
venient, as  a  place  of  residence  for  the 
family  as  distinguished  from  the  place  of 
business,  constitutes  the  homestead  subject 
to  the  statutory  limit  as  to  value;  the  prem- 
ises to  be  described  in  the  declaration  are 
such,  and  only  such,  as  the  parties  are  resid- 
ing upon  and  using  as  a  homestead  at  the 
time  th£ir  declaration  is  made.  If  more  is 
included,  it  will  not  for  that  reason  become 
a  part  of  the  homestead,  and  therefore  ex- 
empt from  execution,  notwithstanding  the 
whole  may  be  less  than  five  thousand  dollars 
in  value. — Guernsey  v.  Douglas,  171  Cal.  329, 
153  Pac.   257. 


2.  In  an  action  by  a  trustee  in  bank- 
ruptcy against  a  bankrupt  and  his  wife  to 
set  aside  a  deed  from  the  bankrupt  to  his 
wife  of  five  un inclosed  lots,  and  to  vacate 
a  declaration  of  homestead  afterward  filed 
thereon  by  the  wife,  a  judgment  that  the 
homestead  was  valid  as  to  one  of  the  lots 
on  which  the  bankrupt  had  built  a  house 
and  in  which  he  and  his  wife  at  the  time 
resided,  but  invalid  as  to  the  other  four  lots, 
is  proper,  where  it  is  found  upon  sufficient 
evidence  that  at  the  time  the  declaration 
of  homestead  was  filed  the  defendants  re- 
sided in  the  house  situated  on  such  lot  and 
that  it  was  suflScient  in  size  for  the  con- 
venient use  and  enjoyment  of  the  house 
as  a  home,  and  that  they  never  resided  on 
the  other  lots,  of  which  neither,  nor  any 
part  thereof,  were  then  or  ever  necessary 
for  the  use  and  enjoyment  of  such  house  or 
home. — Guernsey  v.  Douglas,  171  Cal.  329, 
153  Pac.  257. 

3.  The  homestead  in  nowise  depends  upon 
the  character  of  the  title  which  the  home- 
stead claimant  has.  A  mere  naked  posses- 
sion, without  other  title,  may  be  impressed 
with  the  homestead  characteristic.  What- 
ever the  character  of  the  claim  or  title  which 
the  declarant  has  at  the  time  of  making  the 
declaration,  the  homestead  right  will  attach 
to  such  claim  or  title.  Imperfections  in  or 
even  the  absence  of  title  is  a  false  quantity 
which  must  be  excluded  from  consideration. 
^Bier  v.  Leisle,  172  Cal.  432,  156  Pac.  870. 

4.  The  homestead  in  nowise  depends 
upon  the  character  of  the  title  which  the 
homestead  claimant  has;  a  mere  naked  pos- 
session, without  other  title,  may  be  im- 
pressed with  the  homestead  characteristic. — 
Bell  V.  Wilson,  172  Cal.  123,  166  Pac.  626. 

5.  One  may  claim  a  homestead  on  public 
lands  of  the  United  States  of  which  he  has 
possession,  and  maintain  his  homestead 
rights  against  all  the  world  except  the 
owner  of  the  superior  title. — ^Bell  v.  Wilson, 
172  Cal.  128,  155  Pac.  625. 

6.  A  declaration  of  homestead  upon  two 
hundred  and  one  acres  of  public  land,  em- 
bracing a  pre-emption  claim  of  eighty  acres 
upon  which  the  declarant  resides,  and  an 
adjoining  eighty  acres  and  two  fractional 
lots  upon  which  he  has  filed  an  application 
for  a  certificate  of  purchase  and  of  which 
he  is  in  possession,  is  valid,  and  not  void 
as  to  the  excess  over  the  eighty  acres. — ^Bell 
V.  Wilson,  172  Cal.  123,  155  Pac.  625. 


§1241. 


1.  Deed  as  mortgage  ^  Snbseq.nent  dec- 
laration of  homestead. — ^Where  the  husband 
and  wife  executed  a  mortgage  in  deed  form 
with  a  collateral  writing  declaring  the 
writing  to  be  a  mortgage,  the  subsequent 
declaration  of  a  homestead  on  the  property 
can  not  defeat  the  liability  under  the  mort- 
gage, because  the  collateral  writing  was 
not  signed  or  acknowledged  by  any  of  the 
parties,  nor  the  mortgage  recorded  until 
after  the  filing  of  the  homestead.  Such  facts 
are  within  those  contemplated  by  this  sub- 
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division. — ^First    Nat.    Bank    v.    Merrill,    167 
Cal.  892.  139  Pac.  1066. 

§1242. 

1.  Homeatemd  —  Conveyaiftce  or  eaeam- 
branee  of. — A  purported  conveyance  or  en- 
cumbrance of  the  homestead  by  either  spouse 
not  made  in  strict  compliance  with  section 
1242  of  the  Civil  Code  is  invalid  and  inop- 
erative for  any  purpose. — Ainsworth  v.  Mor- 
rill, 31  Cal.  App.  509.  160  Pac.  1089. 

2.  In  an  action  brought  by  a  husband  and 
wife  to  have  a  written  contract  for  an  ex- 
chansre  of  real  property  reformed  and  then 
specifically  enforced,  the  complaint  does  not 
state  a  cause  of  action,  where  it  appears 
therefrom  that  the  contract  was  not  sigrned 
and  acknowledfired  by  the  wife,  but  only  by 
her  husband,  and  that  she.  previous  to  the 
execution  of  such  contract,  had  declared  a 
homestead  upon  the  property  to  be  ex- 
changred. — Ainsworth  v.  Morrill.  31  Cal.  App. 
509.   160  Pac.  1089. 

§1243. 

1.  Abandoiftitteiit  of  homestead. — A  home- 
stead can  not  be  abandoned  by  nonuse,  but 
only  in  the  manner  prescribed  by  statute. — 
Bell  v.  Wilson.  172  Cal.  123.  166  Pac.  625. 

§1260. 

1.     Talae  of  homeotead— -lilaOtatloB  oa. — 

There   is   no   limitation  in   this  state   as   to 


the  amount  of  land  or  the  number  of  tracts 
and  parcels  of  land,  provided  they  are  con- 
tiguous, which  may  be  lawfully  impressed 
with  the  homestead  characteristics;  the  limi- 
tation is  upon  the  value  of  the  land,  not 
upon  the  quantity  or  acreasre. — Bell  v.  Wil- 
son. 172  Cal.  128.  155  Pac.  625. 

§1266. 

1.  Homestead  ^  Rlirht  of  ■nrvivlBS  hns- 
band. — A  homestead  declared  by  a  wife  upon 
her  separate  property  "vests  absolutely"  in 
the  husband  upon  her  death. — ^Williams  v. 
Williams.  170  Cal.  625,  151  Pac.  10. 

2.  The  doctrine  of  election  is  inapplicable 
to  the  rifirht  of  a  surviving:  husband  to 
assert  his  absolute  title  to  the  separate 
property  of  his  deceased  wife  upon  which 
she  had  declared  a  homestead  during:  their 
marriagre.  notwithstanding  the  property  was 
distributed  in  the  matter  of  her  estate,  as 
provided  by  the  terms  of  her  will,  to  the 
husband  for  life  with  remainder  over  to  the 
children. — ^Williams  v.  Williams.  170  Cal.  626. 
151  Pac.  10. 

8.  —Right  of  warvtvtnm  wife  la. — A  home- 
stead declared  upon  land  which  was  com- 
munity property  need  not  be  inventoried, 
but  vests  absolutely  upon  the  death  of  the 
husband  in  the  surviving  wife  without  the 
necessity  of  administration. — Estate  of  Shir- 
ley. 167  Cal.  193,  138  Pac.  994. 


TITLE  VI. 

WILLS. 


CHAPTER  I. 

EXECUTION  AND  REVOCATION  OP  WILLS. 
1 1313.  Charitable,  etc.,  bequests.    Limitation  as  to  time  and  amount. 


§1270. 


WILI^S. 


1-9.  As  to  testamentary  capacity. 
10. 11.  Execution  of  will. 

1.  As  to  teatamoifttary  capacity. — The  priv- 
ilege of  making  testamentary  disposition  of 
property  is  not  an  inherent  or  even  a  con- 
stitutional right,  but  is  wholly  statutory, 
and  since  the  legislature  has  seen  fit  to 
impose  certain  requirements  looking  to  the 
execution  of  a  will,  compliance  with  ex- 
actions is  absolutely  necessary  to  the  valid- 
ity of  any  instrument  offered  as  a  testament. 
— Estate  of  Carpenter.  172  Cal.  268,  L.  R.  A. 
1916E  498.  166  Pac.  464. 

2.  No  rule  of  law  denies  to  a  man  who 
is  dissipated  and  habitually  addicted  to  the 
excessive  indulgence  in  intoxicants  the  right 
to  make  a  will. — Estate  of  Mahoney.  6  Cof. 
Prob.  Dec.  1. 

3.  The  fact  that  the  testator,  at  the  time 
of  the  execution  of  the  will,  is  in  charge 
of  a  guardian  as  an  habitual  drunkard,  while 


relevant  as  some  evidence  of  incapacity,  is 
never  conclusive  that  a  will  is  invalid. — 
Estate  of  Mahoney.  6  Cof.  Prob.  Dec.  1. 

4.  The  constituents  of  testamentary  ca- 
pacity have  an  idea  of  the  character  and 
extent  of  his  property,  and  are  capable  of 
considering  the  persons  to  whom  and  the 
manner  and  proportion  in  which  he  wishes 
his  property  to  go. — Estate  of  Egan,  6  Cof. 
Prob.  Dec.  28. 

5.  If  a  testator  has  sufficient  memory  and 
intelligence  fairly  and  rationally  to  compre- 
hend the  effect  of  what  he  is  doing,  to  appre- 
ciate his  relations  to  the  natural  objects  of 
his  bounty,  and  understand  the  character 
and  effect  of  the  provisions  of  his  will;  if  he 
has  a  reasonable  understanding  of  the  na- 
ture of  the  property  he  wishes  to  dispose  of. 
and  of  the  persons  to  whom  and  the  manner 
in  which  he  wishes  to  distribute  it.  and  so 
express  himself,  his  will  is  good.  It  is  not 
necessary  that  he  should  act  without  prompt- 
ing.— Estate  of  Egan,  6  Cof.  Prob.  Dec.  28. 
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6.  The  tests  of  testamentary  capacity  are: 
1.  Understanding:  of  what  the  testator  or 
testatrix  is  doing:;  2.  How  he  or  she  is  doins 
it;  8.  Knowledge  of  his  or  her  property; 
4.  How  he  or  she  wishes  to  dispose  of  it;  and 
6.  Who  are  entitled  to  his  or  her  bounty. — 
Estate  of  De  Laveagra,  6  Cof.  Prob.  Dec.  66. 

7.  It  is  not  enougrh  that  the  testator  or 
testatrix  have  a  mind  sufficient  to  compre- 
hend one  of  the  above  elements;  his  or  her 
mind  must  be  sufficiently  clear  and  strongr 
to  perceive  the  relation  of  the  various  ele- 
ments to  one  another,  and  he  or  she  must 
have  at  least  a  greneral  comprehension  of  the 
whole. — ^Estate  of  De  Lavea^a,  6  Cof.  Prob. 
Dec.  66. 

8.  A  testator  or  testatrix  need  not  be  ex- 
pected to  know  the  exact  legral  scope  and 
bearing:  of  his  or  her  will,  but  should  have 
sufficient  faculty  to  understand  g:enerally  his 
or  her  circumstances  and  natural  obliga- 
tions. The  Age  of  eighteen  years  in  this 
state  is  fixed  as  the  minimum  limit  at 
which  that  faculty  is  developed  in  a  normal 
nature;  in  some  other  states  and  countries 
it  is  twenty-one. — Estate  of  De  Laveaga, 
6  Cof.  Prob.  Dec  65. 

9.  Under  the  statutes  of  California  every 
person  over  the  ag:e  of  eighteen  years  may 
by  last  will  dispose  of  his  or  her  estate, 
provided  he  or  she  is  of  sound  mind  and 
free  from  undue  Influence,  duress,  or  fraud. 
— ^Estate  of  De  Laveaga,  6  Cof.  Prob.  Dec.  65. 

10.  ESzecntlon  of  'vrllL — ^Proof  of  sponta- 
neous action  on  the  part  of  a  testator  will 
be  required  where  his  wishes  upon  the 
execution  of  his  will  are  manifested  by 
signs  made  in  response  to  questions. — ^Estate 
of  Clark,  170  Cal.  418,  149  Pac.  828. 

11.  The  fact  that  a  testator  makes  his 
wishes  known  partly  by  pantomime  and 
partly  in  answer  to  questions,  and  that  the 
mechanical  work  of  affixing  his  name  to 
the  will  was  performed  by  others,  is  not 
sufficient  to  invalidate  the  instrument. — Es- 
tate of  Clark,  170  Cal.  418,  149  Pac.  828. 


§1276. 


1.  Tinbio  may  take  ander^-Charltable  be- 
qnest. — ^A  money  bequest  "to  be  used  in 
erecting  a  suitable  fountain  for  the  benefit 
of  thirsty  animals  and  birds"  is  for  a  char- 
itable use,  and  the  city  of  Sacramento,  under 
this  section,  and  under  its  charter,  may 
accept  such  a  bequest. — ^Estate  of  Coleman, 
167  Cal.  212,  Ann.  Cm.  1916C  682,  138  Pac. 
992. 

§1276. 

DUE  EXECUTION  OF  WILL. 

1.  Ascertainment  of  by  trial  court. 
2,  3.  Construction — Subdivision  1. 
4,  6.  — Subdivision  3. 

6.  — Subdivision  4. 

1.     Ascertainment  of  by  trial  court. — The 

question  of  due  execution  of  a  will  is  one 
of  fact,  and  its  determination  by  the  court 
below  is  not  to  be  overthrown  on  appeal 
unless  it  is  without  support  in  the  evidence. 
— Estate  of  Cullberg,  169  Cal.  366.  146  Pac. 
888. 


2.  Construction— Subdivision  1.^ — The  stat- 
ute does  not  require  that  the  testator's  sig- 
nature shall  occupy  any  specific  place  with 
reference  to  the  signiatures  of  the  witnesses. 
— Estate  of  Dutcher,  172  Cal.  488,  167  Pac 
242. 

3.  The  name  of  the  testator  written  a 
short  distance  below  the  body  of  the  will 
is  subscribed  "at  the  end  thereof." — Estate 
of  Dutcher,  172  Cal.  488.  167  Pac.  242. 

4.  ^Subdivision  8. — It  is  not  necessary 
that  the  testatrix  should  have  spoken  words 
declaring  the  document  to  be  her  will,  or 
that  she  should  expressly  request  the  wit- 
nesses to  sign  it  as  such,  as  the  same  may 
be  implied  from  her  conduct  and  the  atten- 
dant circumstances. — Estate  of  Cullberg,  169 
Cal.  866,   146  Pac.  888. 

6.  An  order  denying  probate  of  a  will 
on  the  ground  that  the  testatrix  did  not 
declare  to  the  attesting  witnesses  that  the 
instrument  was  her  will,  and  that  she  did 
not  request  the  witnesses  to  sign  as  such, 
is  erroneous,  where  it  is  shown  that  the 
will  and  also  the  attestation  clause  were 
both  read  aloud  to  the  testatrix,  where- 
upon the  person  acting  for  her  indicated 
the  place  for  her  signature,  and  after  such 
signing,  he  asked  the  witnesses  to  sifi:n, 
•which  they  did,  the  testatrix  having  re- 
mained silent  during  the  entire  proceeding. — 
Estate  of  Cullberg,  169  Cal.  865,  146  Pac  888. 

6.  ^Subdivision  4. — Oral  testimony  is  ad- 
missible to  show  that  the  testator  8ifi:ned 
first  and  that  the  witnesses  then  sigmed. — 
Estate  of  Dutcher.  172  Cal.  488,  157  Pac.  242. 

§1277. 

1.  Holographic  will— Suttdency. — ^A  docu- 
ment wherein  the  first  line  was  "Winters 
To  lo  Co  10  1912'*  is  insufficiently  dated 
to  comply  with  this  section. — Estate  of  Car- 
penter. 172  Cal.  268.  L.  R.  A.  1916E  498,  166 
Pac.  464. 

2.  The  general  rule  that  the  provisions 
of  the  code  "are  to  be  liberally  construed 
with  a  view  to  effect  its  objects"  has  never 
been  stretched  to  excuse  lack  of  substantial 
compliance  with  the  statutory  requirement 
that  a  holographic  will  must  be  dated  by 
the  testator. — ^Estate  of  Carpenter,  172  Cal. 
268,  li.  R.  A.  1916E  498,  166  P&c  464. 

8.  A  holographic  will  which  is  not  dated 
except  in  the  following  manner:  "I  have 
subscribed  my  name  and  affixed  my  seal  this 
22nd  day  of  March,  in  the  year  of  our  Liord 
one  thousand,"  does  not  comply  with  the 
requirements  of  section  1277  of  the  Civil 
Code,  defining  holographic  wills. — Estate  of 
Vance.  174  Cal.  122,  162  Pac.  103. 

4.  A  date  which  Is  incomplete  because  of 
lacking  a  statement  of  either  the  day,  the 
month  or  the  year  of  execution  does  not 
satisfy  the  statutory  definition  of  a  holo- 
graphic will.  But  the  instrument,  if  it 
bears  a  statement  of  the  day,  the  month 
and  the  year,  is  not  invalidated  because  one 
or  more  of  these  elements  may  be  incor- 
rectly given. — ^Estate  of  Vance,  174  Cal.  122, 
162  Pac   103. 
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§  1280. 

1.  Executor  nu  wttness.  —  The  executor 
named  In  a  will  is  not,  by  reason  of  Interest, 
disqualified  to  act  as  an  attesting  witness. — 
Estate  of  Egan,  6  Cof.  Prob.  Dec.  28. 

§  1285. 

1.  WUl  made  out  of  state  ^  Conetmc- 
tlon. — This  means  that  charitable  bequests 
in  foreign  wills  shall  be  governed  by  the 
same  rules  controlling  like  bequests  in  do- 
mestic wills.  There  is  nothing  in  the  lan- 
guage to  Justify  the  limitation  to  cases 
of  a  will  of  a  nonresident  decedent  which 
has  not  been  probated  in  the  court  of 
domicile  of  the  decedent. — Estate  of  Lathrop, 
166  Cal.  243,  131   Pac.   752. 

2.  There  Is  nothing  in  the  language  of 
this  section  to  justify  the  argument  that  its 
application  must  be  limited  to  cases  of  a 
will  of  a  nonresident  decedent  which  has 
not  been  probated  in  the  court  of  domicile 
of  the  decedent.  In  fact  the  very  language 
forbids  It  in  saying  that  no  will  is  valid 
excepting  as  therein  provided.  —  Estate  of 
Lathrop.  165  Cal.  243,  181  Pac.  752.* 

§  1287. 

1.     Repnbllcatioii  by  codleil— ^onstmetlOB. 

— This  section  does  not  preclude  an  ante- 
nuptial will  under  section  1299  from  being 
republished  and  becoming  a  part  of  a  post* 
nuptial  will. — Estate  of  Cutting,  172  Cal.  191, 
155  Pac.  1002. 

§1292. 

!•  Sufficiency  of  acta  of  bnriilBg,  tearing^ 
ete^ — There  must  be  an  actual  burning,  tear- 
ing, canceling,  etc.,  with  the  intent  to 
revoke.  The  mere  intent  unperformed,  to 
burn  or  destroy  the  will,  is  insufficient. 
There   must    be  a   joint   union   of  act  and 


intent. — Estate    of  Sllva,    169    Cal.    116,    145 
Pac.  1015. 


§  1299. 


1.  Effect  of  marriage  of 
tlon. — This  section  applies  only  to  ante- 
nuptial and  not  to  postnuptial  wills. — 
Estate  of  Cutting,  172  Cal.  191,  155  Pac.  1002. 

2.  There  is  nothing  in  this  section  which 
precludes  the  republication  of  an  ante- 
nuptial will  in  accordance  with  section  1287. 
— Estate  of  Cutting,  172  Cal.  191,  165  Pac. 
1002. 

3.  Under  the  provisions  of  section  1299  of 
the  Civil  Code  an  antenuptial  will  is  revoked 
on  the  death  of  the  testator,  where  the  wife 
survives  him,  unless  provision  has  been  made 
for  her  by  marriage  contract,  or  unless  she 
Is  provided  for  in  the  will,  or  in  such  way 
mentioned  therein  as  to  show  an  Intention 
not  to  make  such  provlsion.^-Estate  of  Cut- 
ting, 172  Cal.  191.  155  Pac  1002. 

4.  A  will  executed  by  a  testator  before 
his  marriage  which  neither  provides  for  his 
wife  nor  mentions  her  in  such  way  as  to 
show  an  intention  not  to  provide  for  her  is 
not  revoked  on  his  death,  in  case  the  wife 
survives  him,  where  he,  after  the  marriage, 
executes  a  codicil  thereto  affirming  the  ante- 
nuptial will  and  provides  therein  for  his 
wife.— Estate  of  Cutting,  172  Cal.  191.  166 
Pac.   1002. 

5.  A  husband  may  make  a  postnuptial 
will  providing  for  his  wife,  either  by  a  will 
made  originally  after  marriage,  or  by  the 
republication  of  an  antenuptial  will  as  modi- 
fied by  a  codicil. — ^Estate  of  Cutting,  172 
Cal.  191.  155  Pac.  1002. 

6.  Where  an  antenuptial  will  Is  repub- 
lished by  a  valid  postnuptial  codicil,  the 
two  are  to  be  regarded  as  forming  one 
instrument  speaking  from  the  date  of  the 
codicil.— EsUte  of  Cutting.  172  Cal.  191,  166 
Pac.  1002. 


§  1313.    CHARITABLE,  ETC.,  BEQX7ESTS.    LIMITATION  AS  TO  TIME 

AND  AMOUNT.  No  estate,  real  or  personal,  shall  be  bequeathed  or  devised  to  any 
charitable  or  benevolent  society  or  corporation,  or  to  any  person  or  persons  in  trust 
for  charitable  uses,  except  the  same  be  done  by  will  duly  executed  at  least  thirty  days 
before  the  decease  of  the  testator;  and  if  so  made  at  least  thirty  days  prior  to  such 
death,  such  devise  or  legacy  and  each  of  them  shall  be  valid;  provided,  that  no  such 
devise  or  bequest  shall  collectively  exceed  one-third  of  the  estate  of  the  testator, 
leaving  legal  heirs,  and  in  such  case  a  pro  rata  deduction  from  such  devises  or 
bequests  shall  be  made  so  as. to  reduce  the  aggregate  thereof  to  one-third  of  such 
estate;  and  all  dispositions  of  property  made  contrary  hereto  shall  be  void,  and  go 
to  the  residuary  legatee  or  devisee,  next  of  kin,  or  heirs,  according  to  law; 

[Bequests  to  state  excepted.]  and  provided,  further,  that  bequests  and  devises  to 
the  state,  or  to  any  state  institution,  or  for  the  use  or  benefit  of  the  state  or  any 
state  institution,  are  excepted  from  the  restrictions  of  this  section. 

History:  Enactment  approved  March  18,  1874,  Code  Amdts.  1873-4, 
p.  276;  amended  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  272.  In  effect 
July  27,  1917. 

1.  Restriction  on  eharltable  dewimem  — -  of  his  entire  estate  and  not  merely  one- third 
CoMtraetlon. — Applied  to  a  nonresident  the  of  that  part  situate  within  the  state. — Es- 
limitation   of   the  amount   means   one-third       tate  of  Sloane,  171  Cal.  248,  152  Pac.  640. 
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2.  Personal  property  of  a  nonresident 
testator  is  subject  to  distribution  under  the 
laws  of  this  state  where  the  property  Is 
situated  In  this  state  at  the  time  of  the 
testator's  death,  and  the  provision  of  section 
1313  of  the  Civil  Code  llmitinsr  the  amount 
which  a  testator  may  give  to  charitable 
purposes  to  one- third  of  his  estate  is  ap- 
plicable to  the  distribution  of  such  property, 
notwithstandinsT  the  state  of  the  testator's 
domicile  has  no  law  makinsr  such  a  limita- 
tion.— Estate  of  Sloane,  171  Cal.  248,  152  Pac. 
640. 

3.  It  is  only  where  there  is  no  residuary 
bequest  to  charity  that  the  rule  of  pro  rata 
deductions  applies. — Estate  of  Sloane,  171 
Cal.   248,  152  Pac.   540. 

4.  Where  the  sum  of  six  thousand  three 
hundred  and  thirty-four  dollars  and  forty 
cents  represents  all  of  an  estate  that  can 
be  distributed  to  charitable  purposes,  and 
the  will  contains  two  charitable  bequests, 
one  a  specific  bequest  of  four  thousand  dol- 
lars and  the  other  the  bequest  of  the  residue, 
the  distribution  of  the  specific  bequest  in 
full,  without  reduction,  and  of  the  residue  to 
the  other  legratee,  is  correct.  —  Estate  of 
Sloane,  171  Cal.  248,  152  Pac.  540. 

§  1317. 

1.  InterpretatlOB  of  wills  ^  iBtentlon  of 
temtrntor  sovems.— The  court  must  look  to 
the  purpose  of  the  testator  and  endeavor 
to  construe  the  words  of  the  will,  if  reason- 
ably possible,  upon  principles  that  admit  of 
a  compliance  with  that  purpose. — Estate  of 
Budd,  166  Cal.  286,  185  Pac.  1131. 

2.  Words  in  a  will  expressing^  desire  or 
wish,  when  directed  to  the  estate,  not  to 
some  devisee  with  respect  to  the  property 
received  by  him,  are  to  be  deemed  as  dis- 
positive expressions  evincing  the  will  of  the 
testator  with  respect  to  the  property. — 
Estate  of  Tooley,  170  Cal.  164,  149  Pac.  674. 

3.  The  paramount  object  in  resolving  an 
ambiguity  in  a  will  Is  to  ascertain  the  inten- 
tion of  the  testator.  All  other  of  the  estab- 
lished rules  of  construction  are  designed 
to  assist  in  this  main  object.  But  the  inten- 
tion sought  for  is  not  that  which  may  have 
existed  in  the  mind  of  the  testator,  but  that 
which  is  expressed  in  the  language  of  the 
will,  giving  such  language.  If  clear,  its  ordi- 
nary meaning,  and  if  ambiguous,  the  mean- 
ing it  should  have,  in  the  light  of  the  context 
and  the  circumstances  shown  to  explain  the 
meaning. — Estate  of  Sessions,  171  Cal.  346, 
153  Pac.   231. 

4.  In  the  construction  of  wills  the  inten- 
tion of  the  testator  must  govern,  and  in 
order  to  carry  out  this,  as  collected  from  the 
context,  words  may  be,  when  necessary,  sup- 
plied, transferred  or  changed. — Estate  of  Es- 
pitallier,   6  Cof.  Prob.  Dec.   299. 

5.  A  bequest  to  the  "United  Charities  of 
San  Francisco"  will  be  given  effect  as  a 
bequest  to  "The  Associated  Charities  of  San 
Francisco,"  there  being  no  institution  In 
San  Francisco  bearing  the  name  '^United 
Charities,"  it  being  evident  that  the  testator 
had  in  mind  a  union  or  association  of  char- 
itable organizations  in  the  city,  but  that  he 


mistook  the  name  while  retaining  the  Idea. 
— Estate  of  Irwin,  6  Cof.  Prob.  Dec.  359. 


§  1318. 


1.  Aveertelmlng  iatentloB  from  coBtextof 
will. — The  word  "children"  in  a  will  has 
been  held  to  Include  grandchildren  only, 
where  there  is  an  ambiguity  in  the  will 
itself  which  leaves  the  meaning  of  the  testa- 
trix in  respect  to  the  word  "children"  uncer- 
tain, in  which  case  extrinsic  evidence  may 
be  introduced  to  explain  the  meaning  in- 
tended by  the  testatrix  and  to  show  that 
the  word  was  used  to  include  "grandchil- 
dren," and  where  there  is  a  latent  ambig- 
uity, as  where  the  will  purports  to  make  a 
gift  to  "children"  and  it  appears  that  none 
were  living  at  the  execution  of  the  will, 
or  afterward,  in  which  case  extrinsic  evi- 
dence may  be  given  showing  "grandchil- 
dren" were  intended. — Estate  of  Wlllson, 
171  Cal.  449,  153  Pac.  927. 

2.  In  interpreting  paragraphs  of  a  will 
the  intention  of  the  testatrix  must  be  found 
in  the  context,  and  it  must  accord  with  the 
law.  The  question  is  not  what  she  meant, 
but  what  her  words  mean;  and  the  intention 
must  clearly  appear  to  be  lawful. — Estate 
of  Wlllson,  6  Cof.  Prob.  Dec.  34. 

3.  In  determining  the  intention  of  a  tes- 
tatrix the  court  can  consider  the  circum- 
stances surrounding  the  execution  of  the 
will  only  when  inconsistencies  or  ambigu- 
ities in  the  language  used  make  the  inten- 
tion as  declared  by  the  will  doubtful. — 
Estate  of  Wlllson,  6  Cof.  Prob.  Dec.  34. 

4.  The  inadvertent  omission  of  a  word 
will  not  be  allowed  to  defeat  a  will  if  the 
intention  of  the  testator  can  be  discovered 
from  the  entire  document,  and  a  reasonable 
reading  of  its  text,  and  a  consideration  of 
all  the  circumstances. — Estate  of  Espital- 
lier,  6  Cof.  Prob.  Dec.  299. 

§  1319. 

1.  Canons  of  constractlon. — In  interpret- 
ing wills  courts  are  bound  to  carry  out 
canons  of  construction,  no  matter  how  tech- 
nical they  may  seem  to  those  who  have  not 
studied  their  philosophy,  and  one  of  these 
rules  is,  most  imperatively  Imposed,  that 
courts  must  stand  by  the  words  of  the  will. 
— Estate  of  Wlllson,  6  Cof.  Prob.  Dec.  34. 

2.  A  will  drawn  by  a  person  not  edu- 
cated in  the  ordinary  sense,  nor  skilled  in 
the  use  of  legal  formulae,  is  not  to  be 
treated  with  the  strictness  that  is  applied 
to  the  work  of  a  professional  draftsman. — 
Estate  of  Espitallier,  6  Cof.  Prob.  Dec.  299. 

§  1320. 

1.  win  on  several  sbeets  of  paper— For- 
mer -will. — Three  sheets  of  paper  of  the 
same  size  and  character  of  paper,  appar- 
ently torn  from  the  same  writing  pad,  ar- 
ranged in  proper  sequence,  and  each  con- 
taining a  writing  of  testamentary  character 
entirely  in  the  handwriting  of  the  testatrix 
may  be  read  as  a  part  of  a  harmonious, 
homogeneous,  holographic  will  and  not  the 
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case  contemplated  by  this  section. — Estate 
of  Merryfield,  167  Cal.  729,  141  Pac.  269. 

2.  A  former  will  which  has  been  revoked 
by  the  will  in  question  is  not  admissible 
for  the  purpose  of  interpreting*  any  provi- 
sion of  the  later  will. — ^Estate  of  Vander- 
hurst,  171  Cal.  668.  164  Pac.  6. 

§1322. 

1.  DefeatlBs  or  llmtttns  devlae. — Words 
subsequently  used  in  a  will,  which  merely 
raise  a  doubt  or  suggrest  an  inference,  will 
not  be  construed  as  limiting  or  cutting  down 
an  absolute  estate  conveyed  by  one  clause 
of  a  will. — Estate  of  Budd.  166  Cal.  286,  136 
Pac.  1131. 

2.  A  residuary  bequest  in  a  will  is  not 
made  the  less  such  by  the  testator  using 
the  words  "consisting  of*  and  proceeding  to 
enumerate  items  going  to  make  up  the 
residuum. — Estate  of  Richardson,  6  Cof. 
Prob.  Dec.  364. 

§1326. 

1.  Presumption  asalMst  tateataey. — ^A  will, 
as  such,  raises  the  presumption  that  its 
maker  intends  to  dispose  of  his  or  her  entire 
estate,  and  not  to  die  intestate  as  to  a  part; 
and  the  presumption  is  strengthened  by  the 
absence  of  a  residuary  clause. — Estate  of 
Espitallier,  6  Cof.  Prob.  Dec.  299. 

§1829. 

1.    Particular  words  nnneeewiary. — The  use 

of  the  phrase  "to  his  heirs  and  assigns"  in 
a  disposition  of  the  fee  in  real  property 
still  persists  and  is  frequent,  notwithstand- 
ing the  fact  that  it  is  unnecessary  for  that 
purpose.  In  a  will  so  drawn,  therefore, 
when  occurring  In  the  customary  place,  it 
has  little  significance  of  any  intent  other 
than  the  usual  one  to  pass  the  fee. — Estate 
of  Sessions,   171  Cal.  346,  163  Pac.  231. 

§  1331. 

1.  Devise  of  ivvbat  Interest. — ^A  bequest  in 
a  will  of  all  the  testator's  "interest  in  the 
estate"  of  a  named  decedent  will  be  con- 
strued to  pass  not  only  such  interest  as 
vested  in  him  as  a  beneficiary  of  such  estate, 
but  also  such  further  interests  as  he  may 
have  acquired  in  the  property  thereof  by 
succession  or  bequest  from  other  benefi- 
ciaries, where  such  estate  was  in  process  of 
administration  at  the  time  of  the  death  of 
the  testator,  and  his  interests  therein  con- 
stituted the  whole  of  the  property  left  by 
him. — Estate  of  O'Gorman,  6  Cof.  Prob.  Dec. 
246. 

2.  A  general  devise  of  all  the  property  a 
testator  may  die  possessed  of,  without  any 
specific  property  being  named,  applies  to 
but  his  moiety  of  the  community  property, 
if  a  married  man. — ^Estate  of  Lamb,  6  Cof. 
Prob.  Dec.  432. 

§1334. 

1.  ^'Heirs''— ^Vbo  Inberlt  on  lapse. — ^Where 
the  residuary  clause  of  a  will  gives  all  the 
rest,  residue  and  remainder  of  the  property 


of  the  testatrix,  be  it  real,  personal  or 
mixed,  and  wheresoever  situate,  to  a  person 
not  a  kin  to  the  testatrix  "and  to  his  heirs 
and  assigns  forever,"  the  legal  heirs  of  the 
testatrix,  not  the  heirs  of  the  residuary  leg- 
atee, are  entitled  to  the  bequest  where  such 
legatee  dies  during  the  lifetime  of  the  testa- 
trix.— Estate  of  Sessions,  171  Cal.  346,  163 
Pac.  281. 

§1337. 

1.  Bequest  to  entployees. — Under  the  pro- 
vision of  a  will  bequeathing  the  sum  of 
11,000  each  to  all  employees  of  a  lime  and 
cement  company  "now  working"  for  such 
company,  "who  have  been  In  said  employ 
for  twenty  years,"  and  the  sum  of  |600  each 
to  all  employees  "who  have  worked  over 
ten  years, — in  all  cases  these  dates  are  as 
of  January  1st,  1911,"  it  is  not  the  intention 
of  the  testator  that  in  order  to  be  the  re- 
cipient of  his  bounty  that  an  employee,  in 
addition  to  showing  that  he  had  worked  for 
the  period  of  years  required,  should  show 
that  he  was  actually  working  on  the  1st  day 
of  January,  1911,  since  it  is  to  be  assumed 
that  the  testator  knew  by  the  custom  of  the 
company  and  the  character  of  the  day  that 
the  employees  would  not  be  actually  work- 
ing on  that  day. — ^Estate  of  Cowell,  170  Cal. 
364,  149  Pac  809. 

2.  An  employee  who  had  worked  up  to 
January  1,  1911,  and  had  been  paid  otf  with 
the  other  employees  on  the  last  of  Decem- 
ber, 1910,  pursuant  to  the  custom  of  the 
company,  is  an  employee  within  the  mean- 
ing of  the  provision  of  the  will,  notwith- 
standing the  company  was  not  further 
obliged  to  employ  him  unless  it  saw  fit  to 
do  so. — Estate  of  COwell,  170  Cal.  364,  149 
Pac.   809. 

§1340. 

MISTAKBS  AND  OMISSIONS. 

1,  2.  Latent  ambiguity. 

3.  Mistake  in  designation  of  beneficiary. 
4,  6.  Omission  of  dollar  mark. 

1.  Latent  nniblsnlty. — ^Where  the  mean- 
ing of  the  will  on  its  face,  taking  the  words 
in  the  ordinary  sense,  is  entirely  clear,  and 
where  no  latent  ambiguity  is  made  to  ap- 
pear by  extrinsic  evidence,  there  can  be  no 
evidence  of  extrinsic  circumstances  to  show 
that  the  testatrix  intended  or  desired  to  do 
something  not  expressed  in  the  will. — Estate 
of  Wlllson,  171  Cal.  449.  163  Pac.  927. 

2.  That  the  word  "children"  was  meant 
to  include  grandchildren  can  be  established 
under  this  section  only  where  there  Is  a 
latent  ambiguity. — Estate  of  Wlllson,  171 
Cal.  449.  163  Pac.  927. 

3.  Mistake  In  designation  of  beneflciary. — 
Where  a  testator  makes  a  bequest  to  a  body 
or  society  which  he  designates  in  his  will  as 
"The  Woman's  Christian  Temperance  Union 
of  Los  Angeles,"  and  It  appears  that  such 
designation  does  not  describe  exactly  either 
one  of  three  ditferent  corporations  who  ap- 
pear to  claim  the  legacy,  parol  evidence 
is  admissible  to  determine  which  corporation 
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abro£rated  the  common  law  of  alluvion  as 
applied  to  the  seashore,  is  not  approved  by 
our  supreme  court. — Strand  Imp.  Co.  v.  City 
of  Longr  Beach,  178  Cal.  766,  161  Pac.  975. 


§1025. 


1.     ConfujiloB     of     8>ood»— Constractlon. — 

The  doctrine  of  confusion  of  goods  is  not 
applicable  in  the  case  of  shares  of  stock 
and  a  promissory  note,  always  capable  of 
beinsT  distinsruished,  where  the  only  confu- 
sion alleged  is  in  the  proceeds  of  their  sale, 
not  in  a  mixture  of  the  papers  themselves. — 
French  v.  Robbins,  172  Cal.  670,  158  Pac.  188. 

§1039. 

1.  ^Tranafer"— CoBMtmctlon. — The  word 
"transfer"  as  defined  in  section  1039  of  the 
Civil  Code  can  not  be  held  to  Include 
every  act  whether  committed  by  the  debtor 
or  by  others  which  may  tend  to  hamper  the 
creditor  in  subjecting*  the  property  to  the 
payment  of  his  claim.  While  the  meaning 
of  "transfer"  is  no  doubt  a  broad  one.  It 
designates  only  those  transactions  which,  as 
between  the  parties,  pass  or  purport  to  pass 
the  title  or  right  of  possession  to  the  prop- 
erty. It  need  not  be  by  writing  but  must 
be  such  an  act  as  vests  the  real  or  apparent 
ownership  of  some  interest  in  the  trans- 
feree.— Scholle  V.  Finnell,  178  Cal.  872,  159 
Pac.  1179. 

§1044. 

1.  ConMtmctloift. — ^Neither  this  section  nor 
section  1458  tends  in  any  manner  to  diminish 
the  force  of  the  rule  that  a  public  official 
can  not  make  an  assignment  of  his  wages 
or  salary  until  they  have  been  completely 
earned. — Trow  v.  Moody,  27  Cal.  App.  408, 
150  Pac.  77. 

§1045. 

1.  TrasMfeiv— Of  naked  rlffbt. — ^A  naked 
right  of  action  for  fraud  is  not  assignable; 
an  interest  in  property  must  pass  to  give  to 
the  assignee  a  right  to  enforce  the  remedies 
available  to  one  who  has  been  defrauded. — 
Greenlee  v.  Los  Angeles  Trust  A  Sav.  Bank, 
171  Cal.  371,  153  Pac.  383. 

§1052. 

1.     'Written    agreement— Oral    trnnnfer* — 

In  the  absence  of  any  statute  requiring  the 
assignment  of  an  agreement  to  be  in  writing, 
a  transfer  thereof  may  be  shown  by  parol 
testimony. — Humboldt  Milling  Co.  v.  North- 
western Pac.  R.  Co.,  166  Cal.  175,  185  Pac. 
603. 

§1054. 

DBLITBIRT  BT  GRANTOR. 

1,  2.  I>eflned. 

3.  As  to  when  delivery  unnecessary. 
4-7.  Delivery  to  take  effect  after  death. 
8-13.  Intent  to  deliver. 
14-16.  Presumption  of  delivery. 

1.  Defined. — The  delivery  of  a  deed  is  the 
act  by  which  it  takes  effect  and  passes  title. 


— ^Williams  v.  Kidd,  170  Cal.  681,  Ann.  Can. 
1916E  703,  151  Pac.  1. 

2.  The  execution  of  a  deed  includes  ef- 
fective delivery. — ^Williams  v.  Kidd,  170  Cal. 
631,  Ann  Caa.  1916E  708,  151  Pac.  1. 

3.  An  to  ivbea  delivery  unneeesaary. — A 
deed  to  an  infant  requires  no  delivery  to 
or  acceptance  by  the  grantee,  and  the  deliv- 
ery thereof  to  a  notary  public  who  placed 
it  upon  record  is  a  sufficient  delivery. — 
Turner  v.  Turner,  178  Cal.  782,  161  Pac.  980. 

4.  Delivery  to  take  tffleet  after  death. — 
Where  a  conveyance  is  made  and  placed  in 
the  hands  of  a  third  party  with  instructions 
to  deliver  it  to  the  grantee  named  therein 
on  the  death  of  the  grantor,  and  it  is  the  in- 
tention of  the  grantor  to  make  the  delivery 
absolute  and  place  the  deed  beyond  all 
power  to  thereafter  revoke  or  control  it,  the 
title  to  the  property  presently  passes,  sub- 
ject to  a  life  estate  in  the  grantor,  and  there 
is  no  transfer  of  any  property  in  any  legal 
sense  upon  his  death  and  the  consequent 
termination  of  his  life  estate. — ^Hunt  v. 
Wlcht,  174  Cal.  205,  162  Pac.  639. 

5.  While  a  deed  may  be  handed  to  a  third 
party  to  be  delivered  to  the  grantee  named 
in  it  at  the  death  of  the  grantor,  such  deliv- 
ery will  be  held  to  pass  title  only  "if  the 
intention  of  the  grantor  is  to  make  such  de- 
livery absolute  and  place  it  beyond  his  power 
thereafter  to  revoke  or  control  the  deed"; 
such  intention  is  a  question  of  fact  to  be 
determined  by  the  trial  court  "from  a  con- 
sideration of  all  the  evidence  in  a  given 
case  bearing  upon  the  question." — ^Rice  v. 
Carey,  170  Cal.  748,  151  Pac  135. 

6.  A  person  may  make  a  conveyance  of 
property  and  place  It  in  the  hands  of  a 
third  party  to  be  delivered  to  the  grantee 
named  in  it  on  the  death  of  the  grantor,  and 
such  a  delivery  will  be  effectual  to  pass  a 
present  title  to  the  property  to  the  grantee, 
if  the  intention  of  the  grantor  is  to  make 
such  delivery  absolute  and  place  it  beyond 
the  power  thereafter  to  revoke  or  control 
the  deed;  where  delivery  is  made  under 
these  circumstances  and  with  this  intention 
it  is  fully  operative  and  effective  to  vest  a 
present  title  in  the  grantee,  the  grantor  re- 
taining only  a  life  estate  in  the  property 
and  the  third  party  or  depositary  holds  the 
deed  as  a  trustee  for  the  grantee  named  in 
it— Williams  v.  Kidd,  170  Cal.  631,  Ann.  Gas. 
1916E  703,  151  Pac.  1. 

7.  Where,  on  the  other  hand,  a  deed  is 
deposited  with  a  third  party  to  be  handed 
to  the  grantee  on  the  death  of  the  grantor, 
unless  this  is  accompanied  by  an  intention 
on  the  part  of  the  grantor  that  title  to  the 
property  shall  thereby  Immediately  pass  to 
the  grantee,  there  is  no  delivery  of  the  deed 
and  consequently  no  title  is  transferred;  if 
the  deed  is  handed  to  the  depositary  without 
any  intention  of  presently  transferring  title, 
but,  on  the  contrary,  the  grantor  intended  to 
reserve  the  right  of  dominion  over  the  deed 
and  revoke  or  recall  it,  there  is  no  effective 
delivery  of  the  deed  as  a  transfer  of  title, 
and,  if  it  be  the  intention  of  the  grantor 
when  he  deposits  a  deed  that  it  shall  only  be 
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delivered  to  the  errantee  by  the  depositary 
after  the  death  of  the  srrantor,  and  that  the 
title  is  to  vest  only  upon  such  delivery  after 
his  death,  then  the  deed  is  entirely  Inop- 
erative as  constituting^  an  attempt  by  the 
grantor  to  make  a  testamentary  disposition 
of  his  property. — ^Williams  v.  Kidd,  170  Oal. 
681,  Abb.  Cas.  1916E  708,  151  Pac.  1. 

8.  Inteat  to  deliver* — ^It  is  essential  to 
the  validity  of  a  transfer  of  real  property 
that  there  be  a  delivery  of  the  conveyance 
with  intent  to  transfer  the  title,  and  the  true 
test  under  which  delivery  is  to  be  deter- 
mined is  In  ascertain iner  whether  in  parting 
with  the  possession  of  the  conveyance  the 
grantor  Intended  thereby  to  divest  himself 
of  title;  if  he  did,  there  is  an  effective  deliv- 
ery of  the  deed,  and,  if  not,  there  is  no 
delivery:  the  solution  of  this  question  is 
grounded  entirely  on  the  intention  of  the 
grantor,  and  this  essential  matter  of  Inten- 
tion is  a  question  of  fact  to  be  determined 
by  the  trial  court  from  a  consideration  of  all 
the  evidence  in  a  given  case  bearing  on  the 
question. — ^Williams  v.  Kldd,  170  Cal.  681, 
Ama.  Gas.  1916E  703,  161  Pac.  1/ 

9.  Delivery  or  nondelivery  is  always  a 
question  of  fact  to  be  found  from  the  sur- 
rounding circumstances  of  each  transaction. 
— Donahue  v.  Sweeney,  171  Cal.  888,  158  Pac. 
708. 

10.  Whatever  method  of  delivery  is 
adopted,  there  must  be  a  plain  showing  that 
the  grantor  by  acts  or  words  or  both  in- 
tended to  divest  himself  of  title. — Donahue 
V.  Sweeney,  171  Cal.  888,  153  Pac.  708. 

11.  Where  a  grantee  deals  with  property 
as  her  own,  after  having  delivered  the  deed 
to  a  third  person,  this  negatives  the  theory 
that  she  intended  the  deed  to  pass  title. — 
Tweedale  v.  Barnett,  172  CaL  271,  166  Pac. 
488. 

12.  To  constitute  delivery  of  a  deed,  it  is 
not  sufficient  that  there  be  a  mere  delivery 
of  its  possession,  but  this  act  must  be  ac- 
companied with  the  intent  that  the  deed 
shall  become  operative  as  such. — Cox  v. 
Schnerr.  172  Cal.  871,  166  Pac.  609. 

13.  The  solution  of  the  question  of  deliv- 
ery or  nondelivery  in  each  case  is  based 
upon  the  intention  of  the  grantor  at  the 
time  of  passing  the  deed  to  a  third  per- 
son.—Smith  V.  Smith,  178  Cal.  724,  161  Pac. 
496. 

14.  Presnmptloii  of  delivery.  —  A  deed 
found  in  the  possession  of  the  grantor  sup- 
ports a  presumption  that  it  was  never  deliv- 
ered.— Donahue  v.  Sweeney,  171  Cal.  888,  168 
Pac.  708. 

16.  The  production  of  a  deed  by  the 
grantee  named  therein  is  prima  facie  evi- 
dence of  delivery,  but  may  be  overcome  by 
evidence. — Cox  v.  Schnerr,  172  Cal.  871,  166 
Pac.  609. 

16.  Proof  of  the  execution  of  a  deed  and 
that  it  was  not  subsequently  given  to  the 
grantees,  or  to  any  one  for  them,  gives  rise 
to  the  presumption  of  nondelivery. — Twee- 
dale  V.  Barnett,  172  Cal.  271,  166  Pac.  488. 


§1066. 

1.  Delivery    to 

There  can  be  no  conditional  delivery  of  a 
deed  to  the  grantee  himself. — Cox  v.  Schnerr, 
172  Cal.  871,  166  Pac.  609. 

2.  This  section  has  no  application  to  the 
case  where  the  grantee  is  alleged  to  have 
procured  the  deed  fraudulently  and  without 
consideration. — Koch  v.  Wllcoxon,  80  Cal. 
App.   617,   168  Pac.   1048. 

§  1067. 

1.  Delivery  la  escrow. — ^Where  a  deed  is 
given  to  a  third  person  to  be  delivered  to 
the  grantees  in  the  deed  on  the  payment  of 
a  certain  sum  of  money,  the  grantor  has  a 
right  to  recall  the  deed  any  time  prior  to 
payment  by  the  grantees,  and  the  death  of 
the  grantor  revokes  the  right  to  deliver  the 
deed. — ^Holland  v.  McCarthy,  178  Cal.  697, 
160  Pac.  1069. 

2.  The  deposit  of  a  deed  with  a  third  per- 
son to  be  delivered  to  the  grantee  only  upon 
payment  of  the  price  fixed  by  the  grantor 
can  not  be  sustained  as  an  escrow,  where 
there  has  been  no  prior  or  contemporaneous 
contract  of  sale  of  which  the  delivery  of 
the  deed  was  to  be  the  consummation. — Hol- 
land V.  McCarthy,  178  Cal.  697,  160  Pac.  1069. 

3.  Where  the  very  question  is  whether  or 
not  the  alleged  grantor  has  parted  with  his 
title  by  making  an  efficient  delivery  of  his 
deed,  his  acts  and  statements  material  to 
the  question  of  delivery  during  the  entire 
period  of  escrow  may  be  proven. — Smith  v. 
Smith,  173  Cal.  724.  161  Pac.  496. 

4.  The  attorney  of  the  grantor  is  not  dis- 
qualified from  holding  such  a  deed  for  de- 
livery.—Smith  V.  Smith,  178  Cal.  724,  161  Pac. 
496. 

6.  The  deposit  by  sureties  on  a  bail  of 
notes  and  mortgages  with  a  bank  under  an 
agreement  for  their  delivery  to  the  owner  in 
case  the  sureties  are  discharged  in  liability 
on  the  bond  constitutes  an  escrow. — ^Phene- 
gar  V.  Paolini,  27  Cal.  App.  881,  149  Pac. 
1008. 

C  — Rlgbts  of  Braatee.— Where  a  grantor 
gives  a  deed  to  a  third  person  with  Instruc- 
tions to  deliver  it  to  the  grantee  on  payment 
of  a  certain  sum  and  authorizes  the  third 
person  to  keep  the  proceeds,  the  deed  is  not 
converted  into  a  valid  escrow  by  the  con- 
sent of  the  grantees  that  she  may  keep  the 
deed  until  the  payment  of  the  consideration. 
— Holland  v.  McCarthy,  178  Cal.  597,  160  Pac. 
1069. 

7.  Where  a  grantor  gives  a  deed  to  a 
third  person  with  instructions  to  deliver  it 
to  the  grantee  on  the  payment  of  a  certain 
sum,  and  authorizes  the  third  person  to  keep 
the  proceeds,  such  third  person  acquires  no 
interest  in  the  proceeds  prior  to  their  pay- 
ment by  the  grantee  and  her  rights  are 
terminated  on  the  death  of  the  grantor  be- 
fore the  payment  of  the  consideration  by 
the  grantee. — ^Holland  v.  McCarthy,  178  CaL 
697,   160  Pac.   1069. 

8.  It  is  essential  to  the  validity  and  ef- 
fectiveness of  a  deed  in  escrow  that  it  be 
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law  of  this  state  In  a  statute  passed  in  1850 
(Stats.    1850,    p.    219),    where,    as    section    2 
thereof,    we  find  it  almost  word  for  word. 
At  that  time   there  was  no  method  known 
to  our  law  of  lesritimatingr  a  child  born  out 
of  wedlock;  and  the  provisions  contained  in 
said  section   2 — and  which  are  relied  upon 
by  appellants  as  limitinsr  the  rigrht  of  suc- 
cession of  legritimated  children — ^had  only  as 
their  eftect  to  confer  upon  illegitimates  the 
limited  rigrht  of  succession  there  griven,  and 
did  not  purport  to   changre   their   condition 
of  illegitimacy.    They  remained  lllesritimate, 
and    received   those   limited   risrhts   of   suc- 
cession  as   such.     This   statute .  of   1850   re- 
mained in  force  until  March  31,  1870,  when 
it  was  repealed;  but  upon  the  adoption  of 
the  Civil  Code,  takingr  effect  on  January  1, 
1873,  we  find  section  2  of  said  statute  reap- 
pearingr   almost   word   for   word   as   section 
1387  of  said  code.    Being:  merely  a  re-enact- 
ment of  an  old  statute  it  must,  upon  familiar 
principles,  be  siven  the  same  meaning:  and 
effect  as  it  orig-inally  had.    Upon  its  origrinal 
enactment  it  merely  conferred  certain  lim- 
ited rights  of  inheritance  upon  illegitimates 
complying  with  certain  conditions,  and  did 
not  purport  to  make  them  legitimate  or  to 
remove  their  disabilities  ii\  toto.     Simulta- 
neously   with    section    1387    there    appeared 
in  the  Civil  Code,  section  280,  being  itself  a 
re-enactment  of  section  9  of  an  act  of  the 
legislature  approved  March  81,  1870   (Stats. 
1869-70,  p.  530).    Said  section  9  had  provided 
for    the    first    time    a    method    for    making 
legitimate  by  law  children  born  out  of  wed- 
lock.    Section   230  declares  that  compliance 
with  its  provisions  makes  the  child  who  was 
theretofore    illegitimate    legitimate    for   all 
purposes.    Being  legitimate  for  all  purposes 
it  became  in  the  eyes  of  the  law  a  legitimate 
child,  with  all  the  rights  conferred  by  law 
upon  legitimate  children,  including  that  of 
inheritance  under  the  provisions  of  section 
1386  of  .that  code. — ^Wolf  v.  Gall,  32  Cal.  App. 
286,  163  Pac.  346. 

2.  Construction. — ^This  section  must  be 
liberally  construed,  inasmuch  as  it  was 
passed  with  the  kindly  purpose  of  relieving 
children  to  some  extent  from  the  harsh  con- 
sequences of  illegitimacy.  The  term  "mar- 
riages null  in  law"  is  not  limited  only  to 
marriages  subject  to  an  action  for  annul- 
ment on  one  of  the  grounds  mentioned  in 
section  82,  but  applies  to  an  attempted  mar- 
riage contracted  in  good  faith  on  the  part 
of  at  least  one  of  the  parties  and  there  is  a 
concurrence  of  the  elements  defined  in  sec- 
tion 55.— Estate  of  Shipp,  168  Cal.  640,  144 
Pac.  143. 

3.  The  offspring  of  a  marriage  for  which 
no  license  was  secured  but  which  was  other- 
wise legally  solemnized  may  inherit  as  the 
legitimate  child  of  its  father  under  this  sec- 
tion.— ^Estate  of  Shipp,  168  C^l.  640,  144  Pac. 
143. 

4.  Section  1387  of  the  Civil  Code  is  simply 
a  statute  of  succession  or  inheritance,  and 
since  no  right  vests  in  a  presumptive  heir 
until  the  death  of  the  ancestor,  the  persons 
entitled  to  succeed  must  be  ascertained  ac- 


cording to  the  law  in  force  at  the  date  of 
the  latter's  death. — Estate  of  Lioyd,  170  Cal. 
85,  148  Pac.  522. 

5.  The  rights  of  an  illegitimate  child 
under  an  acknowledgment  made  in  the  year 
1861  are  governed  by  section  1887  of  the 
Civil  Code,  not  by  the  statute  of  1850,  which 
was  in  force  when  the  acknowledgment  was 
signed  and  which  had  been  decided  to  re- 
quire a  strict  construction. — ^Estate  of  Loyd, 
170  C^al.  85,  148  Pac.  522. 

6.  The  scope  of  this  section  does  not  ex- 
tend to  legitimized  children.  It  has  nothing 
to  do  with  the  rights  of  children,  who, 
though  born  out  of  wedlock,  have  become 
legitimated  by  compliance  with  sections  215 
or  230.  It  deals  only  with  the  rights  of 
children  born  out  of  wedlock  who  have 
never  been  legritimated. — ^Wolf  v.  Gall,  32 
Cal.  App.  286,  163  Pac.  346. 

7.  The  right  of  inheritance  of  legitimate 
and  illegitimate  children  Is  alike  a  creature 
of  law.  and  can  be  changed  by  the  legisla- 
ture at  any  time  and  to  any  extent.  When 
the  law  provides  means  for  making  legiti- 
mate a  child  born  out  of  wedlock,  it  changes 
the  status  of  that  child,  and  in  the  absence 
of  special  provision  to  the  contrary,  he 
thenceforth  comes  within  the  provisions  of 
the  law  relating  to  legitimate  children. 
Thereafter  a  child  so  legitimated  Is  included 
in  the  designation  "child"  or  "children"  when 
those  words  refer  to  a  child  or  children 
legitimately  born;  and  he  is  no  longer  in- 
cluded in  the  designation  "illegitimate  child" 
when  that  term  is  used  in  a  statute  unless 
it  Is  obvious  that  such  words  are  intended 
by  the  legislature  to  include  one.  who, 
though  now  legitimate,  was  formerly  ille- 
gitimate.—-Wolf  V.  Gall,  32  Cal.  App.  286, 
163  Pac.  346. 

8.  — Not  In  conflict  witb  section  280. — 
The  provisions  of  section  230  were  later 
legislation  than  that  contained  in  section 
1387;  and  the  latter  section  means  no  more 
and  can  be  given  no  other  construction  than 
it  theretofore  had,  when  its  effect  was  solely 
to  give  certain  restricted  rights  of  inher- 
itance to  illegitimates  as  such.  It  Is  ob- 
vious that  there  is  no  conflict  between  such 
legislation  and  a  subsequent  law  conferring 
legitimacy,  even  though  Incidentally  the 
same  conditions  are  made  sufficient  to  con- 
fer legitimacy  which  formerly  only  gave 
restricted  rights  of  Inheritance. — ^Wolf  v. 
Gall,  32  Cal.  App.  286.  163  Pac.  346. 

9.  Bvldencc  —  AdndsslbUlty. — Statements 
made  by  one  at  the  home  of  a  child's  mother 
to  the  servants  of  the  mother  that  he  was 
the  father  of  the  child  are  admissible  for 
the  purpose  of  proving  the  paternity  of  the 
child.— In    re   Balrd.    173    Cal.    617,    160   Pac. 

1078. 

10.  In  a  proceeding  for  partial  distribu- 
tion instituted  by  an  alleged  illegitimate 
child  of  the  deceased,  who  claimed  to  have 
been  legally  adopted,  and  whose  application 
was  opposed  by  a  denial  of  all  the  facts 
relating  to  such  adoption.  It  Is  error  to  ex- 
clude statements  made  by  the  deceased  to 
the  attending  physician  at  the  time  of  the 
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birth  of  the  petitioner  declarlner  his  pater- 
nity.— Estate  of  Baird,  17S  Cal.  617,  160  Pac. 
1078. 

§§  1385, 1396. 

1.  AdraBeeBMats  —  Conatmetloa. — ^Under 
the  Civil  Code  any  advancement  made  by  a 
decedent  to  a  child  or  other  heir  is  a  part 
of  the  estate  of  the  decedent  for  the  pur- 
poses of  division  and  distribution  thereof 
amonsT  his  heirs,  and  must  be  taken  by  the 
heir  toward  his  share  of  the  estate. — Estate 
of  Spreckels,  6  Cof.  Prob.  Dec.  876. 

2.  An  intent  to  alter  a  pre-existingr  law 
Is  not  to  be  Inferred  from  a  mere  changre 
of  phraseologry  in  a  revision  of  prior  stat- 
utes. Under  the  Engrlish  statute,  and  under 
the  statutes  of  many  states  of  the  Union, 
the  rule  is  well  settled  that  the  doctrine  of 
advancements  is  applicable  only  in  cases  of 
total  intestacy.  An  examination  of  the  his- 
tory of  the  code  and  a  comparison  of  code 
contexts  show  that  the  California  codiflers 
did  not  Intend  to  make  such  a  distinction  In 
the  use  of  the  word  "Intestate"  in  the  old 
statute,  and  the  word  "decedent,"  in  sec- 
tions 1395-1399  of  the  Civil  Code,  as  would 
Justify  the  court  in  holdinsr  that  it  was  the 
purpose  to  chansre  the  well-settled  rule  that 
the  doctrine  of  advancements  can  be  in- 
voked only  in  cases  of  total  intestacy.  There- 
fore the  doctrine  of  advancements  can  not 
be  invoked  In  cases  of  partial  Intestacy. — 
Estate  of  Spreckels,  6  Cof.  Prob.  Dec.  875. 

§1397. 

1.  "What  are  advaacementa— CoastmetloB. 

*  — Where  the  entries  in  the  books  of  account 
kept  by  the  testator  merely  showed  that  he 
had  eriven  some  children  a  monthly  allow- 
ance and  had  credited  them  with  a  like 
amount  so  that  according:  to  the  books  the 
accounts  were  virtually  closed,  the  accounts 
are  not  admissible  as  evidence  of  advance- 
ments under  this  section. — ^Estate  of  Vander- 
hurst  171  Cal.  558,  154  Pac.  5. 

2.  An  advancement  Is  a  provision  made 
by  a  donor  for  a  child  or  other  heir  during: 
the  donor's  lifetime,  by  gift  of  property  on 
account  of  the  share  to  which  the  heir 
would  be  entitled  as  heir  after  the  donor's 


death. — Estate    of    Spreckels,    6    Cof.    Prob. 
Dec.  375. 

3.  Under  the  code  such  advancement  can 
be  created  only  by  a  writing:  showing:  an 
Intent  of  the  donor  to  create  an  advance- 
ment; and  such  intent  must  be  exhibited  in 
one  of  three  ways:  It  must  appear  in  the 
instrument  of  transfer;  or  it  must  be  ac- 
knowledg:ed  in  writing  by  the  heir,  as  an 
advancement;  or  it  must  be  charg:ed,  in  writ- 
ing:, by  the  donor,  as  an  advancement. — ^Es- 
tate of  Spreckels,  6  Cof.  Prob.  Dec.  375. 

4.  To  give  the  character  of  an  advance- 
ment to  a  gift,  the  intent  must  appear  by  a 
writing  made  contemporaneously  with  the 
gift.  Such  character  can  not  be  imparted, 
ex  post  facto,  by  a  writing  at  a  later  date. — 
Estate  of  Spreckels,  6  Cof.  Prob.  Dec.  875. 

5.  A  donor  may  change  an  advancement 
into  an  absolute  gift  without  the  knowledge 
or  consent  of  the  donee,  but  he  can  not 
change  an  absolute  gift  into  an  advance- 
ment without  the  consent  of  the  donee  in 
writing. — Estate  of  Spreckels,  6  Cof.  Prob. 
Dec.  876. 

6.  Where  a  parent  in  his  lifetime  had 
made  large  gifts  to  two  of  his  sons,  and  in 
his  will  made  several  years  later  declared: 
"I  make  no  provision  in  this  will  for  my 
sons  J.  and  A.,  for  the  reason  that  I  have 
already  given  to  them  a  large  part  of  my 
estate," — such  declaration  does  not  charge 
such  gifts  as  advancements  under  the  code. 
Where  a  donor  has  made  an  absolute  gift 
there  is  no  method  in  which  he  can  make  it 
effective  as  an  advancement  short  of  a  le- 
gally executed  will  disposing  of  his  prop- 
erty.— ^Estate  of  Spreckels,  6  Cof.  Prob.  Dec. 
876. 

§§  1398, 1399. 

See  construction,  ante,  ii  1895,  1896. 

§1401. 

1.  ConuanaltT-  property— Rights  of  svr- 
Tlvlag  huslmnd. — The  husband  does  not  take 
the  community  upon  the  death  of  the  wife 
by  succession,  but  he  holds  it  all  from  the 
moment  of  her  death  as  though  acquired  by 
himself. — Estate  of  Klumpke.  167  Cal.  415, 
139  Pac.  1062. 


§  1405.  ESCHEAT  PROPERTY.  RECOVERY.  Whenever  any  person  dies 
leaving  any  property  in  this  state  not  disposed  of  by  will,  and  there  are  no  persons 
entitled  to  succeed  thereto  under  the  laws  of  this  state,  the  same  shall  escheat  to  the 
state  as  of  the  date  of  the  death  of  the  decedent  The  property  or  proceeds  of  any 
estate  deposited  in  the  state  treasury  after  final  decree  of  distribution  or  Judgment 
of  the  superior  court  by  reason  of  the  failure  of  heirs  to  make  claim  thereto  may  be 
recovered  upon  judgment  of  the  superior  court  or  order  of  the  state  board  of  control  as 
provided  in  the  Code  of  Civil  Procedure. 

History:  Enacted  March  21,  1872;  founded  upon  §  1  Act  April  19, 
1856,  Stats.  1856,  p.  137;  amended  by  Code  Commission,  Act  March  16, 
1901,  Stats,  and  Amdts.  1900-1,  p.  406;  act  held  unconstitutional,  see 
history,  Kerr's  Cyc.  C.  C,  §4;  amendment  re-enacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  609;  May  5,  1917,  Stats,  and  Amdts.  1917, 
p.  255.  In  effect  July  27,  1917. 


ii  1410-1412 


CITIL    CODB. 


[IHt.  II,  Pt.  IV» 


§1410. 


WATBR  RIGHTS. 


1.  Amendment  of  1911  construed. 

2.  Appropriation — As  to  what  constitutes. 
8,  4.  — Rigrhts  acquired  by. 

6-9.  Riparian  owners — ^Risrhts  of. 

1.  Amendment  of  1011  construed. — ^The 
amendment  of  1911  whereby  all  the  water 
or  use  thereof  within  the  state  is  declared 
to  be  the  property  of  the  people  of  Califor- 
nia is  not  retroactive  and  can  not  diyest 
rierhts  which  had  theretofore  vested.  The 
amendment  may  possibly  be  effective  as  a 
dedication  to  general  public  use  of  any 
riparian  rights  which  the  state,  at  the  time 
of  enactment,  may  still  have  retained  by 
virtue  of  its  ownership  of  lands  bordering 
on  a  stream — rierhts  in  the  stream  which  it 
would  have  in  common  with  owners  of 
other  abuttingr  land.  It  could  not  affect  the 
riparian  rights  of  the  other  owners,  nor  the 
rifirhts  of  any  one  claiming  under  them,  nor 
riflrhts  previously  acquired  from  riparian 
owners  by  prescription,  nor  rigrhts  acquired 
from  the  state  prior  to  that  time  by  appro- 
priation under  the  code,  in  reliance  upon 
the  implied  offer  of  the  state  to  allow  its 
riparian  rights  to  be  acquired  in  that  man- 
ner.— Palmer  v.  Railroad  Commission,  167 
Cal.  163,  188  Pac.  997. 

2.  Appropiiatlotti— As  to  what  eonstltutes. 
— An  appropriation  of  water  under  the  code 
does  not  constitute  a  grrant  by  the  state  of  a 
rlgrht  to  take  the  water  appropriated  which 
confers  upon  the  appropriator  a  title  or 
risht  to  the  water  superior  to  private  rigrhts, 
riparian  or  otherwise,  existing  at  the  time 
of  the  appropriation,  but  its  effect  is  merely 
to  grlve  a  preference  over  a  subsequent  ap- 
propriator or  diverter  who  takes  under  no 
rlgrht  or  title,  and  to  fix  the  date  of  the 
posting:  of  the  notice  as  the  inception  of  the 
claim  under  it. — Duckworth  v.  Watsonvllle 
Water  &  Llgrht  Co.,  170  Cal.  425,  150  Pac.  68. 

8.  ^Rlirhts  ncqnlred  by. — ^An  appropria- 
tor under  the  code  may  obtain  a  similar 
rlgrht  as  agrainst  riparian  rights  of  the  state 
pertaining:  to  any  lands  which  the  state 
may'  own  along:  the  course  of  the  stream,  but 
this  rlgrht  may  be  thus  acquired  solely  be- 
cause the  statute  in  section  1410  of  the  Civil 
Code  has  so  declared,  and  while  this  decla- 
ration binds  the  state  as  to  Its  proprietary 
lands,  it  does  not  affect  the  lands  of  other 
persons,  or  water  rights  pertaining  to  such 
other  lands,  and,  except  as  to  its  riparian 
rights  pertaining  to  lands  which  it  owns 
bordering  upon  non-navigable  streams,  the 
state  has  no  right  to  the  waters  thereof, 
and  consequently  can  not  dispose  of  any 
other  rights. — Duckworth  v.  Watsonvllle 
Water  &  Light  Co.,  170  Ual.  426,  150  Pac.  58. 

4.  While  an  appropriation  or  diversion 
made  upon  lands  of  the  United  States  gives 
the  appropriator  or  diverter  a  right  to  the 
water  as  against  the  United  States,  It  does 
so  solely  because,  by  the  act  of  Congress 
of  July  16,  1886,  the  United  States  declared 
such  diversion,  if  recognized  by  local  laws, 
should  be  effectual  to  confer  upon  the  di- 


vester  the  riparian  rights  in  the  stream 
pertaining  to  the  land  of  the  United  States 
abutting  thereon;  such  appropriation  or  di- 
version gives  no  right  as  against  other  land 
owners. — Duckworth  v.  Watsonvllle  Water 
A  Light  Co.,  170  Cal.  425,  160  Pac.  68. 

8.  Rtparlan  owners  Rights  of.^ — A  ripa- 
rian proprietor  may,  as  against  lower  pro- 
prietors, divert  water  above  his  land  for  use 
thereon,  but  he  can  not  do  this  without  the 
consent  of  the  intervening  proprietor. — Mil- 
ler St  Lux  V.  Enterprise  Canal  &  L.  Co.,  169 
Cal.  415,  147  Pac.  667. 

6.  A  riparian  proprietor's  title  to  the 
water  begins  only  when  it  reaches  his  land 
and  lasts  only  so  long  as  it  is  flowing  past 
his  land.  Until  it  reaches  his  land  he  has 
no  title  whatsoever,  and  no  right  other  than 
the  protective  right  to  see  that  the  full  flow 
past  his  land  to  which  he  is  entitled  is  not 
Illegally  diminished. — Miller  &  Lux  v.  Enter- 
prise Canal  &  Ia  Co.,  169  Cal.  415,  147  Pac. 
667. 

7.  A  riparian  proprietor  is  not  entitled  to 
more  water  from  a  stream  than  is  actually 
put  to  economic  use,  to  the  injury  of  the 
freehold  of  other  riparian  proprietors. — Mil- 
ler &  Lux  V.  Enterprise  Cahal  &  L.  Co.,  1$9 
Cal.  447,  147  Pac.  579. 

8.  A  riparian  owner  has  a  vested  right  to 
the  use  of  water  before  his  appropriation 
begins,  and  his  right  can  not  be  divested  by 
the  mere  assertion  of  an  Intention  to  claim 
the  water,  nor  by  posting  notices  of  appro- 
priation or  beginning  work  In  pursuance 
thereof,  nor  even  by  the  actual  diversion  for 
less  than  five  years,  with  a  view  to  a  future 
public  use,  if  the  water  is  in  the  meantime 
wasted  or  not  applied  to  public  or  beneflcial 
use. — Turner  v.  Eastslde  Canal  A  Irr.  Co.. 
169  Cal.  652,  147  Pac.  679. 

9.  The  owner  of  riparian  land  has  the 
right  to  use  the  water  of  the  stream,  and  in 
order  to  obtain  it,  he  has  the  right  to  go  to 
a  point  on  the  stream  above  his  lands,  with 
the  consent  of  the  abutting  and  intervening 
owners,  and  there  take  out  the  water  and 
conduct  it  to  his  land,  and  as  long  as  he 
takes  in  this  manner  only  his  reasonable 
share  and  uses  it  only  on  his  riparian  land, 
he  is  exercising  his  riparian  rights  and 
nothing  more. — ^Turner  v.  Eastslde  Canal  A 
Irr.  Co.,  169  Cal.  652.  147  Pac.  579. 

§  1411. 

1.  Use  for  whleh  may  be  appropriated— 
Constmetlon. — The  policy  of  the  law  re- 
quires the  highest  and  greatest  possible 
duty  from  the  waters  of  the  state  in  the 
interest  of  agriculture  and  other  useful  and 
beneflcial  purposes.  Any  actual  use  in  ex- 
cess of  the  reasonable  requirements  is  waste 
and  can  not  be  held  to  be  a  useful  and  bene- 
flcial purpose. — California  Pastoral  A  Agr. 
Co.  V.  Madera  Canal  A  Irr.  Co.,  167  Cal.  78, 
138  Pac.  78. 

§  1412. 

1.  Point  of  diversion. — The  right  to  an 
established  place  of  diversion  and  the  right 


\ 


Tita.  Till,  X.] 


inrATBR-RIOHTS — ^LOCATING  MCfUf 6  CLAIMS,  02TC. 


IS  1415-1160 


to  the  water  itself  are  not  dependent. — 
Turner  v.  Eastside  Canal  Sf  Irr.  Co..  169  Cal. 
652,  147  Pac.  579. 

§§  1415, 1416. 

An  to  purpose  of  seetloBSy  see  post,  %  1418. 

§1418. 

1.  Purpose  of  section. — ^The  provisions  of 
sections  1415,  1416.  and  this  section  were 
made  to  remedy  and  remove  the  practical 
difficulties  previously  existing  In  adjudicat- 
Iner  the  rifiThts  of  hostile  claimants. — ^Palmer 
V.  Railroad  Commission.  167  Cal.  168.  188 
Pac.  997. 

§  1426m. 

1.  Assessment  work. — ^A  miningr  claim  is 
possessory  only  in  character,  where  held  by 
location  simply,  and  the  performance  of  the 
annual  work  necessary  to  entitle  the  lo- 
cator to  continue  in  possession.  It  is  dis- 
tinct and  apart  from  a  fee  simple  or  abso- 
lute title  to  the  land,  and  is  so  considered 
and  treated  by  those  who  have  occasion  to 
deal  therewith. — Trinity  Gold  etc.  Co.  v. 
Beaudry.  228  Fed.  789. 

§1436. 

1.  Conditions  precedents — ^While  It  is  true 
that  conditions  precedent  are  not  favored 
and  are  to  be  strictly  construed  asrainst  one 
seeklniT  to  avail  himself  of  them.  It  is  equally 
true  that  parties  to  a  contract  may.  if  they 
think  proper,  asrree  that  any  matter  shall 
be  a  condition  precedent,  and  if  words  are 
used  in  the  contract  so  precise,  express  and 
strons:  that  such  Intention  only  is  compati- 
ble with  the  terms  employed,  a  court  will 
Sive  etfect  to  such  declared  intention  of  the 
parties. — Schwab  v.  Bridgre.  27  Cal.  App.  204. 
149  Pac.  603. 

2.  Where  a  bulldlngr  contract  provides,  in 
addition  to  a  clause  requirlngr  the  certificate 
of  the  architect  as  a  condition  to  the  pay- 
ment of  any  instalment  on  the  contract 
price,  that  if  the  buildingr  before  completion 
be  wholly  destroyed,  the  loss  occasioned 
thereby  shall  be  sustained  by  the  owner  to 
the  extent  that  he  has  paid  Instalments 
thereon,  or  that  may  be  due  under  the  fifth 
clause  of  the  contract  (requirins:  architect's 
certificate),  and  the  loss  occasioned  thereby 
to  be  sustained  by  the  contractor  shall  be 
for  the  uncompleted  portion  of  the  work 
upon  which  he  may  be  enflragred  at  the  time 
of  the  loss,  and  for  which  no  payment  is 
yet  due  under  the  fifth  clause  of  the  con- 
tract, if  there  is  a  total  destruction,  the 
owner  must  sustain  the  loss  of  all  instal- 
ments of  the  contract  price  that  were  due 
at  that  time  and  which  had  then  been  paid 
by  him,  and  also  any  instalment  which  had 
been  earned  and  was  then  due.  in  the  sense 
that  it  was  owinar,  and  which  was  not  then 
paid,  and  in  order  to  carry  out  the  intent  of 


the  contract  that  he  shall  sustain  the  loss 
of  such  unpaid  instalment  then  earned,  it 
Is  necessary  that  he  shall  pay  the  same  to 
the  contractor,  and  neither  the  issuance  of 
an  architect's  certificate  therefor,  nor  the 
reconstruction  of  the  building  by  the  con- 
tractor at  a  stage  where  the  instalment 
would  again  be  earned,  are  conditions  prece- 
dent to  the  accrual  of  a  cause  of  action  In 
favor  of  the  contractor  against  the  owner 
for  such  instalment — ^Ahlgren  v.  Walsh,  178 
Cal.  27,  168  Pac.  748. 

§1440. 

1.  Wben  performnnee  ezeiised.  —  Where 
the  purchaser  of  a  billiard  table  notified  the 
seller  that  he  had  revoked  and  counter- 
manded the  order,  it  is  unnecessary  for  the 
seller  to  make  a  tender  of  the  table  before 
bringing  suit  for  the  purchase  price. — ^Pas- 
sow  &  Sons  V.  Harris.  29  Cal.  App.  659.  156 
Pac.  997. 

§1448. 

1.  Optional  agreement* — ^A  person  who  is 
under  obligation  to  perform  one  or'  two 
alternative  things,  namely,  to  deliver  prop- 
erty or  to  pay  money,  becomes  bound  to 
pay  the  money  alone,  after  the  time  for  the 
delivery  of  the  property  has  elapsed. — ^Beck- 
with  V.  Sheldon,  168  Cal.  748.  146  Pac.  97. 

2.  Where  by  the  terms  of  the  contract 
the  defendant  has  an  option  to  pay  in  spe- 
cific chattels  and  does  not  exercise  his  op- 
tion, the  law  holds  he  is  bound  to  pay  in 
money. — GlUln  v.  Hopkins.  28  Cal.  App.  679, 
158  Pac.  724. 

§1469. 

1.     Negotiable  Inatmmente— Asslgnnblltty. 

— The  old  common-law  rule  with  reference 
to  assignability  of  things  in  action  has  long 
since  been  abrogated  and  is  succeeded  by  a 
rule  more  liberal,  which,  while  it  permits 
securities  to  pass  from  hand  to  hand  in 
business  transactions,  does  not  make  them 
negotiable  to  the  extent  of  cutting  ofl!  the 
equities  of  their  makers.  The  modern  rule 
is  that  formulated  in  this  section. — Kohn  v. 
Sacramento  Electric,  Oas  &  R.  Co..  168  Cal. 
1.  141  Pac.  626. 

§1460. 

1.  Covenants  mnnlng  wltk  lnnd.^A  pro- 
vision in  a  deed  conveying  a  portion  of  a  lot 
that  the  grantor  will  never  himself  erect 
any  structure  upon  the  portion  not  conveyed 
within  five  feet  of  the  conveyed  portion  dur- 
ing his  ownership,  and  to  give  preference 
to  the  grantee  to  purchase  the  reserved 
portion  in  the  event  of  a  bona  fide  otfer 
being  made  therefor  by  some  intending  pur- 
chaser, is  a  purely  personal  covenant  which 
does  not  run  with  the  land  and  does  not 
place  any  sort  of  compulsion  on  the  succes- 
sors of  the  grantor. — ^Pythian  Castle  Assn. 
v.  Daroux,  178  Cal.  510,  157  Pac.  594. 
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§1479. 

1.  Application — Coiurtmction. — In  such  a 
case,  under  section  1479  of  the  Civil  Code, 
plalntlflf  had  the  rigrht  to  apply  the  payments 
to  the  account  generally,  in  the  absence  of  a 
direction  by  the  defendant,  at  the  time  of 
payment,  indicating  an  intention  that  they 
should  be  applied  to  the  extinction  of  a  par- 
ticular obligratlon. — ^Mercantile  Trust  Co.  v. 
Doe.  26  CaL  App.  246,  146  Pac  692. 

§1488. 

1.     Tender  of  perfommncc     Suttciency  of. 

— ^Where  two  or  more  persons  have  entered 
Into  a  Joint  contract  to  purchase  land,  a 
refusal  by  one  of  them  to  accept  a  deed 
tendered  him  pursuant  to  the  contract  re- 
lieves the  vendor  of  any  obligratlon  to  make 
a  tender  to  the  other. — ^Hoover  v.  Wolfe.  167 
Cal.  337,  189  Pac.  794. 

§  1490. 

1.  Time  of  offer. — ^Where  the  offer  is  pre- 
mature it  is  ineffectual. — ^Allen  v.  Chatfield, 
172  Cal.  60,  166  Pac.  47. 

§1492. 

1.  Tardy  offer  of  perfomuiBce. — ^Where 
the  nature  of  the  contract  is  such  that  dam- 
age due  to  delay  In  performance,  so  far  as  it 
affects  plaintiff,  is  not  capable  of  ascertain- 
ment, the  defendant's  offer  of  performance 
at  a  later  date  and  after  the  commencement 
of  suit,  disregarding  the  fact  that  time  was 
an  essential  element  of  the  contract,  im- 
poses no  duty  upon  the  plaintiff  to  accept 
the  tardy  offer,  but  he  is  free  to  rescind 
and  to  recover  whatever  has  been  paid. — 
Mettler  v.  Vance,  30  Cal.  App.  499,  158  Pac. 
1044. 


§1495. 


1.     Ability    and    wUIlagaess    neceasary* — 

The  same  principle  prevails  at  common  law. 
—Allen  V.  Chatfleld,  172  Cal.  60,  166  Pac.  47. 

§  1600. 

1.  Payment,  conditional  offer— SuHdency. 

Where  no  objections  are  made  to  condi- 
tions accompanying  an  offer  of  payment, 
they  are  waived,  and  the  offer  of  payment 
is  good.— Cates  v.   McNeil,   49   Cal.   468.    147 

Pac.  944. 

2.  Where  a  promissory  note,  secured  by 
a  chattel  mortgage,  provided  for  the  pay- 
ment of  attorney's  fees  in  case  a  suit  was 
commenced  to  enforce  payment,  and  an 
action  was  brought  to  foreclose  the  mort- 
gage and  enforce  payment,  a  tender  made 
which  did  not  Include  attorney's  fees  was 
insufficient;  the  contract  for  attorney's  fees 
was  a  valid  and  enforceable  contract. — Fell 
V.  Frierson,  171  Cal.  351.  153  Pac.  229. 

§1601. 

1.     Objeetlona  .  to    offer  —  Conatmetlon. — 

This  section  must  be  construed  as  a  quali- 


fication of  section  2076  of  the  Code  of  Civil 
Procedure. — ^Allen  v.  Chatfield,  172  Cal.  60, 
156  Pac.  47. 

§1604. 

1.  Interest  tendered  after  matnrlty*  ef- 
feet« — The  tender  of  interest  on  a  note  after 
maturity  can  not  stop  the  running  of  fur* 
ther  interest  upon  the  principal,  but  at  the 
most  the  running  of  interest  on  the  interest 
tendered  and  refused. — ^Molera  v.  Cooper, 
173  Cal.  259,  160  Pac.  231. 

§  1611. 

1.  ProTentlon  of  performance— Deatme- 
tloa  by  Arc  (aubd.  2). — ^The  general  rules 
governing  the  rights  of  the  parties  to  a 
building  contract,  where  the  building  to  be 
erected  is  partially  constructed  and  is  de- 
stroyed by  fire  before  full  completion,  in 
cases  where  the  contract  is  entire  and  con- 
tains no  express  provisions  regarding  their 
rights  in  that  contingency,  are  not  seriously 
controverted.  If,  in  such  a  case,  the  parties 
do  not  rescind  or  abandon,  but  stand  upon 
the  contract,  it  controls  their  rights.  The 
contractor  and  the  owner  each  must  per- 
form his  part  of  the  contract.  If  the  whole 
price  is  due  upon  completion,  the  contractor 
must  complete  it  before  he  can  lawfully  de- 
mand payment.  If  It  Is  payable  in  install- 
ments during  the  progress  of  the  work,  he 
can  not  recover  an  Instalment  earned  but 
not  paid  at  the  time  of  the  fire,  until  the 
reconstruction  has  proceeded  to  the  stage 
necessary  to  make  it  due.  He  must  stand 
the  loss  resulting  from  the  fire  and  must 
replace  at  his  own  expense  the  structure 
that  is  destroyed.  When  he  has  done  so, 
he  may  recover  the  full  contract  price.  He 
is  not  excused  from  completing  the  perform- 
ance of  the  contract  by  the  fact  that  the  fire 
has  destroyed  the  structure  already  made.  It 
is  nevertheless  possible  for  him  to  begin 
again  and  rebuild  the  entire  building.  Such 
destruction  does  not  prevent  performance 
within  the  meaning  of  this  section. — ^Ahl- 
gren  v.  Walsh,  173  Cal.  27,  168  Pac.  748. 

2.  Where  a  building  contract  provides 
that  when  each  instalment  of  the  contract 
price  shall  become  due  a  certificate  in  writ- 
ing shall  be  obtained  from  the  architect 
stating  the  maturity  of  the  instalment,  such 
certificate  must  be  given  before  the  Instal- 
ment becomes  presently  payable,  and  where 
the  building  is  destroyed  after  the  work  is 
done  and  before  the  certificate  is  made,  the 
contractor  can  not  recover  in  the  absence 
of  any  other  provision  in  the  contract  cov- 
ering how  loss  shall  be  sustained  in  case  of 
destruction  before  completion. — Ahlgren  v. 
Walsh,  173  Cal.  27,  158  Pac.  748. 

§  1612. 

1.     Prevention  of  performance     Bffect  of. 

— Where  counsel   for  plaintiff  insisted  that 
the  measure  of  damages  was  that  provided 
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herein,  but  was  thwarted  in  his  efforts  to 
introduce  evidence  of  the  cost  of  manufacture 
and  was  compelled  by  the  insistent  objec- 
tions by  defendant  and  beingr  sustained  by 
the  court,  to  amend  his  complaint  to  con- 
form  to  the  measure  of  damages  as  provided 
by  sections  3811  and  3368,  the  defendant  can 
not  thereafter  insist  on  appeal  that  the  dam- 
ages should  have  been  established  under  the 
provisions  of  this  section. — Merrill  v.  Kohl- 
herg,  29  Cal.  App.  382,  156  Pac.  824. 

§  1621. 

1.  Accord,  iwhat  amoimta  to. — The  accept- 
ance and  cash  ins:  of  a  check,  given  in  full 
settlement  of  a  disputed  account,  does  not 
establish  an  accord  and  satisfaction,  where 
In  the  note  accompanying  the  check  the 
sender  states  that  it  has  no  personal  knowl- 
edge regarding  the  transaction  but  relies 
on  an  inspection  of  its  books  of  account, 
and  the  recipient  does  not  apply  the  pay- 
ment as  closing  the  account  but  merely  as 
a  credit  thereon,  which  is  disclosed  by  sub- 
sequent monthly  statements  to  which  the 
sender  makes  no  objection,  and  thereafter 
negotiations  looking  to  a  settlement  of  the 
account  are  had  between  the  parties. — Dun- 
can v.  Hihn,  27  Cal.  App.  162,  148  Pac.  971. 

§1523. 

1.  Satlaf action  —  Suffideiicy  of  consldera- 
tloiu — A  sufficient  consideration  for  an  accord 
and  satisfaction  exists  where  there  is  a 
genuine  controversy  as  to  the  amount  of  the 
obligation,  and  the  creditor  accepts  in  ex- 
tinction thereof  a  less  sum  than  that  due 
from  the  obligor. — Cloyne  v.  Levy,  26  Cal. 
App.  687,   148  Pac.   224. 

§1524. 

1.  Part  pcrfomumce— -ConstmctloB. — This 
applies  to  written  agreements  only. — Schee- 
line  V.  Moshier,  172  Cal.  665,  168  Pac.  222. 

2.  Under  the  terms  of  a  written  stipula- 
tion, filed  in  an  action  on  a  promissory  note, 
wherein  the  plaintiff  agreed  to  accept  less 
than  the  sum  admitted  to  be  due  providing 
payment  was  made  in  instalments  of  one 
hundred  dollars  each  at  stated  times,  and 
wherein  it  was  further  agreed  that  in  the 
event  the  defendant  failed  for  a  period  of 
fifteen  days  to  make  any  of  the  payments 
as  specified,  the  plaintiff  might  have  judg- 
ment for  the  full  amount  of  the  note,  the 
plaintiff  has  the  right,  upon  the  failure  to 
pay  any  Instalment  at  the  stated  time,  to 
treat  the  stipulation  as  a  nullity,  and  is  not 
obliged  to  wait  fifteen  days  after  default, 
before  exercising  its  right  to  sue  upon  the 
note. — Scheeline  v.  Moshier,  172  Cal.  666,  168 
Pac.  222. 


§  1530. 


1.     NovatlOB^Wbcre  contract  divisible. — 

A  contract  obligating  the  promisor  to  fur- 
nish heat  for  three  separate  buildings  be- 
longing to  the  promisee  may  be  divided  by 
consent  of  the  parties,  and  a  partial  assign- 
ment of  the  contract  to  furnish  two  of  the 


buildings,  with  the  consent  of  both  parties, 
is  a  novation  and  the  promisor  must  con- 
tinue to  furnish  heat  to  the  other  building. 
— Law  V.  San  Francisco  Gas  &  Elec.  Co.,  168 
Cal.  112,  142  Pac.  62. 

2.     — 4^ucstlon  of  law  or  fact,  when* — The 

question  whether  a  debt  has  been  novated 
by  a  particular  transaction  Is  ordinarily  one 
of  fact,  dependent  entirely  upon  the  inten- 
tion of  the  parties;  and  it  can  be  predicated 
only  of  the  terms  of  a  written  instrument, 
where  they  are  so  plain  and  explicit  as  to 
leave  no  doubt  of  their  construction,  when  it 
may  be  treated  as  a  question  of  law. — United 
States  V.  Grover,  227  Fed.  181. 

§1531. 

NOVATION. 

1.  Acceptance  necessary. 

2.  Agreement  of  all  necessary. 

3.  Extinguishment  of  original  obligation. 

1.  Acceptance  ncccaaary. — ^A  novation  is 
ineffectual  where  the  person  to  whom  the 
new  obligation  is  to  run  does  not  accept  or 
agree  thereto. — ^Molera  v.  Cooper,  173  Cal. 
269,  160  Pac.  281. 

2.  Agreement  of  all  neccwiary. — A  nova- 
tion whereby  a  new  obligation  to  a  third 
party  i^  substituted  can  not  be  made  unless 
all  agree. — Molera  v.  Cooper,  173  Cal.  269, 
160  Pac.  231. 

8.     Bxtlngnlshmcnt  of  original  obligation. 

— The  extinguishment  of  the  old  obligation 
does  not  mean  that  the  earlier  contract  is 
held  in  abeyance  or  in  suspense,  or  that  it 
could  be  revived  by  the  mere  failure  to 
perform  the  new  obligation.  It  means  that 
tt  was  canceled  and  obliterated  as  com- 
pletely as  though  it  had  never  existed.  It 
means  that  all  rights  are  to  be  measured 
under  the  new  substituted  obligation  as 
though  there  never  had  been  an  earlier  con- 
tract— excepting  as  provided  in  section  1633. 
— ^Beckwith  v.  Sheldon,  166  Cal.  819,  181  Pac. 
1049. 

§1533. 

1.     ReacUwlon   of    novation— 4/onstmctlon. 

— The  provision  of  section  1633  of  the  Civil 
Code  that  a  rescission  of  a  contract  of  nova- 
tion may  be  made  when  an  order  of  a  third 
person  "is  accepted  in  satisfaction,"  if  at  the 
time  the  order  is  received  the  third  person 
on  whom  it  is  drawn  is  insolvent  and  the 
fact  is  unknown  to  the  creditor,  is  not  appli- 
cable to  a  case  where  checks  were  not  given 
as  payment  nor  "accepted  in  satisfaction"  of 
the  debt  of  the  drawer,  but  given  merely  as 
a  convenient  mode  of  payment  and  were  to 
operate  as  payment  and  satisfaction  only  in 
the  event  that  they  were  paid  or  otherwise 
satisfied. — ^Utah  Construction  Co.  v.  Western 
Pac.  R.  Co.,  174  Cal.  166,  162  Pac.  631. 

§  1549. 

1.  Contract,  what  is  a. — The  acceptance 
of  a  written  statement  of  account  by  ac- 
quiescence therein  on  the  part  of  the  person 
sought   to   be   charged   does   not   constitute 
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a   written   contract. — Cowell  v.  Snyder,   171 
Cal.  291,  152  Pac.  920. 

§  1560. 

1.  Bsaenttal  elements  of  a  eontraet-^Con- 
•Ideratlon  (eubd.  4). — ^An  asrreement  made  by 
a  wife  after  the  death  of  her  husband  to  pay 
a  third  party  for  services  performed  by 
such  party  for  her  husband  in  his  lifetime 
is  purely  voluntary,  and  without  considera- 
tion.— ^Royer  v.  Kelly,  174  CaL  70,  161  Pac. 
1148. 

2.  A  promise  to  render  what  a  person  is 
already  under  lesral  obligration  to  render  can 
not  amount  to  a  consideration  sufficient  to 
support  a  new  contract. — Benedict  v.  Greer- 
Robblns  Co.,  26  Cal.  App.  468.  147  Pac.  486. 

3.  The  law  does  not  weigrh  the  quantum 
of  the  consideration. — ^Randisi  v.  Slmone, 
26  Cal.  App.  661,  147  Pac.  1177. 


§  1559. 


1.  Contract  for  benefit  of  tldrd  person— 
Enforcement  of.— 'When  two  persons,  for  a 
consideration  sufficient  as  between  them- 
selves, covenant  to  do  some  act  which,  if 
done,  would  incidentally  result  in  the  benefit 
of  a  mere  stranger,  that  strangrer  has  not 
a  rigrht  to  enforce  the  covenant*  althou^rh 
one  of  the  contractiner  parties  miflrht  enforce 
it  asrainst  the  other. — Wilson  v.  Shea,  29  Cal. 
App.  788,  157  Pac.  642. 

2.  In  order  to  sustain  such  an  action  there 
must  have  been  an  Intent  clearly  manifested 
on  the  part  of  the  contracting  parties  to 
make  the  oblisration  inure  to  the  benefit  of 
the  third  party,  or  as  is  declared  herein, 
the  contract  must  be  one  "made  expressly 
for  the  benefit  of  a  third  person."  A  rigrht 
in  the  third  party  to  enforce  a  contract 
which  may  be  of  incidental  benefit  to  him 
has  never  been  admitted. — ^Wilson  v.  Shea, 
29  Cal.  App.  788,  167  Pac.  642. 

3.  A  purchaser  of  contract  rights  in  cer- 
tain real  property,  who  is  fflven  a  gruaranty 
contract  signed  alone  by  the  orlerlnal  owner 
of  such  rights  g'uaran teeing  the  securing 
of  a  good  title  to  the  property,  has  no  rigrht 
of  action,  upon  the  failure  to  secure  such 
title,  against  certain  other  persons,  who,  at 
the  request  of  the  signer  of  the  guaranty,' 
after  its  execution  and  delivery  to  the  pur- 
chaser, signed  an  addendum  to  a  copy  thereof 
which  recited  that  the  responsibility  of  the 
guaranty  was  shared  by  the  signers  with  the 
original  gruarantor  in  proportion  to  the 
amount  of  the  commission  on  the  sale  which 
each  received,  where  it  is  shown  that  such 
purchaser  did  not  rely  upon  such  addendum 
and  had  no  knowledgre  of  its  existence  until 
several  months  after  the  purchase. — ^Wilson 
V.  Shea.  29  Cal.  App.  788.  167  Pac.  648. 

§1666. 

1.  Contract— 4?onscnt. — ^A  contract,  thougrh 
it  may  be  based  on  consent,  derives  its 
obligratory  force  from  the  sanction  of  the 
law. — Scheeline  v.  Pezzola,  29  Cal.  App.  266, 
165  Pac.   127. 


§  1572. 

ACTUAI.  FRAUD. 

1.  Construction. 
2,  3.  Fraud  must  be  pleaded. 
4.  What  amounts  to. 

1.  Constrnctlon.  —  In  order  to  correctly 
state  the  law  of  the  case  in  harmony  with 
this  section,  it  Is  not  necessary  for  the  court 
to  use  the  exact  phrase  "with  intent  to  de- 
ceive." It  is  sufficient  to  base  the  instruction 
upon  the  theory  of  a  finding:  of  facts  which, 
if  so  found,  necessarily  carried  with  them 
an  intent  to  deceive. — ^Nefl  v.  Mattem,  28  Cal. 
App.  99.  151  Pac.  882. 

2.  Fraud  must  be  pleaded^ — It  must  be 
allegred  that  the  promise  was  made  without 
any  Intention  of  performingr  it.  also  that 
the  promise  was  made  with  Intent  to  deceive 
or  defraud  the  plaintiff. — Ayers  v.  Southern 
Pac.  R.  Co.,  173  Cal.  74,  159  Pac.  144. 

3.  Fraud  is  not  Judicable  on  implications 
or  inferences;  It  must  be  expressly  chargred 
in  the  complaint  by  direct  averment  or  alle- 
gation.— Estate  of  Bainbridgre,  6  Cof.  Prob. 
Dec.  808. 

4.  What  amovnts  to« — ^Where  one  was  in- 
duced to  sigrn  a  note  on  the  representation 
that  it  was  to  be  used  for  the  purchase  of 
stock  in  another  bank  while  in  fact  it  was 
intended  to  use  it  in  paying:  notes  of  the 
one  inducing:  the  sigrningr  and  his  co- 
directors,  the  attempt  of  the  bank  to  collect 
the  note  instead  of  retumlngr  it  as  promised 
is  sufficient  evidence  of  fraud. — ^Williams  v. 
Hasshagen,  166  Cal.  886,  187  Pac.  9. 

§  1676. 

1.  Undve  tnllnenee— What  amovnts  to. — 

Standing:  upon  one's  leg:al  rights  for  the 
protection  thereof  can  not  be  reg:arded  as 
coercion,  intimidation,  or  undue  influence  of 
any  other  person. — ^Murray  v.  Murray,  28  Cftl. 
App.  688,  158  Pac.  248. 

2.  Upon  a  gift  from  a  husband  to  his  wife, 
undue  influence  of  the  wife  over  the  hus- 
band is  not  presumed  from  the  mere  relation 
of  husband  and  wife.-— Croflord  v.  Crofford, 
29  Cal.  App.  662,  157  Pac.  661. 

§  1580. 

1.  Mntnallty  of  eonaent. — An  agreement 
by  a  wholesale  grrocer  to  buy  of  the  defen- 
dant, a  manufacturer  of  sug:ar,  all  of  the 
g:rocer's  ''Aug:ust  requirements"  of  suffar  at 
a  fixed  price  per  bag*  is  void  because  want- 
ing in  mutuality.  —  Jenkins  v.  Anaheim 
Sug:ar  Co.,  237  Fed.  278. 

§1684. 

1.  Acceptance^  clfect  of. — One  who  accepts 
a  contract  made  for  his  benefit  must  bear 
the  burdens  of  it. — ^Barlow  v.  Frink,  171  Cal. 
166,  162  Pac.  290. 

§1586. 

1.  Acceptance  must  meet  oCer.^ — ^An  accep- 
tance to  result  in  a  binding:  contract  must 
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meet  exactly  and  precisely  the  terms  pro- 
posed In  the  offer;  if  something  different 
Is  made  a  condition  of  the  allegred  accep- 
tance, it  amounts  only  to  a  new  proposal 
which,  if  not  accepted  in  turn  on  the  part 
of  the  first  offerer,  becomes  null. — Stansbury 
V.  Cooper.  28  Cal.  App.  444,  152  Pac.  948. 

§1606. 

1.  Consideration—- Good*  safflclent,  or  Tal- 
uable. — An  assumption  by  a  srrantee  of  the 
payment  of  the  g^rantor's  indebtedness  is  a 
valuable  consideration.  —  Manningr  v.  App 
Consol.  Gold  Min.  Co.,  171  Cal.  611,  154  Pac. 
301. 

2.  The  word  "consideration**  is  recog- 
nized in  law  and  is  generally  understood 
as  the  equivalent  or  return  given  or  suf- 
fered by  one  for  the  act  or  promise  of 
another. — Pacific  Imp.  Co.  v.  Maxwell,  26 
Cal.  App.  265.  146  Pac.  900. 

3.  A  deed  is  supported  by  consideration 
where  the  grantor,  a  woman  of  an  advanced 
age,  conveys  real  estate  worth  forty  thou- 
sand dollars  to  an  intimate  friend,  the 
grantor  reserving  a  life  estate  and  the 
grantee  covenanting  to  support  and  main- 
tain the  grantor. — Rogers  v.  Scott.  28  Cal. 
App.    93,   151    Pac.    379. 

4.  Where  a  note  is  given  upon  the  sur- 
render of  a  note  of  the  original  debtor,  and 
according  to  the  terms  of  the  note  the  payer 
is  to  forbear  to  sue  until  maturity  of  the 
note,  these  circumstances  constitute  a  suffi- 
cient consideration. — Miller  &  Lux  v.  Dunlap. 
28  Cal.  App.   313,   152  Pac.   309. 

5.  A  promissory  note  given  in  considera- 
tion of  the  surrender  of  the  old  note  of  a 
corporation  is  supported  by  a  sufllcient  con- 
sideration, where  the  stockholders  signing 
the  new  note  are  the  owners  of  all  of  the 
capital  stock  of  the  maker  of  the  old  note. — 
Miller  &  Lux  v.  Dunlap,  28  Cal.  App.  313,  152 
Pac.   309. 

6.  An  oral  agreement  between  a  general 
contractor  and  its  creditors,  including  a  sub- 
contractor who  had  furnished  to  the  general 
contractor  the  necessary  plumbing  on  two 
certain  Jobs,  that  if  the  general  contractor 
would  file  the  necessary  liens  and  commence 
suits  against  its  debtors  for  the  recovery 
of  moneys  due  it,  and  would  pay  the  several 
amounts  due  to  each  of  the  creditors,  the 
subcontractor  and  the  creditors  would  not 
file  any  liens  against  the  properties  owned 
by  the  debtors  of  the  general  contractor,  and 
that  the  subcontractor  and  the  creditors,  or 
either  of  them,  would  not  commence  any  suit 
against  the  general  contractor  for  the 
amounts  of  their  claims  during  the  time 
the  contractor  was  enforcing  such  collec- 
tions from  his  debtors,  in  consideration  of 
the  contractor  paying  the  necessary  attorney 
fees,  costs  and  disbursements  in  the  prose- 
cution of  such  suits,  and  in  devoting  his 
time  to  the  enforcement  of  the  same,  is  sup- 
ported by  a  sufficient  consideration. — Mat- 
zen  V.  Morton  Building  Co.,  28  Cal.  App.  330, 
152  Pac.  317. 


§  1606. 

1.  Constderatton — Lesal   obllsattom   aa   a. 

— An  assignment  of  one-half  of  a  prom- 
issory note  In  consideration  of  a  pre-existing 
indebtedness  is  not  invalid  for  lack  of  con- 
sideration.— Greenlee  v.  Los  Angeles  Trust 
&  Sav.  Bank,  171  Cal.  371,  153  Pac.  383. 

2.  A  promise  to  perform  a  legal  obliga- 
tion is  not  a  sufficient  consideration  for  a 
contract  based  thereon.  —  Pacific  Railways 
Advertising  Co.  v.  Carr,  29  Cal.  App.  722, 
157  Pac.  529. 

3.  The  release  of  a  purported  claim 
against  one  upon  whom  there  rests  no  legal 
or  moral  obligation  to  pay  the  same,  consti- 
tutes no  consideration  for  a  third  party's 
promise  to  pay  such  nonenforceable  claim, 
unless  it  be  upon  the  compromise  of  a  doubt- 
ful or  disputed  claim. — ^Pacific  Railways  Ad- 
vertising Co.  V.  Carr,  29  Cal.  App.  722,  167 
Pac.  529. 

4.  The  existence  of  the  obligations  as- 
sumed in  the  acceptance  of  a  written  order 
drawn  upon  it  by  one  of  the  subcontractors 
constitutes  a  sufficient  consideration  for  the 
written  promise  of  the  contractor  made  a 
few  days  after  such  acceptance  to  pay  the 
amount  thereof.  —  Held  v.  Beach-Robinson 
Co.,  32  Cal.  App.  93,  162  Pac.  661. 


§1608. 


1.  Effect  of  UlesAlItT-  of  comalderatton. — 

Where  a  lease  is  founded  on  an  unlawful 
consideration  it  is  void  and  unenforceable. — 
Howell  V.  City  of  Hamburg  Co.,  165  Cal.  172, 
131  Pac.   130. 

2.  A  contract  founded  on  an  Illegal  con- 
sideration, or  which  is  made  for  the  purpose 
of  furthering  any  matter  or  thing  prohib- 
ited by  statute,  or  to  aid  or  assist  any  party 
therein,  is  void. — ^King  v.  Johnson,  30  Cal. 
App.  63,  157  Pac.  531. 

§1614. 

1.  FresumptloB  ta  case  of  iwrltten  laatm* 
memt— CoBstruetloB* — In  an  action  for  spe- 
cific performance  this  presumption  does  not 
operate  against  a  defendant  as  a  matter  of 
pleading,  whatever  force  it  may  have  as  a 
matter  of  evidence. — ^Young  v.  Matthew  Tur- 
ner Co.,   168  Cal.  671,   143  Pac.  1029. 

2.  The  presumption  of  consideration 
which  arises  where  a  contract  is  placed  in 
writing  may  be  overcome  with  slight  evi- 
dence. The  effect  of  the  presumption  is 
merely  to  support  the  validity  of  the  writing 
and  dispense  with  extraneous  proof  where 
there  are  no  facts  or  circumstances  tending 
to  negative  the  existence  of  an  adequate 
consideration.— Titus  v.  Whiteside,  228  Fed. 
965. 

§  1616. 

1.  Consideration— Proof  of  want  of. — Par- 
ties to  a  contract  are  not  estopped  by  the 
recitals  therein  with  respect  to  its  con- 
sideration; the  true  consideration,  or  the 
want  of  consideration,  may  always  be  shown 
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by  extrinsic  evidence  for  the  purpose  of 
Impeachinsr  a  contract,  notwith standing:  that 
it  states  facts  which  show  a  valuable  con- 
sideration.— Royer  v.  Kelly,  174  Cal.  70,  161 
Pac.  1148. 

2.  A  want  of  consideration  may  appear 
or  be  shown  from  the  circumstances  sur- 
roundinsT  the  maklngr  of  the  contract. — Titus 
V.  Whiteside,  228  Fed.  966. 

§  1621. 

1.  Implied  contract. — There  are  cases  in 
which  the  law  will  imply  a  contract  to  pay 
money  from  the  fact  of  there  being:  already 
a  legral  obligation  to  pay  it,  although  the 
transaction  in  its  origin  was  entirely  un- 
connected with  contract  and  there  had  been 
no  promise  in  fact. — ^Marshall  v.  Wentz,  28 
Cal.  App.  640,  168  Pac.  244. 

§1622. 

1.  Oral  contracts. — A  parol  agrreement  is 
neither  illegral  nor  void. — Healy  v.  Obear,  29 
Cal.  App.  696,  157  Pac.  569. 

§1624. 

.     STATUTES  OF  FRAUDS. 

1.  Construction — Executed  contracts. 

2,  3.  — Subdivision  1. 
4.  —Subdivision  2. 

5-12.  — Subdivision  5. 
13-23.  —Subdivision  6. 

24. Defenses. 

26. ^Purpose  of. 

26.  — Subdivision  7. 

1.  Conatractlon  —  E«xecvted     contracts.  — 

The  statute  of  frauds  has  no  application  to 
executed  oral  agrreements. — ^Frletas  v.  Frl- 
etas,  31  Cal.  App.  16,  169  Pac.  611. 

2.  — Subdlvlsloa  t^ — An  oral  agreement 
between  real  estate  brokers  to  make  sales 
and  divide  commissions  is  not  void  under 
this  subdivision  where  the  broker  could  sell 
for  cash  or  on  the  instalment  plan  for  a 
sufficient  amount  so  that  the  commissions 
could  be  paid  within  the  year. — Helllngrs  v. 
Wrigrht,  29  Cal.  App.  649,  156  Pac.  366. 

8.  The  statute  does  not  declare  void  a 
contract  which  may  not  be  performed  within 
a  year,  or  which  is  not  likely  to  be  per- 
formed within  that  period.  It  includes  only 
agrreements  which,  fairly  and  reasonably  in- 
terpreted, do  not  admit  of  a  valid  execution 
within  the  year. — ^Helllngrs  v.  Wrigrht,  29 
Cal.  App.  649,  166  Pac.  866. 

4.  — Subdlvlston  2^ — ^A  wife  who  joins  with 
her  husband  in  the  execution  of  a  deed  of 
trust  upon  her  separate  property  to  secure 
the  faithful  performance  by  the  husband 
of  his  gruaranty  to  repurchase  certain  cor- 
porate stock  sold  by  him  to  purchasers 
thereof  in  the  event  that  the  latter  exer- 
cised their  options  of  resale  within  a  stated 
time,  thereby  promises  ''to  answer  for  the 
debt,  default  or  mlscarriagre"  of  her  husband, 
and  her  contract  is  within  the  code  definition 
of  guaranty,  notwithstanding:  she  did  not 
sig:n  the  conditional  contract  of  repurchase. 
— Alexander  v.  Bosworth,  26  Cal.  App.  689, 
147  Pac.  607. 


0.  — >  SnbdlTlalon  0.  —  Deed  deposited  in 
pursuance  of  an  oral  agrreement  of  sale,  re- 
citing: a  consideration  of  ten  dollars,  is  not 
a  sufficient  memorandum  within  the  statute 
of  frauds  of  a  contract  for  the  sale  of  land 
the  consideration  of  which  is  three  thousand 
dollars. — Holland  v.  McCarthy,  178  Cal.  597, 
160  Pac.  1069. 

6.  A  writing:  which  at  most  merely  au- 
thorizes a  firm  of  real  estate  brokers  to  find 
a  suitable  purchaser  for  a  parcel  of  real 
property  does  not  authorize  them  to  make  a 
valid  contract  of  sale  binding:  upon  the  prin- 
cipal.— Holland  v.  McCfeirthy,  173  Cal.  697,  160 
Pac.  1069. 

7.  Contract  between  real  estate  brokers 
and  a  third  person  for  the  sale  of  real  prop- 
erty is  not  binding:  on  the  owner  where  it 
does  not  purport  to  bind  her  or  to  be  made 
in  her  behalf. — Holland  v.  McCarthy,  173  Cal. 
697.    160   Pac.   1069. 

8.  The  making:  of  valuable  improvements 
on  the  property  on  the  faith  of  the  agrree- 
ment is  enoug:h  to  take  the  case  out  of  the 
statute  of  frauds. — ^Mag:ee  v.  Magree,  174  CaL 
— ,  162  Pac.   1028. 

9.  An  oral  contract  wholly  disconnected 
with  their  lease,  which  required  the  lessor 
to  build  new  premises  and  to  lease  them 
to  the  lessee  for  a  term  of  more  than  four 
years,  and  to  lease  them  at  a  rental  equal 
to  ten  per  cent  of  the  cost  of  building:  is 
void  under  this  subdivision. — Kepner  v.  John 
M.  C.  Marble  Co.,  26  Cal.  App.  696,  148  Pac. 
231. 

10.  Where  a  proposal  to  lease  certain 
premises  contained  in  a  letter  to  the  owner 
is  not  accepted  in  all  respects  by  the  latter 
but  is  met  by  a  counter  written  proposal 
to  which  the  former  in  turn  did  not  entirely 
ag:ree,  and  thereafter  the  points  of  disagrree- 
ment  are  mutually  waived  by  oral  ag:ree- 
ment,  and  the  possession  of  the  premises 
turned  over  to  the  lessee,  such  letters  con- 
stitute a  written  lease  sufficient  to  satisfy 
the  statute  of  frauds,  and  the  fact  that 
some  time  later  the  parties  disag:reed  upon 
the  execution  of  a  formal  lease  is  im- 
material.— Derrick  v.  Ford,  27  Cal.  App.  456, 
150  Pac.  896. 

11.  A  formal  document  in  the  form  of  a 
lease  or  other  contract  is  not  required  in 
order  to  take  a  transaction  out  of  the  statute 
of  frauds,  but  letters,  teleg:rams,  receipts 
and  like  informal  writingrs  will  suffice  for 
that  purpose  if  these  are  found  to  contain 
the  essential  elements  of  the  agreement  be- 
tween the  parties. — Derrick  v.  Ford,  27  Cal. 
App.  456,  160  Pac.  896. 

12.  The  memorandum  must  contain  the 
essential  terms  of  the  contract  expressed 
with  such  a  decree  of  certainty  that  it  may 
be  understood  without  recourse  to  parol  evi- 
dence to  show  the  intention  of  the  parties. — 
Wineburg:h  v.  Gay,  27  Cal.  App.  603,  150  Pac. 
1003. 

18.  —  SubdlvUlon  d.  —  Contract  between 
real  estate  brokers  and  a  third  person  for 
the  sale  of  real  property  is  invalid  where 
the  brokers  had  no  authority  in  writing: 
from  the  owner  to  make  the  sale. — Holland 
V.  McCarthy.  173  Cal.  697,  160  Pac.  1069. 
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14.  An  oral  agreement  to  sell  personal 
property  does  not  come  within  the  provision 
of  this  subdivision,  and  need  not  be  in  writ- 
insT- — Deyoe  v.  Paonessa,  26  Cal.  App.  897,  147 
Pat.  100. 

15.  An  agreement  to  pay  a  broker  a 
commission  for  the  sale  of  personal  property 
is  not  invalid  under  subdivision  6  of  section 
1624  of  the  Civil  Code  because  not  in  writing:, 
by  reason  of  the  fact  that  the  seller  accepts 
real  property  in  exchangre  therefor  instead 
of  money. — Deyoe  v.  Paonessa,  26  Cal.  App. 
397.  147  Pac.  100. 

16.  A  written  asrreement  to  pay  a  real 
estate  broker  a  certain  sum  of  money  for 
services  in  effecting:  an  exchang:e  of  real 
property  executed  after  the  full  performance 
of  the  services,  but  before  the  exchang:e  was 
fully  consummated,  is  valid  under  the  statute 
of  frauds. — Carring:ton  v.  Smithers,  26  Cal. 
App.  460,  147  Pac.  226. 

17.  Where  the  memorandum  was  in  writ- 
ing:, the  fact  that  it  did  not  specify  the 
commission  to  be  paid  did  not  subject  it  to 
the  objection  that  it  is  void  under  this  sub- 
division.— ^Muncy  v.  Thompson,  26  Cal.  App. 
634,  147  Pac.  1178. 

18.  The  word  "commission"  as  used  in 
the  section  should  be  g:iven  a  broader  mean- 
ing: than  merely  that  of  a  per  centum  valua- 
tion on  the  services  of  either  ag:ent:  and 
that  if  it  is  made  to  appear  that  the  first 
a^ent.  by  virtue  of  whatever  understanding: 
he  may  have  with  his  principal,  is  to  derive 
a  definite  advantagre  in  the  way  of  a  material 
profit  from  the  sale  or  exchang:e  of  his 
principal's  property,  and  that  such  agrent 
does  derive  such  advantag:e  throug:h  the 
co-operation  and  services  of  a  second  ag:ent, 
as  the  result  of  an  oral  ag:reement  between 
them,  the  former  must  account  to  the  latter 
therefor.  Under  such  circumstances  this 
section  has  no  application.  —  Jenkins  v. 
Liocke-Paddon  Co.,  80  Cal.  App.  62,  167  Pac. 
687. 

19.  A  purchaser  ready,  able  and  willing: 
to  buy  the  property  is  produced  within  the 
meaning:  of  a  written  authorization  when  one 
is  found  who  was  ready,  willing:  and  able  to 
buy  the  property  for  any  sum  up  to  or  in 
excess  of  the  net  amount  specified. — Daniel 
V.  Calkins,  81  Cal.  App.  614.  160  Pac.  1082. 

20.  When  an  ag:ent's  authorization  is  writ- 
ten, the  amount  of  his  compensation  in  the 
event  of  a  sale  may  be  agreed  upon  orally. — 
Daniel  v.  Calkins,  81  Cal.  App.  614,  160  Pac. 
1082. 

21.  A  contract  by  which  one  party  agrrees 
to  furnish  another  with  the  name  of  a  person 
who  may  purchase  his  property  in  considera- 
tion of  which  the  latter  ag:rees  to  pay  the 
former  a  commission  comes  within  this  sub- 
division.— Cram  v.  McNeil,  82  Cal.  App.  101, 
162  Pac.   140. 

22.  Section  1624  of  the  Civil  Code  does 
not  require  any  formal  'contract  of  employ- 
ment; all  that  is  necessary  is,  that  the  fact 
of  employment  be  expressed  in  writing:, 
Blg:ned  by  the  party  to  be  charg:ed  or  by  his 
ag:ent. — ^McCartney  v.  Clover  Valley  Land  & 
Stock  Co.,  232  Fed.  697. 

23.  Correspondence   relating   to   the   em- 


ployment of  a  broker  may  constitute  a  sufl9- 
cient  note  or  memorandum  to  satisfy  section 
1624  of  the  Civil  Code. — McCartney  v.  Clover 
Valley  Land  &  Stock  Co.,  232  Fed.  697. 

24.  —  ^I>efeiises« — The  defendant  in  an 
action  for  broker's  services  is  in  no  position 
to  avail  himself  of  the  point  that  the  descrip- 
tion of  the  property  for  the  sale  of  which 
the  plaintiff  claimed  compensation,  contained 
in  the  contract,  was  insufficient  under  the 
statute  of  frauds,  if  the  statute  is  not  spe- 
cially pleaded  in  the  answer  and  the  contract 
not  denied,  but,  on  the  contrary,  set  up  as 
the  contract  entered  into. — ^Healy  v.  Obear, 
29  Cal.  App.  696,  167  Pac.  669. 

25.  —  —Purpose  of. — This  provision  was 
only  designed  to  protect  owners  of  real  es- 
tate .  ag:ainst  unfounded  claims  of  brokers, 
and  does  not  extend  to  agreements  between 
brokei;s  to  co-operate  in  making  sales  for 
a  share  of  the  commissions. — Hellings  v. 
Wright.  29  Cal.  App.  649,  166  Pac.  866;  Jen- 
kins V.  Locke-Paddon  Co.,  30  Cal.  App.  62, 
157  Pac.  637;  Sellers  v.  Sol  way  Land  Co.,  81 
Cal.  App.  269,  160  Pac.  175. 

26.  — SubdlvIsloB  T.  —  This  can  have  no 
application  to  a  contract  which  was  fully 
executed  before  this  sub -section  was  added. 
— Rogers  v.  Schlotterback,  167  CaL  85,  188 
Pac.  728. 

27.  One  may  make  a  valid  contract  with 
another  to  will  property  in  a  specified  way, 
and  in  the  event  of  a  breach  the  promisee 
has  an  action  for  damages.  In  some  cases 
this,  by  reason  of  the  circumstances,  may 
be  his  only  remedy,  for  a  resort  to  any 
equitable  remedy  can .  be  had  only  where 
the  circumstances  are  such  as  to  make  the 
case  one  within  the  well-settled  principles 
relative  to  the  proper  exercise  of  equitable 
Jurisdiction. — ^Morrison  v.  Land.  169  Cal.  680, 
147  Pac.  269. 

28.  An  oral  agreement  to  pay  a  specific 
sum  of  money  in  consideration  of  furnishing 
the  promisor  a  regular,  permanent  and  es- 
tablished home  during  the  term  of  his  nat- 
ural life  is  an  agreement  which,  as  to  him, 
is  not  by  its  terms  to  be  performed  within 
his  lifetime,  but  immediately  after  his  death, 
and  is,  therefore,  invalid  under  subdivision  7 
of  section  1624  of  the  Civil  Code  and  the 
same  subdivision  of  section  1973  of  the  Code 
of  Civil  Procedure. — ^Hagan  v.  McNary,  170 
Cal.  141.  148  Pac.  987. 

29.  This  is  inapplicable  to  a  contract  to 
dispose  of  property  in  a  particular  way  rest- 
ing in  parol  where  it  was  executed  by  the 
promisee  prior  to  the  enactment  of  this  sub- 
division.— Monsen  v.  Monsen,  174  Cal.  97,  162 
Pac.  90. 

§  1625. 

1.  Party  bound  by  writing. — ^In  signing  a 
document  the  law  requires  one  to  exercise 
the  care  and  diligence  of  a  prudent  business 
man;  and  if  he  is  unable  to  read  the  instru- 
ment, it  becomes  his  duty  to  procure  some 
reliable  person  to  read  it  to  him  before  sign- 
ing. If  he  does  not  do  so,  he  is  bound  by 
the  terms  of  the  writing. — Schmidt  v.  Bekins 
Van  St  Storage  Co.,  27  Cal.  App.  667,  155  Pac. 
647. 
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§1636. 


1.  Constrncttoii  of  eomtmct.  —  Whether  a 
contract  is  in  any" of  its  terms  or  provisions 
anibigruous  or  uncertain  is  a  matter  of  de- 
termination in  the  first  instance  by  the  trial 
court;  and  if  the  question  is  not  disposed 
of  by  the  trial  court,  the  appellate  court 
will  not  in  the  first  instance  undertake  to 
construe  the  contract. — Barlow  v.  Frink,-  171 
Cal.  165.  152  Pac.  290. 

2.  Decisions  on  the  interpretation  of 
written  instruments  have  but  limited  value 
when  applied  to  the  construction  of  docu- 
ments embodying  difterent  lan^uase.  To  a 
great  extent  each  writing:  must  be  viewed 
by  Itself,  and  the  intent  of  the  parties  must 
be  ascertained  from  a  study  of  the  particular 
terms  employed,  read  in  the  ligrht  of  the 
underlying:  purpose  of  the  transaction  and 
the  circumstances  under  which  it  was  made. 
— ^Estate  of  Whitney,  171  Cal.  750,  154  Pac. 
S55. 

3.  In  the  construction  of  any  written  in- 
strument, whether  it  be  a  constitution,  a 
statute  or  a  contract,  the  most  important 
duty  of  the  court  is  directed  to  discovering: 
the  true  meaning:  of  the  instrument.  Its 
endeavor  is  directed  first  to  attaining^  an 
understanding  of  the  purpose  and  object  of 
the  writing:,  and  next  to  the  griving:  to  that 
purpose  and  object  the  fullest  expression 
compatible  with  the  meaning:  of  the  lan- 
s:uag:e  through  which  that  purpose  and  ob- 
ject find  expression.  Words,  phrases  and 
sentences,  therefore,  are  construed  in  con- 
templation of  these  fundamental  purposes 
and  objects,  and  when  any  doubt  of  their 
precise  meaning  is  found  to  exist,  aid  in 
arriving  at  that  meaning  is  drawn  from  the 
general  rules  and  principles  governing  the 
construction  of  such  doubtful  language. — 
Perry  v.  Gross,  172  Cal.  468,  156  Pac.  1031. 

4.  A  contract  for  a  broker's  commission 
for  effecting  an  exchange  of  properties, 
which  as  to  the  payment  of  the  commission 
provides  that  the  time  of  payment  should  be 
extended  until  a  certain  potato  crop  belong- 
ing to  the  owner  of  the  properties  has  been 
harvested,  and  that  when  the  crop  Is  sold 
the  proceeds  to  the  amount  of  sixteen  hun- 
dred and  fifty  dollars  is  to  be  turned  over 
to  the  broker  "in  liquidation  of  the  indebt- 
edness," constitutes  merely  a  limitation  upon 
the  amount  of  money  to  be  paid  to  the  broker 
from  the  proceeds  of  the  crop,  and  not  that 
the  proceeds  of  the  crop  should  be  accepted 
in  liquidation  of  the  claim. — Evans  v.  Hindes, 
29  Cal.  App.  708,  167  Pac.  522. 

5.  Matters  that  relate  to  the  preliminary 
question  whether  a  contract  has  been  made 
are  in  general  governed  by  a  fixed  law, 
which  is  independent  of  and  can  not  be 
varied  by  the  intention  of  the  parties.  Such 
matters  include  the  capacity  of  the  parties 
to  contract,  conditions  or  restrictions  upon 
the  right  to  contract,  and  the  formal  validity 
of  the  contract.  The  governing  law,  on  the 
other  hand,  with  respect  to  the  obligation 
of  the  contract,  is,  as  a  general  proposition, 
dependent  upon  the  intention  of  the  parties, 
expressed    or   presumed. — Plittner    v.    Equi- 


table Life  Assur.  Soc,  30  Cal.  App.  209,  157 
Pac.    630. 

6.  Contracts  between  real  estate  agents 
and  owners  of  real  estate  are  to  be  con- 
strued so  as  not  to  defeat  the  objects  of  the 
contract  when  such  construction  is  reason- 
ably deducible  from  their  terms. — Daniel  v. 
Calkins,  31  Cal.  App.  514,  160  Pac.  1082. 

§1639. 

!•  Conmtmetion  of  Trrltten  contmct^-ltWLW 
of  land  part  of. — The  settled  law  of  the  land 
at  the  time  a  contract  Is  made  becomes 
a  part  of  it  and  must  be  read  into  it. — Wein- 
reich  Estate  Co.  v.  Johnston,  28  Cal.  App.  144, 
151   Pac.   667. 


§1641. 


1.  ConatmctloB  of  contract^BTery  mrt 
to  be  ffiven  effect. — All  the  parts  of  a  con- 
tract must  be  read  together  and  given  effect, 
if  possible. — McCampbell  v.  Obear,  27  Cal. 
App.  97,  148  Pac.  942. 

2.  Every  provision,  clause,  and  word  shall 
be  taken  into  consideration  in  ascertaining 
the  meaning  of  the  party,  whether  words 
of  grant,  of  description,  or  words  of  quali- 
fication, restraint,  exception,  or  explanation, 
and  every  word  shall  be  presumed  to  have 
such  force  and  effect  as  it  can  have. — East 
San  Mateo  Land  Co.  v.  Southern  Pac.  R.  Co., 
30  Cal.  App.   223,  157  Pac.   634. 

3.  The  scope,  purpose  and  effect  of  a  lease 
must  be  determined  from  the  instrument  as  a 
whole  rather  than  by  a  resort  to  any  indi- 
vidual clause  thereof,  and,  so  construed,  it 
must  be  given  such  an  interpretation  as  will 
make  It  effective  in  conformity  with  the 
intention  of  the  parties. — Barron  Estate  Co. 
V.  Waterman,  32  Cal.  App.  171,  162  Pac.  410. 

§1642. 

1.  ConatmetlOB  of  contract  Several  con- 
tracts construed  togctbcr*  ivbcn. — Actual  an- 
nexation is  not  essential  to  a  merger  by 
reference  of  separately  executed  written  in- 
struments.— ^Beedy  v.  San  Mateo  Hotel  Co., 
27  Cal.  App.   653,  150  Pac.  810. 

2.  A  written  agreement  may,  by  reference 
expressly  made  thereto,  incorporate  other 
written  agreements,  and  when  such  refer- 
ence is  made  the  original  agreement  and 
those  referred  to  must  be  considered  and 
construed  as  a  whole. — Beedy  v.  San  Mateo 
Hotel  Co.,  27  Cal.  App.  653,  150  Pac.  810. 

3.  In  case  a  building  contract  is  amended 
by  another  agreement  which  does  not  en- 
tirely supersede  it.  both  of  the  contracts 
may  be  construed  as  a  single  agreement, 
and  parol  evidence  is  not  admissible  to  strike 
out  a  provision  in  the  first  contract  for  pay- 
ment.— Olberson  v.  Fink,  28  Cal.  App.  25,  151 
Pac.  371. 

4.  Ordinarily  the  identity  of  the  parties 
to  several  instruments  will  be  disclosed  by 
a  reference  to  the  instruments  themselves: 
but  the  question  as  to  whether  or  not  sev- 
eral instruments  between  the  same  parties 
were  contemporaneously  executed  and  in- 
tended by  the  parties  thereto  to  cover  a 
single    transaction,    oftentimes    can    not    be 
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ascertained  from  an  inspection  of  the  Instru- 
ments; consequently,  if  the  intention  of  the 
parties  be  either  not  expressed  or  doubt- 
fully expressed,  resort  may  be  had  to 
extrinsic  evidence  which  will  show  the  cir- 
cumstances under  which  the  several  instru- 
ments were  made,  for  the  purpose  of 
ascertaining  the  intention  of  the  parties  con« 
cernins  the  scope  and  effect  of  the  several 
instruments. — Tqrrey  v.  Shea,  29  Cal.  App. 
313.  155  Pac.  820. 


§1643. 


1.     Interpretation  In  favor  of  contract. — 

As  between  two  permissible  constructions, 
that  which  establishes  a  valid  contract  shall 
be  preferred  to  that  which  does  not. — Wein- 
reich  Sstate  Co.  v.  Johnston,  28  Cal.  App. 
144,    151    Pac.    667. 


§1644. 


1.  Ordinary  worda  to  be  fflvcn  nanal  alff« 
niflcance. — The  making:  of  the  sale  by  the 
owner  is  not  a  "ratification"  of  the  sale 
within  the  meaning:  of  such  word  in  the 
contract,  as  the  term  "ratify"  refers  to  the 
act  of  another. — Snook  v.  Pagre,  29  Cal.  App. 
246,   155   Pac.   107. 

§1645. 

1.  Teclinlcal  ifvord«  to  be  given  technical 
BManlns. — Legral  terms  are  to  be  given  their 
legral  meaning:  unless  obviously  used  in  a 
different  sense.  —  Weinreich  Estate  Co.  v. 
Johnston,  28  Cal.  App.  144,  151  Pac.  667. 

§1646. 

1.  Law  of  the  place. — ^A  contract  as  to  its 
nature,  obligration  and  validity,  is  groverned 
by  the  law  of  the  state  where  made,  unless 
it  is  performed  in  another  state,  in  which 
case  it  will  be  groverned  by  the  law  of  the 
state  of  performance.  When  it  appears  that 
the  place  of  performance  was  different  from 
the  place  of  making:  the  contract,  it  is  to  be 
construed  according:  to  the  laws  of  the  place 
where  it  is  to  be  performed. — Flittner  v. 
Equitable  Life  Assur.  Soc,  30  Cal.  App.  209, 
167  Pac.  630. 

2.  All  matters  connected  with  the  per- 
formance of  a  contract  are  regrulated  by 
the  law  of  the  place  where  the  contract 
by  its  terms  is  to  be  performed.  All  matters 
bearing  upon  the  execution,  the  interpreta- 
tion and  the  validity  of  contracts,  including: 
the  capacity  of  the  parties  to  contract,  are 
determined  by  the  law  where  the  contract 
is  made. — Flittner  v.  Equitable  Life  Assur. 
Soc,  30  Cal.  App.  209,  157  Pac.  630. 

3.  As  a  g:eneral  proposition,  the  capacity 
of  parties  to  contract  is  to  be  determined 
by  the  law  of  the  place  where  the  contract 
is  made. — ^Flittner  v.  Equitable  Life  Assur. 
Soc,  30  Cal.  App.  209,  157  Pac.  630. 

§1647. 

1.  Interpretation  of  contracts,  clrcom- 
•tancea— -Conatructlon  of  section. — This  sec- 
tion and  section  1860  of  the  Code  of  Civil  Pro- 
cedure simply  enact  the  common  law  rule.  It 
is  never  within  their  contemplation  that  a 


contract  reduced  to  writing  and  executed  by 
the  parties  shall  have  anything:  added  to  or 
taken  away  from  it  by  evidence  of  "sur- 
rounding circumstances."  This  rule  of  evi- 
dence is  invoked  and  employed  only  in  cases 
where  upon  the  face  of  the  contract  itself 
there  is  doubt  and  the  evidence  is  used  to 
dispel  that  doubt,  not  by  showing:  that  the 
parties  meant  something:  other  than  what 
they  said,  but  what  was  meant  by  what  they 
said. — ^United  Iron  Works  v.  Outer  Harbor, 
D.  &  W.  Co.,  168  Cal.  81,  141  Pac  917. 

2.  Sorroandlns  clrcnnuitances.  —  The  ad- 
mission of  evidence  touching:  the  circum- 
stances surrounding  the  execution  of  a  con- 
tract is  not  injurious,  where  such  evidence 
merely  tends  to  confirm  its  proper  leg:al 
construction. — Provident  Gold  Min.  Co.  v. 
Manhattan  Securities  Co.,  168  Cal.  304,  142 
Pac.  884. 

3.  Surrounding:  circumstances  are  to  be 
considered  in  construing:  a  contract  only 
when  the  terms  of  the  agreement  leave  the 
intention  of  the  parties  uncertain. — Salter  v. 
Ives,  171  Cal.  790,  155  Pac.  84. 

4.  Contemporaneous  or  previous  transac- 
tions may  be  considered  in  ascertaining  the 
sense  in  which  parties  to  a  contract  have 
used  particular  terms. — Fee  v.  McPhee,  31 
Cal.  App.  295,  160  Pac.  397. 

5.  Where  a  contract  is  uncertain  or  not 
clear  as  to  its  purpose  and  effect,  the  ques- 
tion whether  the  transaction  of  which  it 
purports  to  be  the  evidence  is  a  sale  or  a 
bailment  is  to  be  determined  from  all  the 
circumstances  giving  rise  to  it,  and  on  con- 
flicting evidence  a  question  of  fact  is  pre- 
sented for  the  Jury's  determination. — Slama 
Tire  Protector  Co.  v.  Ritchie,  31  Cal.  App. 
§55,  161  Pac.  25. 

§1648. 

1.     Restriction  to  snbject— Construction. — 

The  rule  that  general  words  are  to  be  quali- 
fied by  particular  recitals  has  often  been 
declared,  particularly  in  cases  of  releases. 
The  same  theory  underlies  the  provision  of 
section  1648,  Civil  Code,  that  "however  broad 
may  be  the  terms  of  a  contract,  it  extends 
only  to  those  things  concerning  which  it 
appears  that  the  parties  intended  to  con- 
tract."— Estate  of  Whitney,  171  Cal.  750, 
154  Pac.  855. 


§1649. 


1.  Interpretation  In  sense  promisor  be« 
lieved  promisee  understood^ — The  acts  of  the 
parties  to  a  contract,  accruing  after  the 
contract  was  made,  may  be  looked  to  as 
indicating  the  construction  which  the  par- 
ties themselves  put  upon  a  doubtful  clause, 
and  as  aiding  that  construction. — Woodard 
V.  Glen  wood  Lumber  Co.,  171  Cal.  513,  153 
Pac.  951. 

2.  If  the  terms  of  a  promise  are  in  any 
respect  ambiguous  or  uncertain  they  must  be 
iaterpreted  in  keeping  with  the  sense  in 
which  the  promisor  believed  that  the  prom- 
isee understood  them. — Simen  v.  Aftergut, 
26  Cal.  App.  361,  146  Pac.  1058. 
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3.  A  contract  which  has  been  prepared  by 
one  of  the  parties  only  will  be  construed 
in  the  sense  which  he  supposed  the  adverse 
party  understood  it. — Ruffln  v.  Becker,  27 
Cal.  App.  163,  148  Pac.  233. 

§  1662. 

1.     Repvirnaaicles  reeonidled,  hoir. — The  re- 

pufirnancies  of  a  contract  must  be  reconciled, 
if  possible,  by  sivingr  to  them  such  an  inter- 
pretation as  will  make  them  effective  and 
at  the  same  time  subordinate  to  the  general 
intent  and  purpose  of  the  contract  consid- 
ered and  construed  in  its  entirety. — Rosen- 
thal V.  Bauer.  30  Cal.  App.  261,  157  Pac. 
1187. 

§  1654. 

1.  "Words  taken  «s«tiist  whom. — Provisions 
in  an  insurance  policy  are  always  construed 
so  as  to  prevent  a  forfeiture,  if  the  lan- 
suase  will  reasonably  permit  such  a  con- 
struction.— O'Neill  V.  Caledonian  Ins.  Co.,  166 
Cal.  310.   135  Pac.  1121. 

2.  In  presence  of  repugnancies  or  un- 
certainties the  langxiage  of  the  contract  is  to 
be  construed  most  strongly  agrainst  the  party 
responsible  therefor,  who,  under  such  cir- 
cumstances, is  presumed  to  be  the  promisor. 
— Simen  v.  After^ut,  26  Cal.  App.  861,  146 
Pac.  1058. 

3.  In  cases  of  uncertainty,  the  langruaflr® 
of  a  contract  should  be  interpreted  most 
strongrly  against  the  party  who  caused  the 
uncertainty  to  exist. — Ruflln  v.  Becker,  27 
Cal.  App.  163,  148  Pac.  283;  Simen  v.  Aftergrut, 
26  Cal.  App.  361,  146  Pac.  1058. 

§  1667. 

1.  Time  of  performance. — A  written  con- 
tract to  install  a  system  of  automatic  sprink- 
lers and  flre-extingruishers  in  a  box  factory 
for  a  specified  sum  which  contains  no  pro- 
vision fixingr  the  time  within  which  the 
installation  is  to  be  made,  requires  perform- 
ance within  a  reasonable  time. — Rougrhton 
v.  Brookings  Lumber  &  Box  Co.,  26  Cal.  App. 
752,   148  Pac.  539. 

2.  A  period  of  two  or  three  months  is  not 
an  unreasonable  time  for  the  installation 
of  such  a  system,  where  much  of  the  ma- 
terial for  doing  the  work  requires  shipment 
from  distant  parts  of  the  country. — ^Roughton 
V.  Brookings  Lumber  &  Box  Co.,  26  Cal.  App. 
752.  148  Pac.  539. 

3.  Where  a  building  contract  contains  no 
provision  as  to  the  time  within  which  the 
building  shall  be  completed,  the  rule  is  that 
the  building  shall  be  completed  within  a 
reasonable  time,  and  as  to  what  constitutes 
a  "reasonable  time'*  depends  upon  the  cir- 
cumstances of  the  particular  case. — Qiberson 
V.  Fink,  28  Cal.  App.  25.  151  Pac.  371. 

4.  Under  such  a  contract  the  failure  of 
the  contractor  by  seven  days  in  complying 
with  the  other  party's  demand  for  the  com- 
pletion of  the  building  by  the  end  of  the 
time  fixed  by  the  latter  as  a  reasonable 
time  for  such  completion,  does  not  constitute 
an  unreasonable  delay,  notwithstanding  the 
sidewalk  is  not  completed  until  a  month  or 


so  later. — Q-iberson  v.  Fink,  28  Cal.  App.  25, 
161   Pac.  371. 

§1669. 

1.  Joint  and  several  liability. — ^A  contract 
for  the  construction  of  a  wagon  road  which 
recites  that  "the  parties  of  the  first  part" 
(not  named  but  described  as  "settlers"  of  a 
certain  school  district)  agree  to  pay  a 
named  person,  described  as  party  of  the 
second  part,  a  certain  sum  per  rod  for  the 
building  of  the  road«  creates  a  joint  and 
several  liability. — Shelton  v.  Michael,  31  Cal. 
App.  328,  160  Pac.  578. 

§1667. 

1.  Contracts    against    public    policy.  —  A 

contract  to  pay  commissions  to  a  broker  for 
negotiating  an  exchange  of  a  note  for  a 
parcel  of  land  is  against  public  policy  and 
void,  and  a  promissory  note  given  in  con- 
sideration therefor  is  consequently  invalid, 
where  the  other  party  to  the  exchange,  who 
also  agreed  to  pay  the  broker  a  commission, 
was  without  knowledge  that  the  broker  was 
to  receive  a  commission  from  the  other 
party. — Glenn  v.  Rice,  174  Cal.  — ^  162  Pac. 
1020. 

2.  A  contract  must  have  a  lawful  purpose; 
transactions  in  violation  of  law  can  not  be 
made  the  foundation  of  a  valid  contract. — 
Scheeline  v.  Pezzola,  29  Cal.  App.  266,  156 
Pac.  127. 

3.  Contract  between  a  railroad  company 
and  an  engineer,  by  which  the  engineer  was 
to  gather  information  and  data  as  to  cost  of 
construction,  traflic  conditions,  etc.,  and  to 
embody  the  results  of  his  investigations  in  a 
report  to  be  used  in  enlisting  capital  for  the 
carrying  out  of  the  enterprise,  is  not  against 
public  policy. — Sacramento  Valley  Blec.  R. 
Co.  V.  Aston,  236  Fed.  698. 

§1668. 

1.  Unlawful  contracts  —  Construction  of 
section. — Section  1668  applies  to  insurance 
policies,  inasmuch  as  "all  contracts"  must 
necessarily  apply  to  contracts  of  insurance. 
But  the  section  does  not  apply  when  the 
effect  of  the  clause  eliminating  fraud  as  a 
defense  is  merely  to  limit  the  time  within 
which  fraud  may  be  urged  as  a  defense  to  a 
reasonable  time. — ^Dibble  v.  Reliance  Life 
Ins.  Co.,  170  Cal.  199,  149  Pac.  171. 

2.  The  rule  as  to  the  incontestable  char- 
acter of  such  a  provision  is  not  changed  by 
section  1668  of  the  Civil  Code,  which  pro- 
vides that  all  contracts  that  have  for  their 
object,  directly  or  indirectly,  to  exempt  any 
one  from  responsibility  for  his  own  fraud, 
are  against  the  policy  of  the  law.  for  the 
object  and  effect  of  such  insurance  provision 
is  not  to  exempt  the  insured  from  the  con- 
sequences of  his  fraud,  but  to  provide  a 
shorter  term  for  maintaining  the  claim  than 
is  prescribed  by  the  statute  of  limitations. — 
Dibble  V.  Reliance  Life  Ins.  Co.,  170  Cal,  199, 
149  Pac.   171. 

3.  A  contract  must  have  a  lawful  pur- 
pose, and  transactions  in  violation  of  law  can 
not  be  made  the  foundation  of  a  valid  con- 
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tract.  Where  the  illegral  sale  of  liquor  enters 
into  any  contract  as  an  inseparable  part 
of  its  consideration,  or  the  terms  or  con- 
ditions of  the  contract  are  inseparably 
connected  with  the  illicit  traffic  in  liquors, 
it  is  aerainst  public  policy  and  immoral,  and 
therefore  void. — Scheeline  v.  Pezzola,  29  Cal. 
App.  266,  155  Pac.  127. 


§1670. 


1.  Damage  elaase  —  CoBStmctlom.  —  This 
and  the  following^  section  announce  no  new 
principles  of  law  in  this  state.  These  sec- 
tions were  intended  to  secure  a  Just  com- 
pensation for  injuries,  when  they  could  be 
readily  ascertained,  and  to  protect  the  par- 
ties in  those  cases  from  improvident  con- 
tracts. They  were  not  intended  to  force 
a  construction  of  a  contract  that  will  assign 
it  to  the  prohibited  class  and  thereby  deprive 
a  party  of  the  benefit  of  an  agrreement  he 
has  taken  to  secure  him  against  loss  of  rents 
to  accrue  from  his  tenant. — ^Weinreich  Estate 
Co.  V.  A.  J.  Johnston  Co.,  28  Cal.  App.  144, 
161  Pac.  667. 

2.  A  bond  in  the  penal  sum  of  two  thou- 
sand dollars,  conditioned  for  the  payment  of 
rent  and  the  faithful  performance  of  all 
the  other  covenants  of  a  lease,  is  to  be  con- 
strued as  a  "penalty  to  cover  the  actual 
damages"  sustained  upon  the  breach  of  any 
of  the  covenants  of  the  lease,  and  not  as 
"stipulated  damages,"  within  the  inhibition 
of  sections  1670  and  1671  of  the  Civil  Code. — 
Weinreich  Estate  Co.  v.  A.  J.  Johnston  Co., 
28  Cal.  App.  144,  151  Pac.  667. 

3.  A  plaintiff  seeking  to  recover  a  sum  as 
stipulated  damages  must  also  show  by  plead- 
ing and  proof  that  it  is  a  case  where  the 
parties  are  allowed  under  the  code  to  stip- 
ulate the  damages. — ^Weinreich  Estate  Co.  v. 
A.  J.  Johnston  Co.,  28  Cal.  App.  144,  151 
Pac.   667. 


§1671. 


1.  BSxceptlon  —  Pleading   and   proof.  —  In 

order  to  entitle  defendant  to  retain  the  sum 
deposited  with  him  as  contingent  liquidated 
damages  for  the  breach  of  an  obligation,  he 
must  show  not  only  by  averment  but  also 
by  proof,  that  the  case  is  within  the  excep- 
tion noted  herein,  for  without  an  averment 
bringing  him  within  the  exception  the  plead- 
ing is  insufficient,  inasmuch  as  the  pre- 
sumption is,  in  the  absence  of  the  averment, 
that  such  agreement  is  void.  —  Thomas  v. 
Anthony,  30  Cal.  App.  217,  157  Pac.  823. 

2.  Where  a  contract  for  the  purchase  of  a 
number  of  motor  cars  between  specified 
dates  provided  that  in  case  of  the  cancella- 
tion of  the  contract  before  its  expiration, 
or  in  the  event  that  its  terms  should  not  be 
fully  complied  with  by  the  purchaser,  the 
deposit  made  by  the  purchaser  should  be 
retained  by  the  seller  as  damages,  it  is  the 
duty  of  the  latter  in  an  action  by  the  former 
to  recover  such  a  deposit  on  the  theory 
of  a  rescission  of  the  contract  by  mutual 
consent,  to  show  that  he  has  been  actually 
damaged  In  the  sum  deposited,  or  that  any 
of  the  other  contingencies  mentioned  in  the 


contract  had  arisen  upon  which  he  was  enti- 
tled to  retain  the  deposit. — ^Thomas  v.  An- 
thony, 80  Cal.  App.  217,  157  Pac.  828. 

§1673. 

1.  Contracts  la  restraint  of  trade— Con« 
strnctlon. — ^No  exception  is  made  in  favor  of 
contracts  only  in  partial  restraint  of  trade. 
Chamberlain  v.  Augustine,  172  Cal.  285,  156 
Pac.  479. 

2.  An  agreement  made  upon  a  sale  of 
corporate  stock  and  the  withdrawal  of  the 
vendor  from  the  business  of  the  corporation, 
that  he  would  pay  to  the  vendees  the  sum 
of  five  thousand  dollars,  as  liquidated  dam- 
ages, in  the  event  that  he,  within  three 
years  from  the  date  of  the  agreement,  be- 
came interested  In  any  way  in  any  business 
conducted  by  any  person  or  corporation  in 
the  states  of  California,  Oregon  or  Washing- 
ton, similar  to  that  which  such  corporation 
was  then  conducting,  is  in  violation  of  sec- 
tion 1678  of  the  Civil  Code,  and  therefore 
unenforceable,  since  it  clearly  operates  to 
restrain  the  vendor  from  "exercising  a  law- 
ful profession,  trade  or  business." — Cham- 
berlain V.  Augustine,  172  Cal.  285,  156  Pac. 
479. 

§  1674. 

1.  Sale  of  good-wlllt  exceptions  —  Con* 
■traction. — Sale  of  corporate  stock  does  not 
constitute  a  sale  of  the  good-will  of  the 
corporation  so  as  to  bring  it  within  the 
purview  of  section  1674  of  the  Civil  Code, 
which  permits  the  seller  of  the  good-will 
of  his  business  to  make  an  agreement  not 
to  engage  in  business  in  the  vicinity  for  a 
specified  length  of  time.  —  Chamberlain  v. 
Augustine,  172  Cal.  285,  156  Pac.  479. 

2.  A  contract  not  to  engage  in  the  same 
business  for  twenty  years  in  the  city  in 
which  the  business  sold  was  conducted  is  not 
void  because  the  time  is  unreasonably  long, 
where  the  successors  in  interest  of  the  buyer, 
after  six  years,  are  still  conducting  the 
original  business. — Akers  v.  Rappe,  30  Cal. 
App.   290,  158  Pac.  129. 

§1682. 

1.  BSxtlngnlslini«nt  of  contracts — The  mere 
assertion  that  the  party  will  be  unable, 
or  will  refuse  to  perform  his  contract,  is  not 
sufficient  to  terminate  it;  it  must  be  a  dis- 
tinct, unequivocal,  absolute  refusal  to  per- 
form, treated  and  acted  on  as  such  by  the 
promisee,  and  must  be  of  the  whole  contract. 
— Bauer's  Law  &  Collection  Co.  v.  Harrell, 
32  Cal.  App.  45,  162  Pac.  125. 

§1688. 

1.  Rescission  of  contract. — The  word  "re- 
scind," when  used  with  reference  to  the 
refusal  of  a  party  to  a  contract  for  the 
sale  of  real  estate  to  further  proceed  with 
the  fulfillment,  is  not  employed  in  the  sense 
in  which  it  is  used  in  the  code  sections, 
which  refer  to  the  termination  of  contracts 
by  the  technical  process  of  rescission,  but  it 
is  rather  employed  in  the  sense  and  as  the 
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synonym  of  an  abandonment  of  the  contract 
by  the  party  refusing:  to  longer  be  bound 
by  Its  terms. — Pearson  v.  Brown,  27  Cal.  App. 
125,  148  Pac.  956. 

2.  It  Is  not  necessary  for  such  a  party  to 
use  the  word  "rescind"  In  order  to  accom- 
plish what  the  cases  intend  by  the  use  of 
that  term;  any  appropriate  words,  or  any 
definite  acts,  by  which  the  vendor  indicates 
that  he  will  not  proceed  further  with  the 
fulfillment  of  the  contract,  and  that  he  will 
not  permit  the  vendees  to  proceed  further 
with  the  performance  of  their  obllgratlons  on 
their  part  to  be  performed,  will  be  taken 
to  amount  to  a  rescission  or  an  abandonment 
of  the  contract  so  far  as  the  vendor  is  con- 
cerned, and  will  be  held  to  entitle  the  vendee 
not  in  default  to  his  choice  of  remedies  for 
the  breach  of  the  contract  on  the  vendor's 
part,  in  the  exercise  of  which  he  can  either 
stand  upon  the  contract  and  Insist  in  a  court 
of  equity  upon  its  specific  performance,  or  he 
can  accept  the  vendor's  attempted  repudi- 
ation and  abandonment  of  the  contract,  and, 
treatingr  it  as  thus  rescinded,  sue  for  the 
return  of  the  money  paid. — Pearson  v.  Brown, 
27  Cal.  App.  126,  148  Pac.  966. 

§  1689. 

^ITHBN  PARTY  MAY  RESCIND  CONTRACT. 

1-8.  As  to  rigrht  generally. 
9,  10.  — Waiver   of   right  to  rescind    (subd. 
1). 
11.  Abandonment  and  release   of   parties 
(subd.  6). 
12-14.  Mistakes  or  misrepresentations  (subd. 

1). 
15,  16.  Partial  failure  of  consideration  (subd. 
2). 

1.  As  to  rlsht  arenerally. — ^The  right  to 
rescind  a  contract  for  the  exchange  of  lands 
and  personal  property,  on  the  ground  of 
delay  In  carrying  the  contract  into  efTect,  is 
not  afTected  by  the  fact  that  there  is  an 
agreement  to  make  a  small  payment  In  the 
case  of  the  personalty. — Rector  v.  Lewis,  172 
Cal.  1,  165  Pac.  75. 

2.  Where  the  assignee  of  a  contract  for 
the  doing  of  certain  printing  work  fails 
to  perform  within  the  time  specified,  and 
notice  of  rescission  is  given,  the  rescinding 
party  is  not  answerable  to  the  assignee  for 
any  compensation  agreed  to  be  made  for 
work  under  a  second  contract  made  with  the 
assignor  of  the  first  contract  which  has  been 
duly  performed. — De  Galler  v.  Maier  Brew- 
ing Co.,  26  Cal.  App.  436,  147  Pac.  222. 

3.  A  vendee  under  a  contract  for  the  sale 
and  delivery  to  him  of  a  new  touring  car, 
in  Consideration  of  his  delivery  to  the  vendor 
of  a  runabout  car,  the  payment  of  a  sum  of 
money,  and  the  giving  of  his  promissory 
note.  Is  not  deprived  of  his  right  to  rescind 
the  contract  upon  discovery  that  the  car 
received  by  him  was  not  a  new  but  a  second- 
hand car,  because  of  the  fact  that  the  vendor 
had  resold  the  runabout  car,  and  therefore 
could  not  restore  It  to  the  vendee. — ^United 
Motor  San  Francisco  Co.  v.  Callander,  30  CJal. 
App.   41,   157  Pac.   561. 

4.  The   defendant   In   such  action   is   not 


precluded  from  asserting  his  right  to  re- 
scind on  the  ground  that  he  exercised  acts 
of  ownership  over  the  automobile  inconsis- 
tent with  his  claim  that  he  was  holding  it 
subject  to  the  plaintiff's  order,  where  such 
acts  consisted  in  taking  off  the  wheels  and 
detaching  some  parts  of  the  car  and  bring- 
ing them  into  court  as  exhibits  at  the  trial, 
while  the  car  was  in  the  custody  of  the 
sheriff  under  attachment,  where  It  Is  not 
shown  that  the  car  was  Injured  or  Its  value 
Impaired  by  temporarily  removing  such 
parts,  or  that  the  defendant  was  prevented 
thereby  from  delivering  the  car  to  the  plain- 
tiff as  the  court  directed  on  compliance  by 
plaintiff  on  Its  part  with  the  Judgment  of 
the  court. — United  Motor  San  Francisco  Co. 
v.  Callander,  30  Cal.  App.  41,  157  Pac.  561. 

5.  Neither  at  law  nor  In  equity  is  a  con- 
tracting party  excused  from  performing  his 
contract  within  the  time  agreed  upon,  fur- 
ther than  that  In  certain  contracts  failure 
to  perform  strictly  according  to  contract,  as 
to  time,  does  not  authorize  the  other  party 
to  rescind. — ^Mettler  v.  Vance,  30  Cal.  App. 
499,   158  Pac.   1044. 

6.  The  purchaser  of  an  automobile  under 
a  contract  of  sale  calling  for  its  delivery 
within  thirty  days  from  date,  upon  a  breach 
by  the  vendor,  is  entitled  to  rescind  the 
contract,  and  to  maintain  an  action  for  the 
return  of  the  car  taken  as  part  payment, 
and  for  recovery  of  the  amount  paid  on  ac- 
count of  the  purchase  price.  —  Mettler  v. 
Vance,  30  Cal.  App.  499,  158  Pac.  1044. 

7.  Under  such  a  contract  the  question 
whether  or  not  time  Is  of  the  essence  is 
unimportant,  for  neither  at  law  nor  In  equity 
Is  a  contracting  party  excused  from  per- 
forming his  contract  within  the  time  agreed 
upon,  further  than  that  In  certain  contracts 
failure  to  perform  strictly  according  to  con- 
tract, as  to  time,  does  not  authorize  the 
other  party  to  rescind. — Mettler  v.  Vance, 
30  Cal.  App.  499,  158  Pac.  1044. 

8.  Under  such  a  contract  the  right  to 
rescind  depends  not  upon  the  question  as  to 
whether  or  not  time  was  mentioned  In  the 
contract  as  being  the  essence  thereof,  but 
whether  defendant's  failure  to  perform  the 
contract  was  a  breach  of  the  substantial  part 
thereof  for  which  damages  would  be  an 
Inadequate  compensation. — Mettler  v.  Vance, 
30  Cal.  App.  499,  158  Pac.  1044. 

0.     — ^Waiver  of  rlffht  to  resdiid  (anbd.  1). 

— Where  one  has  a  right  to  rescind,  and  with 
knowledge  thereof  continues  to  accept  from 
the  other  party  payments  due  under  the 
contract,  the  right  to  rescind  Is  thereby 
barred. — Estate  of  Warner,  168  Cal.  771.  145 
Pac.  604. 

10.  Where  parties,  after  becoming  aware 
of  frauds  which  have  been  perpetrated  upon 
them  in  the  execution  of  a  contract,  suggest, 
if  they  do  not  demand,  a  rescission,  which  is 
met  by  refusal,  and  thereafter  they  enter 
into  a  new  and  modified  agreement  covering 
the  subject-matter  of  the  first  contract,  the 
new  agreement  thus  entered  Into,  with 
knowledge  of  the  impositions  practiced,  con- 
stitutes  a  waiver   of  the   fraud. — Brown  v. 
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Domestic  Utilities  Mfg.  Co.,  172  Cal.  7SS,  159 
Pac.  163. 

11.  AbaBdonmeiit  and  release  of  parties 
(sabd.  B). — A  contract  can  be  mutually  aban- 
doned by  the  parties  at  any  stagre  of  their 
performance  and  each  of  the  parties  released 
from  any  further  obligation  on  account 
thereof;  such  abandonment  may  be  by  parol, 
and  the  fact  of  its  having  been  done  estab- 
lished by  evidence  of  the  acts  and  declara- 
tions of  the  parties. — Tompkins  v.  Davidow, 
27  Cal.  App.  327,  149  Pac.  788. 

12.  Mistakes  or  ntlsrepreseBtatlona  (sabd. 

1). — Where  there  is  no  relation  of  trust  or 
confidence  between  the  parties,  misrepre- 
sentations of  law  do  not  amount  to  fraud 
and  will  not  furnish  a  ground  for  the  rescis- 
sion of  a  contract. — Haviland  v.  Southern 
California  Edison  Co.,  172  Cal.  601,  168  Pac. 
328. 

13.  Where  the  vendors  and  the  vendee 
under  such  a  contract  enter  into  compromise 
agreement  bas^d  upon  the  mutual  belief 
that  the  former  had  the  absolute  right  to 
declare  a  forfeiture  of  the  contract  because 
the  final  payment  of  the  purchase  money  was 
not  timely  made,  the  vendee,  upon  discovery 
of  the  mistake,  is  entitled  to  rescind  the 
agreement. — Butte  Creek  Consol.  Dredging 
Co.  V.  Olney,  173  Cal.  697,  161  Pac.  260. 

14.  To  entitle  the  buyer  to  rescind,  it  is 
immaterial  whether  the  seller  knew  the 
falsity  of  his  representations  or  intended 
to  commit  a  fraud  in  making  them. — Pepper 
V.  Vedova,  26  Cal.  App.  406,  147  Pac.  105. 

15.  Partial  fallore  of  eonalderatloB  (sabd. 

2). — ^Where  a  corporation  agrees  in  consid- 
eration of  the  purchase  of  shares  of  its 
stock  to  employ  the  purchaser  at  a  stated 
salary,  an  unwarranted  breach  by  the  cor- 
poration In  discharging  the  purchaser  with- 
out cause  entitles  the  latter  to  rescind  the 
contract  for  the  purchase  of  the  stock,  there 
being  a  partial  failure  of  consideration  in 
a  substantial  part. — Brown  v.  National  Elec- 
tric Works,  168  Cal.  336,  143  Pac.  606. 

16.  In  an  action  for  damages  for  breach 
of  a  written  contract,  the  plaintiff  can  not 
contend  that  the  defendant  is  not  entitled 
to  defend  upon  the  theory  that  the  three 
Instruments  Involved  constitute  but  a  single 
contract,  and  that  a  breach  of  one  consti- 
tuted a  failure  of  consideration  which  would 
entitle  the  defendant  to  rescind  the  entire 
contract.  The  remedy  given  for  the  refor- 
mation of  a  contract  Is  not  exclusive  In  such 
a  case. — Torrey  v.  Shea.  29  Cal.  App.  313, 
156  Pac.  820. 

§  1691. 

3IETHOD  OF  RESCISSION. 

1-6.  Must  act  promptly  (subd.  1). 
7, 8.  Must    put    other    party     in    statu     quo 
(subd.  2). 

1.     Mast     net     promptly     (sabd.    1). — One 

seeking  to  rescind  a  contract  must  exercise 
the  right  promptly  upon  discovering  the 
facts  which  entitle  him  to  rescind. — Wood- 
ard  v.  Glenwood  Lumber  Co.,  171  Cal.  613, 
153  Pac.  951. 


2.  While  the  plaintiff,  seeking  to  rescind 
a  contract,  is  bound  to  exercise  his  right 
promptly,  the  defendant  can  not  rely  upon 
delays  which  have  been  the  result  of  an 
Indulgence  extended  to  him  by  the  plain- 
tiff.— ^Woodard  v.  Olenwood  Lumber  Co.,  171 
Cal.  513.  153  Pac.  951. 

3.  The  failure  to  act  promptly  upon  the 
discovery  of  fraud  is  fatal  to  an  action  to 
enforce  rescission. — Brown  v.  Domestic  Util- 
ities Mfg.  Co.,  172  Cal.  733,  159  Pac.  163. 

4.  While  it  is  true  that  where  a  rescission 
In  pals,  under  section  1691  of  the  Civil  Code, 
is  relied  on,  the  party  rescinding  need  not 
show  that  he  has  restored  that  which  Is 
worthless,  yet  he  must  always  show  that  he 
has  complied  with  the  requirement  to  rescind 
promptly,  and  this  implies  some  notice  to  the 
other  party  of  such  determination  to  extin- 
guish the  contract. — Brown  v.  Domestic  Util- 
ities Mfg.  Co..  172  Cal.  733.  159  Pac.  163. 

5.  In  an  action  to  rescind  a  contract  for 
the  purchase  of  certain  washing-machines 
and  to  compel  a  reconveyance  of  certain 
equities  In  real  property  given  in  part  con- 
sideration for  the  contract,  upon  the  ground 
Of  alleged  fraud  practiced  upon  the  plain- 
tiffs, where  it  appears  from  the  pleadings 
and  the  evidence  that  there  was  an  inexcus- 
able delay  of  twelve  months  after  the  dis- 
covery of  the  alleged  fraud  before  attempt 
was  made  to  rescind,  the  delay  is  fatal  to 
plaintiffs'  case,  in  the  absence  of  pleading 
of  proof  that  the  delay  was  caused  by  undue 
influence  exercised  by  defendants  over  plain- 
tiffs, and  that  there  was  no  relation  of 
confidence  between  the  parties. — Brown  v. 
Domestic  Utilities  Mfg.  Co.,  172  Cal.  733,  159 
Pac.  163. 

6.  The  provision  that  the  rescission  must 
be  made  ''promptly  upon  discovering  the 
facts"  is  mandatory  as  to  the  promptitude 
required,  except  as  to  the  cases  herein 
enumerated  (duress,  undue  influence,  or  dis- 
ability, and  the  party  Is  aware  of  his  right 
to  rescind)  and  others  where  a  sufHclent 
showing  is  made  in  excuse  of  the  delay. — 
United  Motor  S.  P.  Co.  v.  Callander,  30  Cal. 
App.  41.  157  Pac.  561. 

7.  Mast  pat  other  party  la  statu  qao. — 
The  plaintiff  can  not  avoid  Its  duty  to  re- 
store to  the  defendant  what  it  has  received 
by  creating  its  disability  to  do  so.  In  such 
case  it  must  make  good  in  damages  the 
^alue  of  the  part  of  the  property  it  received 
and  can  not  restore,  and  this  it  may  be  re- 
quired to  do  in  the  action  for  rescission. — 
United  Motor  S.  F.  Co.  v.  Callander,  30  Cal. 
App.  41,  157  Pac.  561. 

8.  Conceding  that  before  one  party  can 
rescind  he  must  place  the  other  in  statu  quo, 
such  rule  has  no  application  here,  since 
plaintiff,  under  the  terms  of  the  contract, 
had  received  nothing  whatsoever  from  de- 
fendants.— ^Mettler  v.  Vance,  30  Cal.  App. 
499,  158  Pac.  1044. 

§  1698. 

1.  Modllleatlon  of  eontraet— Constraetloa 
of  sectloB. — A  mere  promise  to  obtain  money 
and    thereupon    hold    It    in    trust    does    not 
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create  a  trust  until  it  is  at  least  so  far  exe- 
cuted that  the  money  has  been  obtained  in 
accordance  with  the  promise.  Considered  in 
that  liffht  the  agreement  between  the  payer 
and  payee  of  the  note  in  question  was  inef- 
fectual to  alter  or  extinsTuish  the  note,  since 
it  was  an  attempt  to  alter  a  written  agrree- 
ment  by  an  unexecuted  parol  agreement. — 
Molera  v.  Cooper,  173  Cal.  269,  160  Pac.  281. 
2.  The  assignment  under  these  circum- 
stances is  not  rendered  invalid  under  the 
terms  of  section  1698,  Civil  Code,  providing 
that  "a  contract  in  writing  may  be  altered 
by  a  contract  in  writing,  or  by  an  executed 
oral  agreement,  and  not  otherwise."— <}rib- 
ling  V.  Bohan,  26  Cal.  App.  771,  148  Pac.  580. 

§  1714. 

NBGIilGBNCB— WlliPUI^  ACT  OF. 

1-5.  Acts  constituting. 

6.  Extent  of  proof  of. 
7.  8.  Instructions. 

1.  Acts  eonatltvtlng. — It  is  not  negligence 
per  se  for  a  passenger  on  a  street-car  to  go 
upon  the  platform  or  steps  while  the  car  is 
still  in  motion  preparatory  to  getting  off. — 
Froeming  v.  Stockton  Elec.  R.  Co.,  171  Cal. 
401,   153  Pac.  712. 

2.  There  are  three  elements  necessary  to 
sustain  an  action  for  personal  injuries:  The 
existence  of  a  duty  on  the  part  of  the  de- 
fendant to  protect  the  plaintiff  from  the 
injury  of  which  he  complains;  a  failure  by 
the  defendant  to  perform  that  duty;  and,  an 
injury  to  the  plaintiff  from  such  failure  of 
the  defendant.  When  these  elements  are 
brought  together,  they  unitedly  constitute 
actionable  negligence.  The  absence  of  any 
one  of  these  elements  renders  a  complaint 
bad,  or  the  evidence  insufficient. — Fallon  v. 
United  Railroads,  28  Cal.  App.  60,  151  Pac. 
290. 

8.  Negligence  is  a  relative  term,  depend- 
ing upon  inferences  to  be  drawn  from  many 
facts  and  circumstances  which  it  is  the 
province  of  the  Jury  to  draw  in  each  particu- 
lar case;  it  seldom  happens  that  the  question 
is  so  clear  from  doubt  that  the  court  can 
undertake  to  say,  as  matter  of  law,  that  the 
Jury  could  not  fairly  and  honestly  find  for 
the  plaintiff,  and  when  they  so  find  upon 
facts  as  to  which  reasonable  minds  might 
differ  in  the  conclusion  reached,  their  deci- 
sion is  not  subject  to  review  on  appeal. — 
Cooley  V.  Brunswig  Drug  Co.,  80  Cal.  App. 
58,  157  Pac.  18. 

4.  The  owner  of  a  building  in  course  of 
construction  is  liable  for  injuries  received 
by  a  person  standing  on  the  sidewalk  in 
front  of  and  several  feet  distant  from  the 
line  of  the  building  from  the  falling  upon 
him  of  a  painter's  trestle,  during  the  moving 
thereof,  where,  under  the  terms  of  the  con- 
tract  between   the   owner   and   the   painter. 


the  former  was  not  only  to  provide  the  tres- 
tles, but  to  take  care  of  the  shifting  thereof, 
notwithstanding  the  persons  whose  negli- 
gence caused  the  injuries  were,  as  to  such 
owner,  independent  contractor8.^-Oordon  v. 
Roberts,  80  Cal.  App. '76,  157  Pac.  15. 

5.  Where  goods  are  accepted  for  ship- 
ment, but  the  vessel  not  being  ready  to  re- 
ceive the  shipment,  the  goods  are  stored  in  a 
government  warehouse,  where  they  are  sub- 
sequently destroyed,  the  carrier  is  liable  for 
their  loss. — Canadian  Pac.  R.  Co.  v.  Wieland, 
226  Fed.  670. 

0.  Bxteat  of  proof  of. — In  an  action  for 
damages  on  account  of  personal  injuries 
sustained  while  being  conveyed  in  a  passen- 
ger elevator  owned  and  operated  by  the  de- 
fendant, it  is  only  necessary  for  the  plaintiff 
to  prove,  in  order  to  make  out  a  case,  pre- 
sumptively showing  negligence  on  the  part 
of  the  defendant,  that  he  was  injured  by 
the  rapid  descent  and  sudden  stopping  of 
the  elevator,  and  that  the  elevator  was  under 
the  control  and  management  of  the  defen- 
dant.— ^Worden  v.  Central  Fireproof  Building 
Co..  172  Cal.  94,  155  Pac.  889. 

7.  iBstruetloBA.  —  An  instruction  that 
"when  it  is  shown  that  the  injury  to  the 
passenger  was  caused  by  the  act  of  the  car- 
rier in  operating  the  instrumentalities  em- 
ployed in  its  business,  there  is  a  presumption 
of  negligence  which  throws  upon  the  carrier 
the  burden  of  showing  that  the  injury  was 
sustained  without  any  negligence  on  its 
part.  It  is  for  you  to  determine  whether  or 
not  a  passenger  is  guilty  of  contributory 
negligence  in  going  upon  the  platform  of  a 
car  or  the  steps  thereof  preparatory  to 
alighting  therefrom  when  the  car  stops,  and 
that  contributory  negligence  on  the  part  of 
a  passenger  can  not  be  presumed  from  the 
mere  fact  of  injury,  but  must  be  proved, 
and  the  burden  of  proving  contributory  neg- 
ligence on  the  part  of  the  injured  person  is 
cast  upon  the  defendant,"  fully  embraces  the 
law. — Froeming  v.  Stockton  Elec.  R,  Co.,  171 
Cal.  401,  153  Pac.  712. 

8.  An  instruction  to  the  Jury  that  "it  is 
the  duty  of  a  street  railway  company  to 
afford  a  reasonable  time  for  its  passengers 
to  alight  from  its  cars  at  the  place  where 
the  car  stops  for  that  purpose,  and  if  a  pas- 
senger is  injured  without  fault  on  his  part, 
while  on  the  steps  of  a  car  slowing  down 
for  the  purpose  of  enabling  passengers  to 
alight,  preparatory  to  alighting  when  the 
car  has  stopped,  by  reason  of  a  sudden  start- 
ing of  the  car,  the  burden  is  thrown  upon 
the  company  to  show  that  the  injury  was 
not  the  result  of  its  own  act  of  negligence," 
is  not  objectionable  as  declaring  to  the  Jury 
"that  a  passenger  has  a  right  to  be  on  the 
steps  of  a  moving  car." — Froeming  v.  Stock- 
ton Elec.  R.  Co.,  171  Cal.  401,  158  Pac.  712. 
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PAET  IV. 

OBLIGATIONS  ARISING  FROM  PARTICULAR  TRANSACTIONS. 


§  1731. 

1.  option  to  bay<— ESlleet  of. — Where  an 
agreement  grlves  the  lessee  of  a  piece  of  land 
an  option  during  the  term  of  the  lease  to 
buy  the  land  at  a  stated  price^  but  does  not 
fix  the  time  for  makinsT  the  deed  or  declare 
expressly  that  the  lessor  would  execute  a 
deed,  the  exercise  of  the  option  makes  the 
agreement  one  for  the  sale  of  land  at  a  fixed 
price,  and  the  seller  is  bound  to  convey  title. 
In  the  absence  of  anythinflr  to  the  contrary, 
the  covenants  to  pay  the  price  and  to  trans- 
fer the  property  are  dependent  and  a  con- 
veyance would  be  due  upon  the  payment  of 
the  price. — Joyce  v.  Tomaslni.  16S  Cal.  284, 
142  Pac.  67. 

§1749. 

1.  Resale  by  seller. — A  letter  from  the 
buyer  refusing  to  accept  any  more  of  the 
eggs  is  not  such  a  breach  of  the  contract  as 
to  require  the  seller  to  resell  the  remainder 
of  the  eggs  immediately. — Cheda  v.  Kockos, 
28  Cal.  App.  874,  162  Pac.  786. 

2.  The  right  of  resale  may  be  exercised 
within  a  reasonable  time  after  default  by 
the  buyer,  and  if  the  delay  is  not  unreason- 
able It  is  not  necessary  for  the  resale  to  be 
made  immediately  after  the  default,  although 
the  price  of  the  goods  may  be  on  a  steady 
decline.^-Cheda  v.  Kockos,  28  Cal.  App.  374, 
152  Pac.  786. 

3.  Where  under  a  contract  for  the  pur- 
chase and  sale  of  cold  storage  eggs  the 
buyer,  three  days  prior  to  the  expiration  of 
the  time  mentioned  in  the  contract  within 
which  the  eggs  were  all  to  be  delivered,  re- 
fuses to  accept  the  portion  of  the  eggs  not 
already  delivered,  on  the  ground  that  they 
are  unmerchantable,  and  the  seller  within 
six  days  after  the  expiration  of  the  term 
proceeds  to  resell  the  same,  but  does  not 
succeed  in  disposing  of  them  all  until  two 
weeks  later,  the  resale  is  made  within  a  rea- 
sonable time  after  the  breach  of  the  con- 
tract.—Cheda  V.  Kockos,  28  Cal.  App.  874, 
152  Pac.  735. 

4.  The  seller  of  rejected  property  who 
seeks  to  recoup  his  loss.  If  any,  by  a  private 
sale,  must  resort  to  such  resale  in  the  open 
market  and  at  market  values. — Lund  v.  Lach- 
man,  29  Cal.  App.  31,  154  Pac.  295. 

5.  The  market  value  of  a  commodity  is 
the  highest  price  in  the  market  where  it  is 
offered  for  sale  which  those  having  the 
means  and  inclination  to  buy  are  willing  to 
pay  for  it;  and  market  values  are  created 
and  controlled  by  the  condition  of  the  mar- 
ket with  reference  to  supply  and  demand 
rather  than  by  the  particular  or  peculiar 
selling  ability  of  the  seller. — Lund  v.  Lach- 
man,  29  Cal.  App.  31,  154  Pac.  296. 

6.  While  it  is  not  incumbent  upon  the 
seller  of  wine  bottles  to  make  a  resale  im- 


mediately after  the  buyer  refuses  to  accept 
the  bottles,  still  the  seller  is  required  to 
exercise  reasonable  diligence  in  locating  the 
nearest  market  and  ascertaining  the  prevail- 
ing market  price  for  the  rejected  bottles. — 
Lund  V.  Lachmaip,  29  Cal.  App.  81,  154  Pac 
296. 

7.  Under  the  common  law,  there  were  two 
different  actions  growing  out  of  the  sale  of 
personal  property,  to-wlt:  1.  An  action  for 
goods  bargained  and  sold,  where  the  goods 
had  been  sold  but  not  delivered,  and  there 
had  been  a  complete  sale  and  the  property 
in  the  commodity  sold  had  become  vested 
in  the  defendant,  there  having  been  an  actual 
acceptance  of  the  same  by  him.  2.  An  action 
for  goods  sold  and  delivered.  In  which  case 
it  was  requisite  to  directly  allege  the  deliv- 
ery as  well  as  the  sale  of  the  article. — John- 
son V.  Dixon  Farms  Co.,  29  Cal.  App.  62,  165 
Pac.  134. 

8.  Upon  the  breach  of  a  contract  of  sale 
by  the  purchaser,  the  seller  is  at  liberty  to 
fully  perform  on  his  part,  and  when  he  has 
done  all  that  is  necessary  to  effect  a  delivery 
of  the  property,  so  as  to  pass  title  to  the 
purchaser,  he  may  store  or  retain  it  for  the 
purchaser,  or  he  may  resell  it  as  agent  for 
the  purchaser. — Pabst  Brewing  Co.  v.  E. 
Clemens  Horst  Co.,  229  Fed.  913. 

§1763. 

1.  Delivery    withla    reasonable    tine. — A 

delivery  of  goods  within  ten  or  twelve  days 
is  within  a  reasonable  time  where  the  con- 
tract merely  requires  delivery  on  or  about 
a  certain  date. — Passow  &  Sons  v.  Harris,  29 
Cal.  App.  560,  166  Pac.  997. 

2.  The  vendees  under  a  contract  for  the 
purchase  of  billiard-tables  are  stopped  from 
asserting  that  the  vendor  failed  to  deliver 
the  tables  in  time,  and  that  therefore  they 
were  justified  in  refusing  to  accept  them, 
where  the  contract  failed  to  provide  a  spe- 
cific date  for  their  delivery,  but  instead  that 
the  delivery  should  be  *'on  or  about"  a  cer- 
tain date,  and  the  vendees  four  days  after 
the  expiration  of  such  date  advised  the 
vendor  that  they  might  make  delivery  at  a 
later  date,  and  made  no  objection  to  the 
delay  until  the  day  prior  to  delivery,  when 
they  attempted  to  rescind  the  contract. — 
Passow  &  Sons  v.  Harris,  29  Cal.  App.  560, 
156  Pac.  997. 


§1763. 


1.  Warranty,  what  la. — ^The  word  "mer- 
chantable" is  synonymous  with  the  word 
"marketable"  as  used  with  reference  to  the 
title  "real  estate." — ^Agnew  v.  Nelson.  27  Cal. 
App.  39,  148  Pac.  819. 

2.  It  is  not  necessary,  in  order  to  create 
an  express  warranty  of  an  article  of  per- 
sonal   property,    that    the    word    "warrant" 
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should  be  employed,  or  that  any  particular 
or  formal  words  of  warranty  should  be  used; 
any.  aflflrmation  made  at  the  time  of  the  sale 
or  exchangre  as  to  the  quality  or  condition 
of  the  thins  sold  will  be  treated  as  a  war- 
ranty if  it  was  so  intended,  and  if  the  other 
party  acquired  the  property  on  the  faith  of 
such  affirmation. — Costs  v.  Hord,  29  Cal. 
App.  115,  154  Pac.  491. 

3.  Where  both  buyer  and  seller,  by  rea- 
son of  their  occupation,  have  expert  knowl- 
edge of  the  kinds  of  groods  in  question,  an 
expression  of  the  latter  at  the  time  of  sale 
that  the  eroods  were  flrst  class  is  but  the 
expression  of  an  opinion,  or  what  is  termed 
"puffing,"  and  not  an  express  warranty  of 
quality. — Alexander  v.  Stone,  29  Cal.  App. 
488,  156  Pac.  d98. 

4.  While  it  is  true  that  an  express  war- 
ranty to  be  available  must  be  allegred  in 
the  complaint,  this  does  not  mean  that  in 
order  to  create  such  a  warranty  the  word 
*'warranty"  should  be  employed,  or  any  form 
of  affirmative  words  of  warranty;  any  affir- 
mation made  at  the  time  of  the  sale,  as  to 
the  character  or  condition  of  the  thing: 
sold,  will  be  treated  as  a  warranty  if  it  is 
so  intended,  and  if  the  other  party  acquired 
the  property  on  the  faith  of  the  affirmation. 
— Morris  v.  Fiat  Motor  Sales  Co.,  32  Cal. 
App.  315,   162  Pac.   663. 

§1766. 

1.  Sale  by  sample,  ifvarraBty  on. — A  sale 
of  goods  is  not  by  sample  where  it  is  shown 
that  the  order  therefore  was  griven  by  the 
buyer  after  an  examination  of  the  goods  snd 
part  payment  made  on  the  purchase  price, 
and  an  arrangement  entered  into  fixing  the 
terms  of  the  payment  of  the  balance  and  of 
the  shipment  of  the  goods,  notwithstanding 
samples  of  the  goods  were  sent  by  the  sell- 
ers, at  the  request  of  the  buyer,  to  the  Arm 
of  which  the  latter  was  a  member. — Alexan- 
der V.  Stone,  29  Cal.  App.  488,  156  Pac.  998. 

§1770. 

1.  Thlnars  booffbt  for  a  particular  por- 
posc— Warraaty. — ^A  contract  which  merely 
warrants  that  a  dredge  would  move  a  given 
quantity  of  material  a  given  distance  under 
certain  defined  circumstances  implies  no 
warranty  under  this  section  that  the  dredge 
would  be  capable  of  dredging  the  bottom  of 
a  particular  harbor,  even  though  the  parties 
understood  the  general  purpose  for  which 
it  was  to  be  used  was  the  doing  of  such 
work. — United  Iron  Works  v.  Outer  Harbor 
D.  &  W.  Co.,  168  CaL  81,  141  Pac.  917. 

2.  A  warranty  will  be  implied  where  the 
vendor  contracts  with  the  vendee  with  the 
full  knowledge  as  to  the  particular  purpose 
for  which  the  article  is  to  be  used. — ^Lich- 
tenthaler  v.  Samson  Iron  Works,  32  Cal. 
App.  220,  162  Pac.  441. 

§  1771. 

1.     No  examlaatlon  by  bayer^— Warraaty. — 

Where  one  has  an  opportunity  to  examine 
the  goods  there  is  no  implied  warranty  as 


to  the  quality,  even  though  there  was  a 
failure  to  take  advantage  of  the  opportu- 
nity for  examination. — ^Alexander  v.  Stone, 
29  Cal.  App.  488,  156  Pac.  998. 

As  to  rule  on  examination  by  buyer,  see 
post,  C.  C.  pt.,  I  1786. 


§1784. 


1.  Time  ol  payments — ^Where  one  buys 
personal  property  at  an  agreed  price,  by 
implication  he  agrees  to  pay  the  price,  and 
if  no  time  of  payment  is  fixed  the  law  makes 
the  time  of  delivery  as  the  time  for  pay- 
ment.— Qilfallan  v.  Gilfallan,  168  Cal.  28, 
141  Pac.  623. 

2.  Where  the  contract  is  silent  as  to  the 
time  of  payment  the  law  contemplates  that 
the  act  of  delivery  and  that  of  payment 
shall  be  concurrent;  the  seller,  however,  is 
not  entitled  to  payment  until  he  delivers 
"the  thing  sold,"  and  the  buyer  is  entitled 
to  an  Inspection  before  payment,  and  to 
repudiate  the  sale  and  refuse  payment  if  the 
article  delivered  fails  to  conform  to  the 
description  of  the  goods  purchased. — New- 
mark  V.  Smith,  26  Cal.  App.  339,  146  Pac. 
1064. 

§  1785. 

1.  Inspection  by  buyer. — A  seller  of  a 
designated  quantity  of  "choice,  recleaned, 
small  white  beans  of  the  crop  of  1911"  is 
not  Justified  in  refusing  to  comply  with  his 
contract  by  reason  of  the  demand  of  the 
buyer,  upon  a  tender  of  delivery,  that  he 
be  permitted  to  make  an  inspection  of  the 
beans  as  a  condition  precedent  to  the  mak- 
ing of  payment. — Newmark  v.  Smith,  26  Cal. 
App.  339,   146  Pac.  1064. 

As  to  rule  when  there  can  be  no  inspection 
by  buyer,  see  ante,  C.  C.  pt.,  I  1771. 

2.  Unless  otherwise  agreed,  when  the 
seller  tenders  delivery  of  goods  to  the  buyer 
he  is  bound  on  request  to  afford  the  buyer  a 
reasonable  opportunity  of  examining  the 
goods  for  the  purpose  of  ascertaining 
whether  they  are  in  conformity  with  the 
contract. — ^Newmark  v.  Smith,  26  Cal.  App. 
339,   146  Pac.    1064. 

3.  Where  the  buyer  has  an  opportunity  to 
examine  the  goods  there  is  no  implied  war- 
ranty as  to  the  quality,  even  if  the  buyer 
falls  to  take  advantage  of  the  opportunity 
for  examination  given  him. — Alexander  v. 
Stone,  29  Cal.  App.  488.  156  Pac.  998. 

§  1786. 

1.  Breacb  of  irarrantTt  resdaslon   for.-— 

On  the  sale  of  a  team  of  farm  horses  a 
warranty  that  they  will  work  together  and 
have  no  bad  habits  and  are  physically  sound 
forms  a  condition  of  the  contract  which,  if 
broken,  will  warrant  rescission. — ^Pepper  v. 
Vedova,  26  Cal.  App.  406,  147  Pac.  105. 

2.  An  action  can  be  brought  to  rescind 
an  executed  contract  for  the  breach  of  a 
warranty,  where  the  false  representations 
as  to  the  quality  of  the  property  go  to  the 
essence  of  its  value,  and  render  it  useless. 


Tlt.III,di.II,art.IV.] 


DEPOSIT— INNKEBPER'S    LIEN. 


li  isis-iseia 


and  hence  Talueleas,  to  its  purchaser. — Pep- 
per v.  Vedova,  26  Cal.  App.  406.  147  Pac.  105. 
3.  Whether  the  parties  to  an  executed 
contract  of  sale  intended  that  the  warranties 
should  operate  as  a  condition  may  be  deter- 
mined from  the  essential  nature  of  the  war- 
ranties; and  if.  as  in  this  case,  the  false 
representations  as  to  the  quality  of  the 
property  gro  to  the  essence  of  its  value,  and 


render  it  useless,  and  hence  valueless,  to  its 
purchaser,  it  would  follow  necessarily  that 
the  warranty  was  an  essential  condition  of 
the  sale,  and  that  upon  the  discovery  of  its 
breach  the  purchaser  would  have  a  ri^ht  to 
rescind  his  contract  under  this  section  of  the 
code. — Pepper  v.  Vedova,  26  Cal.  App.  406. 
147  Pac.  105. 


TITLE  III. 

DEPOSIT. 


§  1815. 

1.     iBToIamtary    deposit «—  Constractlon. — 

This  section  modifies  the  common  law  rule 
that  no  one  could  be  made  a  bailee  without 


his  consent. — Copelin  v.  Berlin  Dye  Works 
&  L.  Co.,  168  Cal.  715,  L.  R.  A.  1915C  712,  12 
N.  C.  C.  A.  362,  144  Pac.  961. 


CHAPTER  II. 

DEPOSIT  FOB  KEEPING. 


ARTICLE  IV. 

INNKEEPERS. 
1 1861a.  Liens  of  keepers  of  furnished  apartment  houses  [new]. 


§1861. 


1.  Hotelii  and  lodffliiK-lioasci^Ijlen  on 
b«n«ffc*  etc. — ^Under  the  circumstances  of 
this  case  the  mere  fact  that  the  word 
"apartment"  appears  as  a  portion  of  the 
desigrnation  of  the  premises  is  not  sufficient 
to  overcome  the  evidence  in  the  case  tending 
to  show  that  the  premises  were  in  fact  a 
lodering'-house. — Fox  v.  Windemere  Hotel 
Apartment  Co.,  30  Cal.  App.  162,  157  Pac. 
820. 

2.  A  lodgriner-house  is  none  the  less  such 
because  it  contains  furnished  apartments 
that  are  let  out  by  the  week  or  month. 
Where  the  evidence  shows  that  the  house 
was  under  the  direct  control  and  supervi- 
sion of  the  owners,  that  the  rooms  were  fur- 


nished and  attended  to  by  them,  and  that 
they  or  their  servants  retained  the  keys 
thereto,  a  person  renting  such  a  room  makes 
himself  a  lodgrer  and  not  a  tenant,  and  the 
owners  are  lodgingr-house  keepers  within 
the  meaning:  of  this  section. — Fox  v.  Winde- 
mere Hotel  Apartment  Co.,  80  Cal.  App.  162^ 
157  Pac.  820. 

3.  In  an  action  of  claim  and  delivery  to 
recover  a  trunk  and  contents  on  which  the 
defendant  claims  to  have  a  lien  under  this 
section  to  secure  the  unpaid  rent,  whether 
or  not  a  legral  tender  was  made  to  the  de- 
fendant of  the  amount  due  was  a  material 
issue  upon  which  a  finding  should  be  made. — 
Fox  V.  Windemere  Hotel  Apartment  Co.,  30 
Cal.  App.   162,  157  Pac.  820. 


§  1861a.    LIENS  OF  KEEPERS  OF  FURNISHED  APARTMENT  HOUSES. 

Keepers  of  furnished  apartment  houses  shall  have  a  lien  upon  the  baggage  and  other 
property  of  value  belonging  to  their  tenants  or  guests,  which  may  be  in  such  furnished 
apartment  house,  for  the  proper  charges  due  from  such  tenants  or  guests,  for  their 
accommodation,  rent,  services,  meals,  and  such  extras  as  are  furnished  at  their 
request,  and  for  all  moneys  expended  for  them,  at  their  request,  and  for  the  costs 
of  enforcing  such  lien,  with  the  right  to  the  possession  of  such  baggage  and  other 
property  of  value  until  such  charges  are  paid,  and  such  moneys  are  repaid;  and  unless 
such  charges  shall  be  paid  and  unless  such  moneys  shall  be  repaid  within  sixty  days 
from  the  time  when  such  charges  and  moneys,  respectively,  become  due,  said  keeper 
of  a  furnished  apartment  house  may  sell  said  baggage  and  property,  at  public  auction 
to  the  highest  bidder,  after  giving  notice  of  such  sale  by  publication  of  a  notice  con- 
taining the  name  of  the  debtor,  the  amount  due.  a  brief  description  of  the  property 
to  be  sold,  and  the  time  and  place  of  such  sale,  once  every  week,  for  four  successive 
weeks,  prior  to  the  date  of  sale,  in  a  newspaper  of  general  circulation  in  the  county 
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in  which  said  furnished  apartment  house  Is  situated,  and  also  by  mailing,  at  least 
fifteen  days  prior  to  the  date  of  sale,  a  copy  of  such  notice  addressed  to  such  tenant 
or  guest  at  his  post-office  address,  if  known,  and  if  not  known,  such  notice  shall  be 
addressed  to  such  tenant  or  guest  at  the  place  where  such  furnished  apartment  house 
is  situated;  and,  after  satisfying  such  lien  out  of  the  proceeds  of  such  sale,  together 
with  any  reasonable  costs  that  may  have  been  incurred  in  enforcing  said  lien,  the  resi- 
due of  said  proceeds  of  sale,  if  any,  shall,  upon  demand  made  within  six  months  after 
such  sale,  be  paid  by  said  keeper  of  a  furnished  apartment  house  to  such  tenant  or 
guest;  and  if  not  demanded  within  six  months  from  the  date  of  such  sale,  said  residue, 
if  any,  shall  be  paid  into  the  treasury  of  the  county  in  which  such  sale  took  place; 
and  if  the  same  be  not  claimed  by  the  owner  thereof,  or  his  legal  representatiye, 
within  one  year  thereafter,  it  shall  be  paid  into  the  general  fund  of  the  county;  and 
such  sale  shall  be  a  perpetual  bar  to  any  action  against  said  keeper  of  a  furnished 
apartment  house  for  the  recovery  of  such  baggage  or  property,  or  of  the  value 
thereof,  or  for  any  damages  growing  out  of  the  failure  of  such  tenant  or  guest  to  receive 
such  baggage  or  property. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1662.  In  effect  July  31,  1917. 


§  1917. 

1.  liesal  rate  of  Interest. — As  to  effect  of 
charging  illegal  interest,  see  post,  Pen.  C. 
pt.,  I  340. 

§1920. 

1.  Interest  on  Jndsment. — Interest  at  the 
rate  provided  herein  can  not  be  allowed  on 
a  claim  against  an  estate  where  the  claim 
was  based  on  a  promissory  note  bearing  six 
per  cent  interest. — Estate  of  Bell,  168  Cal. 
258,  141  Pac.  1179. 

2.  A  Judgment  bears  Interest  by  force  of 
the  law  and  not  by  reason  of  any  declara- 
tion it  may  contain  to  that  efCect. — Glenn  v. 
Rice,  174  Cal.  — ,  162  Pac.  1020. 

§1928. 

1.  Bailment  of  hirlns^-Desree  of  care  re- 
quired.— ^An  agreement  to  return  a  thing  in 
good  condition  less  wear  and  tear  is  merely 
what  the  law  would  have  implied  in  its  ab- 
sence. A  bailee  does  not  increase  his  lia- 
bility to  that  of  an  absolute  Insurer  merely 
by  expressing  in  his  agreement  what  the 
law  implies. — J.  M.  Brown,  Inc.,  v,  W.  P. 
Fuller  &  Co.,  28  Cal.  App.  676,  153  Pac.  960. 

§  1929. 

1.     Bailment  of  hirins^-Hlrer  not  Insurer. 

— Where  nothing  more  appears  than  a  mere 
promise  to  return  the  thing  hired  in  good 
condition  less  wear  and  tear,  it  does  not 
import  a  contract  on  the  part  of  the  hirer 
to  insure  it  against  inevitable  casualties  or 
losses  occurring  without  fault  on  his  part,' — 
J.  M.  Brown.  Inc.,  v.  W.  P.  Fuller  &  Co..  28 
Cal.  App.  676,  168  Pac.  960. 

§1942. 

1.  I^eased  premise*— Notice  to  repair  nee^ 
CMsary. — A  tenant  Is  not  warranted  in  re- 
moving from  demised  premises  under  the 
provisions  of  this  and  section  1941  where 
no  definite  notice  to  repair  is  given. — Rosen- 
baum  Estate  Co.  v.  Robert  Dollar  Co.,  31 
Cal.  App.  576,  161  Pac.  10. 


2.  — nrhere  proviaionm  of  section 
waived. — ^Where  the  provisions  of  this  sec- 
tion are  expressly  waived  in  the  lease,  the 
tenant  can  not  be  credited  with  the  amount 
of  repairs  made  by  him  even  to  the  extent 
of  one  month's  rent. — ^Arnold  v.  Krigbaum, 
169  Cal.  143.  Ann.  Cas.  191 6D  370,  146  Pac. 
428. 


§  1947. 


1.  Time  of  paynMnt  of  rent— Constme- 
tlon. — Where  the  parties  to  a  written  lease 
which  provided  for  the  payment  of  the 
monthly  rental  in  advance  orally  agreed  at 
the  termination  of  the  lease  that  the  lessee 
might  remain  a  tenant  "from  month  to  month 
at  the  same  rental,"  it  was  contemplated 
that  the  rent  should  be 'continued  to  be  paid 
In  advance,  and  not  at  the  end  of  the  month. 
Rosenbaum  Estate  Co.  v.  Robert  Dollar  Co..' 
31  Cal.  App.  576,  161  Pac.  10. 

2.  Where  the  meaning  of  a  contract  is 
doubtful,  the  acts  of  the  parties  done  under 
it  afford  one  of  the  most  reliable  means  of 
arriving  at  the  intention  of  the  parties. — 
Rosenbaum  Estate  Co.  v.  Robert  Dollar  Co., 
31  Cal.  App.  676,  161  Pac.  10. 


§1948. 


1.  Attornment  to  atranflrer. — The  attorn- 
ment of  a  tenant  to  a  stranerer  is  void  when 
made  without  the  knowledge  of  the  land- 
lord.— Cheda  v.  Bodkin.  173  Cal.  7,  158  Pac. 
1026. 

§  1970. 

INDBMNIPICATION   OF  BMPIiOYEB. 

1.  2.  Construction  of  section. 
3.  4.  — ^Amendment  of  1907. 

5.  "Dependent,"  who  is  a. 

6.  Evidence,  admissibility  of. 

7.  What  risks  assumed. 

1.  Gonstrnction  of  section. — This  section 
providing  that  the  personal  representatives 
shall  have  the  right  of  action  agrainst  the 
employer  and  may  recover  damagres  on  be- 
half of  the  widow,  children,  and  other  enu- 
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merated  relatives  does  not  abroerate  section 
377  of  the  Code  of  Civil  Procedure.  This 
section  must  be  construed  with  section  877 
of  the  Code  of  Civil  Procedure  and  not  as 
superseding  it.  So  construed  it  means  that 
where  this  section  has  created  rights  of 
action  growing  out  of  the  relationship  of 
employer  and  employee,  which  right  of  ac- 
tion did  not  formerly  exist,  such  rights  of 
action  by  the  representative  of  an  employee 
who  has  lost  his  life,  may  be  prosecuted  for 
the  benefit  of  the  .class  limited  and  desig- 
nated in  this  section.  So  construed  there  la 
no  conflict  between  the  two  sections. — Oon- 
salves  V.  Petaluma  &  S.  R.  Co.,  173  Cal.  264, 
159   Pac.   724. 

2.  A  cause  of  action  founded  upon  the 
employer's  neglect  in  furnishing  the  em- 
ployee a  safe  place  in  which  to  work  is  not 
one  under  this  section  but  under  section  877 
of  the  Code  of  Civil  Procedure. — Oonsalves 
V.  Petaluma  &  S.  R.  Co.,  173  Cal.  264,  159 
Pac.  724. 

8.  — AmeBduMBt  of  1807. — ^The  amend- 
ment of  1907  was  Intended  to  change  the 
former  definition  of  fellow-servants  and  to 
limit  that  definition  to  a  smaller  class. 
Under  the  old  rule  a  foreman  in  charge  of 
others  was  classed  as  a  fellow-servant. 
Now,  the  master  Is  liable  for  the  neglect 
of  a  foreman  or  other  person  In  charge  or 
control  of  the  men  that  work  with  him  for 
damages  caused  by  his  negligence  in  the 
performance  of  his  superior  duties  even  if 
they  are  not  duties  which  the  master  by 
law  owes  to  the  Inferior  servant. — Foutz  v. 
City  of  Los  Angeles,  167  Cal.  487.  140  Pac.  20. 

4.  The  amendment  of  1907  to  this  section 
has  no  application  to  the  case  of  an  em- 
ployee of  superior  rank,  who  is  injured  by 
the  alleged  neglect  of  one  of  Inferior  rank. — 
Gibson  V.  Kennedy  Extension  Gold  Min.  Co., 
172  Cal.  294,  156  Pac.  56. 

5.  <<Dep«adcBt,'*  who  Is  a. — ^The  word  "de- 
pendent," as  used  in  section  1970  of  the  Civil 
Code,  giving  a  right  of  action  to  parents  for 
the  death  of  an  employee,  is  Intended  to  de- 
scribe a  condition  of  actual  dependency,  not 
a  dependency  that  rests  on  a  presumption  on 
account  of  relationship. — Balaklala  Consol. 
Copper  Co.  v.  Reardon,  220  Fed.  584. 

0.  BSvldence,  admissibility  of. — In  an  ac- 
tion under  section  1970  of  the  Civil  Code, 
brought  by  an  administrator  for  the  benefit 
of  the  parents  of  a  deceased  employee,  testi- 
mony that  the  parents  were  very  poor  and 
that  the  decedent  had  contributed  to  their 
support  since  he  was  big  enough  to  work 
for  wages  is  admissible. — Balaklala  Consol. 
Copper  Co.  v.  Reardon,  220  Fed.  584. 

7.  'What  risks  assumed. — A  servant  as- 
sumes the  ordinary  risks  of  the  business 
itpon  which  he  enters,  so  far  as  those  risks 
at  the  time  of  his  entering  upon  the  busi- 
ness are  known  to  him.  or  should  be  readily 
discernible  by  one  of  his  age  and  capacity. 
He  does  not  assume  any  risks  not  thus 
known  or  discernible. — Arthur  v.  Merchants 
Ice  &  Cold  Storage  Co..  173  Cal.  646,  161 
Pac.  121. 


§1985. 

1.  lilst  of  laundry  customers  property  of 
employer. — A  laundry  driver  whose  duty  it 
was  to  serve  customers,  solicit  new  busi- 
ness, and  keep  a  complete  list  of  customers 
holds  an  agency  of  trust  and  confidence,  so 
that  a  complete  and  confidential  list  of  all 
customers  even  though  In  part  prepared  by 
the  driver  Is  the  absolute  property  of  his 
employer. — Empire  Steam  Laundry  Co.  v. 
Lozier,  165  Cal.  95,  Ann.  Ctuu  1914C  628,  44 
L.  R.  A.  (N.  S.)  1159.  130  Pac.  1180. 

§1997. 

1.     Gonstmetlon  of  employment  contmet. — 

A  contract  between  a  sraa  company  and  an 
individual  wherein  the  former  agreed,  to 
pay  the  latter  the  sum  of  three  thousand 
dollars  per  year,  in  instalments  of  two  hun- 
dred and  fifty  dollars  per  month  "for  the 
term  of  five  years,"  and  to  pay,  "in  addition 
tliereto,"  six  per  cent  of  the  net  profits  on 
a  sale  of  the  property  of  the  gas  company 
should  such  a  sale  be  made  within  the  five 
years,  and  in  the  event  that  no  sale  was 
made  within  that  time,  six  per  cent  of  the 
actual  profits  of  the  concern  at  the  end  of 
the  five  years.  In  consideration  of  which  the 
latter  agreed  "to  devote  his  time,  attention, 
and  ability  to  the  management  of  the  prop- 
erty mentioned  by  using  every  effort  in  his 
power  to  make  It  successful."  Is  not  ipso 
facto  terminated,  In  so  far  as  the  latter's 
rights  to  the  payment  of  two  hundred  and 
fifty  dollars  per  month  is  concerned,  by  a 
sale  of  the  property  within  the  five  years. — 
W.  F.  Board  man  Co.  v.  Petch,  174  Cal.  — ^,162 
Pac.  1028. 

§2009. 

1.  Servant*  who  is  Construction. — Where 
the  master  has  the  right  of  control  it  Is  not 
necessary  that  he  actually  exercise  such 
control. — Tucker  v.  Cooper,  172  Cal.  663, 
158  Pac.  181. 

§  2019. 

1.  Agents— Authority  of  hroifier. — A  writ- 
ing authorizing  a  real  estate  broker  to  sell 
for  the  owner  at  the  price  and  on  the  terms 
mentioned  certain  real  property,  and  to 
receive  and  receipt  for  any  deposit  made  on 
the  purchase  price  thereof,  does  not  author- 
ize the  broker  to  enter  into  a  contract  of 
sale  on  behalf  of  the  owner,  and  a  contract 
entered  into  pursuant  to  such  authorization 
can  not  be  specifically  enforced. — Thompson 
V.  Scholl,  32  Cal.  App.  4,  161  Pac.  1006. 

§2096. 

1.     Care  required  In  carriage  of  persons. — 

The  applicability  of  such  rule  of  responsi- 
bility is  not  changed,  in  the  case  of  an  ele- 
vator operated  In  a  department  store,  by 
reason  of  section  2096  of  the  Civil  Code, 
which  provides  that  "a  carrier  of  persons 
without  reward  must  use  ordinary  care  and 
diligence  for  their  safe  carriage,"  since  such 
elevator  service  is  not  "without  reward."  but 
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the  reward  Is  the  benefit,  advantaere,  and 
profit  In  trade  derived  from  purchasers  usinsr 
the  elevator. — Champagne  v.  Hamburgrel*,  169 
Cal.  683.  147  Pac.  954. 

§2102. 

1.  Vehidea-— CoBstmctlon. — ^Under  section 
610,  ante,  this  section  also  groverns  the  duty 
of  street  railroad  companies. — Kelly  v.  Santa 
Barbara  Consol.  R.  Co.,  171  Cal.  415,  153 
Pac.  903. 

§  2176. 

1.  Contract  of  commoa  carrier— Coaatmc* 
tloa. — The  knowledgre  of  the  limitation  which 
will  bring  the  case  within  the  terms  of  this 
section  may  be  constructive  as  well  as 
actual.  The  mere  taking  and  retention  by 
the  consignor  of  a  paper  containing  such 
terms  of  limitation  of  liability  does  not  of 
itself  amount  to  an  assent  because  this  sec- 
tion expressly  declares  it  shall  not. — Curtis  v.' 
United  Transf.  Co.,  167  Cal.  112,  8  N.  C.  C.  A* 
131n,    138  Pac.   726. 

§2184. 

1.  Obllaratloa  to  provide  velilcleii— Coa- 
■trvctioa. — ^Under  section  510,  ante,  this  sec- 
tion also  governs  the  duty  of  street  railroad 
companies. — Kelly  v.  Santa  Barbara  Consol. 
R.  Co.,  171  Cal.  415,  153  Pac.  903. 

§  2217. 

1«  Trast  by  opera  tloa  of  law.— An  express 
trust  must  be  in  writing,  but  this  rule  does 
not  preclude  a  trust  arising  by  operation 
of  law  enforceable  by  the  parties  for  whose 
benefit  the  conveyance  has  been  made. — 
Bier  V.  Leisle,  172  Cal.  432,  156  Pac.  870. 

§2221. 

1.  Volaatary  trasta— -Creatloa  of. — ^A  vol- 
untary trust  for  the  benefit  of  a  partnership 
is  created  where  the  wife  of  one  of  the  part- 
ners accepts  a  deed  to  property  purchased 
by  the  firm  with  the  knowledge  that  the 
conveyance  to  her  is  for  the  benefit  of  the 
partnership. — Arnold  v.  Loomis,  170  Cal.  95, 
148  Pac.  518. 

2.  An  express  trust  should  define  its  sub- 
ject, purpose,  and  beneficiary,  and  also  its 
duration  in  regard  to  time. — Estate  of  LAmb, 
6  Cof.  Prob.  Dec.  432. 

§2224. 

1.  lavolaatary  traat  reaaltlas  froai  fraad, 
Biljitake»  etc — Equity  will  enforce  such  a 
trust  even  when  it  rests  in  parol. — Lamb  v. 
Lamb,   171  Cal.   577,  153  Pac.  913. 

§2230. 

1.     Transactloas    forblddea-— Coastractloa. 

— Directors  of  a  corporation  are  trustees  and 
subject  to  the  requirements  and  obligations 
of  persons  occupying  that  relation  as  de- 
fined in  this  and  the  following  sections. — ' 
Highland  Park  Inv.  Co.  v.  List,  27  Cal.  App. 
761,  151  Pac.  162. 


§2235. 

1.  Traasactloaa  betweea  trastce  aad  bea- 
cllciary— Presaa&ptloaa. — Under  section  2235 
of  the  Civil  Code  the  presumption  in  regard 
to  transactions  between  a  trustee  and  bene- 
ficiary is,  not  only  that  undue  infiuence  was 
exercised,  but  that  there  was  no  sufficient 
consideration.  This  does  not  mean  that  a 
total  want  of  consideration  is  presumed. — 
Metropolis  Trust  &  Sav.  Bank  v.  Monnler, 
169  Cal.  592,  147  Pac.  265. 

2.  This  does  not  mean  that  a  trustee  may 
not  deal  with  his  beneficiary,  but  only  that, 
where  he  does  so  in  such  a  manner  as  to 
obtain  an  advantage  the  trustee  has  the 
burden  of  showing  by  evidence  that  the 
transaction  was  fair.  The  obtaining  of  a 
note  for  twenty  thousand  dollars  secured  by 
mortgage  is  an  advantage,  and  in  an  action 
to  foreclose  such  mortgage  he  must  produce 
affirmative  proof  of  the  facts  surrounding 
the  mortgage.  The  presumption  raised  is 
that  there  is  no  sufficient  consideration  and 
not  that  there  is  a  total  want  of  considera- 
tlon.-^MetropoIis  Trust  &  Sav.  Bank  v.  Mon- 
nler,   169   Cal.   592,    147   Pac.    265. 

§2274. 

1.  Coaipeasatloa  of  traiitee. — A  trustee  is 
entitled  to  a  reasonable  compensation  for 
his  services  as  they  are  rendered,  and  unless 
a  contrary  intention  appears,  the  compen- 
sation must  come  out  of  the  income  of  the 
fund  in  the  administration  of  which  it  is 
earned. — In  re  Woods,  6  Cof.  Prob.  Dec.  451. 

§2280. 

REVOCATION  OF  TRUST. 

1.  Construction  of  section. 

2.  Jurisdiction  of  court. 

1.  Goantractloa  of  aectloa. — This  section 
applies  to  trust  estates  only,  while  sections 
1229  and  1230  apply  generally  to  all  estates. 
This  section  is  certainly  a  recognition  of 
the  right  of  the  grantor  to  reserve  In  his 
deed  or  declaration  of  trust  the  power  of 
revocation. — Tennant  v.  John  Tennant  Me- 
morial Home,  167  Cal.  570,  140  Pac.  242. 

2.  JarUiUetloa  of  coart. — In  order  to  give 
a  court  in  equity  Jurisdiction  to  terminate 
the  trust  all  the  parties  In  interest  must  be 
before  the  court. — Gray  v.  Union  Trust  Co., 
171  Cal.  637,  154  Pac.  306. 

§2297. 

1.  Geaeral  aseata. — ^The  authority  to  com- 
plete contracts  primarily  difl^erentiates  a 
general  agent  having  power  to  bind  his 
principal  from  mere  soliciting  agents  and 
other  intermediaries  operating  between  the 
insured  and  the  Insurer,  who  have  authority 
only  to  initiate  contracts,  and  consequently 
can  not  bind  their  principals  by  anything 
they  may  say  or  do  "during  the  preliminary 
negotiations. — Browne  v.  Commercial  Union 
Assur.  Co.,  30  Cal.  App.  547,  158  Pac.  765. 

2.  Presumptively,  an  agent  Is  employed 
to  make  contracts,  not  to  rescind  or  modify 
them;  to  acquire  interests,  not  to  give  them 
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up,  and  no  power  to  cancel  or  vary  an  agrree- 
nient  is  to  be  Inferred  from  a  ereneral  power 
to  make  It,  nor  has  the  agent  any  Implied 
power  to  waive  or  give  up  rierhts  or  inter- 
ests of  his  principal,  unless  the  principal 
knew  or  approved  of  such  modifications  by 
the  agent.  However,  a  general  agent  may 
act  under  such  broad  power  to  contract  in 
his  own  name,  or  to  make  terms  or  to  settle 
upon  his  own  discretion,  as  to  overcome  this 
presumption  and  bind  the  principal  by  the 
modification,  rescission,  or  release  of  his 
agent. — Thomas  v.  Anthony,  30  Cal.  App.  217, 
157  Pac.  823. 

3.  A  general  agent,  in  the  strict  legal 
sense,  is  one  who  has  all  the  powers  of  his 
principal  as  to  the  business  in  which  he  is 
engaged,  and  In  the  insurance  business  this 
term  has  reference  to  the  geographical  ex- 
tent of  the  agent's  authority,  in  contradis- 
tinction to  a  local  agent,  who  may  have 
original  powers,  though  exercising  them 
within  more  restricted  limits. — Porter  v. 
General  Accident  Fire  &  Life  Assur.  Corp., 
30  Cal.  App.  198,  157  Pac.  825. 

§2298. 

1.  Actual  or  oMtenalblc  agency* — An  agency 
is  either  actual  or  ostensible  when  the  prin- 
cipal unintentionally  or  by  want  of  ordi- 
nary care,  causes  a  third  person  to  believe 
another  to  be  his  agent  who  is  not  really 
employed  by  him. — Raleigh  v.  Lee,  26  Cal. 
App.  229,  146  Pac.  696. 

As  to  ostensible  agency,  see,  also,  post, 
C.  C.  pt,  I  2300. 

As  to  ostensible  authority  of  agent,  see 
post,  C.  C.  pt.,  I  2317. 

2.  Where  the  authority  of  an  agent  is  un- 
written, and  express  oral  authority  is  not 
satisfactorily  shown,  such  authority  may  be 
implied  from  acts  and  circumstances  shown. 
— Spoon  V.  Sheldon,  27  Cal.  App.  765,  151  Pac. 
150. 

§2300. 

1.  Ostensible  agency. — The  application  of 
the  rule  of  ostensible  agency  or  authority 
depends  primarily  upon  the  acts  or  conduct 
or  words  of  the  principal,  and  not  upon  the 
acts  or  conduct  or  words  of  the  agent.  Thei 
rule  is  that  a  principal  will  be  bound  by 
those  acts  of  his  agent  which  he  has  given 
other  persons  reason  to  suppose  are  done  by 
his  authority,  but  such  authority  arises  by 
implication  and  can  only  spring  from  the 
words,  acts,  or  conduct  of  the  principal. — 
Wiley  B.  Allen  Co.  v.  Wood,  32  Cal.  App.  76, 
162  Pac.  121. 

As  to  ostensible  authority  of  agent,  see 
post.  C.  C.  pt.,  I  2317. 

§2309. 

1.  Form  of  authority— ConKtrnctlon. — Sec- 
tion 2309  of  the  Civil  Code,  requiring  an 
agent's  authority  to  execute  a  contract  in 
writing  to  be  Itself  in  writing,  does  not 
apply  to  the  executive  officers  of  a  corpora- 
tion.— ^McCartney  v.  Clover  Valley  Land  & 
Stock  Co.,  232  Fed.  697. 


§2310. 

1.  Rattflcatlon  of  agent's  «<*t— Constmc* 
tton. — The  word  "ratification"  as  used  in  this 
section  and  in  section  2312  undoubtedly  re- 
fers to  the  act  of  another. — Snook  v.  Page, 
29  Cal.  App.  246,   155  Pac.   107. 

2.  "To  ratify"  is  to  give  sanction  and 
validity  to  something  done  without  author- 
ity by  one  individual  in  behalf  of  another. 
In  legal  phrase,  it  usually  means  to  approve 
or  confirm  by  a  principal  what  has  been 
done  by  an  agent  or  one  assuming  to  act 
for  another. — Snook  v.  Page,  29  Cal.  App. 
246,  155  Pac.  107. 

3.  The  terms  "adopt"  and  "ratify"  are 
properly  applicable  only  to  contracts  by  a 
party  acting  or  assuming  to  act  for  another. 
The  latter  may  then  adopt  or  ratify  the  act 
of  the  former,  however,  unauthorized.  To 
adoption  or  ratification  there  must  be  some 
relation,  actual  or  assumed,  of  principal  and 
agent. — Snook  v.  Page,  29  Cal.  App.  246,  155 
Pac.  107. 

§2315. 

1.  Measure     of     agent's     authority. — The 

mere  employment  by  the  owner  of  an  agent 
to  sell  or  lease  his  real  property  is  not  suffi- 
cient, usually  speaking,  as  a  grant  of  power 
to  execute  a  binding  conveyance  or  lease. — 
Salter  v.  Ives,  171  Cal.  790,  155  Pac.  84. 

2.  A  written  authorization  "to  negotiate  a 
lease"  does  not  by  its  terms  confer  upon  the 
agent  the  power  to  execute  a  lease. — Salter 
V.  Ives.  171  Cal.  790,  165  Pac.  84. 

3.  An  insurance  company,  like  any  other 
principal,  may  limit  the  powers  of  its  agents, 
and  where  this  is  done  by  clear  and  plain 
terms  in  the  policy  and  the  applicant  ac- 
cepts the  policy,  it  becomes  the  contract  be- 
tween him  and  the  company,  and  he  is 
charged  with  knowledge  of  its  terms,  among 
others,  the  limitations  upon  the  power  of 
the  agent  of  the  company. — Porter  v.  Gen- 
eral Accident  Fire  &  Life  Afisur.  Corp.,  30 
Cal.  App.  198,  157  Pac.  825. 

§  2317. 

1.  Ostensible  nntbority,  what  Is. — Within 
the  scope  of  his  ostensible  authority  the 
agent  represents  the  principal  and  all  lia- 
bilities that  would  accrue  to  the  agent  within 
such  limits  accrue  to  the  principal;  and,  as 
against  the  principal,  both  principal  and 
agent  are  deemed  to  have  notice  of  what- 
ever either  has  notice  of,  and  ought  In 
good  faith  and  the  exercise  of  ordinary  care 
and  diligence  to  communicate  to  the  other. 
A  principal  Is  bound  by  the  acts  of  his 
agent,  under  a  merely  ostensible  authority, 
to  those  persons  who  have  in  good  faith, 
and  without  want  of  ordinary  care,  incurred 
n  liability  or  parted  with  value  upon  the 
faith  thereof. — Raleigh  v.  Lee,  26  Cal.  App. 
229,  146  Pac.  696. 

2.  A  local  manager  of  a  piano  company 
who  in  the  sale  of  pianos  had  authority  to 
accept  second-hand  pianos  as  in  part  pay- 
ment of  pianos  sold,  and  who  in  making  a 
sale  accepted  such  a  piano,  does  not  imply 


1917  Sup.— -28. 


8861 


II  2319-2411 


CIVIL    CODB. 


[Dlv.  Ill,  Ft.  IV, 


that  he  has  ostensible  authority  to  cancel 
or  satisfy  the  purchaser's  indebtedness  to 
the  company  by  assumingr.  for  a  considera- 
tion entirely  personal  to  himself,  personal 
liability  for  such  indebtedness. — Wiley  B. 
Allen  Co.  v.  Wood,  32  Cal.  App.  76,  162  Pac. 
121. 

§2319. 

1.  "What  affent  can  not  do. — A  local  man- 
agrer  of  a  piano  company  who  is  authorized 
to  receive  money  for  it  from  its  patrons  and 
execute  and  deliver  receipts  therefor  in  the 
company's  name  does  not  have  implied  au- 
thority to  make  settlements  with  debtors 
of  the  company  on  a  basis  different  from 
that  prescribed  by  the  company's  contracts 
with  its  debtors,  or  to  deliver  receipts  for 
money  in  the  company's  name  when  none  is 
actually  paid. — Wiley  B.  Allen  Co.  v.  Wood, 
32  Cal.  App.  76,  162  Pac.  121. 

§2330. 

1.  Acts   of  asent.— Scope   of   authority. — 

An  aerent  of  the  pledgror  of  corporate  stock 
is  liable  to  his  principal  for  damages  result- 
ing from  the  sale  of  the  stock  by  such  a^ent 
in  a  wronerful  and  negrllsrent  manner. — Lem 
v.  Wilson,  27  Cal.  App.  512,  160  Pac.  641. 

2.  An  asent  may  not,  as  such,  make  a 
secret  profit  out  of  a  transaction  wherein  he 
represents  his  principal. — Teats  v.  Caldwell, 
28  Cal.  App.  206,  161  Pac.  973. 

3.  The  fact  that  an  a^ent  is  actiner  grratu- 
Itously  does  not  justify  him  in  making  a 
secret  profit  out  of  a  transaction  in  which  he 
represents  his  principal. — Teats  v.  Caldwell, 
28  Cal.  App.  206,  161  Pac.  973. 

§2332. 

1.  Notice    to    asent  —  ^Stable    backs.'* — 

Where  it  appears,  in  an  action  to  recover  for 
personal  injuries  sustained  by  the  plaintiff 
while  driving^  a  team  furnished  him  by  the 
defendant,  that  the  defendant  kept  In  charge 
of  its  stables  no  responsible  person  and  no 
person  at  all  other  than  "stable  bucks,'* 
whose  authority  was  limited  simply  to  the 
feeding  of  the  animals  and  at  times  to  hook- 
ing them  up,  such  "stable  bucks"  were  suffi- 
ciently in  charge  to  warrant  the  lodging  of 
complaints  with  them  as  representatives  of 
their  employer,  and  knowledge  of  the  com- 
plaints thus  lodged  were  imputable  to  such 
employer. — Barrett  v.  Metropolitan  Contract- 
ing Co.,  172  Cal.  116,  156  Pac.  645. 

2.  —Notice  to  Imaband.  —  Where  there 
was  no  evidence  that  the  husband  was  the 
wife's  agent  or  authorized  by  her  to  borrow 
money  upon  the  security  of  the  wife's  prop- 
erty, except  the  declarations  of  the  husband, 
which  were  incompetent,  notice  of  the  trans- 
action can  not  be  imputed  to  the  wife  under 
section  2332  of  the  Civil  Code;  nor  can 
such  an  agreement  be  upheld  as  an  executed 
agreement  binding  the  wife,  thB  husband  not 
having  had  any  authority,  actual  or  osten- 
sible, to  make  the  agreement,  and  it  not 
appearing  that  he  was  the  general  agent  of 
the  wife. — Raleigh  v.  Lee,  26  Cal.  App.  229, 
146  Pac.  696. 


§2395. 

1*  PartiiershiPy  what  la  a. — ^A  partnership 
for  the  purpose  of  dealing  in  real  estate  and 
dividing  the  profits  may  be  formed  by  oral 
agreement  and  its  continuation  proved  by 
parol  evidence. — Arnold  v.  Loomis,  170  Cal- 
96,  148- Pac.  518. 

2.  It  is  not  of  the  essence  of  a  partner- 
ship that  the  parties  to  it  should  have 
known  that  their  contract  in  law  created  a 
partnership;  if  by  contract  or  by  conduct  or 
by  both  they  have  in  point  of  law  engaged 
in  a  partnership  venture,  so  far  as  third 
persons  are  concerned  they  can  not  be  heard 
to  deny  the  relationship  and  the  liabilities 
arising  therefrom. — Westcott  v.  Oilman,  170 
Cal.  562,  Ada.  Cas.  1916E  437,  160  Pac.  777. 

8.  A  partnership  may  be  organized  for 
the  prosecution  of  one  or  two  adventures, 
as  well  as  for  the  conduct  of  a  general  and 
continuous  business. — ^Westcott  v.  Oilman, 
170  Cal.  562,  Ann.  Caa.  1916E  437.  150  Pac. 
777. 

4.  An  agreement  for  engaging  in  a  cer- 
tain building  venture  wherein  the  skill  and 
labor  of  the  one  were  to  be  com,bined  with 
the  capital  of  the  other  with  an  equal  divi- 
sion of  the  profits  and  losses  satisfies  the 
code  definition  of  a  partnership. — ^Lanpherv. 
Warshauer,  28  Cal.  App.  457,  152  Pac.  933. 

§2404. 

1.  PartBcrahlp— Wbea  division  of  loaaea 
Implied. — ^Where  it  is  understood  that  the 
parties  to  a  business  transaction  are  to 
share  equally  the  profits,  and  that  the  ex- 
penses should  be  paid  out  of  the  proceeds 
of  the  business,  there  is  an  equal  liability 
for  the  losses  which  the  law  will  imply. — 
Irvine  &  Muir  Lumber  Co.  v.  Holmes,  26  Cal. 
App.  453,  147  Pac.  229. 

§2411. 

1.  Good  faith  between  partners. — Where 
in  an  action  for  the  dissolution  of  a  partner- 
ship and  for  an  accounting  it  is  found  that 
the  defendant  was  induced  to  enter  into  the 
partnership  agreement  solely  by  reason  of 
the  fraudulent  representations  of  the  plain- 
tiff, the  latter  is  not  entitled  to  any  relief. — 
Miller  v.  Kraus,  51  Cal.  Dec.  154,  165  Pac. 
834. 

2.  Partnership  contracts  create  a  fidu- 
ciary relation  between  the  partners,  and 
they  must  be  founded  in  good  faith  and 
upon  the  consent  of  the  parties  for  a  lawful 
purpose;  where  one  of  the  parties  to  an 
agreement  of  partnership  has  been  induced 
to  enter  into  it  by  the  fraudulent  represen- 
tations of  the  other,  the  partnership  may  be 
declared  void  and  dissolved,  or,  what  in 
effect  amounts  to  the  same  thing,  the  agree- 
ment of  partnership  rescinded. — Miller  v. 
Kraus,  51  Cal.  Dec.  154,  155  Pac.  834. 

3.  Where  one  who  has  been  Induced  to 
enter  into  a  partnership  agreement  by  fraud 
elects  to  avoid  the  contract,  the  situation 
becomes,  as  between  the  partners,  as  though 
no  partnership  ever  existed,  although  the 
defrauded  partner,  if  he  has  held  himself  out 


8862 


Tit.X,cb.I,art.III.] 
cb.II,arta.I-VU.] 


PARTNKRSHIP— lilABIIilTY  OF  PARTNERS. 


Sf  2412-24«8 


as  an  apparent  member  of  the  firm,  may  be  ship  assets  be  applied  to  the  payment  of  the 
liable  to  creditors  of  the  partnership. — ^Mil-  partnership  debts. — Rapple  v.  Dutton,  226 
ler  V.  Kraus,  61  Cal.  Dec.  154,  165  Pac.  834.       Fed.  430. 


§2412. 

1.  litebllity  to  account— -Rlffht  not  lout* 
wbea. — The  rigrht  of  the  partner  who  was  to 
contribute  his  skill  and  labor  to  the  buildings 
venture  to  come  into  a  court  of  equity  and 
have  an  accountiner  and  settlement  of  the 
partnership  afCairs,  is  not  lost  by  reason  of 
the  fact  that  he  abandoned  the  work  before 
its  completion. — Lanpher  v.  Warshauer,  28 
Cal.  App.  467,  152  Pac.  933. 

§2442. 

lilABIIilTY  OF  PARTNERSHIP  TO  THIRD 

PBRSONS. 

1.  Liiabllity  of  copartners. 

2.  Liability   of   members   of   unincorporated 

association. 

3.  Liability  of  retiring:  partner. 

1.  Liability  of  copartner*. — A  copartner, 
while  his  obligation  is  joint,  is  still  liable 
to  a  creditor  for  the  entire  amount  of  the 
debt. — Brazil  v.  Azevedo,  32  Cal.  App.  364, 
162   Pac.   1049. 

2.  Liability  of  members  of  unincorporated 
associations. — While  as  between  the  mem- 
bers of  an  unincorporated  association  each 
is  bound  to  pay  only  his  numerical  propor- 
tion of  the  indebtedness  of  the  concern,  yet 
as  agrainst  the  creditors,  each  member  is 
individually  liable  for  the  entire  debt  pro- 
vided, of  course,  the  debt  is  of  such  a  nature 
and  has  been  so  contracted  as  to  be  binding 
on  the  association  as  a  whole,  .  .  An 
unincorporated  association  orgranized  for 
business  or  profit  is  in  legal  effect  a  mere 
partnership  so  far  as  the  liability  of  its 
members  to  third  persons  Is  concerned;  and 
accordlngrly,  each  member  is  individually 
liable  as  a  partner  for  a  debt  contracted  by 
the  association. — ^Webster  v.  San  Joaquin 
Fruit  and  Vegetable  Growers'  Protective 
Assn.,  32  Cal.  App.  264,  162  Pac.  654. 

3.  Liability  of  retiring  partner. — A  retir- 
ing copartner  'may  be  held  for  the  obliga- 
tions of  the  partnership  theretofore  created. 
— ^Mission  Fixture  Co.  v.  Potter,  26  Cal.  App. 
691.  148  Pac.  223. 

§2460. 

1.     Total     dissolution     of     pnrtnersblp. — 

Where  a  partnership  is  dissolved  by  a  de- 
cree of  a  court  of  equity,  the  court  will  see 
that  the  property  of  the  partnership  is 
properly  and  equitably  divided  according  to 
the  circumstances  of  the  case  as  disclosed 
by  the  proofs. — Miller  v.  Kraus,  61  Cal.  Dec. 
154,  155  Pac.  834. 

§2461. 

1.     Partial    dissolution    of    pnrtnersblp. — 

When  a  member  of  a  solvent  copartnership 
sells  in  good  faith  his  interest  to  his  copart- 
ner, and  the  latter  assumes  the  payment  of 
the  debts,  the  retiring  partner  loses  his 
equitable  right  to  require  that  the  partner- 


§2468. 

1.     Powers  of  partners  after 'dlnsolatloa« — 

Upon  the  dissolution  of  a  partnership  each 
member  thereof,  in  the  absence  of  an  agree- 
ment to  the  contrary,  has  the  same  right 
and  authority  to  collect,  compound,  and  re- 
lease the  debts  of  the  firm  existing  at  the 
time  of  the  dissolution;  such  members,  how- 
ever, may  by  agreement  restrict  such  right 
and  commit  the  liquidation  of  its  affairs,  or 
any  part  thereof,  to  one  or  more  members. — 
Hill  V.  Maryland  Casualty  Co.,  28  Cal.  App. 
422,  152  Pac.  953. 

§2466. 

1.  Fictitious  partnersbtp  nan&e— Construe- 
tlon. — ^A  firm  name  of  "Abrams  Bros."  is  not 
a  designation  "showing  the  names  of  the 
persons  interested  as  partners"  within  the 
meaning  of  this  section. — North  v.  Moore, 
135  Cal.  621,  67  Pac.  1037. 

2.  The  identity  of  the  partners  is  not 
shown  in  the  designation  "P.  H.  Murphy  and 
Son." — Schwartz  v.  Marcuse,  22  Cal.  App. 
Dec.  1063. 

8.  The  statute  not  only  requires  that  the 
names  of  the  persons  comprising  the  ficti- 
tious partnership  must  be  stated  but  truth- 
fully stated.  One  can  not  be  permitted  to 
do  business  under  a  fictitious  faame  and  be 
protected  by  a  certificate  that  falsely  repre- 
sents the  names  of  the  partners  to  be  some 
other  persons.  The  very  object  of  the  stat- 
ute would  be  thwarted  if  such  evasion  were 
countenanced. — Schwartz  v.  Marcuse,  22  Cal. 
App.  Dec.  1063. 

4.  — Ccrtlflcatc  settlnir  fortb  Initials  only. 
— A  certificate  of  copartnership  which  sets 
forth  the  initials  of  the  respective  partners' 
given  names  instead  of  their  names  in  full 
is  sufficient  when  the  partners  are  generally 
known  by  the  names  as  thus  given. — Hill  v. 
Nerle,  29  Cal.  App.  473,  156  Pac.  981. 

§2468. 

1.  Filing  ccrtlllcate  of  pnrtnersblp— -Con- 
struction.— An  action  commenced  before  the 
amendment  of  1911  is  governed  by  the  law 
as  it  stood  then  which  permitted  assignees 
of  such  partnerships  to  maintain  suits. — 
Creditors*  Adjustment  Co.  v.  Rossi,  26  Cal. 
App.  725.  148  Pac.  528. 

2.  The  word  "maintain"  as  used  in  sec- 
tion 2468  of  the  Civil  Code  providing  that 
*'no  person  doing  business  under  a  fictitious 
name  .  .  .  ,  his  assignee,  .  .  .  shall 
maintain  an  action,"  etc.,  means  to  com- 
mence, institute,  begin,  or  bring. — Creditors* 
Adjustment  Co.  v.  Rossi,  26  Cal.  App.  725, 
148  Pac.  528. 

3.  It  is  not  a  case  where  the  fact  that 
the  plalntifC  is  engaged  in  business  under  a 
fictitious  name  appears  on  the  face  of  the 
complaint,  where  the  complaint  affirmatively 
shows  that  the  business  in  which  the  plain- 
tiff  is   engaged   is   that   of   publisher   of   a 


II  2S12-25M 


CTVriL    CODB. 


IDIv.  Ill,  Pt.  IV, 


newspaper  known  as  the  San  Francisco  Call, 
and  that  the  plaintiff  Is  engragred  in  conduct- 
ing the  business  of  publishing:  said  newspa- 
per under  the  name  of  his  agrent  W.  W. 
Chapln.  who  Is  the  ostensible  publisher.  The 
particular  transaction  on  which  the  contract 
is  based,  which  Is  set  forth  in  full  In  the 
complaint,  shows  on  Its  face  that  W.  W. 
Chapln  is  the  publisher  of  said  newspaper. 
It  Is  not  contended  that  the  name  W.  W. 
Chapln  Is  fictitious. — Spreckels  v.  Grace  Dar- 
llngr  Hospital  Assn.,  28  Cal.  App.  646,  153 
Pac.  718. 

4.  ^Raisins  question  of  capacity  to  sne. — 
The  question  as  to  plaintiff's  want  of  learal 
capacity  to  sue  may  be  raised  by  special 
demurrer  on  that  grround,  when  the  fact  that 
he  Is  doing  business  under  a  fictitious  name 
within  the  meaning:  of  section  2466  and  this 
section  appears  upon  the  face  of  the  com- 
plaint.— Spreckels  v.  Grace  Darling:  Hospital 
Assn.,  28  Cal.  App.  646,  153  Pac.  718. 

§  2512. 

1.  MlBlns  partnership  ^  ExprcMi  agree- 
ment not  necessary. — A  mining  partnership 
is  not  created  by  an  agreement  between 
persons  who  combine  to  acquire,  develop, 
and  deal  in  mines,  unless  the  agreement  con- 
templates the  actual  Joint  working  of  the 
mines  by  the  parties  upon  the  acquisition 
and  development  of  the  property. — Peterson 
V.  Beggs,  26  Cal.  App.  760.  148  Pac.  541. 


2.  It  is  essential  to  the  existence  of  a 
mining  partnership  that  the  parties  actually 
work  the  mine  together  for  their  mutual 
benefit,  the  parties  to  contribute  to  the  ex- 
penses of  the  work  and  to  share  in  the 
profits  according  to  their  respective  inter- 
ests.— Peterson  v.  Beggs,  26  Cal.  App.  760, 
148   Pac.   541. 

3.  An  agreement  between  attorney  and 
client  that  the  former  is  to  sell  mining 
properties  of  which  he  holds  the  title  in 
trust  for  both,  and  from  the  purchase  price 
from  time  to  time  deduct  a  sum  sufiiclent  to 
repay  to  him  all  sums  paid  out  for  the  ben- 
efit of  the  properties  and  to  compensate  him 
for  his  legal  services,  and  that  after  such 
repayment  and  the  payment  of  the  expenses 
of  the  sales,  the  sums  remaining  are  to  be 
divided  equally  between  the  parties,  and  any 
remaining  property  held  as  joint  owners, 
does  not  constitute  them  mining  partners, 
and  the  attorney  is  not  liable  for  the  ser- 
vices of  a  watchman  or  keeper  employed  by 
the  client. — Peterson  v.  Beggs,  26  Cal.  App. 
760,  148  Pac.  541. 

4.  Cotenants  of  a  mine  are  not  neces- 
sarily mining  partners,  or  partners  at  all; 
the  partnership  arises  only  when  the  co- 
owners  unite  and  co-operate  in  working  the 
mine. — Peterson  v.  Beggs,  26  Cal.  App.  760, 
148  Pac.   541. 


TITLE  IX. 

INSURANCE. 


§  2581. 

1.  Material  misrepresentation. — For  a  pro- 
fessional gambler  to  allow  an  Insurance 
agent  to  state  his  business  as  that  of  a 
"capitalist"  Is  to  make  a  material  misrepre- 
sentation.— Elliott  v.  Frankfort  Marine  etc. 
Ins.  Co.,  172  Cal.  261.  L.  R.  A.  1916F  1026,  156 
Pac.  481. 

2.  It  is  also  a  material  misrepresentation 
for  an  applicant  for  insurance  to  state  that 
he  is  of  good  habits,  when  he  is  living  with 
a  woman  who  is  not  his  wife. — Elliott  v. 
Frankfort  Marine  etc.  Ins.  Co.,  172  Cal.  261, 
L.  R.  A.  1916F  1026,  156  Pac.  481. 


§  2586. 


1.     Invnrance— Constmction  of   policy. — A 

building  is  not  vacant  or  unoccupied  within 
the  meaning  of  a  clause  in  a  policy  of  fire 
insurance  providing  that  the  company  will 
not  be  liable  for  loss  or  damage  occurring 
while  the  building  is  vacant  or  unoccupied 
beyond  the  period  of  ten  consecutive  days, 
where  at  the  time  of  the  fire  the  tenant  who 
had  occupied  the  premises  for  a  year  as  a 
dwelling  for  himself  and  his  family  had  va- 
cated the  possession  of  the  premises,  but 
had  not  removed  all  of  his  household  effects 
therefrom,  or  surrendered  possession  to  the 


landlord. — Covey  v.  National  Union  Fire  Ins. 
Co.,  31  Cal.  App.  579,  161  Pac.  35. 

2.  Service  of  notice  of  disagreement  or 
demand  for  appraisement  within  the  time 
required  by  a  policy  of  fire  Insurance,  pro- 
viding that  the  company  "shall  be  deemed  to 
have  waived  assent  to  the  amount  of  the 
loss  claimed  by  the  Insured  In  his  prelimi- 
nary proof  of  loss,  unless  within  twenty 
days  after  receipt  thereof  .  .  the 
company  shall  notify  the  insured  in  writ- 
ing," etc..  is  not  made  where  given  by  letter 
mailed  on  the  twentieth  day  after  receipt 
of  proof  of  loss  to  the  insured  residing  at  a 
different  place  and  received  by  him  two  days 
after  mailing. — Covey  v.  National  Union  Fire 
Ins.  Co.,  31  Cal.  App.  579,  161  Pac.  35. 

3.  Service  of  demand  for  an  appraisement 
of  loss  within  the  time  required  by  a  policy 
of  fire  insurance,  providing  that  "if  for  any 
reason  not  attributable  to  the  insured  or  to 
the  appraiser  appointed  by  him,  an  appraise- 
ment is  not  had  and  completed  within  ninety 
days  after  said  preliminary  proof  of  loss  is 
received  by  this  company,  the  Insured  Is  not 
to  be  prejudiced  by  the  failure  to  make  an 
appraisement  and  may  prove  the  amount  of 
his  loss  in  an  action  brought  without  such 
appraisement,"  is  not  made,  where  given  by 
letter  mailed  before  the  expiration  of  the 
ninety    day    period,    but    not    received    until 
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after  the  expiration  thereof. — Covey  v.  Na- 
tional Union  Fire  Ins.  Co.,  81  Cal.  App.  579, 
161  Pac.  35. 


§2608. 


1.  'Warranties  In  laaoraacc  Co—tmetlon 
of  seetlom. — A  warranty  is  deemed  material 
when  it  is  "to  do  or  not  to  do  a  thinsr  which 
materially  affects  the  risk."  This  section  Is 
not  applicable  only  to  implied  warranties. — 
Victoria  S.  S.  Co.  v.  Western  Assur.  Co.,  167 
Cal.   348,    139   Pac.    807. 

§  2610. 

1.  Acta  voldlnir  Inanranee  policy  ^Con- 
Kimctlon. — This  is  not  confined  to  Implied 
warranties  alone. — ^Victoria  S.  S.  Co.  v.  West- 
ern Assur.  Co.,  167  Cal.  348,  139  Pac.  807. 

§2705. 

1.  Maritime  Inanramce— Constmctlve  total 
loaa. — In  order  to  constitute  a  constructive 


total  loss  under  a  policy  of  marine  Insur- 
ance it  Is  not  necessary  that  there  should 
be  an  actual  abandonment,  it  being:  sufficient 
If  the  rigrht  to  abandon  exists.  —  Victoria 
S.  S.  Co.  V.  Western  Assur.  Co.,  167  Cal.  348, 
139  Pac.  807. 


§2717. 


1.  Maritime  Inaoranec  IVhen  tretghtnge 
may  be  abandoned  (aubd.  4). — Where  there 
is  an  actual  total  loss  and  destruction  of 
the  ship  and  an  actual  abandonment,  no 
constructive  abandonment  Is  necessary  as  to 
the  ship.  Hence  frelgrhtage  may  be  con- 
structively abandoned  notwithstanding  the 
provision  of  the  last  sentence  of  subd.  4,  that 
"freightagre  can  not  in  any  case  be  aban- 
doned, unless  the  ship  is  also  abandoned." — 
Victoria  S.  S.  Co.  v.  Western  Assur.  Co., 
167  Cal.  348,  139  Pac.  807. 


CHAPTER  IV. 

LITE  AND  HEALTH  INSURANCE. 
§  2767.  Disposition  b7  beneficiary  of  interest  in  installment  [new]. 

§  2767.  DISPOSITION  BY  BENEFICIABT  OF  INTEREST  IN  INSTALL- 
MENT. The  beneficiary  under  a  policy  of  life  insurance,  providing  for  the  payment 
of  the  proceeds  thereof  in  periodical  installments,  may  be  restrained  from  disposing 
of  or  incumbering  his  interest  in  any  such  installment,  prior  to  the  date  when  it  shall 
become  due  and  payable  by  the  insurer,  by  a  condition  or  stipulation  in  the  policy. 

History:     Enactment  approved  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1314.  In  effect  July  28,  1917. 


§2778. 

1.  Indemmlty  Insurance  Con»trnction  of 
■ecilon  (■ubdji.  S  and  6). — ^These  two  subdi- 
visions merely  declare  rules  of  evidence 
under  which  a  Judgment  recovered  against 
the  indemnitee  may  become  prima  facie  or 
conclusive  evidence  of  liability  in  his  action 
against  the  indemnitor. — Eva  v.  Andersen, 
166  Cal.  420,  137  Pac.  16. 

2.  — -Pleadlnir  and  proof  (sabd.  4). — In  an 
action  to  enforce  a  contract  of  Indemnity 
it  is  not  necessary  to  allege  that  suit  has 
been  brought  against  the  indemnitee  and  an 
opportunity  given  the  indemnitor  to  defend 
it.  The  notice  to  be  given  to  the  Indemnitor 
is  not  compulsory.  The  failure  to  give  notice 
to  the  indemnitor  does  not  go  to  the  right 
of  action  against  him,  but  simply  changes 
the  burden  of  proof  and  Imposes  upon  the 
indemnitee  the  necessity  of  again  litigating 
and  establishing  all  the  actionable  facts. — 
Eva  V.  Andersen.  166  Cal.  420,  137  Pac.  16. 

§2793. 

1.  Guaranty^Snllletcncy  of. — A  guaranty 
is  not  defective  because  the  names  of  the 
guarantors  do  not  appear  in  the  body  of  the 
instrument,  where  the  name  of  the  guarantee 
is  contained  therein  and  the  names  of  the 
guarantors  are  subscribed  at  the  bottom,  and 


referred  to  in  the  body  as  "the  undersigned." 
— Union  Trust  Co.  v.  Dickinson.  30  Cal.  App. 
91,    167   Pac.    615. 


§  2806. 


1.  Guaranty^How  eonatmed, — A  contract 
guaranteeing  an  account  to  a  stated  amount 
"provided  the  amount  may  be  due  and  pre- 
sented" to  the  guarantor  by  a  specified  date, 
is  a  conditional  one  dependent  upon  presenta- 
tion and  demand  being  made  within  the 
time  limited  in  the  proviso,  and  when  the 
demand  is  not  made  until  after  the  time 
specified  no  liability  accrues  upon  the  con- 
tract.— Schwab  V.  Bridge,  27  Cal.  App.  204. 
149   Pac.    603. 

2.  A  guaranty  for  the  payment  of  rent 
reserved  under  the  terms  of  a  lease  of  real 
property  for  a  period  of  ten  years  at  a 
monthly  rental  of  six  hundred  dollars  for 
the  first  five  years  and  seven  hundred  dol- 
lars for  the  remaining  five  years,  which  pro- 
vides for  the  indemnification  of  the  lessors 
"in  the  sum  of  three  thousand  six  hundred 
dollars,  being  for  six  months'  rent  at  six 
hundred  dollars  per  month."  obligates  the 
guarantor  only  in  the  payment  of  the  rent 
reserved  for  six  months  during-  the  first  five 
years  of  the  lease  not  to  exceed  the  sum 
of  three  thousand  six  hundred  dollars  at  six 
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hundred  dollars  per  month,  and  does  not 
cover  any  default  of  the  lessees  in  payment 
of  the  rent  without  regard  to  whether  such 
default  occurred  during:  the  first  five  years, 
when  the  rent  was  fixed  at  six  hundred  dol- 
lars per  month,  or  during:  the  second  five 
years,  when  the  rent  was  fixed  at  seven  hun- 
dred dollars  per  month. — Rosenthal  v.  Bauer, 
30  Cal.  App.  277,  167  Pac.  1137. 


§2807. 


1.  lilablllty  extloitriilslied  when. — ^The  ex- 
ecution by  the  school  trustees  in  addition 
to  such  indorsement  of  a  eruaranty  that  the 
specified  sum  of  money  should  be  repaid 
to  the  assigrnee  upon  the  completion  of  the 
school  building:  "out  of  the  twenty- five  per 
cent  of  the  contract  price  of  said  buildingr* 
held  back  until  the  completion  of  said  build- 
in  gr/'  does  not  make  them  g:uarantors  of  the 
orig:inal  oblig:ation,  and  upon  the  abandon- 
ment of  the  contract  by  the  contractor  their 
liability  is  extingiiished. — Lynip  v.  Alturas 
School  District,  29  Cal.  App.  168,  155  Pac. 
109. 

2.  An  assigrnment  by  a  contractor,  en- 
g:ag:ed  in  constructing:  a  school  building:,  of  a 
specified  sum  of  money  "out  of  the  twenty- 
five  per  cent  of  said  contract  price  to  be  paid 
to  me  under  said  contract  after  the  comple- 
tion and  acceptance  of  the  building:,"  op- 
erates solely  upon  the  fund  to  become  due 
and  payable  only  upon  the  completion  of  the 
building:,  not  upon  moneys  becoming:  due 
and  payable  as  the  work  prog:re8ses;  and 
if  the  contractor  abandons  the  contract  be- 
fore completion,  the  school  trustees  are  not 
liable  to  the  assig:nee  for  the  amount  of  the 
assig:nment,  under  their  indorsement  thereon 
recog:nizing:  the  assig:nment  and  recitingr  an 
ag:reement  to  pay  the  sum  named  "out  of 
the  payment"  to  be  made  "at  the  time  of 
completion  and  acceptance  of  said  building:/' 
— Lynip  V.  Alturas  School  District,  29  Cal. 
App.   168,   166  Pac.    109. 

3.  ^Rlffht  to  recover,   when  lost.  —  The 

rig:ht  to  recover  on  a  g:uaranty,  whereby 
the  defendant  jointly  and  severally  g:uaran- 
teed  to  the  plaintiff  unconditionally  and  at 
all  times  the  prompt  payment  of  any  and 
all  indebtedness  not  exceeding:  twenty  thou- 
sand dollars  which  a  certain  person  mig:ht 
at  the  time  of  the  execution  of  the  g:uaranty 
or  at  any  time  thereafter  owe  to  the  plain- 
tiff, is  not  lost  by  failure  to  bring  the  action 
immediately  upon  the  maturity  of  the  note 
given  to  evidence  the  indebtedness,  by  rea- 
son of  the  provision  of  the  g:uaranty  g:iving: 
the  g:uarantee  the  option,  upon  default  of 
the  debtor,  to  proceed  directly  and  "at  once" 
ag:ainst  the  g:uarantors  to  collect  the  full 
amount  of  the  liability  without  first  proceed- 
ing: ag:ainst  the  debtor,  or  foreclosing:  upon 
any  collaterals  held  as  security  for  such 
Indebtedness. — ^Union  Trust  Co.  v.  Dickinson, 
30  Cal.   App.    91,   157   Pac.    615. 

§  2808. 

1.  Liability  on  irnaranty  of  conditional 
obligation. — Such  provision  of  the  guaranty 
was  merely  intended  to  authorize  the  plain- 


tiff, if  it  BO  elected,  to  proceed  against  the 
guarantors  directly  and  without  first  looking 
to  the  principal  debtor  for  the  extinguish- 
ment of  the  obligation  and  without  seeking 
to  recover  satisfaction  by  resort  to  any  col- 
lateral security  which  may  have  been  pledged 
for  its  payment,  and  the  words  "at  once" 
were  clearly  intended  only  to  emphasize  the 
right  intended  to  be  vested  by  the  instru- 
ment in  the  plaintiff  to  proceed  against  the 
guarantors  as  independent  obligors. — Union 
Trust  Co.  V.  Dickinson,  SO  Cal.  App.  91,  167 
Pac.  616. 

§2814. 

1.     Continuing  of  Koamnty— What  la  a. — 

A  contract  of  guaranty  attached  to  a  lease, 
which  guarantees  to  the  lessors  the  payment 
of  the  rent  specified  in  the  lease  at  the  times 
and  in  the  manner  therein  stated  "up  to  the 
amount  of  one  thousand  dollars,"  is  a  con- 
tinuing guaranty  applicable  to  any  delin- 
quency in  the  payment  of  rent,  and  is  not 
satisfied  upon  payment  of  more  than  one 
thousand  dollars  of  such  rental. — Slnnige  v. 
Oswald,  170  Cal.  55,  148  Pac.  208. 

§  2823. 

1.  Delay  of  creditor— Dlacharvc  of  gnar- 
antor. — ^Where  the  creditor  gn:ants  the  debtor 
an  extension  of  time  within  which  to  pay, 
under  such  circumstances  as  to  impair  or 
to  suspend  his  right  to  proceed  against 
the  debtor  in  accord  with  the  terms  of  the 
original  obligation  there  is  such  an  altera- 
tion of  the  original  obligation  as  will  release 
the  surety  where  it  has  been  without  his 
consent. — Bridge  v.  Connecticut  Mut.  L«ife 
Ins.  Co.,  167  Cal.  774,  141  Pac.  375. 

§2836. 

1.  Surety  not  bound  beyond  contract* — In 

a  suit  against  a  surety  the  principal  obligra- 
tlon  and  its  nonpayment  must  be  clearly  set 
forth,  because  the  surety's  liability  is  only 
conditional. — Stockton  Sav.  Bank  v.  McCown, 
170  Cal.  600,  150  Pac.  985. 

2.  The  liability  of  a  surety  is  not  to  be 
extended,  without  his  consent,  beyond  the 
precise  terms  of  his  contract. — Alexander  v. 
Bosworth,  26  Cal.  App.  589,  147  Pac.  607. 

3.  When  a  surety  has  shown  that  the 
contract  as  to  which  he  became  surety  has 
been  changed,  he  has  then  shown  that  there 
has  been  an  attempt  to  make  him  liable  on 
a  new  and  different  contract;  and  the  burden 
is  then  upon  the  other  party  to  show  that 
the  surety  has  consented  to  the  new  contract. 
— Alexander  v.  Bosworth,  26  Cal.  App.  689, 
147  Pac.  607. 

4.  While  it  is  elementary  that  sureties  are 
never  bound  beyond  the  strict  letter  of  their 
contract,  it  Is  also  elementary  that  a  bond 
given  to  guarantee  the  execution  of  a  con- 
tract according  to  its  terms  becomes  a  part 
of  such  contract,  and  to  that  contract  the 
sureties  become  parties  the  same  as  though 
they  had  actually  made  and  executed  the 
contract  themselves. — W.  P.  Puller  &  Co.  v. 
Alturas  School  District,  28  Cal.  App.  609, 
163  Pac.   743. 
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6.  Sureties  are  never  bound  beyond  the 
strict  letter  of  their  contract;  they  have 
the  rlerht  to  stand  upon  the  precise  terms 
of  their  aerreement.  and  there  is  no  au- 
thority for  extendinsT  their  liability  beyond 
the  stipulation  to  which  they  have  chosen 
to  bind  themselves. — W.  P.  Fuller  &  Co.  v. 
Alturas  School  District,  28  Cal.  App.  609»  168 
Pac.   743. 

6.  ^Interpretation  of  eontract.  —  In  in- 
terpret ingr  the  langruasre  of  the  undertaking 
for  the  purpose  of  eratherinir  its  scope  or 
the  measures  of  the  liability  of  the  sureties, 
we  must  do  so  by  treating  or  viewinir  the 
contract  and  the  undertaking:  as  a  whole 
or  as  constitutinsT  an  indivisible  contract. 
In  other  words,  we  must,  in  order  to  ascer- 
tain the  nature  and  extent  of  the  liability  to 
which  the  sureties  have  bound  themselves, 
examine  the  undertaking  by  the  Hirht  of  the 
aerreement  of  whose  terms  it  sruarantees  the 
faithful  performance. — W.  P.  Fuller  &  Co.  v. 
Alturas  School  District,  28  Cal.  App.  609,  168 
Pac   743. 

§2837. 

1.  CoBMtmetlon  ■«  eontract  of  ■■retyahlp 
^Rnlea  of  Interpretation.^ — A  contract  of 
suretyship  is  to  be  construed  the  same  as 
other  contracts,  for  the  purpose  of  deter- 
mininfiT  the  intention  of  the  parties;  to  ascer- 
tain this  intent  resort  is  first  had  to  the 
contract  itself,  and  if  the  intention  of  the 
parties  is  doubtful  under  the  terms  of  the  in- 
strument, recourse  may  be  had  to  the  sur- 
roundiniT  circumstances  to  determine  its 
meaning. — Schwab  v.  Bridire.  27  Cal.  App. 
204,  149  Pac.  608. 

2.  The  old  rule  of  strictissiml  juris  ap- 
plies only  to  the  extent  that  no  implication 
shall  be  indulgred  in  to  impose  a  burden  not 
clearly  Inferable  from  the  langruagre  of  the 
contract,  but  does  not  apply  so  as  to  hold 


that  the  contract  shall  not  be  reasonably 
interpreted  as  other  contracts  are.  In  in- 
terpretiner  the  terms  of  a  contract  of  surety- 
ship, the  same  rules  are  to  be  observed  as  in 
the  case  of  other  contracts. — ^Welnreich  Es- 
tate Co.  V.  Johnston,  28  Cal.  App.  144,  161 
Pac.  667. 


§2840. 


1.  Release  or  exoneration  of   surety.^ — A 

surety,  by  virtue  of  the  provisions  of  section 
2840  of  the  Civil  Code,  is  not  discharged  from 
liability  by  departures  from  the  contract  by 
the  obliffee  without  the  surety's  consent, 
"When  such  variations  have  not  had  the  effect 
of  so  prejudicing:  the  surety  as  to  injure  or 
impair  his  remedies  in  any  degrree  or  of 
lesseninir  his  security,  in  any  measure,  or  are 
not  in  any  sense  Inconsistent  with  his  rlgrhts 
under  the  bond. — Dunne  Investment  Co.  v. 
Empire  State  Surety  Co.,  27  Cal.  App.  208, 
160  Pac.  406. 

2.  A  surety  is  exonerated  in  like  manner 
with  a  gruarantor,  for  section  2840  of  the 
Civil  Code  so  expressly  provides,  and  a  gruar- 
antor is  exonerated,  except  in  so  far  as  he 
may  be  indemnified  by  the  principal,  "if  by 
any  act  of  the  creditor,  without  the  consent 
of  the  fiTuarantor,  the  orlgrinal  obligratlon  of 
the  principal  is  altered  in  any  respect,  or  the 
remedies  or  rigrht  of  the  creditor  against 
the  principal,  in  respect  thereto,  in  any  way 
impaired  or  suspended." — Dunne  Investment 
Co.  V.  Empire  State  Surety  Co.,  (Sup.  Ct.) 
27  Cal.  App.  228,  160  Pac.  411. 

3.  Where  the  original  obligation  of  the 
principal  is  so  altered,  or  the  remedies  or 
rights  of  the  creditor  agr6.inst  the  principal 
so  impaired  or  suspended,  no  Inquiry  will 
be  allowed  as  to  whether  or  not  the  surety 
was  in  fact  injured  thereby. — Dunne  Invest- 
ment Co.  V.  Empire  State  Surety  Co.,  (Sup. 
Ct.)   27  Cal.  App.  223,  160  Pac.  411. 


TITLE  XIV. 


LIEN. 


§2807. 

1.  Priority  of  liens. — The  lien  of  a  ware- 
houseman for  storage  is  prior  to  the  lien 
of  a  mortgagee  of  the  goods  who  has  given 
his  consent  to  their  storage. — Schmidt  v. 
Bekins  Van  &  Storage  Co.,  27  Cal.  App.  667, 
165  Pac.   647. 

2.  A  warehouseman  has  a  lien  on  mort- 
gaged goods  for  his  storage  charges  thereon 
superior  to  that  of  the  mortgagee,  where 
It  is  made  to  appear  that  the  mortgagee 
was  not  only  present  at  the  time  the  goods 
were  removed  from  their  original  location 
and  loaded  on  a  wagon  belonging  to  the 
warehouseman  and  made  no  objection 
thereto,  but  two  months  thereafter  signed  a 
paper  prepared  by  the  warehouseman  stating 
that  the  goods  were  stored  with  the  mort- 
gagee's consent;  and  the  fact  that  at  the 
time  of  sigrning  such  paper  he  was  unable 
to  read  the  same  and  thought  he  was  only 


signing  a  paper  which  declared  that  he  held 
a  chattel  mortgage  on  the  property,  the 
purpose  of  which  was  to  enable  the  ware- 
houseman, if  the  mortgagor  demanded  the 
property,  to  refuse  her  demand  and  retain 
possession  of  it  for  the  mortgagee,  does  not 
affect  the  superiority  of  the  warehouseman's 
lien. — Schmidt  v.  Bekins  Van  etc.  Co.,  27  Cal. 
App.  667,  166  Pac.  647. 

§2911. 

1.  Lien  of  mortgage  —  Eztlngnlahed  by 
bar  of  statute.  —  Notwithstanding  that  the 
lien  of  a  mortgage  is  extinguished  by  the 
barring  of  the  debt  by  limitation,  the  mort- 
gagor can  not  without  paying  his  debt  quiet 
his  title  against  the  mortgagee.  This  rule 
Is  not  applicable  to  one  who  acquired  the 
mortgaged  land  by  purchase  for  a  consid- 
eration after  the  lapse  of  the  time  within 
which    an    action    to    foreclose   a    mortgage 


II  2020-2967 


CIVIL    CODE. 


[Dlv.  Ill,  Pt.  IV, 


could  have  been  brougrht  and  at  a  time  when       had  become  extinguished. — ^Faxon  v.  All  Per- 
the  records  showed  that  the  mortgasre  lien       sons,  166  Cal.  707,  137  Pac.  919. 


CHAPTER  II. 

MORTGAGE. 
{  2924.  Transfer,  when  mortgage,  when  pledge. 


§2920. 


1.  MortKase— What  Im  a. — At  common  law 
a  mortgrage  was  a  conveyance  of  title  upon 
condition  subsequent.  That  title  became  ab- 
solute and  indefeasible  upon  breach  of  the 
condition.  No  right  of  redemption  existed. 
The  sole  recourse  was  a  resort  to  equity  for 
relief  against  the  forfeiture.  Moreover,  the 
mortgagee  had  his  right  to  go  to  law  to 
recover  the  amount  of  the  mortgage  debt 
and  to  enforce  his  recovery  by  imprisonment 
of   the    debtor.     Nor   did   the   doing   of   any 


of  these  acts  impair  his  mortgage  security. — 
Martin  v.  Becker.  169  Cal.  301,  Ann.  Cas. 
1916D  171,  146  Pac.  665. 

2.  A  mortgage  is  a  pledge  or  security  for 
a  debt,  whatever  may  be  the  form  which 
the  transaction  takes,  whether  a  simple 
mortgage  deed  in  form  or  a  mortgage  with  a 
power  of  sale,  or  a  deed  in  trust  or  a  deed 
absolute  on  its  face,  accompanied  by  an 
agreement  in  writing  to  reconvey  or  to  sell 
or  to  do  any  other  thing  upon  the  payment 
of  a  certain  sum  of  money. — ^Alexander  v. 
Bosworth,  26  Cal.  App.  689.  147  Pac.  607. 


§2924.  TRANSFER,  WHEN  MORTGAGE,  WHEN  PLEDGE.  Every  trans- 
fer of  an  interest  in  property,  other  than  in  trust,  made  only  as  a  security  for  the 
performance  of  another  act,  Is  to  be  deemed  a  mortgage,  except  when  in  the  case 
of  personal  property  it  is  accompanied  by  actual  change  of  possession,  in  which  case 
it  is  to  be  deemed  a  pledge. 

[Power  of  sale  to  be  exercised  when.]  (Where,  by  a  mortgage  hereafter  created,  of 
any  estate  in  real  property,  other  than  an  estate  at  will  or  for  years,  less  than  two, 
or  in  any  transfer  in  trust  hereafter  made  of  a  like  estate  to  secure  the  performance 
of  an  obligation,  a  power  of  sale  is  conferred  upon  the  mortgagee,  trustee,  or  any 
other  person,  to  be  exercised  after  a  breach  of  the  obligation  for  which  such  mortgage 
or  transfer  Is  a  security,  such  power  shall  not  be  exercised  (except  where  such  mort- 
gage or  transfer  is  made  pursuant  to  an  order,  judgment,  or  decree  of  a  court  of 
record,  or  to  secure  the  payment  of  bonds  or  other  evidences  of  Indebtedness  authorized 
or  permitted  to  be  issued  by  the  commissioner  of  corporations,  or  is  made  by  a  public 
utility  subject  to  the  provisions  of  the  public  utilities  act),  until,  (a)  the  mortgagee 
or  beneficiary  shall  first  record,  in  the  office  of  the  recorder  of  the  county  wherein  the 
mortgaged  or  trust  property  or  some  part  thereof  is  situated,  a  notice  of  such  breach 
and  of  his  election  to  sell  or  cause  to  be  sold  such  property  to  satisfy  the  obligation; 
(b)  not  less  than  three  months  shall  thereafter  elapse;  and  (c)  the  mortgagee,  trustee 
or  other  person  authorized  to  make  the  sale  shall  give  notice  of  the  time  and  place 
thereof,  in  the  manner  and  for  a  time  not  less  than  that  required  by  law  for  sales  of 
real  property  upon  execution. 

History:  Enacted  March  21,  1872;  amended  March  30,  1874,  Code 
Amdts.  1873-4,  p.  260;  May  10,  1917,  Stats,  and  Amdts.  3917,  p.  300.  In 
effect  July  27,  1917. 


§  2925. 

1.  Deed  Intended  as  a  uiortKase. — A  deed 
absolute  In  form  may  be  shown  by  parol 
evidence  to  be  a  mortgage  In  fact,  although 
no  actual  fraud  Is  Imputed  to  the  mortgagee. 
— Golden  v.  Fischer,  27  Cal.  App.  271,  149  Pac. 
797. 

2.  A  deed  intended  as  a  mortgage  for  a 
debt  from  the  grantor  to  the  grantee  does 
not  pass  the  legal  title  as  between  the 
parties  nor  confer  a  right  of  possession  upon 
the  grantee,  but  merely  operates  as  a  mort- 
gage between  them. — Power  &  Irr.  Co.  of 
Clear  Lake  v.  Capay  Ditch  Co.,  226  Fed.  634. 

3.  No   matter   how   strong   the   language 


of  the  instrument  employed  by  the  parties 
may  be,  if  It  was  Intended  merely  as  security 
for  the  payment  of  a  debt,  the  law  fixes  its 
character  as  a  mortgage  only;  It  is  not 
at  all  a  matter  of  contract,  but  of  law. — 
Power  &  Irr.  Co.  of  Clear  Lake  v.  Capay 
Ditch  Co.,  226  Fed.   634. 

§  2957. 

1.  Chattel  mortsasc— AlBdavlt  of  sood 
faltb  (aubd.  1). — The  signature  of  the  par- 
ties to  an  affidavit  that  a  chattel  mortgage 
is  made  in  good  faith  and  without  intent 
to  defraud  creditors  is  unnecessary,  if  the 
oath  is  taken  by  a  competent  official  certify- 
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Ingr  to  the  eame. — In  re  Johnstone,  220  Fed. 
218. 

2.  A  chattel  mortgraKe  Is  not  rendered 
valid  by  the  fact  that  the  parties  go  before 
a  notary  public  with  the  purpose  and  intent 
of  making:  the  affidavit  required  by  section 
2957  of  the  Civil  Code,  if  neither  of  them 
sign  nor  swear  to  the  affidavit. — In  re  John- 
stone, 220  Fed.  218. 

3.  The  certificate  of  a  notary  public  that 
the  parties  to  a  chattel  mortgragre  were  duly 
sworn  and  deposed  that  it  was  not  griven 
to  defraud  creditors  is  not  conclusive,  when 
they  have  not  sigrned  the  affidavit. — In  re 
Johnstone,  220  Fed.   218. 

§2972. 

1.     Mortsase  on  crop— Uen  loott  ^vbeii« — 

The  lien  of  a  mortgragre  on  a  crop  of  g:rapes 
Is  not  lost  by  the  delivery  of  the  crop  to  a 
packing:  house  for  marketing:  by  the  mort- 
g:ag'or  in  his  own  name  in  violation  of  an 
ag:reement.  because  the  mortg:ag:or  becomes 
the  ag:ent  of  the  mortg:ag:ee.  Nor  is  the 
lien  lost  by  the  wrong:ful  removal  of  the 
crop  from  the  land,  independent  of  any 
ag:reement;  such  a  lien  still  exists  ag:ain8t 
the  consig:nee  of  the  mortg:ag'or  unless  he 
can  clothe  himself  with  the  character  of  an 
innocent  purchaser  for  value. — Crosby  v. 
Fresno  Fruit  Growers*  Co.,  30  Cal.  App.  308, 
168   Pac.    1070. 


§  2986. 


1.  Pl«d8re  or  sale. — When  personal  prop- 
erty is  delivered  as  security,  the  transaction 
is  a  pledg:e,  but  if  goods  are  delivered  by  a 
debtor  to  his  creditor  in  payment  of  the 
debt,  the  transaction  has  the  effect  of  a  sale, 
and  the  same  is  true  if  g:oods  are  delivered 
by  the  debtor  to  the  creditor  to  be  sold 
and  the  proceeds  applied  on  the  debt  with 
a  return  of  the  surplus. — Rauer  v.  Rued,  27 
Cal.  App.   666,   150  Pac.  780. 


§3000. 


1.  Pledgee-  -IVhea  nuiT  exercise  power  of 
■ale. — ^While  It  is  true  that  the  relation  ex- 
isting: between  parties  to  a  transaction 
where  collateral  is  placed  in  the  hands  of 
the  pledg:ee  as  security  for  the  payment  of  a 
debt,  with  power  of  sale  in  case  of  default, 
is  in  the  nature  of  a  trust  relation,  and 
that  the  power  must  be  exercised  in  g:ood 
faith,  yet,  where  the  pledg:ee  makes  the 
sale  in  the  manner  provided  by  law  and  in 
accordance  with  the  conditions  of  the  con- 
tract, and  it  is  not  shown  that  he  did  or 
caused  to  be  done  anything:  for  the  pur- 
pose of  preventing  a  fair  sale,  the  pledgor 
has  no  right  to  complain.  Under  such  cir- 
cumstances the  pledgee  may  take  the  mar- 
ket as  he  flnds  it  and  exercise  his  power 
of  sale  accordingly. — ^Williams  v.  Parker,  30 
Cal.    App.    71,    157    Pac.    650. 

§3003. 

1.    IValver   of  notice  of   sale.  —  Where   a. 
promissory  note  recites  the  fact  of  deposit 
with    the    payee    of   certain    shares    of    cor- 
porate stock  as  security  for  the  payment  of 


the  obligation,  and  provides  that  in  case 
of  failure  of  the  payee  to  furnish  such 
additional  security  as  called  for,  or  in  case 
of  nonpayment  of  the  obligation,  that  the 
payee  may  sell  the  stock  without  notice,  it 
can  not  be  contended  in  an  action  to  recover 
on  the  note  .that  the  pledge  sale  which 
was  made  was  illegal  for  want  of  actual  no- 
tice to  the  pledgor,  on  the  theory  that  the 
waiver  was  limited  to  the  condition  which 
might  arise  upon  the  failure  of  the  pledgor 
to  furnish  additional  security,  if  called  for. 
— Williams  V.  Parker,  30  Cal.  App.  71.  167 
Pac.   650. 


§3006. 


1.  Pledsee'a  sale  of  aecurltlen^-Coastnic- 
tloB. — The  provision  of  section  3006  of  the 
Civil  Code  that  a  pledgee  can  not  sell  any 
evidence  of  debt  pledged  to  him  is  designed 
for  the  benefit  of  the  pledgor,  who  may 
waive  it. — Gault  v.  Wlens,  32  Cal.  App.  1, 
161   Pac.   996. 

§3046. 

1.  Vendor'*  Ilea. — The  vendor's  lien  is  in 
the  English  and  American  law  exceptional 
in  character.  It  was  an  importation  from 
the  Roman  civil  law,  and  found  its  recog- 
nition in  the  English  system  through  its 
courts  of  chancery.  The  equitable  principle 
was  that  the  person  who  had  secured  the 
estate  of  another  ought  not  in  conscience 
to  be  allowed  to  keep  it  and  not  pay  full  con- 
sideration money,  and  that  to  enforce  that 
payment  it  was  Just  that  it  should  be  made 
a  charge  upon  the  estate  so  taken.  But 
being  from  its  nature  a  secret  lien,  being 
thus  an  Intrusion  upon  and  an  exception  to 
every  principle  of  our  jurisprudence,  which 
frowns  upon  secret  transactions  of  all  kinds, 
some  courts  have  criticised  its  existence, 
some  states  by  statute  have  destroyed  it, 
and  every  court  has  been  swift  to  declare 
that  the  taking  by  the  vendor  of  any  secur- 
ity is  a  waiver  of  the  lien.  —  Martin  v. 
Becker,  169  Cal.  301,  Ann.  Cas.  1916D  171, 
146   Pac.    665. 

2.  A  vendor  who  retains  the  legal  title 
under  an  executory  contract  for  the  sale 
of  land  does  not  waive  his  lien  by  bringing 
an  action  at  law  for  the  recovery  of  the 
purchase  price. — Ehrhart  v.  Mahony,  170  Cal. 
148,  148  Pac.  934. 


§  3051. 


1.  Iiien  for  services  on  propcrty^Con- 
•trnction. — One  making  repairs  to  an  auto- 
mobile at  the  request  of  one  legally  in  pos- 
session of  the  automobile  under  the  terms 
of  a  contract  for  the  conditional  sale  thereof 
is  entitled  to  a  lien  for  the  work  done  and 
materials  furnished. — Davenport  v.  Grundy 
Motor  Sales  Co.,  28  Cal.  App.  409.  152  Pac. 
932. 

2.  —Constitutionality.  —  Such  section  of 
the  code  is  not  unconstitutional  because 
creating  a  lien  under  such  circumstances. — 
Davenport  v.  Grundy  Motor  Sales  Co.,  28 
Cal.  App.  409,    162  Pac.  932. 
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TITLE  XV. 

NEGOTIABLE  INSTRUMENTS. 

Chapter  I.  Negotiable  instruments  in  general. 

XL  Bills  of  exchange. 

III.  Promissory  notes  and  checks. 

rV.  General  provisions. 

CHAPTER  I. 

NEGOTIABLE  INSTRUMENTS  IN  GENERAL. 

Article    L  Form  and  interpretation. 

IL  Consideration, 

in.  Negotiation. 

IV.  Rights  of  the  holder. 

V.  Liabilities  of  parties. 

VL  Presentment  for  payment. 
Vn.  Notice  of  dishonor. 

VIII.  Discharge  of  negotiable  instruments. 

ARTICLE  L 

FORM  AND  INTERPRETATION. 

§  3082.  Form  of  negotiable  instrument. 

S  3083.  Certainty  as  to  sum ;  what  constitutes. 

§  3084.  When  promise  is  unconditional. 

I  3085.  Determinable  future  time,  what  constitutes. 

I  3086.  Additional  provisions  not  affecting  negotiability. 

§3087.  Omissions;  seal;  particular  money. 

S  3088.  When  payable  on  demand. 

I  3089.  When  payable  to  order. 

§  3090.  When  payable  to  bearer. 

§  3091.  Terms  when  sufficient. 

§  3092.  Date,  presumption  as  to. 

I  3093.  Antedated  and  postdated. 

1 3094.  When  date  may  be  inserted. 

S  3095.  Blanks ;  when  may  be  filled. 

I  3096.  Incomplete  instrument  not  delivered 

§3097.  Delivery;  where  effectual;  when  presumed. 

§  3098.  Construction  where  instrument  is  ambiguous. 

I  3099.  Liability  of  person  signing  in  trade  or  assumed  name. 

§  3100.  Signature  by  agent;  authority;  how  shown. 

§  3101.  Liability  of  person  signing  as  agent,  etc. 

§  3102.  Signature  by  procuration;  effect  of. 

§  3103.  Effect  of  indorsement  by  infant  or  corporation. 

§  3104.  Forged  signature ;  effect  of. 

§3082.    FORM  OF  NEOOTIABLE  mSTRUMENT.    An  instrument  to  be 
negotiable  must  conform,  to  the  following  requirements: 

1.  It  must  be  in  writing  and  signed  by  the  maker  or  drawer; 

2.  Must  contain  an  unconditional  promise  or  order  to  pay  a  sum  certain  in  money; 
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3.  Must  be  payable  on  demand,  or  at  a  fixed  or  determinable  future  time; 

4.  Must  be  payable  to  order  or  to  bearer;  and 

5.  Where  the  instrument  is  addressed  to  a  drawee,  he  must  be  named  or  otherwise 
indicated  therein  with  reasonable  certainty. 

Mictory:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1532.   In  effect  July  31,  1917. 

§3083.    CERTAINTY  AS  TO  SUM;  WHAT  CONSTITUTES.     The  sum 

payable  is  a  sum  certain  within  the  meaning  of  this  act,  although  It  is  to  be  paid — 

1.  With  interest;  or 

2.  By  stated  installments;  or 

8.    By  stated  installments,  with  a  provision  that  upon  default  in  payment  of  any 
Installment  or  of  interest,  the  whole  shall  become  due;  or 

4.  With  exchange,  whether  at  a  fixed  rate  or  at  the  current  rate;  or 

5.  With  costs  of  collection  or  an  attorney's  fee,  in  case  payment  shall  not  be  made 
at  maturity. 

Mictory:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1533.  In  effect  July  31,  1917. 

§3084.    WHEN  PROMISE  IS  UNCONDITIONAL.     An  unqualified  order 
or  promise  to  pay  is  unconditional  within  the  meaning  of  this  act,  though  coupled  with — 

1.  An  indication  of  a  particular  fund  out  of  which  reimbursement  is  to  be  made,  or 
a  particular  account  to  be  debited  with  the  amount;  or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the  instrument    But  an  order 
or  promise  to  pay  out  of  a  particular  fund  is  not  unconditional. 

MIttory:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1533.    In  effect  July  31,  1917. 

§3086.    DETEBBONABLE  FUTUBE  TIBIE,  WHAT  CONSTITUTES.    An 

instrument  is  payable  at  a  determinable  future  time,  within  the  meaning  of  this  act, 
which  is  expressed  to  be  payable — 

1.  At  a  fixed  period  after  date  or  sight;  or 

2.  On  or  before  a  fixed  or  determinable  future  time  specified  therein;  or 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified  event,  which  is  cer- 
tain to  happen,  though  the  time  of  happening  be  uncertain. 

An  instrument  payable  upon  a  contingency  is  not  negotiable,  and  the  happening 
of  the  event  does  not  cure  the  defect 

History:     E2nactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1533.    In  effect  July  31,  1917. 

§3086.    ADDITIONAL  PROVISIONS  NOT  AFFECTINO  NEOOTIABIL. 

ITT.  An  instrument  which  contains  an  order  or  promise  to  do  any  act  in  addition 
to  the  payment  of  money  is  not  negotiable.  But  the  negotiable  character  of  an  instru- 
ment otherwise  negotiable  is  not  affected  by  a  provision  which — 

1.  Authorizes  the  sale  of  collateral  securities  in  case  the  instrument  be  not  paid 
at  maturity;  or 

2.  Authorizes  a  confession  of  Judgment  if  the  instrument  be  not  paid  at  maturity; 
or  ' 

3.  Waives  the  benefit  of  any  law  intended  for  the  advantage  or  protection  of  the 
obligor;  or 

4.  Gives  the  holder  an  election  to  require  something  to  be  done  in  lieu  of  payment 
of  money.  I    ;  1  i 

i       ..  v.    ! 
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But  nothing  in  this  section  shall  validate  any  provision   or  stipulation  otherwise 
illegal. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1533.     In  effect  July  31,  1917. 

§3087.    OMISSIONS;  SEAL;  PARTICULAB  MONST.     The  validity  and 
negotiable  character  of  an  instrument  are  not  affected  by  the  fact  that — 

1.  It  is  not  dated;  or 

2.  Does  not  specify  the  value  given,  or  that  any  value  has  been  given  therefor;  or 

3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place  where  it  is  payable;  or 

4.  Bears  a  seal;  or 

5.  Designates  a  particular  kind  of  current  money  in  which  payment  is  to  be  made. 

But  nothing  in  this  section  shall  alter  or  repeal  any  statute  requiring  in  certain  cases 
the  nature  of  the  consideration  to  be  stated  in  the  instrument. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1534.     In  effect  July  31,  1917. 

§  3088.    WHEN  PAYABLE  ON  DEMAND.    An  instrument  is  payable  on 
demand — 

1.  Where  it  is  expressed  to  be  payable  on  demand,  or  at  sight,  or  on  presentation;  or 

2.  In  which  no  time  for  payment  is  expressed. 

Where  an  instrument  is  issued,  accepted,  or  indorsed  when  overdue,  it  is,  as  regards 
the  person  so  issuing,  accepting,  or  indorsing  it,  payable  on  demand. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1534.     In  effect  July  31,  1917. 


1.     Neirotlabllity  of  several  Instmmentfl. — 

There  is  no  essential  difTerence.  between  a 
bond  which  on  Its  face  is  payable  to  bearer 
and  a  promissory  note  as  to  the  question 
of  negotiability,  and  when  a  bood  Is  de- 
pendent upon  a  mortgagee  it  is  subject  to  all 
equitable  defenses  agrainst  a  holder  with 
notice. — Kohn  v.  Sacramento  Elec,  G.  &  R. 
Co.,  168  Cal.  1,  141  Pac.  626. 


2.  Where  a  note  is  secured  by  a  contem- 
porary mortgage  on  land,  both  instruments 
having  been  executed  as  a  part  of  one 
transaction,  the  note,  whether  neg^otiable 
in  form  or  not.  Is  non-negotiable  in  fact  if 
taken  with  notice  of  the  existence  of  the 
mortgage. — Metropolis  Trust  &  Sav.  Bank 
v.  Monnier,  169  Cal.  692,  147  Pac.  265. 


§3089.  WHEN  PAYABLE  TO  ORDER.  The  instrument  is  payable  to 
order  where  it  is  drawn  payable  to  the  order  of  a  specified  person  or  to  him  or  his 
order.  It  may  be  drawn  payable  to  the  order  of — 

1.  A  payee  who  is  not  maker,  drawer,  or  drawee;  or 

2.  The  drawer  or  maker;  or 

3.  The  drawee;  or 

4.  Two  or  more  payees  jointly;  or 

5.  One  or  some  of  several  payees;  or 

6.  The  holder  of  an  office  for  the  time  being. 

Where  the  instrument  Is  payable  to  order  the  payee  must  be  named  or  otherwise 
indicated  therein  with  reasonable  certainty. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1534.     In  effect  July  31,  1917. 

§3090.  WHEN  PAYABLE  TO  BEARER.  The  instrument  is  payable  to 
bearer — 

1.  When  It  is  expressed  to  be  so  payable;  or 

2.  When  it  is  payable  to  a  person  named  therein  or  bearer;  or 

3.  When  it  is  payable  to  the  order  of  a  fictitious  or  nonexisting  person,  and  such 
fact  was  known  to  the  person  making  it  so  payable;  or 
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4.  When  the  name  of  the  payee  does  not  purport  to  be  the  name  of  any  person;  or 

5.  When  tbe  only  or  last  indorsement  is  an  indorsement  in  blank. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1534.     In  effect  July  31,  1917. 

§3091.  TERMS  WHEN  SXTFFICIENT.  The  instrument  need  not  follow 
the  language  of  this  act,  but  any  terms  are  sufficient  which  clearly  indicate  an  inten- 
tion to  conform  to  the  requirements  hereof. 

History:     E2nactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1534.    In  effect  July  31,  1917. 

§3092.  DATE,  PRESUMPTION  AS  TO.  Where  the  instrument  or  an 
acceptance  of  any  indorsement  thereon  is  dated,  such  date  is  deemed  prima  facie 
to  be  the  true  date  of  the  making,  drawing,  acceptance,  or  indorsement  as  the  case 
may  be. 

*  « 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1534.    In  effect  July  31,  1917. 

§  3093.  ANTEDATED  AND  POSTDATED.  The  instrument  is  not  invalid 
for  the  reason  only  that  it  is  antedated  or  postdated,  provided  this  is  not  done  for  an 
illegal  or  fraudulent  purpose.  The  person  to  whom  an  instrument  so  dated  is  delivered 
acquires  the  title  thereto  as  of  the  date  of  delivery. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1535.    in  effect  July  31,  1917. 

1.     l^hat  destroys  nesotlablUty.  —  Where  lioved  them  negotiable  does  not  alter  their 

the  negotiable  instrument  does  contain  other  terms. — Kohn    v.    Sacramento    Electric,    Gas 

contract  than  that  permitted  In  this  article  &  R.  Co.,  168  Cal.  1,  141  Pac.  626. 

the  court  can  not  treat  the  bonds  as  nego-  2.     A  note  which   is   an   inseparable   part 

tiable    despite    the    existence    of    a    custom  of   a    contract   which   requires   certain   acts 

to  so  regard  similar  bonds.    That  the  officer  of    the    payee    is    not    negotiable. — Harrison 

of   the    corporation    issuing    the    bonds    be-  v.  Turner,  27  Cal.  App.  423,  150  Pac.  395. 

§  3094.  WHEN  DATE  MAT  BE  INSERTED.  Where  an  instrument  ex- 
pressed  to  be  payable  at  a  fixed  period  after  date  is  issued  undated,  or  where  the 
acceptance  of  an  instrument  payable  at  a  fixed  period  after  sight  is  undated,  any 
holder  may  insert  therein  the  true  date  or  [of]  issue  or  acceptance,  and  the  instrument 
shall  be  payable  accordingly.  The  insertion  of  a  wrong  date  does  not  avoid  the  instru- 
ment in  the  hands  of  a  subsequent  holder  in  due  course;  but  as  to  him,  the  date  so 
inserted  is  to  be  regarded  as  the  true  date. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1535.    In  effect  July  31,  1917. 

§3095.  BLANKS;  WHEN  MAT  BE  FILLED.  Where  the  instrument  is 
wanting  in  any  material  particular,  the  person  in  possession  thereof  has  a  prima  facie 
authority  to  complete  it  by  filling  up  the  blanks  therein.  And  a  signature  on  a  blank 
paper  delivered  by  the  person  making  the  signature  in  order  that  the  paper  may  be 
converted  into  a  negotiable  instrument  operates  as  a  prima  facie  authority  to  fill  it  up 
as  such  for  any  amount.  In  order,  however,  that  any  such  instrument  when  com- 
pleted may  be  enforced  against  any  person  who  became  a  party  thereto  prior  to  its 
completion,  it  must  be  filled  up  strictly  In  accordance  with  the  authority  given  and 
within  a  reasonable  time.  But  if  any  such  instrument,  after  completion,  is  negotiated 
to  a  holder  in  due  course,  it  is  valid  and  effectual  for  all  purposes  in  his  hands,  and 
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he  may  enforce  it  as  if  it  had  been  filled  up  strictly  in  accordance  with  the  authority 
given  and  within  a  reasonable  time. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1535.     In  effect  July  31,  1917. 

§3096.  mOOBIPLETE  mSTBUMENT  NOT  DELIVEBED.  Where  an 
incomplete  instrument  has  not  been  delivered  it  will  not,  if  completed  and  negotiated, 
without  authority,  be  a  valid  contract  in  the  hands  of  any  holder,  as  against  any  person 
whose  signature  was  placed  thereon  before  delivery. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917» 
p.  1535.    In  effect  July  31,  1917. 

§3097.  DELIVEBY;  WHEN  EFFECTUAL;  WHEN  PBESUBIED.  Every 
contract  on  a  negotiable  instrument  is  Incomplete  and  revocable  until  delivery  of  the 
instrument  for  the  purpose  of  giving  efFect  thereto.  As  between  immediate  parties, 
and  as  regards  a  remote  party  other  than  a  hol(ler  in  due  course,  the  delivery,  in  order 
to  be  effectual,  must  be  made  either  by  or  under  the  authority  of  the  party  making, 
drawing,  accepting  or  indorsing,  as  the  case  may  be;  and  in  such  case  the  delivery 
may  be  shown  to  have  been  conditional,  or  for  a  special  purpose  only,  and  not  for 
the  purpose  of  transferring  the  property  in  the  instrument.  But  where  the  instrument 
is  in  the  hands  of  a  holder  in  due  course,  a  valid  delivery  thereof  by  all  parties  prior 
to  him  so  as  to  make  them  liable  to  him  is  conclusively  presumed.  And  where  the 
instrument  is  no  longer  in  the  possession  of  a  party  whose  signature  appears  thereon, 
a  valid  and  intentional  delivery  by  him  is  presumed  until  the  contrary  is  proved. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1535.    In  effect  July  31,  1917. 

§3098.    00N8TRU0TION    WHERE    IN8TBUBIENT    IS    AMBIGUOUS. 

Where  the  language  of  the  instrument  is  ambiguous  or  there  are  omissions  therein, 
the  following  rules  of  construction  apply: 

1.  Where  the  sum  .payable  Is  expressed  in  words  and  also  in  figures  and  there  is  a 
discrepancy  between  the  two,  the  sum  denoted  by  the  words  is  the  sum  payable;  but 
if  the  words  are  ambiguous  or  uncertain,  reference  may  be  had  to  the  figures  to  fix 
the  amount; 

2.  Where  the  instrument  provides  for  the  payment  of  interest,  without  specifying 
the  date  from  which  interest  is  to  run,  the  interest  runs  from  the  date  of  the  instru- 
ment, and  if  the  Instrument  is  undated,  from  the  issue  thereof; 

3.  Where  the  instrument  is  not  dated,  it  will  be  considered  to  be  dated  as  of  the 
time  it  was  issued; 

4.  Where  there  is  a  conflict  between  the  written  and  printed  provisions  of  the 
instrument,  the  written  provisions  prevail; 

6.  Where  the  Instrument  is  so  ambiguous  that  there  is  doubt  whether  it  is  a  bill 
or  note,  the  holder  may  treat  it  as  either  at  his  election; 

6.  Where  a  signature  is  so  placed  upon  the  instrument  that  it  is  not  clear  in  what 
capacity  the  person  making  the  same  intended  to  sign,  he  is  to  be  deemed  an  indorser; 

7.  Where  an  instrument  containing  the  words  "I  promise  to  pay"  is  signed  by  two 
or  more  persons,  they  are  deemed  to  be  Jointly  and  severally  liable  thereon. 

History:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1636.    In  effect  July  31,  1917. 

§3099.    LIABILIT7  OF  PERSON  SIONINO  IN  TRADE  OR  ASSUMED 

NAME.  No  person  is  liable  on  the  instrument  whose  signature  does  not  appear 
thereon,  except  as  herein  otherwise  expressly  provided.  But  one  who  signs  in  a  trade 
or  assumed  name  will  be  liable  to  the  same  extent  as  if  he  had  signed  in  his  own  name. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1636.    In  effect  July  31,  1917. 
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§3100.    SIGNATURE  BT  AGENT;  AUTHOBITT;  HOW  SHOWN.     The 

signature  of  any  party  may  be  made  by  a  duly  authorized  agent  No  particular  form 
of  appointment  is  necessary  for  this  purpose;  and  the  authority  of  the  agent  may  be 
established  as  in  other  cases  of  agency. 

Mf story:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917» 
p.  1536.    In  effect  July  31,  1917. 

§3101.  LIABILITY  OF  PERSON  SIGNING  AS  AGENT,  ETC.  Where  the 
instrument  contains  or  a  person  adds  to  his  signature  words  indicating  that  he  signs 
for  or  on  behalf  of  a  principal,  or  in  a  representative  capacity,  he  is  not  liable  on  the 
instrument  if  he  was  duly  authorized;  but  the  mere  addition  of  words  describing  him 
as  an  agent,  or  as  filling  a  representative  character,  without  disclosing  his  principal, 
does  not  exempt  him  from  personal  liability. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1536.    In  effect  July  31,  1917. 

§3102.  SIGNATUBEBTPROOUBATION;  EFFECT  OF.  A  signature  by 
"procuration"  operates  as  notice  that  the  agent  has  but  a  limited  authority  to  sign, 
and  the  principal  is  bound  only  in  case  the  agent  in  so  signing  acted  within  the  actual 
limits  of  his  authority. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1636.  In  effect  July  31, 1917. 

§  3103.    EFFECT  OF  INDORSEMENT  BY  INFANT  OB  COBPOBATION. 

The  indorsement  or  assignment  of  the  instrument  by  a  corporation  or  by  an  infant 
passes  the  property  therein,  notwithstanding  that  from  want  of  capacity  the  corpora- 
tion or  infant  may  incur  no  liability  thereon. 

Mistory:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1536.    In  effect  July  31,  1917. 

§  3104.  FOBGED  SIGNATUBE ;  EFFECT  OF.  When  a  signature  is  forged 
or  made  without  the  authority  of  the  person  whose  signature  it  purports  to  be,  it  is 
wholly  inoperative,  and  no  right  to  retain  the  instrument,  or  to  give  a  discharge 
therefor,  or  to  enforce  payment  thereof  against  any  party  thereto,  can  be  acquired 
through  or  under  such  signature,  unless  the  party,  against  whom  it  is  sought  to  enforce 
such  right,  is  precluded  from  setting  up  the  forgery  or  want  of  authority. 

Mistory:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1536.    In  effect  July  31,  1917. 

ARTICLE  n. 

CONSIDERATION. 
I  3105.  Presumption  of  consideration. 
I  3106.  Consideration,  what  constitutes. 
§  3107.  What  constitutes  holder  for  value. 
§  3108.  When  lien  on  instrument  constitutes  holder  for  value. 
$  3109.  Effect  of  want  [or  failure]  of  consideration. 
f  3110.  Liability  of  accommodation  party. 

§  3106.  PRESUMPTION  OF  CONSIDERATION.  Every  negotiable  instru- 
ment is  deemed  prima  facie  to  have  been  issued  for  a  valuable  consideration;  and 
every  person  whose  signature  appears  thereon  to  have  become  a  party  thereto  for 
value. 

Mistory:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1637.    in  efTeet  July  81,  1917. 
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§  3106.  CONSIDERATION,  WHAT  CONSTITUTES.  Value  is  any  consid- 
eration sufficient  to  support  a  simple  contract.  An  antecedent  or  preexisting  debt 
constitutes  value;  and  is  deemed  such  whether  the  instrument  is  payable  on  demand 
or  at  a  future  time. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1537.    In  effect  July  31.  1917. 

§3107.  WHAT  CONSTITUTES  HOLDER  FOR  VALUE.  Where  value 
has  at  any  time  been  given  for  the  instrument,  the  holder  is  deemed  a  holder  for 
value  in  respect  to  all  parties  who  become  such  prior  to  that  time. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1537.    In  effect  July  31,  1917. 


§  3108.    WHEN  LIEN  ON  INSTRUMENT  CONSTITUTES  HOLDER  FOB 

VALUE.    Where  the  holder  has  a  lien  on  the  instrument,  arising  either  from  contract 
or  by  implication  of  law,  he  is  deemed  a  holder  for  value  to  the  extent  of  his  lien. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1537.     In  effect  July  31,  1917. 


1.  Indomeinciit,  aulllcleiicy  of.  —  An  In- 
dorsement is  not  ineflPective  because  the 
words  "demand,  notice  and  protest  waived" 
are  written  above  it. — Rucker  v.  Carpenter, 
29   Cal.   App.    678,   157   Pac.   524. 

2.  An  indorsement  by  the  payee  of  a 
promissory  note  in  the  following:  manner: 
"May  22,  1913.  Demand,  notice  and  protest 
waived.     J.  R.  Pentuff,"  followed  by  an  in- 


dorsement with  rubber  stamp  as  follows: 
"Pay  to  the  order  of  any  Bank,  Banker  or 
Trust  Co.,  prior  indorsements  gruaranteed, 
Nov.  11,  1913,  the  Arllngrton  National  Bank, 
69-424.  of  Rosslyn,  Va.,  G.  T.  Mercliant. 
Cashier,"  constitutes  a  sufficient  indorsement 
to  pass  title  to  the  holder. — ^Rucker  v.  Car- 
penter, 29  Cal.  App.  678,  157  Pac.  624. 


§  3109.    EFFECT  OF  WANT  [OR  FAILURE]  OF  CONSIDERATION.  Ab- 

sence  or  failure  of  consideration  Is  matter  of  defense  as  against  any  person  not  a 
holder  in  due  course;  and  partial  failure  or  [of]  consideration  is  a  defense  pro  tanto, 
whether  the  failure  is  an  ascertained  and  liquidated  amount  or  otherwise. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1537.    In  effect  July  31,  1917. 

§3110.  LIABILITY  OF  ACCOMMODATION  PARTY.  An  accommodation 
party  is  one  who  has  signed  the  instrument  as  maker,  drawer,  acceptor,  or  indorser, 
without  receiving  value  therefor,  and  for  the  purpose  of  lending  his  name  to  some 
other  person.  Such  a  person  is  liable  on  the  Instrument  to  a  holder  for  value,  not- 
withstanding such  holder  at' the  time  of  taking  the  instrument  knew  him  to  be  only 
an  accommodation  party. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1537.    In  effect  July  31,  1917. 
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ARTICLE  m. 

NEGOTIATION. 

§3111.  What  constitutes  negotiation. 

§  3112.  Indorsement ;  how  made. 

§  3113.  Indorsement  must  be  of  entire  instrument. 

§  3114.  Kinds  of  indorsement. 

I  3115.  Special  indorsement. 

§  3116.  Blank  indorsement;  how  changed  to  special  indorsement. 

§  3117.  When  indorsement  restrictive. 

§  3118.  Effect  of  restricting  indorsement;  rights  of  indorsee. 

§  3119.  Qualified  indorsement. 

I  3120.  Conditional  indorsement. 

§  3121.  Indorsement  of  instrument  payable  to  bearer. 

§  3122.  Indorsement  where  payable  to  two  or  more  persons. 

S  3123.  Effect  of  instrument  drawn  or  indorsed  to  a  person  as  cashier. 

§  3124.  Indorsement  where  name  is  misspelled,  etc. 

I  3125.  Indorsement  in  representative  capacity. 

§  3126.  Time  of  indorsement;  presumption. 

§  3127.  Place  of  indorsement ;  presumption. 

§  3128.  Continuation  of  negotiable  character. 

§  3129.  Striking  out  indorsement. 

I  3130.  Transfer  without  indorsement;  effect  of. 

I  3131.  When  prior  party  may  negotiate  instrument. 

§3111.  WHAT  OONSTITXTTES  NEGOTIATION.  An  instrument  is  nego- 
tiated  when  it  is  transferred  from  one  person  to  another  in  such  manner  as  to  con- 
stitute tlie  transferee  the  holder  thereof.  If  payable  to  bearer  It  is  negotiated  by 
delivery;  if  payable  to  order  it  is  negotiated  by  the  indorsement  of  the  holder  com- 
pleted by  delivery. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1538.    In  effect  July  31,  1917. 

§  3112.  INDORSEMENT;  HOW  MADE.  The  indorsement  must  be  written 
on  the  instrument  itself  or  upon  a  paper  attached  thereto.  The  signature  of  the 
indorser,  without  additional  words,  is  a  sufficient  indorsement. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1538.    In  effect  July  31,  1917. 

§3113.    INDORSEMENT  MUST  BE  OF  ENTIRE  INSTRUMENT.     The 

indorsement  must  be  an  indorsement  of  the  entire  Instrument.  An  indorsement  which 
purports  to  transfer  to  the  indorsee  a  part  only  of  the  amount  payable,  or  which  pur- 
ports to  transfer  the  instrument  to  two  or  more  indorsees  severally,  does  not  operate 
as  a  negotiation  of  the  instrument.  But  where  the  instrument  has  been  paid  in  part, 
it  may  be  indorsed  as  to  the  residue. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1638.    In  effect  July  31,  1917. 

§  3114.  KINDS  OF  INDORSEMENT.  An  indorsement  may  be  either  spe- 
cial or  in  blank;  and  it  may  also  be  either  restrictive  or  qualified,  or  conditional. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1638.    In  effect  July  31,  1917. 
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§3116.  SPEOIAL  INDORSEMENT.  A  special  indorsement  specifies  the 
person  to  whom,  or  to  whose  order,  the  Instrument  is  to  be  payable;  and  the  indorse- 
ment of  such  indorsee  is  necessary  to  the  further  negotiation  of  the  instrument.  An 
indorsement  in  blank  specifies  no  indorsee,  and  an  instrument  so  indorsed  is  payable 
to  bearer,  and  may  be  negotiated  by  delivery. 

History:     Enactment  approved  June  1,  1917,  Stata.  and  Amdts.  1917, 
p.  1538.    In  effect  July  31,  1917. 

§3116.    BLANK  INDORSEMENT;  HOW  OHANOED  TO  8PE0IM.  IN- 

DORSEMENT.  The  holder  may  convert  a  blank  indorsement  into  a  special  indorse- 
ment by  writing  over  the  signature  of  the  indorser  in  blank  any  contract  consistent 
with  the  character  of  the  indorsement 

Mittory:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1538.    In  effect  July  31,  1917. 

§  3117.  WHAT  INDORSEMENT  RESTRICTIVE.  An  indorsement  is  re- 
strictive,  which  either — 

1.  Prohibits  the  further  negotiation  of  the  instrument;   or 

2.  Constitutes  the  indorsee  the  agent  of  the  indorser;  or 

3.  Vests  the  title  in  the  indorsee  in  trust  for  or  to  the  use  of  some  other  person. 
But  the  mere  absence  of  words  implying  power  to  negotiate  does  not  make  an  indorse- 
ment restrictive. 

History:     E2nactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1538.    In  effect  July  31,  1917. 

§3118.    EFFECT    OF    RESTRICTINO    INDORSEMENT;    RIGHTS    OF 

.INDORSEE.    A  restrictive  indorsement  confers  upon  the  indorsee  the  right — 

1.  To  receive  payment  of  the  instrument; 

2.  To  bring  any  action  thereon  that  the  indorser  could  bring; 

3.  To  transfer  his  rights  as  such  indorsee,  where  the  form  of  the  indorsement 
authorizes  him  to  do  so. 

But  all  subsequent  indorsees  acquire  only  the  title  of  the  first  indorsee  under  the 
restrictive  indorsement. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1539.    In  effect  July  31,  1917. 

§3119.  QUALIFIED  INDORSEMENT.  A  qualified  indorsement  consti- 
tutes the  indorser  a  mere  assignor  of  the  title  to  the  instrument.  It  may  be  made  by 
adding  to  the  indorser's  signature  the  words  "without  recourse"  or  any  words  of 
similar  import  Such  an  indorsement  does  not  impair  the  negotiable  character  of  the 
instrument 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1639.    In  effect  July  31,  1917. 

§  3120.  CONDITIONAL  INDORSEMENT.  Where  an  indorsement  is  con- 
ditional, a  party  required  to  pay  the  instrument  may  disregard  the  condition,  and  make 
payment  to  the  indorsee  or  his  transferee,  whether  the  condition  has  been  fulfilled  or 
not.  But  any  person  to  whom  an  instrument  so  indorsed  is  negotiated,  will  hold 
the  same,  or  the  proceeds  thereof,  subject  to  the  rights  of  the  person  indorsing  condi- 
tionally. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1539.    In  effect  July  31,  1917. 
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§8121.    IMDOBSEBIEMT  OF  INSTBUMENT  PAYABLE  TO  BXABEB. 

Where  an  inBtrument,  payable  to  bearer,  is  Indorsed  specially  it  may  neyertheless  be 
further  negotiated  by  delivery;  but  the  person  indorsing  specially  is  liable  as  indorser 
to  only  such  holderai  as  make  [take]  title  through  his  indorsement. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1539.    In  efTect  July  31,  1917. 

§8122.    INDOBSEMENT  WHERE  PAYABLE  TO  TWO  OB  MOBE  PEB- 

SONS.  Where  an  instrument  is  payable  to  the  order  of  two  or  more  payees  or  indorsees 
who  are  not  partners,  all  must  indorse,  unless  the  one  indorsing  has  authority  to 
indorse  for  the  others. 

History:     E3nactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1639.    In  efTec*  July  31,  1917. 

§3123.    EFFECT  OF  AN  mSTBUliaarr  DBAWN  OB  IKDOBSED  TO  A 

PERSON  AS  CASHIER.  Where  an  instrument  is  drawn  or  indorsed  to  a  person  as 
"cashier**  or  other  fiscal  officer  of  a  bank  or  corporation,  it  is  deemed  prima  fikde 
to  be  payable  to  the  bank  or  corporation  of  which  he  is  such  officer;  and  may  be 
negotiated  by  either  the  indorsement  of  the  bank  or  corporation,  or  the  indorsement  of 
the  officer. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1639.    in  efTeort  July  31,  1917. 


1.    ladorsemeBt  Im  dae  co«r»g     Good  faith.  time  when  he  takes  the  LnBtrument,  although 

• — It    is   sufficient   to   constitute   good   faith  he  may  have  had  notice  at  some  previous 

that    the    holder    of    negotiable    paper    has  time. — Heney  v.  Sutro,  28  Cal.  App.  698,  168 

no  knowledge  of  the  defect  of  title  at  the  Pac.  972. 

§  S124.  IMDOBSEBIEMT  WHERE  NAME  IS  lOSSPELLED,  ETO.  Where 
the  name  of  a  payee  or  Indorsee  Is  wrongly  designated  or  misspelled,  he  may  Indorse 
the  instrument  as  therein  described,  adding,  if  he  think  fit,  his  proper  signature. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1639.    \n  effeort  July  81,  1917. 

§3126.  IMDOBSEBIEMT  IN  BEPRESENTATIVE  OAPAOITY.  Where 
any  person  is  under  obligation  to  indorse  in  a  representative  capacity,  he  may  indorse 
in  such  terms  as  to  negative  personal  liability. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1639.    In  effect  July  31,  1917. 

§3126.  TIME  OF  INDOBSEMENT;  PRESUMPTION.  Except  where  an 
indorsement  bears  date  after  the  maturity  of  the  instrument,  every  negotiation  is 
deemed  prima  facie  to  have  been  effected  before  the  instrument  was  overdue. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1639.    In  effect  July  31,  1917. 

§3127.  PLACE  OF  INDOBSEMENT;  PBESUMPTION.  Except  where 
the  contrary  appears,  every  indorsement  is  presumed  prima  facie  to  have  been  made 
at  the  .place  where  the  instrument  is  dated. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1639.    In  effect  July  31,  1917. 
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§3128.  OONnNUATION  OF  NSaOTIABLE  OHARAOTEB.  An  instru- 
ment  negotiable  in  its  origin  continues  to  be  negotiable  until  it  has  been  restrictiyely 
indorsed  or  discharged,  by  payment  or  otherwise. 

History:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1639.    In  effect  July  31,  1917. 

§3129.  STBIEINO  OUT  INDOBSEMENT.  The  holder  may  at  any  time 
strike  out  any  indorsement  which  is  not  necessary  to  his  title.  The  indorser  whose 
Indorsement  is  struck  out,  and  all  indorsers  subsequent  to  him,  are  thereby  relleyed 
from  liability  on  the  instrument. 

History:     £3nactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1540.    In  effect  July  31,  1917. 

§3130.  TEANSFEB  WITHOUT  INDOBSEBIENT;  EFFECT  OF.  Where 
the  holder  of  an  instrument  payable  to  his  order  transfers  it  for  value  without  indors- 
ing it,  the  transfer  vests  in  the  transferee  such  title  as  the  transferor  had  therein, 
and  the  transferee  acquires,  in  addition,  the  right  to  have  the  indorsement  of  the 
transferor.  But  for  the  purpose  of  determining  whether  the  transferee  is  a  holder  in 
due  course,  the  negotiation  takes  effect  as  of  the  time  when  the  indorsement  is  actually 
made. 

History:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1640.    In  effect  July  31,  1917. 

1.    PrescntatloB  and  deaumd— Notlee. — It  the  opportunity  to  pay  and  overcome  "the, 

is  the   duty   of   the   holder   to  present   the  equivalent   to  an   offer  of  payment  on  his 

note    at    maturity    where    the    maker    had  part." — First  Nat'l  Bank  v.  Pennlg,  28  Cal. 

agreed  It  should  be  paid  to  give  the  latter  App.  267,  151  Fac.  1168. 

§3131.    WHEN    PBIOB    PABT7    MAT    NEGOTIATE    mSTBUHENT. 

Where  an  instrument  is  negotiated  back  to  a  prior  party  such  party  may,  subject 
to  the  provisions  of  this  title,  reissue  and  further  negotiate  the  same.  But  he  is  not 
entitled  to  enforce  payment  thereof  against  any  intervening  party  to  whom  he  was 
personally  liable. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1640.    In  effect  July  31,  1917. 

AETICIiB  IV. 

BIGHTS  OF  THE  HOLDEB. 
13132.  Bight  of  holder  to  sue;  payment. 
S  3133.  What  constitutes  a  holder  in  due  course. 
S  3134.  When  person  not  deemed  holder  in  due  course. 
I  3135.  Notice  before  full  amount  paid. 
1 3136.  When  title  defective. 
I  3137.  What  constitutes  notice  of  defect. 
S  3138.  Bights  of  holder  in  due  course. 
S  3139.  When  subject  to  original  defenses. 
I  3140.  When  deemed  holder  in  due  oourse. 

§3132.  BIGHT  OF  HOLDEB  TO  SUE;  PAYMENT.  The  holder  of  a 
negotiable  instrument  may  sue  thereon  in  his  own  name  and  payment  to  him  in  due 
oourse  discharges  the  instrument 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1640.    In  effect  July  31,  1917. 
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§3133.  WHAT  OONSTITXJTES  A  HOLDEB  IN  DUE  COURSE.  A  holder 
in  due  oourse  is  a  holder  who  has  taken  the  instrument  under  the  following  conditions: 

1.  That  it  is  complete  and  regular  upon  its  face; 

2.  That  he  became  the  holder  of  it  before  it  was  overdue,  and  without  notice  that 
it  had  been  previously  dishonored,  if  such  was  the  fact; 

8.    That  he  took  it  in  good  faith  and  for  value; 

4.  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice  of  any  infirmity  in 
the  instrument  or  defect  in  the  title  of  the  person  negotiating  it. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1540.    In  effect  July  31,  1917. 

§3134.    WHEN  PEKSON  NOT  DEEMED  HOLDEB  IN  DUE  C0UB8E. 

Where  an  instrument  i>ayable  on  demand  is  negotiated  an  unreasonable  length  of  time 
after  its  issue,  the  holder  is  not  deemed  a  holder  in  due  course. 

History:  *  Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1540.    In  effect  July  31,  1917. 

§  3136.  NOnOE  BEFORE  FTTLL  AMOUNT  PAID,  Where  the  transferee 
receives  notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same  before  he  has  paid  the  full  amount  agreed  to  be  paid  therefor, 
he  will  be  deemed  a  holder  in  due  course  only  to  the  extent  of  the  amount  theretofore 
paid  by  him. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1540.    In  effect  July  31,  1917. 

1.  Pmvoae  of  extensloa  of  matnity^—  payment  or  prevent  the  running  of  the 
The  maturity  of  a  note  payable  on  demand  statute  of  limitations  so  far  as  an  action 
is  extended  only  for  the  purpose  of  prescrib-  upon  the  note  against  the  maker  is  con- 
ing a  time  within  which  the  note  may  be  cerned. — ^Merchants  Nat  Bank  v.  Bentel,  166 
presented  in  order  to  fix  the  liability  of  Cal.  473,  137  Pac.  25. 
the  indorser  and  not  to  extend  the  time  of 

§  3136.  WHEN  TITLE  DEFECTIVE.  The  title  of  a  person  who  negotiates 
an  instrument  is  defective  within  the  meaning  of  this  title  when  he  obtained  the 
instrument,  or  any  signature  thereto,  by  fraud,  duress,  or  force  and  fear,  or  other 
unlawful  means,  or  for  an  illegal  consideration,  or  when  he  negotiates  it  in  breach 
of  faith,  or  under  such  circumstances  as  amount  to  a  fraud. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1541.    In  effect  July  31,  1917. 

§3137.  WHAT  CONSTITUTES  NOTICE  OF  DEFECT.  To  constitute 
notice  of  an  infirmity  in  the  Instrument  or  defect  in  the  title  of  the  person  negotiating 
the  same,  the  person  to  whom  it  is  negotiated  must  have  had  actual  knowledge  of 
the  infirmity  or  defect,  or  knowledge  of  such  facts  that  his  action  in  taking  the  instru- 
ment amounted  to  bad  faith. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1541.    In  effect  July  31,  1917. 

§  3138.  BIGHTS  OF  HOLDEB  IN  DUE  COXTBSE.  A  holder  in  due  course 
holds  the  instrument  free  from  any  defect  of  title  of  prior  parties,  and  free  from 
defenses  available  to  prior  parties  among  themselves,  and  may  enforce  payment  of 
the  instrument  for  the  full  amount  thereof  against  all  parties  liable  thereon. 

History:     £3nactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1541.    In  etrect  July  31,  1917. 
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§  3139.  WHEN  SUBJEOT  TO  ORIGINAL  DEFENSES.  In  the  hands  of 
any  holder  other  than  a  holder  in  due  course,  a  negotiable  instrument  is  subject  to 
the  same  defenses  as  If  it  were  nonnegotiable.  Bujt  a  holder  who  derives  his  title 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to  any  fraud  or  illegality 
affecting  the  instrument,  has  all  the  rights  of  such  former  holder  in  respect  of  all 
parties  prior  to  the  latter. 

History:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1541.    In  etrect  July  81,  1917. 

§3140.  WHO  DEEMED  HOLDER  IN  DUE  OOUBSE.  Every  holder  is 
deemed  prima  facie  to  be  a  holder  in  due  course;  but  when  it  is  shown  that  the  title 
of  any  person  who  has  negotiated  the  instrument  was  defective,  the  burden  is  on  the 
holder  to  prove  that  he  or  sOme  person  under  whom  he  claims  acquired  the  title  as 
holder  in  due  course.  But  the  last-mentioned  rule  does  not  apply  in  favor  of  a  party 
who  became  bound  on  the  instrument  prior  to  the  acquisition  of  such  defective  title. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1541.    In  effect  July  31,  1917. 

AETICLE  V. 

LIABILITY  OP  PABTIE8. 

1 3141.  Liability  of  maker. 

S  3142.  Liability  of  dxawer. 

S  3143.  Liability  of  acceptors 

I  3144.  When  person  deemed  indorser. 

1 3145.  Liability  of  irregular  indorser. 

1 3146.  Warranty  where  negotiation  by  delivery,  etc. 
^«  •                 S  3147.  Liability  of  general  indorser. 

S  3148.  Liability  of  indorser  where  paper  negotiable  by  delivery. 
I  3149.  Order  in  whieh  indoraers  are  liable, 
f  3150.  Liability  of  an  agent  or  broker. 

§  3141.  LIABILITY  OF  MAKTtTl.  The  maker  of  a  negotiable  instrument 
by  making  it  engages  that  he  will  pay  it  according  to  its  tenor,  and  admits  the  exist- 
ence of  the  payee  and  his  then  capacity  to  indorse. 

History:     Ehiactment  approved  Jmie  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1541.    In  effect  July  31,  1917. 

1.  Notice  of  dishomor  —  SvAciCBej.  —  An  the  maker  had  absconded,  is  not  a  sufficient 
oral  notification  griven  by  a  notary  public  at  notice  of  dishonor. — Smith  v.  Hirst,  82  Cal. 
4:30  P.  M.  of  the  day  the  note  fell  due  that       App.  607,  168  Pac.  S84. 

§3142.  LIABILITY  OF  DKAWEB.  The  drawer  by  drawing  the  instru- 
ment admits  the  existence  of  the  payee  and  his  then  capacity  to  indorse;  and  engages 
that  on  due  presentment  the  instrument  will  be  accepted  or  paid,  or  both,  according 
to  its  tenor,  and  that  if  it  be  dishonored,  and  the  necessary  proceedings  on  dishonor 
be  duly  taken,  he  will  pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent 
indorser  who  may  be  compelled  to  pay  it  But  the  drawer  may  insert  in  the  instru- 
ment an  express  stipulation  negativing  or  limiting  his  own  liability  to  the  holder. 

History:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1541.    In  street  July  31,  1917. 

§3143.  LIABILITY  OF  AOOEPTOB.  The  acceptor  by  accepting  the  in- 
strument  engages  that  he  will  pay  it  according  to  the  tenor  of  his  acceptance;  and 
admits — 
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1.  The  existence  of  the  drawer,  the  genuineness  of  his  signature,  and  his  capacity 
and  authority  to  draw  the  instrument;  and 

2.  The  existence  of  the  payee  and  his  then  capacity  to  indorse. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1642.    In  effect  July  31,  1917. 

§3144.  WHEN  PERSON  DEEMED  INDORSES.  A  person  placing  his 
signature  upon  an  instrument  otherwise  than  as  maker,  drawer,  or  acceptor,  is 
deemed  to  be  an  indorser,  unless  he  clearly  indicates  by  appropriate  words  his  intention 
to  be  bound  in  some  other  capacity. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1542.    In  effect  July  31,  1917. 

§  3146.  LIABILIT7  OF  IRREOTTLAR  INDORSER.  Where  a  person,  not 
otherwise  a  party  to  an  instrument,  places  thereon  his  signature  in  blank  before 
delivery  he  is  liable  as  indorser,  in  accordance  with  the  following  rules: 

1.  If  the  instrument  is  payable  to  the  order  of  a  third  person,  he  is  liable  to  the 
payee  and  to  all  subsequent  parties. 

2.  If  the  instrument  is  payable  to  the  order  of  the  maker  or  drawer,  or  is  payable 
to  bearer,  he  is  liable  to  all  parties  subsequent  to  the  maker  or  drawer. 

3.  If  he  signs  for  the  accommodation  of  the  payee,  he  is  liable  to  all  parties  subse- 
quent to  the  payee. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1542.    In  effect  July  31,  1917. 

§  S146.    WARRANTY  WHERE  NEGOTIATION  B7  DELIVERT,   ETC. 

Every  person  negotiating  an  instrument  by  delivery  or  by  a  qualified  indorsement, 
warrants — 

1.  Thut  the  instrument  is  genuine  and  in  all  respects  what  it  purports  to  be; 

2.  niat  he  has  a  good  title  to  it; 

3.  That  all  prior  parties  had  capacity  to  contract; 

4.  That  he  has  no  knowledge  of  any  fact  which  would  Impair  the  validity  of  the 
instrument  or  render  it  valueless. 

But  when  the  negotiation  is  by  delivery  only,  the  warranty  extends  in  favor  of  no 
holder  other  than  the  immediate  transferee. 

The  provisions  of  subdivision  three  of  this  section  do  not  apply  to  persons  negotiating 
public  or  corporation  securities,  other  than  bills  and  notes. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1542.    In  effect  July  31,  1917. 

§3147.  LIABILIT7  OF  GENERAL  INDORSER.  Every  indorser  who 
indorses  without  qualification,  warrants  to  all  subsequent  holders  in  due  course — 

1.  The  matters  and  things  mentioned  in  subdivision  [s]  one,  two  and  three  of  the 
next  preceding  section;   and 

2.  That  the  instrument  is  at  the  time  of  his  indorsement  valid  and  subsisting. 
And,  in  addition,  he  engages  that  on  due  presentment,  it  shall  be  accepted  or  paid, 

or  both,  as  the  case  may  be,  according  to  its  tenor,  and  that  if  it  be  dishonored,  and 
the  necessary  proceedings  on  dishonor  be  duly  taken,  he  will  pay  the  amount  thereof 
to  the  holder,  or  to  any  subsequent  indorser  who  may  be  compelled  to  pay  it 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1542.    In  effect  July  31,  1917. 
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§  S148.    LIABILITY  OF  IMDOBSEB  WHEBE  PAPEB  NKGOTIABLE  BY 

DELIVERY.    Where  a  person  places  his  Indorsement  on  an  instrument  negotiable  by 
delivery  he  incurs  all  the  liabilities  of  an  indorser. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1543.    In  effect  July  31,  1917. 

§  3149.  OBDEB  IN  WHICH  INDOBSEBS  ABE  LTABLE.  As  respects  one 
another  indorsers  are  liable  prima  facie  in  the  order  in  which  they  indorse;  but  evi- 
dence is  admissible  to  show  that  as  between  or  among  themselves  they  have  agreed 
otherwise.  Joint  payees  or  Joint  indorsers  who  indorse  are  deemed  to  indorse  jointly 
and  severally. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1643.    In  effect  July  31,  1917. 

§  3160.  LIABILITY  OF  AN  AGENT  OB  BBOKEB.  Where  a  broker  or 
other  agent  negotiates  an  instrument  without  indorsement  he  incurs  all  the  liabilities 
prescribed  by  section  three  thousand  one  hundred  forty-seven,  unless  he  discloses  the 
name  of  his  principal,  and  the  fact  that  he  is  acting  only  as  agent. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1543.    In  effect  July  31,  1917. 


ARTICLE  VI. 

PRESENTMENT  FOR  PAYMENT. 

S  3151.  Effect  of  want  of  demand  on  principal  debtor. 

I  3152.  Presentment  where  instroment  is  not  payable  on  demand  and  where  payable  on  demand. 

§  3153.  What  constitutes  a  sufficient  presentment. 

f  3154.  Place  of  presentment. 

f  3155.  Instrument  must  be  exhibited. 

f  3156.  Presentment  where  instrument  payable  at  bank. 

§  3157.  Presentment  where  principal  debtor  is  dead. 

8  3158.  Presentment  to  persons  liable  as  partners. 

I  3159.  Presentment  to  joint  debtors. 

1 3160.  When  presentment  not  required  to  charge  the  drawer. 

f  3161.  When  presentment  not  required  to  charge  the  indorser. 

§  3162.  When  delay  in  making  presentment  is  excused. 

§  3163.  When  presentment  may  be  dispensed  with. 

I  3164.  When  instrument  dishonored  by  nonpayment. 

(  3165.  Liability  of  person  secondarily  liable,  when  instrument  dishonored. 

f  3166.  Time  of  maturity. 

§  3167.  Time;  how  computed. 

S  3168.  Rule  where  instrument  payable  at  bank. 

f  3169.  What  constitutes  payment  in  due  course. 

§3161.    EFFECT  OF  WANT  OF  DEHEAND  ON  PBINOIPAL  DEBTOB. 

Presentment  for  payment  is  not  necessary  in  order  to  charge  the  person  primarily 
liable  on  the  instrument;  but  if  the  instrument  is,  by  its  terms,  payable  at  a  special 
place,  and  he  is  able  and  willing  to  pay  it  there  at  maturity,  such  ability  and  willing- 
ness are  equivalent  to  a  tender  of  payment  upon  his  part.  But  except  as  herein  other- 
wise provided,  presentment  for  payment  is  necessary  in  order  to  charge  the  drawer 
and   indorsers. 

History:     Enactment  approved  June  1,  1917,  StaAs.  and  Amdts.  1917, 
p.  1543.    In  effect  July  31,  1917. 
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§  3162.    PBESBNTMENT  WHERE  INSTBUMENT  IS  NOT  PAYABLE  ON 

DEMAND  AND  WHERE  PAYABLE  ON  DEMAND.  Wbere  the  InBtrument  is  not  pay- 
able on  demand,  presentment  must  be  made  on  the  day  it  falls  due.  Where  it  Is 
payable  on  demand,  presentment  must  be  made  within  a  reasonable  time  after  its  issue, 
except  that  in  the  case  of  a  bill  of  exchange,  presentment  for  payment  will  be  sufD- 
dent  if  made  within  a  reasonable  time  after  the  last  negotiation  thereof. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1543.    In  effect  July  31,  1917. 

§  3163.  WHAT  CONSTITUTES  A  SUFFICIENT  PRESENTMENT.  Pre- 
sentment  for  payment,  to  be  sufficient,  must  be  made — 

1.  By  the  holder,  or  by  some  person  authorized  to  receive  payment  on  his  behalf; 

2.  At  a  reasonable  hour  on  a  business  day; 

3.  At  a  proper  place  as  herein  defined; 

4.  To  the  person  primarily  liable  on  the  instrument  or  if  he  is  absent  or  inaccessi- 
ble, to  any  person  found  at  the  place  where  the  presentment  is  made. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1544.    in  effect  July  31,  1917. 

§  3164.  PLACE  OF  PRESENTMENT.  Presentment  for  payment  is  made 
at  the  proper  place — 

1.  Where  a  place  of  payment  is  specified  in  the  instrument  and  it  is  there  presented; 

2.  Where  no  place  of  payment  is  specified,  but  the  address  of  the  person  to  make 
payment  is  given  in  the  instrument  and  it  is  there  presented; 

3.  Where  no  place  of  i>a3rment  is  specified  and  no  address  is  given  and  the  instru- 
ment is  presented  at  the  usual  place  of  business  or  residence  of  the  person  to  make 
payment; 

4.  In  any  other  case  if  presented  to  the  person  to  make  payment  wherever  he  can 
be  found,  or  if  presented  at  his  last  known  place  of  business  or  residence. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1544.    In  effect  July  31,  1917. 


§  3166.  INSTBUMENT  MTTST  BE  EXHIBITED.  The  instrument  must  be 
exhibited  to  the  person  from  whom  payment  is  demanded,  and  when  it  is  paid  must 
be  delivered  up  to  the  party  paying  it. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1544.    In  effect  July  31,  1917. 


1.     Notice    of   dishoBor   exeaacd*    ^nrken. — 

Oiving  the  notice  of  dishonor  is  suf&clently 
excused  where  the  evidence  showed  that 
on  the  day  the  note  fell  due  the  a^ent  of 
the  plaintiff  after  demandingr  payment  of 
the  note  of  the  corporation  m&ker  and  being: 
refused,  called  upon  the  other  Indorser  and 
presented  him  with  written  notice  of  dis- 
honor and  demand  for  payment,  and  asked 


for  and  obtained  from  him  the  residence  ad- 
dress of  his  co-lndorser,  and  on  the  follow- 
Ingr  day  called  at  the  address  and  was  unable 
to  find  the  co-indorser  In  or  ascertain  his 
whereabouts,  whereupon  he  proceeded  to  his 
office  and  on  the  same  day  mailed  a  notice 
of  dishonor. — Seeley  v.  Stoltz's,  Inc.,  32  Cal. 
App.    458,    163    Pac.   681. 


§8166.    PRESENTMENT  WHEBE  mSTBTTMENT  PAYABLE  AT  BANK. 

Where  the  instrument  is  payable  at  a  bank,  presentment  for  payment  must  be  made 
during  banking  hours,  unless  the  person  to  make  payment  has  no  funds  there  to  meet 
it  at  any  time  during  the  day,  in  which  case  presentment  at  any  hour  before  the  bank 
is  closed  on  that  day  is  sufficient 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1544.    In  effect  July  81,  1917. 
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§8167.    PSESENTMENT    WHERE    PRINOIPAL    DEBTOR    IB   DEAD. 

Where  a  person  primarily  liable  on  the  instrument  is  dead,  and  no  place  of  payment, 
is  specified,  presentment  for  payment  must  be  made  to  his  personal  representative  if 
such  there  be,  and  if,  with  the  exercise  of  reasonable  diligence,  he  can  be  found. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1544.    In  effect  July  31,  1917. 

§3168.    PRESENTMENT    TO    PERSONS    LIABLE    AS    PARTNERS. 

Where  the  persons  primarily  liable  on  the  instrument  are  liable  as  partners,  and  no 
place  of  payment  is  specified,  presentment  for  payment  may  be  made  to  any  one  of 
them,  even  though  there  has  been  a  dissolution  of  the  firm. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1544.    In  effect  July  31,  1917. 

§  8169.  PRESENTMENT  TO  JOINT  DEBTORS.  Where  there  are  several 
persons,  not  partners,  primarily  liable  on  the  instrument,  and  no  place  of  payment  is 
specified,  presentment  must  be  made  to  them  all. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1544.    In  effect  July  31,  1917. 

1.    IValTcr  of  presentatloB   and  motiee* —  the  back  thereof  conBtitutes  a  waiver  with- 

Where  a  promissory  note  recites  on  its  face  out  any  separate  statement  thereof. — ^White 

that  "the  makers  and  Indorsers  of  this  note  v.  Standard  Lumber  &  Wrecking^  Co.,  29  Gal. 

hereby  waive  diligence,  demand,  protest  and  App.  646,   167  Pac.  644. 
notice,"  the  indorsement  by  the  Indorsers  on 

§8160.    WHEN  PBESENTBOarr  NOT  BEQUISED  TO  OHABOE  THE 

DRAWER.  Presentment  for  payment  is  not  required  in  order  to  charge  the  drawer 
where  he  has  no  right  to  expect  or  require  that  the  drawee  or  acceptor  will  pay  the 
instrument 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1644.    in  effect  July  31,  1917. 

§3161.    WHEN  PRESENTMENT  NOT  REQUIRED  TO  CHARGE  THE 

INDORSER.  Presentment  for  payment  is  not  required  in  order  to  charge  an  indorser 
where  the  instrument  was  made  or  accepted  for  his  accommodation  and  he  has  no 
reason  to  expect  that  the  instrument  will  be  paid  if  presented. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1644.    In  effect  July  31,  1917. 

§8162.    WHEN  DELAY  IN  MAKING  PRESENTMENT  IS  EXCUSED. 

Delay  in  making  presentment  for  payment  is  excused  when  the  delay  is  caused  by 
circumstances  beyond  the  control  of  the  holder,  and  not  imputable  to  his  default, 
misconduct  or  negligence.  When  the  cause  of  delay  ceases  to  operate,  presentment 
must  be  made  with  reasonable  diligence. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1646.    In  effect  July  31,  1917. 

§3163.  WHEN  PRESENTMENT  MAT  BE  DISPENSED  WITH.  Pre- 
sentment for  payment  is  dispensed  with — 

1.  Where  after  the  exercise  of  reasonable  diligence  presentment  as  required  by  this 
title  can  not  be  made; 

2.  Where  the  drawee  is  a  fictitious  person; 

3.  By  waiver  of  presentment,  express  or  implied. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1646.    In  effect  July  31,  1917. 
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§3164.    WHEN    mSTBUHENT    DISHONORED    BY    NONPATHENT. 

The  Instniment  is  dishonored  by  nonpayment  when — 

1.  It  is  duly  presented  for  payment  and  payment  is  refused  or  can  not  be  obtained; 
or 

2.  Presentment  is  excused  and  the  instrument  is  overdue  and  unpaid. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1545.    In  effect  July  31,  1917. 

§3165.    LIABILITY    OF    PERSON    SECONDARILY    LIABLE,    WHEN 

INSTRUMENT  DISHONORED.  Subject  to  the  provisions  of  this  title,  when  the  instru- 
ment is  dishonored  by  nonpayment,  an  immediate  right  of  recourse  to  all  parties  sec- 
ondarily liable  thereon  accrues  to  the  holder. 

*  History:     E3nactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1545.    In  effect  July  31,  1917. 

§  3166.  TIME  OF  MATURITY.  Every  negotiable  mstrament  is  payable 
at  the  time  fixed  therein  without  grace.  When  the  day  of  maturity  falls  upon  Sunday, 
or  a  holiday,  the  instrument  is  payable  on  the  next  succeeding  business  day.  Instru- 
ments falling  due  or  becoming  payable  on  Saturday  are  to  be  presented  for  payment 
on  the  next  succeeding  business  day,  except  that  instruments  payable  on  demand  may, 
at  the  option  of  the  holder,  be  presented  for  payment  before  twelve  o'clock  noon  on 
Saturday  when  that  entire  day  is  not  a  holiday. 

History:     E3nactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1545.    in  effect  July  31,  1917. 

§3167.  TIME;  HOW  COMPUTED.  Where  the  instrument  is  payable  at 
a  fixed  period  after  date,  after  sight,  or  after  the  happening  of  a  specified  event,  the 
time  of  payment  is  determined  by  excluding  the  day  from  which  the  time  is  to  begin 
to  run,  and  by  including  the  date  of  payment 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1545.    in  effect  July  31,  1917. 

§3168.  BTTLE  WHERE  mSTBUMENT  PAYABLE  AT  BANK.  Where 
the  instrument  is  made  payable  at  a  bank  it  is  equivalent  to  an  order  to  the  bank 
to  pay  the  same  for  the  account  of  the  principal  debtor  thereon. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1545.    In  efrect  July  81,  1917. 

§  3169.  WHAT  OONSTTTUTES  PATMEIH!  IN  DUE  OOUBSE.  Payment 
is  made  in  due  course  when  it  is  made  at  or  after  the  maturity  of  the  instrument  to 
the  holder  thereof  in  good  faith  and  without  notice  that  his  title  is  defective. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1545.    in  effect  July  31,  1917. 
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ARTICLE  Vn. 

NOTICE  OF  DI8H0N0B. 

§  3170.  To  whom  notice  of  dishonor  must  be  given. 

§  3171.  B7  whom  given. 

I  3172.  Notice  given  by  agent. 

I  3173.  Effect  of  notice  given  on  behalf  of  holder. 

i  3174.  Effect  where  notice  is  given  bv  party  entitled  thereto. 

I  3175.  When  agent  may  give  notice. 

i  3176.  When  notice  sufficient. 

§  3177.  Form  of  notice. 

S  3178.  To  whom  notice  may  be  given. 

i  3179.  Notice  where  party  is  dead. 

I  3180.  Notice  to  partners. 

I  3181.  Notice  to  persons  jointly  liable. 

S  3182.  Notice  to  bankrupt. 

S  3183.  Time  within  which  notice  must  be  given. 

(  3184.  Where  parties  reside  in  same  place. 

i  3185.  Where  parties  reside  in  different  places. 

i  3186.  When  sender  deemed  to  have  given  due  notice. 

§  3187.  Deposit  in  post  office;  what  constitutes. 

§  3188.  Notice  to  subsequent  party. 

13189.  Where  notice  must  be  sent. 

1 3190.  Waiver  of  notice. 

f  3191.  Whom  affected  by  waiver. 

§  3192.  Waiver  of  protest. 

§  3193.  When  notice  is  dispensed  with. 

§  3194.  Delay  in  giving  notice;  how  excused. 

I  3195.  When  notice  need  not  be  given  to  drawer. 

I  3196.  When  notice  need  not  be  given  to  indorser. 

S  3197.  Notice  of  honpayment  where  acceptance  refused. 

S  3198.  Effect  of  omission  to  give  notice  of  nonacceptance. 

f  3199.  When  protest  need  not  be*  made;  when  must  be  made. 

§8170.  TO  WHOM  NOnOE  OF  DISHONOR  MUST  BE  GIVEN.  Except 
as  herein  otherwise  provided,  when  a  negotiable  Instrument  has  been  dishonored  by 
nonacceptance  or  nonpayment,  notice  of  dishonor  must  be  given  to  the  drawer  and 
to  each  Indorser,  and  any  drawer  or  Indorser  to  whom  such  notice  is  not  given  is 
discharged.   - 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917» 
p.  1546.    in  effect  July  31,  1917. 

§  3171.  BY  WHOM  GIVEN.  The  notice  may  be  given  by  or  on  behalf  of 
the  holder,  or  by  or  on  behalf  of  any  party  to  the  instrument  who  might  be  compelled 
to  pay  it  to  the  holder,  and  who  upon  taking  It  up  would  have  a  right  to  relmbnrsement 
from  the  party  to  whom  the  notice  Is  given. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1646.    in  effect  July  31,  1917. 

§8172.  NOTICE  GIVEN  B7  AGENT.  Notice  of  dishonor  may  be  given 
by  an  agent  either  In  his  own  name  or  In  the  name  of  any  party  entitled  to  given 
[give]  notice,  whether  that  party  be  his  principal  or  not 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1646.    In  efTect  July  31,  1917. 
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§8178.    EFFECT    OF    NOTICE    GIVEN    ON   BEHALF    OF    HOLDER. 

Where  notice  is  given  by  or  on  behalf  of  the  holder,  it  inures  for  the  benefit  of  all 
subsequent  holders  and  all  prior  parties  who  have  a  right  of  recourse  against  the 
party  to  whom  it  is  given. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1646.   in  efFect  July  31,  1917. 

§8174.    EFFECT  WHERE  NOTICE  IB  GIVEN  B7  PARTY  ENTITLED 

THEIRETO.  Where  notice  is  given  by  or  on  behalf  of  a  party  entitled  to  give  notice, 
it  inures  for  the  benefit  of  the  holder  and  all  parties  subsequent  to  the  party  to  whom 
notice  is  given. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1546.    In  effect  July  31,  1917. 

§  3176.  WHEN  AGENT  IffAY  GIVE  NOTICE.  Where  the  instrument  has 
been  dishonored  in  the  hands  of  an  agent,  he  may  either  himself  give  notice  to  the 
parties  liable  thereon,  or  he  may  give  notice  to  his  principal.  If  he  give  notice  to 
his  principal,  he  must  do  so  within  the  same  time  as  if  he  were  the  holder,  and  the 
principal  upon  the  receipt  of  such  notice  has  himself  the  same  time  for  giving  notice 
as  if  the  agent  had  been  an  independent  holder. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1546.    in  effect  July  31,  1917. 

§3176.  WHEN  NOTICE  SUFFICIENT.  A  written  notice  need  not  be 
signed,  and  an  insufficient  written  notice  may  be  supplemented  and  validated  by  verbal 
communication.  A  misdescription  of  the  instrument  does  not  vitiate  the  notice  unless 
the  party  to  whom  the  notice  is  given  is  in  fact  misled  thereby. 

History:     ESnactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1547.    in  effect  July  31.  1917. 

§  S177.  FORM  OF  NOTICE.  The  notice  may  be  in  writmg  or  merely  oral 
and  may  be  given  in  any  terms  which  sufficiently  identify  the  instrument,  and  indicate 
that  it  has  been  dishonored  by  nonacceptance  or  nonpayment  It  may  in  all  cases  be 
given  by  delivering  it  personally  or  through  the  mails. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1547.    In  effect  July  31,  1917. 

§3178.  TO  WHOM  NOTICE  MAY  BE  GIVEN.  Notice  of  dishonor  may 
be  given  either  to  the  party  himself  or  to  his  agent  in  that  behalf. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1547.    in  effect  July  31,  1917. 

§8179.  NOTICE  WHERE  PABT7  IS  DEAD.  When  any  party  is  dead, 
and  his  death  is  known  to  the  party  giving  notice,  the  notice  must  be  given  to  a  per- 
sonal representative,  if  there  be  one,  and  if  with  reasonable  diligence  he  can  be  found. 
If  there  be  no  personal  representative,  notice  may  be  sent  to  the  last  residence  or 
last  place  of  business  of  the  deceased* 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1547.    In  effect  July  31,  1917. 
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§3180.  NOTICE  TO  PABTNEBS.  Where  the  parties  to  be  notified  are 
partners,  notice  to  any  one  partner  Is  notice  to  the  firm  even  though  there  has  been 
a  dissolution. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1547.    in  effect  July  31,  1917. 

§3181.  NOTICE  TO  PERSONS  JOINTLY  LIABLE.  Notice  to  joint  par- 
ties  who  are  not  partners  must  be  given  to  each  of  them,  unless  one  of  them  has  author- 
ity to  receive  such  notice  for  the  others. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1547.    in  efTect  July  31,  1917. 

§3182.  NOTICE  TO  BANKRUPT.  Where  a  party  has  been  adjudged  a 
bankrupt  or  an  Insolvent,  or  has  made  an  assignment  for  the  benefit  of  creditors, 
notice  may  be  given  either  to  the  party  himself  or  to  his  trustee  or  assignee. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1647.    in  effect  July  31,  1917. 

§3183.  TIME  WITHIN  WHICH  NOTICE  MUST  BE  GIVEN.  Notice 
may  be  given  as  soon  as  the  Instrument  is  dishonored;  and  unless  delay  is  excused 
as  hereinafter  provided,  must  be  given  within  the  times  fixed  by  this  title. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1547.    in  effect  July  31,  1917. 

§  3184.  WHEBE  PABTIES  BESIDE  IN  SABIE  PLACE.  Where  the  per- 
son giving  and  the  person  to  receive  notice  reside  in  the  same  place,  notice  must  be 
given  within  the  following  times: 

1.  If  given  at  the  place  of  business  of  the  person  to  receive  notice,  it  must  be  given 
before  the  dose  of  business  hours  on  the  day  following; 

2.  If  given  at  his  residence,  it  must  be  given  before  the  usual  hours  of  rest  on 
the  day  following; 

3.  If  sent  by  mall.  It  must  be  deposited  in  the  post  office  in  time  to  reach  him  in 
usual  course  on  the  day  following. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1647.    in  effect  July  31,  1917. 

§  3186.  WHEBE  PABTIES  BESIDE  IN  DIFFEBENT  PLACES.  Where 
the  person  giving  and  the  person  to  receive  notice  reside  in  different  places,  the  notice 
must  be  given  within  the  following  times: 

1.  If  sent  by  mail,  it  must  be  deposited  in  the  post  office  in  time  to  go  by  mall 
the  day  following  the  day  of  dishonor,  or  if  there  be  no  mall  at  a  convenient  hour  on 
that  day,  by  the  next  mall  thereafter; 

2.  If  given  otherwise  than  through  the  post  office,  then  within  the  time  that  notice 
would  have  been  received*  in  due  course  of  mall,  if  it  had  been  deposited  in  the  post 
office  within  the  time  specified  in  the  last  subdivision. 

History:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1547.    in  effect  July  31,  1917. 

§3186.    WHEN  SENDEB  DEEMED  TO  HAVE  GIVEN  DUE  NOTICE. 

Where  notice  of  dishonor  is  duly  addressed  and  deposited  In  the  post  office,  the 
sender  is  deemed  to  have  given  due  notice,  notwithstanding  any  miscarriage  in  the 
mails. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1648.    In  effect  July  31,  1917. 
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§3187.  DEPOSIT  IN  POST  OFFICE;  WHAT  OONSTirnTES.  Notice  is 
deemed  to  have  been  deposited  in  poet  office  when  deposited  In  any  branch  post  office 
or  In  any  letter  box  under  the  control  of  the  post  office  department. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1548.    in  efFect  July  31,  1917. 

§3188.  NOTICE  TO  SXTBSEQUEMT  PABT7.  Where  a  party  receives 
notice  of  dishonor,  he  has,  after  the  receipt  of  such  notice,  the  same  time  for  giving 
notice  to  antecedent  parties  that  the  holder  has  after  the  dishonor. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1548.    In  efrect  July  31,  1917. 

§  3189.  WHESE  NOTICE  MTTST  BE  SENT.  Where  a  party  has  added  an 
address  to  his  signature,  notice  of  dishonor  must  be  sent  to  that  address;  but  If  he 
has  not  given  such  address,  then  the  notice  must  be  sent  as  follows: 

1.  £31ther  to  the  post  office  nearest  to  his  place  of  residence,  or  to  the  poet  office 
where  he  is  accustomed  to  receive  his  letters;  or 

2.  If  he  live  In  one  place,  and  have  his  place  of  business  In  another,  notice  may 
be  sent  to  either  place;  or 

3.  If  he  Is  sojourning  In  another  place,  notice  may  be  sent  to  the  place  where  he  Is 
sojourning. 

But  where  the  notice  Is  actually  received  by  the  party  within  the  time  specified  in 
this  tlUe,  It  will  be  sufficient,  though  not  sent  In  accordance  with  the  requirements  of 
this  section. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1548.    in  effect  July  31,  1917. 

§  3190.  WAIVES  OF  NOTICE.  Notice  of  dishonor  may  be  waived,  either 
before  the  time  of  giving  notice  has  arrived,  or  after  the  omission  to  give  due  notice, 
and  the  waiver  may  be  express  or  implied. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p:  1548.    In  efrect  July  31,  1917. 

§  3191.  WHOM  AFFECTED  BY  WAIVES.  Where  the  waiver  is  embodied 
In  the  Instrument  Itself,  It  Is  binding  upon  all  parties;  but  where  It  Is  written  above 
the  signature  of  an  Indorser,  It  binds  him  only. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1648.    in  Meet  July  31,  1917. 

§3192.  WAIVER  OF  PROTEST.  A  waiver  of  protest,  whether  in  the 
case  of  a  foreign  bill  of  exchange  •  or  other  negotiable  Instrument,  Is  deemed  to  be 
a  waiver  not  only  of  formal  protest,  but  also  of  presentment  and  notice  of  dishonor. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1548.    In  effect  July  31,  1917. 

§  3103.  WHEN  NOTICE  IS  DISPENSED  WITH.  Notice  of  dishonor  is 
dispensed  with  when,  after  the  exercise  of  reasonable  diligence,  It  can  not  be  given 
to  or  does  not  reach  the  parties  sought  to  be  charged. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1548.    in  effect  July  31,  1917. 
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§  S194.  DELAY  IN  OIVINO  NOTICE ;  HOW  EXCUSED.  Delay  in  giving 
notice  of  dishonor  is  excused  when  the  delay  is  caused  by  circumstances  beyond  the 
control  of  the  holder,  and  not  imputable  to  his  default,  misconduct  or  negligence. 
When  the  cause  of  delay  ceases  to  operate,  notice  must  be  given  with  reasonable 
diligence. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1548.    In  etrect  July  31,  1917. 

§  3105.  WHEN  NOTICE  NEED  NOT  BE  GIVEN  TO  DRAWEE.  Notice 
of  dishonor  is  not  required  to  be  given  to  the  drawer  in  either  of  the  following  cases: 

1.  Where  the  drawer  and  drawee  are  the  same  person; 

2.  When  the  drawee  is  a  fictitious  person  or  a  person  not  having  capacity  to  con- 
tract; 

3.  When  the  drawer  is  a  person  to  whom  the  instrument  is  presented  for  payment; 

4.  Where  the  drawer  has  no  right  to  expect  or  require  that  the  drawee  or  acceptor 
will  honor  the  instrument; 

6.    Where  the  drawer  has  countermanded  payment 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1648.    In  effect  July  31,  1917. 

§3196.  WHEN  NOTICE  NEED  NOT  BE  GIVEN  TO  INDOBSEB.  Notice 
of  dishonor  is  not  required  to  be  given  to  an  indorsei;  in  either  of  the  following  cases: 

1.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having  capacity  to 
contract,  and  the  indorser  was  aware  of  the  fact  at  the  time  he  indorsed  the  instru- 
ment; 

2.  Where  the  indorser  is  the  person  to  whom  the  instrument  is  presented  for  pay- 
ment; 

3.  Where  the  instrument  was  made  or  accepted  for  his  accommodation. 

History:     ESnactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1549.    In  etrect  July  31,  1917. 

§3197.    NOTICE    OF    NONPAYMENT    WHEBE    ACCEPTANCE    BE- 

FUSED.  Where  due  notice  of  dishonor  by  nonacceptance  has  been  given  notice  of  a 
subsequent  dishonor  by  nonpayment  is  not  necessary,  unless  in  the  meantime  the 
instrument  has  been  accepted. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1549.    In  effect  July  31,  1917. 

§3108.    EFFECT  OF  OMISSION  TO  GIVE  NOTICE  OF  NONACCEP- 

TANCE.  An  omission  to  give  notice  of  dishonor  by  nonacceptance  does  not  prejudice 
the  rights  of  a  holder  in  due  course  subsequent  to  the  omission. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1549.    In  effect  July  31,  1917. 

§3109.    WHEN  PBOTEST  NEED  NOT  BE  MADE;  WHEN  MUST  BE 

MADE.  Where  any  negotiable  instrument  has  been  dishonored  it  may  be  protested 
for  nonacceptance  or  nonpayment,  as  the  case  may  be;  but  protest  is  not  required 
except  in  the  case  of  foreign  bills  of  exchange. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1549.    In  effect  July  31,  1917. 
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DISCHABGE  OP  NEGOTIABLE  IN8TEUMENT8. 

I  3200.  Instrument;  how  discharged. 

(  3201.  When  persons  secondarily  liable  on,  discharged. 

§  3202.  Bight  of  party  who  discharged  instrument. 

§  3203.  Benunciation  by  holder. 

I  3204.  Cancellation;  unintentional;  burden  of  proof. 

f  3205.  Alteration  of  instrument;  effect  of. 

S  3206.  What  constitutes  a  material  alteration. 

§S200.  mSTBUMENT;  HOW  DI8CHAB0ED.  A  negotiable  instnimeiit 
is  discharged — 

1.  By  payment  in  due  course  by  or  on  behalf  of  the  principal  debtor; 

2.  By  payment  in  due  course  by  the  party  accommodated,  where  the  instrument 
is  made  or  accepted  for  accommodation; 

3.  By  the  Intentional  cancellation  thereof  by  the  holder; 

4.  By  any  other  act  which  will  discharge  a  simple  contract  for  the  payment  of 
money; 

5.  When  the  principal  debtor  becomes  the  holder  of  the  instrument  at  or  after 
maturity  in  his  own  right. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1549.    In  etrect  July  31,  1917. 

§  3201.    WHEN  PEBSONS  SECONDABILY  LIABLE  ON,  DISOHABGED. 

A  person  secondarily  liable  on  the  instrument  is  discharged — 

1.  By  any  act  which  discharges  the  instrument; 

2.  By  the  intentional  cancellation  of  his  signature  by  the  holder; 

3.  By  the  discharge  of  a  prior  party; 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party; 

6.  By  a  release  of  the  principal  debtor,  unless  the  holder's  right  of  recourse  against 
the  party  secondarily  liable  is  expressly  reserved; 

6.  By  any  agreement  binding  upon  the  holder  to  extend  the  time  of  payment,  or 
to  postpone  tlie  holder's  right  to  enforce  the  Instrument,  unless  made  with  the  assent 
of  the  party  secondarily  liable,  or  unless  the  right  of  recourse  against  such,  party  is 
expressly  reserved. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1549.    in  effect  July  31,  1917. 

§  32Q2.  BIGHT  OF  PABTY  WHO  DISOHABGED  DTSTBUHENT.  Where 
the  instrument  is  paid  by  a  party  secondarily  liable  thereon,  it  is  not  discharged;  but 
the  party  so  paying  it  is  remitted  to  his  former  rights  as  regards  all  prior  parties, 
and  he  may  strike  out  his  own  and  all  subsequent  indorsements,  and  again  negotiate 
the  instrument,  except — 

1.  Where  it  is  payable  to  the  order  of  a  third  person,  and  has  been  paid  by  the 
drawer;  and 

2.  Where  it  was  made  or  accepted  for  accommodation,  and  has  been  paid  by  the 
party  accommodated. 

History:     £hiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1650.    In  efrect  July  31,  1917. 

§3203.  BENUNCIATION  B7  HOLDEB.  The  holder  may  expressly  re- 
nounce his  rights  against  any  party  to  the  instrument,  before,  at  or  after  its  maturity. 
An  absolute  and  unconditional  renunciation  of  his  rights  against  the  principal  debtor 
1917  Sup.— ^0. 
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made  at  or  after  the  maturity  of  the  instrument  discharges  the  Instrument  But  a 
renunciation  does  not  affect  the  rights  of  a  holder  in  due  course  without  notice.  A 
renunciation  must  be  in.  writing,  unless  the  instrument  is  delivered  up  to  the  person 
primarily  liable  thereon. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1550.    In  effect  July  31,  1917. 

§3204.    OANOELLATION;    UmNTENTIONAL;   BX7BDEN   OF   PBOOF. 

A  cancellation  made  unintentionally,  or  under  a  mistake  or  without  the  authority  of 
the  holder,  is  inoperative;  but  where  an  instrument  or  any  signature  thereon  appears 
to  have  been  canceled  the  burden  of  proof-  lies  on  the  party  who  alleges  that  the  can- 
cellation was  made  unintentionally,  or  under  a  mistake  or  without  authority. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1550.    In  effect  July  31,  1917. 

§3205.  ALTERATION  OF  mSTBUMENT;  EFFECT  OF.  Where  a  nego- 
tiable instrument  is  materially  altered  without  the  assent  of  all  parties  liable  thereon, 
it  is  avoided,  except  as  against  a  party  who  has  himself  made,  authorized  or  assented 
to  the  alteration*  and  subsequent  indorsers. 

But  when  an  instrument  has  been  materially  altered  and  is  in  the  hands  of  a  holder 
in  due  course,  not  a  party  to  the  alteration,  he  may  enforce  payment  thereof  according 
to  its  original  tenor. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1550.    In  effect  July  31,  1917. 

§3206.    WHAT    CONSTITUTES    A    MATEBIAL    ALTERATION.      Any 

alteration  which  changes — 

1.  The  date; 

2.  The  sum  payable,  either  for  principal  or  interest; 

3.  The  time  or  place  of  payment; 

4.  The  number  or  the  relations  of  the  parties; 

5.  The  medium  or  currency  in  which  payment  is  to  be  made; 

Or  which  adds  a  place  of  payment  where  no  place  of  payment  is  specified,  or  any 
other  change  or  addition  which  alters  the  effect  of  the  Instrument  in  any  respect 
is  a  material  alteration. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1550.    In  effect  July  31,  1917. 
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CHAPTER  n. 

BILLS  OF  EXCHANGE. 

Article  L  Form  and  interpretation. 
IL  Acceptance. 
IIL  Presentment  for  acceptance, 
rv.  Protest. 

y.  Acceptance  for  honor. 
YL  Payment  for  honor. 
YII.  Bills  in  a  set. 

ARTICLE  I. 

FORM  AND  INTERPRETATION. 

i  3207.  Bill  of  exchange  defined. 

§3208.  Bill  not  an  assignment  of  funds  in  hands  of  drawee. 

1 3209.  Bill  addressed  to  more  than  one  drawee. 

i  3210.  Inland  and  foreign  bills  of  exchange. 

1 3211.  When  bill  maj  be  treated  as  promissorj  note. 

1 3212.  Referee  in  case  of  need. 

§  3207.  BILL  OF  EXCHANGE  DEFINED.  A  bill  of  exchange  is  an  uncon- 
ditional  order  in  writing  addressed  by  one  person  to  another,  signed  by  the  person 
giving  it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed 
or  determinable  future  time  a  sum  certain  in  money  to  order  or  to  bearer. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1651.    In  effect  July  31,  1917. 

§3208.    BILL   NOT   AN   ASSIGNMENT   OF   FUNDS   IN   HANDS   OF 

DRAWEE.  A  bill  of  itself  does  not  operate  as  an  assignment  of  the  funds  iu  the 
hands  of  the  drawee  available  for  the  payment  thereof,  and  the  drawee  is  not  liable 
on  the  bill  unless  and  until  he  accepts  the  same. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1551.    In  effect  July  31,  1917. 

§3209.  BILL  ADDRESSED  TO  MORE  THAN  ONE  DRAWEE.  A  bill 
may  be  addressed  to  two  or  more  drawees  jointly,  whether  they  are  partners  or  not; 
but  not  to  two  or  more  drawees  In  the  alternative  or  in  succession. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1551.    In  effect  July  31,  1917. 

§3210.  INLAND  AND  FOREIGN  BILLS  OF  EXCHANGE.  An  inland 
bin  of  exchange  is  a  bill  which  is,  or  on  Its  face  purports  to  be,  both  drawn  and  pay- 
able within  this  state.  Any  other  bill  is  a  foreign  bill.  Unless  the  contrary  appears 
on  the  face  of  the  bill,  the  holder  may  treat  it  as  an  inland  bill. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1551.    In  effect  July  31,  1917. 

§3211.    WHEN  BILL  MAT  BE  TREATED  AS  PROmSSORT  NOTE. 

Where  in  a  bill  drawer  and  drawee  are  the  same  person,  or  where  the  drawee  is  a 
fictitious  person,  or  a  person  not  having  capacity  to  contract,  the  holder  may  treat 
the  instrument,  at  his  option,  either  as  a  bill  of  exchange  or  a  promissory  note. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1551.    In  effect  July  31,  1917. 
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§3212.  REFESEE  IN  OASE  OF  NEED.  The  drawer  of  a  bill  and  any 
indorser  may  insert  thereon  the  name  of  a  person  to  whom  the  holder  may  resort 
in  case  of  need,  that  is  to  say  in  case  the  bill  is  dishonored  by  nonacceptance  or  non- 
payment Such  person  is  called  the  referee  in  case  of  need.  It  is  in  the  option  of 
the  holder  to  resort  to  the  referee  in  case  of  need  or  not  as  he  may  see  fit 

History:     EInactment  approved  Jmie  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1551.    In  effect  July  31,  1917. 

ARTICLE  II. 

ACCEPTANCE. 

13213.  Acceptance;  bow  made,  etc. 

§  3214.  Holder  entitled  to  acceptance  on  face  of  bill. 

§  3215.  Acceptance  by  separate  instrument. 

§  3216.  Promise  to  accept ;  when  equivalent  to  acceptance. 

I  3217.  Time  allowed  drawee  to  accept. 

§  3218.  Liability  of  drawee  retaining  or  destroying  bill. 

§  3219.  Acceptance  of  incomplete  bill. 

§  3220.  Kinds  of  acceptances. 

I  3221.  What  constitutes  a  general  acceptance. 

§  3222.  Qualified  acceptance. 

I  3223.  Bights  of  parties  as  to  qualified  acceptance. 

§3213.  AOOEPTANOE;  HOW  MADE,  ETC.  The  acceptance  of  a  biU 
is  the  signification  by  the  drawee  of  his  assent  to  the  order  of  the  drawer.  The 
acceptance  must  be  in  writing  and  signed  by  the  drawee.  It  must  not  express  that 
the  drawee,  will  perform  his  promise  by  any  other  means  than  the  payment  of  money. 

History:     Enactment  approved  June  1,  1917»  Stats,  and  Amdts.  1917, 
p.  1652.    In  effect  July  31,  1917. 

§3214.    HOLDEB  ENTITLED  TO  AOOEPTANOE  ON  FAOE  OF  BILL. 

The  holder  of  a  bill  presenting  the  same  for  acceptance  may  require  that  the  accep- 
tance be  written  on  the  bill  and,  if  such  request  is  refused,  may  treat  the  bill  as 
dishonored. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1652.    In  effect  July  31,  1917. 

§3215.  AOOEPTANOE  BT  SfiPABATE  INSTBXTMENT.  Where  an 
acceptance  is  written  on  a  paper  other  than  the  bill  itself,  it  does  not  bind  the  acceptor 
except  in  favor  of  a  person  to  whom  it  is  shown  and  who,  on  the  faith  thereof,  receives 
the  bill  for  value. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1552.    In  effect  July  31,  1917. 

§3216.    PB0MI8E   TO   AOOEPT;   WHEN  EQUIVALENT   TO   AOOEP- 

TANCE.  An  unconditional  promise  in  writing  to  accept  a  bill  before  it  is  drawn  is 
deemed  an  actual  acceptance  in  favor  of  every  person  who,  upon  the  faith  thereof, 
receives  the  bill  for  value. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1552.    In  effect  July  31,  1917. 
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§3217.  TIME  ALLOWED  DRAWEE  TO  AOOEPT.  The  drawee  is  aUowed 
twenty-four  hours  after  presentment.  In  which  to  decide  whether  or  not  he  will  accept 
the  bill;  but  the  acceptance,  if  given,  dates  as  of  the  day  of  presentation. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1562.    In  effect  July  31,  1917. 

§3218.    LIABILITY    OF    DRAWEE    BETAININO    OB    DESTBOYINa 

BIULk  Where  a  drawee  to  whom  a  bill  is  delivered  for  acceptance  destroys  the  same, 
or  refuses  within  twenty-four  hours  after  such  delivery,  or  within  such  other  period 
as  the  holder  may  allow,  to  return  the  bill  accepted  or  nonaccepted  to  the  holder,  he 
will  be  deemed  to  have  accepted  the  same. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1652.    In  effect  July  31,  1917. 

§  3219.  AOOEPTANOE  OF  INOOMPLETE  BILL.  A  biU  may  be  accepted 
before  It  has  been  signed  by  the  drawer,  or  while  otherwise  incomplete,  or  when  it 
is  overdue,  or  after  It  has  been  dishonored  by  a  previous  refusal  to  accept*  or  by  non- 
payment. But  when  a  bill  payable  after  sight  is  dishonored  by  nonacceptance  and 
the  drawee  subsequently  accepts  it,  the  holder  in  the  absence  of  any  different  agree- 
ment, is  entitled  to  have  the  bill  accepted  as  of  the  date  of  the  first  presentment 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1662.    In  effect  July  31,  1917. 

§3220.  KINDS  OF  ACCEPTANCE.  An  acceptance  is  either  general  or 
qualified.  A  general  acceptance  assents  without  qualification  to  the  order  of  the 
drawer.  A  qualified  acceptance  in  express  terms  varies  the  efCect  of  the  bill  as 
drawn. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1662.    In  effect  July  31,  1917. 

§3221.    WHAT    CONSTITUTES    A    GENERAL    ACCEPTANCE.      An 

acceptance  to  pay  at  a  particular  place  is  a  general  acceptance,  unless  it  expressly 
states  that  the  bill  is  to  be  paid  there  only  and  not  elsewhere. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1663.    In  effect  July  31,  1917. 

§3222.    QUALIFIED  ACCEPTANCE.     An  acceptance  is  qualijSed,  which 


1.  Conditional,  that  is  to  say,  which  makes  payment  by  the  acceptor  dependent  on 
the  fulfillment  of  a  condition  therein  stated; 

2.  Partial,  that  Is  to  say,  an  acceptance  to  pay  part  only  of  the  amount  for  which 
the  bill  is  drawn; 

3.  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particular  place; 

4.  Qualified  as  to  time; 

6.    The  acceptance  of  some  one  or  more  of  the  drawees,  but  not  of  all. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1663.    In  effect  July  31,  1917. 

§  3223.    BIGHTS  OF  PARTIES  AS  TO  QUALIFIED  ACCEPTANCE.  The 

holder  may  refuse  to  take  a  qualified  acceptance,  and  if  he  does  not  obtain  an  unquali- 
fied acceptance,  he  may  treat  the  bill  as  dishonored  by  nonacceptance.  Where  a 
qualified  acceptance  is  taken  the  drawer  and  indorsers  are  discharged  from  liability 
on  the  bill,  unless  they  have  expressly  or  impliedly  authorized  the  holder  to  take  a 
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Qualified  acceptance,  or  subsequently  assent  thereto.  When  the  drawer  or  an  Indorser 
receives  notice  of  a  qualified  acceptance,  he  must,  within  a  reasonable  time,  express 
his  dissent  to  the  holder,  or  he  will  be  deemed  to  have  assented  thereto. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1553.    In  effect  July  31,  1917. 

ARTICLE  III. 

PEESENTMENT  FOR  ACCEPTANCE. 
§  3224.  When  presentment  for  acceptance  must  be  made. 
9  3225.  When  failure  to  present  releases  drawer  and  indorser. 
§  3226.  Presentment;  how  made. 
I  3227.  On  what  days  presentment  may  be  made. 
I  3228.  Presentment  where  time  is  insufiieient. 
§  3229.  Where  presentment  is  excused. 
1 3230.  When  dishonored  by  nonacceptance. 
I  3231.  Duty  of  holder  where  bill  not  accepted. 
§  3232.  Bights  of  holder  where  bill  not  accepted. 

§  S224.    WHEN  PRESENTMENT  FOB  ACCEPTANCE  MUST  BE  HEADE. 

Presentment  for  acceptance  must  be  made — 

1.  Where  the  bill  is  payable  after  sight,  or  in  any  other  case,  where  presentment 
for  acceptance  is  necessary  in  order  to  fix  the  maturity  of  the  instrument;  or 

2.  Where  the  bill  expressly  stipulates  that  it  shall  be  presented  for  acceptance;  or 

3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the  residence  or  place  of 
business  of  the  drawee. 

In  no  other  case  is  presentment  for  acceptance  necessary  in  order  to  render  any 
party  to  the  bill  liable. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1553.    In  effect  July  31,  1917. 

§3226.    WHEN  FAILUBE  TO  PBESENT  BELEASES  DBAWEB  AND 

INDORSER.  Except  as  herein  otherwise  provided,  the  holder  of  a  bill  which  is 
required  by  the  next  preceding  section  to  be  presented  for  acceptance  must  either 
present  it  for  acceptance  or  negotiate  It  within  a  reasonable  time.  If  he  falls  to  do 
BO,  the  drawer  and  all  indorsers  are  discharged. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1553.    In  effect  July  31,  1917. 

§3226.  PBESENTMENT ;  HOW  MADE.  Presentment  for  acceptance 
must  be  made  by  or  on  behalf  of  the  holder  at  a  reasonable  hour,  on  a  business  day 
and  before  the  bill  is  overdue,  to  the  drawee  or  some  person,  authorized  to  accept  or 
refuse  acceptance  on  his  behalf;  and — 

1.  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are  not  partners,  pre- 
sentment must  be  made  to  them  all,  unless  one  has  authority  to  accept  or  refuse 
acceptance  for  all,  in  which  case  presentment  may  be  made  to  him  only; 

2.  Where  the  drawee  is  dead,  presentment  may  be  made  to  his  personal  represen- 
tative; 

3.  Where  the  drawee  has  been  adjudged  a  bankrupt  or  an  insolvent  or  has  made 
an  assignment  for  the  benefit  of  creditors,  presentment  may  be  made  to  him  or  to  his 
trustee  or  assignee. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1554.    In  effect  July  31,  1917. 
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§8227.    ON  WHAT  DATS  PBESENTBDBNT  MAT  BE  MADE.    A  biU  may 

be  presented  for  acceptance  on  any  day  on  which  negotiable  instruments  may  be 
presented  for  payment  under  the  provisions  of  sections  three  thousand  one  hundred 
fifty-four  and  three  thousand  one  hundred  sixty-seven.  When  Saturday  is  not  other- 
wise a  holiday,  presentment  for  acceptance  may  be  made  before  twelve  o'clock^  noop,  on 
that  day. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1654.    In  effect  July  31,  1917. 

§3228.  PBE8ENTMENT  WHERE  TIME  IS  INSUFFICIENT.  Where 
the  holder  of  a  bill  drawn  payable  elsewhere  than  at  the  place  of  business  or  the 
residence  of  the  drawee  has  not  time  with  the  exercise  of  reasonable  diligence  to 
present  the  bill  for  acceptance  before  presenting  it  for  payment  on  the  day  that  it 
falls  due,  the  delay  caused  by  presenting  the  bill  for  acceptance  before  presenting  it 
for  payment  is  excused' and  does  not  discharge  the  drawers  and  indorsers. 

History:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1664.    In  effect  July  31,  1917. 

§  S229.  WHERE  PRESENTMENT  IS  EXOUSED.  Presentment  for  accep- 
tance is  excused  and  a  bill  may  be  treated  as  dishonored  by  nonacceptance,  in  either 
of  the  following  cases: 

1.  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a  fictitious  person  or  a  person 
not  having  capacity  to  contract  by  bill; 

2.  Where,  after  the  exercise  of  reasonable  diligence,  presentment  can  not  be  made; 

3.  Where,  although  presentment  has  been  irregular,  acceptance  has  been  refused 
on  some  other  ground. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1664.    in  effect  July  31,  1917. 

§8230.  WHEN  DISHONORED  BT  NONAOOEPTANOE.  A  bill  is  dis- 
honored by  nonacceptance — 

1.  When  it  is  duly  presented  for  acceptance  and  such  an  acceptance  as  is  prescribed 
by  this  title  is  refused  or  can  not  be  obtained;  or 

2.  When  presentment  for  acceptance  is  excused  and  the  bill  is  not  accepted. 

History:    E3nactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1664.    In  effect  July  31,  1917. 

§3231.  DUTY  OF  HOLDER  WHERE  BILL  IS  NOT  ACCEPTED.  Where 
a  bill  is  duly  presented  for  acceptance  and  is  not  accepted  within  the  prescribed  time 
the  person  presenting  it  must  treat  the  bill* as  dishonored  by  nonacceptance  or  he 
loses  the  right  of  recourse  against  the  drawer  and  indorsers. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1664.    In  effect  July  31,  1917. 

§3232.    RIGHTS   OF   HOLDER   WHERE   BILL   IS   NOT   ACCEPTED. 

When  a  bill  is  dishonored  by  nonacceptance,  an  immediate  right  of  recourse  against 
the  drawers  and  indorsers  accrues  to  the  holder  and  no  presentment  for  payment  is 
necessary. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1664.    In  effect  July  31,  1917. 
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ARTICLE  IV. 

PROTEST. 
« 

§  3233.  In  what  cases  protest  necessary. 

§  3234.    Protest;  how  made. 

§  3235.  Protest;  bj  whom  made. 

§  3236.  Protest;  when  to  be  made. 

13237.  Protest;  where  made. 

§  3238.  Protest  both  for  nonacceptance  and  nonpayment. 

§  3239.  Protest  before  maturity  where  acceptor  insolvent. 

§  3240.  When  protest  dispensed  with. 

i  3241.  Protest  where  bill  is  lost,  etc. 

§3233.  IN  WHAT  OASES  PROTEST  NEOESSART!  Where  a  foreign 
bill  appearing  on  its  face  to  be  such  is  dishonored  by  nonacceptance,  it  must  be  duly 
protested  for  nonacceptance,  and  where  such  a  bill  which  has  not  previously  been  dis- 
honored by  nonacceptance  is  dishonored  by  nonpayment,  it  must  be  duly  protested  for 
nonpayment  If  It  is  not  so  protested,  the  drawer  and  Indorsers  are  discharged.  Where 
a  bill  does  not  appear  on  its  face  to  be  a  foreign  bill,  protest  thereof  in  case  ofR  dishonor 
is  unnecessary. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1555.    In  effect  July  31,  1917. 

§  3234.  PROTEST ;  HOW  MADE.  The  protest  must  be  annexed  to  the  bill, 
or  must  contain  a  copy  thereof  and  must  be  under  the  hand  and  seal  of  the  notary 
making  it,  and  must  specify — 

1.  The  time  and  place  of  presentment; 

2.  The  fact  that  presentment  was  made  and  the  manner  thereof; 

3.  The  cause  or  reason  for  protesting  the  bill; 

4.  The  demand  made  and  the  answer  given,  if  any,  or  the  fact  that  the  drawee  or 
acceptor  could  not  be  found. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1555.    In  effect  July  31,  1917. 

§  3235.    PROTEST ;  BT  WHOM  MADE.    Protest  may  be  made  by— 

1.  A  notary  public;  or 

2.  By  any  respectable  resident  of  the  place  where  the  bill  is  dishonored,  in  the 
presence  of  two  or  more  credible  witnesses. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1555.    In  effect  July  31,  1917. 

§ 3236.  PROTEST;  WHEN  TO  BE  MADE.  When  a  bill  is  protested,  such 
protest  must  be  made  on  the  day  of  its  dishonor,  unless  delay  is  excused  as  herein 
provided.  When  a  bill  has  been  duly  noted,  the  protest  may  be  subsequently  extended 
as  of  the  date  of  the  noting. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1555.    In  effect  July  31,  1917. 

§3237.  PROTEST;  WHERE  TO  BE  MADE.  A  bill  must  be  protested  at 
the  place  where  it  is  dishonored,  except  that  when  a  bill  drawn  payable  at  the  place 
of  business,  or  residence  of  some  person  other  than  the  drawee,  has  been  dishonored 
by  nonacceptance,  it  must  be  protested   for  nonpayment  at  the  place  where  it  is 
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expressed  to  be  payable,  and  no  further  presentment  for  payment  to,  or  demand  on, 
the  drawee  is  necessary. 

History:    Enactment  approved  Jmie  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1656.    In  effect  July  31,  1917. 

§3238.  PBOTEST  BOTH  FOB  NONAOOEPTANCE  AND  NONFAT- 

MENT.  A  bill  which  has  been  protested  for  nonacceptance  may  be  subsequently 
protested  for  nonpayment 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1555.    In  effect  July  31,  1917. 

§3239.    PBOTEST  BEFOBE  MATUBITY  WHEBE  ACOEPTOB  INBOL- 

VENT.  Where  the  acceptor  has  been  adjudged  a  bankrupt  or  an  insolvent,  or  haa 
made  an  assignment  for  the  benefit  of  creditors,  before  the  bill  matures,  the  holder 
may  cause  the  bill  to  be  protested  for  better  security  against  the  drawer  and  indorsers. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1556.    In  effect  July  31,  1917. 

§3240.  ¥mEN  PBOTEST  DISPENSED  WITH.  Protest  is  dispensed  with 
by  any  circumstances  which  would  dispense  with  notice  of  dishonor.  Delay  in  noting 
or  protesting  is  excused  when  delay  is  caused  by  circumstances  beyond  the  control  of 
the  holder  and  not  imputable  to  his  default,  misconduct  or  negligence.  When  the 
cause  of  delay  ceases  to  operate,  the  bill  must  be  noted  or  protested  with  reasonable 
diligence. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1556.    In  effect  July  31,  1917. 

§3241.  PBOTEST  WHEBE  BILL  IS  LOST,  ETC.  When  a  biU  is  lost  or 
destroyed  or  is  wrongly  detained  from  the  person  entitled  to  hold  it,  protest  may  be 
made  on  a  copy  or  written  particulars  thereof. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1556.    in  effect  July  31,  1917. 

ARTICLE  V. 
ACCEPTANCE  FOB  HONOR. 

1 3242.  When  bill  may  be  accepted  for  honor. 

1 3243.  Acceptance  for  honor;  how  made. 

I  3244.  \Vhen  deemed  to  be  an  acceptance  for  honor  of  the  drawer. 

i  3245.  Liability  of  the  acceptor  for  honor. 

I  3246.  Agreement  of  acceptor  for  honor. 

i  3247.  Maturity  of  bill  payable  after  sight ;  accepted  for  honor,  etc. 

1 3248.  Protest  of  bill  accepted  for  honor,  etc. 

1 3249.  Presentment  for  payment  to  acceptor  for  honor;  how  made. 
I  3250.  When  delay  in  making  presentment  is  excused. 

I  3251.  Dishonor  of  biH  by  acceptor  for  honor. 

§  8242.  WHEN  BILL  MAT  BE  AOOEPTED  FOB  HONOB.  Where  a  bill 
of  exchange  has  been  protested  for  dishonor  by  nonacceptance  or  protested  for  better 
security,  and  is  not  overdue,  any  person  not  being  a  party  already  liable  thereon  may, 
with  the  consent  of  the  holder,  interyene  and  accept  the  bill  supra  protest  for  the 
honor  of  any  party  liable  thereon,  or  for  the  honor  of  the  person  for  whose  account 
the  bill  is  drawn.     The  acceptance  for  honor  may  be  for  the  part  only  of  the  sum 
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for  which  the  bill  Is  drawn;  and  where  there  has  been  an  acceptance  for  honor  for 
one  party,  there  may  be  a  further  acceptance  by  a  different  person  for  the  honor  of 
another  party. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1556.    In  effect  July  31,  1917. 

§3243.  ACOEPTANCE  FOB  HONOB;  HOW  HEADE.  An  acceptance  for 
honor  supra  protest  must  be  in  writing,  and  indicate  that  it  is  an  acceptance  for  honor, 
and  must  be  signed  by  the  acceptor  for  honor. 

History:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1556.    In  effect  July  31,  1917. 

§  3241    WHEN  DEEBIED  TO  BE  AN  ACOEPTANCE  FOB  HONOB  OF 

THB  DRAWER.  Where  an  acceptance  for  honor  does  not  expressly  state  for  whose 
honor  it  is  made,  it  is  deemed  to  be  an  acceptance  for  the  honor  of  the  drawer. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1556.    In  effect  July  31,  1917. 

§3246.  LIABIUTT  OF  THE  ACCEPTOB  FOB  HONOB.  The  acceptor 
for  honor  is  liable  to  the  holder  and  to  all  parties  to  the  bill  subsequent  to  the  party 
for  whose,  honor  he  has  accepted. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1556.    In  effect  July  31,  1917. 

§3246.  AOBEEMENT  TO  ACCEPT  FOB  HONOB.  The  acceptor  for 
honor,  by  such  acceptance  engages  that  he  will  on  due  presentment  pay  the  bill 
according  to  the  terms  of  his  acceptance;  provided,  it  shall  not  have  been  paid  by 
the  drawee;  and  provided,  also,  that  it  shall  have  been  duly  presented  for  payment  and 
protested  for  nonpayment  and  notice  of  dishonor  given  hlnu 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1656.    In  effect  July  31,  1917. 

§3247.    MATUBITY    OF    BILL    PAYABLE    AFTEB    SIGHT;    ACCEP- 

TANCB  FOR  HONOR,  ETC.  Where  a  bill  payable  after  sight  is  accepted  for  honor, 
its  maturity  is  calculated  from  the  date  of  the  noting  for  nonacceptance  and  not  from 
the  date  of  the  acceptance  for  honor. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1556.    In  effect  July  31,  1917. 

§3248.  PBOTEST  OF  BILL  ACCEPTED  FOB  HONOB,  ETC.  Where  a 
dishonored  bill  has  been  accepted  for  honor  supra  protest  or  contains  a  reference  in 
case  of  need,  it  must  be  protested  for  nonpayment  before  it  is  presented  for  payment 
to  the  acceptor  for  honor  or  referee  in  case  of  need. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1557.    In  effect  July  31,  1917. 

§  3249.    PBESENTMENT  FOB  PAYMENT  TO  ACCEPTOB  FOB  HONOB ; 

HOW  MADE.  Presentment  for  payment  to  the  acceptor  for  honor  must  be  made  as 
follows: 

1.  If  it  is  to  be  presented  in  the  place  where  the  protest  for  nonpayment  was  made, 
it  must  be  presented  not  later  than  the  day  following  its  maturity. 

3902 
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2.  If  It  is  to  be  presented  In  some  other  place  than  the  place  where  It  was  pro- 
tested, then  it  must  be  forwarded  within  the  time  specified  in  section  three  thousand 
one  hundred  eighty-six. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1557.    In  effect  July  31,  1917. 

§S250.    WHEN  DELAT  IN  MAKING  PRESENTMENT  IS  EXCUSED. 

The  proYlsions  of  section  three  thousand  one  hundred  sixty-three  apply  where  there 
is  delay  in  making  presentmeilt  to  the  acceptor  for  honor  or  referee  in  case  of  need. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1567.    In  effect  July  31,  1917. 

§8251.  DISHONOB  OF  BILL  BT  AOCEPTOB  FOB  HONOB.  When  the 
bill  is  dishonored  by  the  acceptor  for  honor  it  must  be  protested  for  nonpayment  by 
him. 

HIetory:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1567.    In  effect  July  31,  1917. 

ARTICLE  VL 

PAYMENT  FOE  HONOB. 

1 3252.  Who  may  make  payment  for  honor. 

§3253.  Payment  for  honor;  how  made. 

1 3254.  Declaration  before  payment  for  honor. 

I  3255.  Preference  of  parties  offering  to  pay  for  honor. 

I  3256.   Effect  on  subsequent  parties  where  bill  is  paid  for  honor. 

I  3257.  Where  holder  refuses  to  receive  payment  supra  protest. 

§  3258.  Bights  of  payer  for  honor. 

§  3252.  WHO  MAT  HAKE  PAYMENT  FOB  HONOB.  Where  a  bill  has 
been  protested  for  nonpayment,  any  person  may  intervene  and  pay  it  supra  protest 
for  the  honor  of  any  person  liable  thereon  or  for  the  honor  of  the  person  for  whose 
account  It  was  drawn. 

History:     Bnactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1557.    In  effect  July  31,  1917. 

§8253.  PAYMENT  FOB  HONOB;  HOW  MADE.  The  payment  for  honor 
supra  protest  In  order  to  operate  as  such  and  not  as  a  mere  voluntary  payment  must 
be  attested  by  a  notarial  act  of  honor  which  may  be  appended  to  the  protest  or  form 
an  extension  to  it 

History:     Ehiactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1567.    In  effect  July  31,  1917. 

§8264.  DEOLABATION  BEFOBE  PAYMENT  FOB  HONOB.  The  notarial 
act  of  honor  must  be  founded  on  a  declaration  made  by  the  payer  for  honor  or  by 
his  agent  In  that  behalf  declaring  his  intention  to  pay  the  bill  for  honor  and  for  whose 
honor  he  pays. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1557.    In  effect  July  31,  1917. 
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§  3255.    PREFERENCE  OF  PARTIES  OFFERING  TO  PAT  FOR  HONOR. 

Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honor  of  different  parties,  the 
person  whose  payment  will  discharge  most  parties  to  the  bill  is  to  be  given  the 
preference. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1557.    In  effect  July  31,  1917. 

8.  Pa7in«Bt  by  check— Rlsrbts  and  llablU- 
ties. — ^Where  a  railroad  company  in  good 
faith  draws  checks  upon  a  bank  in  which 
it  has  money  on  deposit  and  delivers  them 
to  a  construction  company  in  payment  of  an 
indebtedness,  and  the  latter  company  in- 
dorses the  checks  to  another  bank  for  col- 
lection, and  the  latter  bank,  instead  of 
cashing  the  checks,  deposits  them  in  the 
bank  on  which  they  were  drawn  and  in 
which  it  kept  a  deposit  account,  and  takes 
credit  for  the  amount  thereof  for  its  own 
purposes,  the  railroad  company  is  thereby 
exonerated,  notwithstanding  the  insolvency 
of  the  bank  on  which  they  were  drawn. — 
Utah  Construction  Co.  v.  Western  Pac.  R. 
Co..  174  Cal.  156,  162  Pac.  631. 


1.  Rules  as  to  checlcs  —  Constmctlon 
(svbd.  1). — The  provision  of  section  3255  of 
the  Civil  Code  that  the  drawer  of  a  check 
is  exonerated  by  delay  in  its  presentment 
only  to  the  extent  that  he  suffers  injury 
thereby  applies  only  to  a  case  where  there 
has  been  delay  in  presentment,  and  not  to  a 
case  where  there  was  a  presentment  to  the 
drawee  and  credit  with  the  drawee  was 
accepted  in  lieu  of  cash. — ^Utah  Construction 
Co.  V.  Western  Pac.  R.  Co.,  174  Cal.  156,  162 
Pac.  631. 

2.  A  credit  given  for  the  amount  of  a 
check  by  the  bank  upon  which  it  is  drawn 
is  equivalent  to,  and  will  be  treated  as,  a 
payment  of  the  check. — Utah  Construction 
Co.  V.  Western  Pac.  R.  Co.,  174  Cal.  166.  162 
Pac.  631. 


§3266.    EFFECT  ON  SUBSEQUENT  PARTIES  WHEBE  BILL  IS  PAID 

FOR  HONOR.  Where  a  bill  has  been  paid  for  honor,  all  parties  subsequent  to  the  party 
for  whose  honor  It  is  paid  are  discharged,  but  the  payer  for  honor  is  subrogated  for,  and 
succeeds  to,  both  the  rights  and  duties  of  the  holder  as  regards  the  party  for  whose  honor 
he  pays  and  all  parties  liable  to  the  latter. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1557.    In  effect  July  31,  1917. 

§  3267.    WHEBE  HOLDEB  BEFUSES  TO  BEOEIVE  PAYMENT  SUPBA 

PROTEST.  Where  the  holder  of  a  bill  refuses  to  receive  payment  supra  protest,  he 
loses  his  right  of  recourse  against  any  party  who  would  have  been  discharged  by  such 
pajrment. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1558.    In  effect  July  31,  1917. 

§8268.  BIGHTS  OF  PATEB  FOB  HONOB.  The  payer  for  honor,  on 
paying  to  the  holder  the  amount  of  the  bill  and  the  notarial  expenses  incidental  to  its 
dishonor,  is  entitled  to  receive  both  the  bill  itself  and  the  protest. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1558.    In  effect  July  31,  1917. 
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AETICLE  Vn. 

BILLS  m  A  SET. 

I  3259.  Bills  in  sets  constitute  one  bill. 

13260.  Bight  of  holders  where  different  parts  are  negotiated. 

1 3261.  Liability  of  holder  who  indorses  two  or  more  parts  of  a  set  to  different  persons. 

1 3262.  Acceptance  of  bills  drawn  in  sets. 

1 3263.  Payment  by  acceptor  of  bills  drawn  in  sets. 
§  3264.  Effect  of  discharging  one  of  a  set. 

§3259.  BILLS  IN  SETS  CONSTITUTE  ONE  BILL.  Where  a  biU  is  drawn 
in  a  set,  each  part  of  the  set  being  numbered  and  containing  a  reference  to  the  other 
parts,  the  whole  of  the  parts  constitutes  one  bill. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1558.    In  effect  July  31,  1917. 

§3260.    BIGHT    OF  HOLDEBS    WHEBE    DIFFEBENT    PABTS    ABE 

NEKK)TIATED.  Where  two  or  more  parts  of  a  set  are  negotiated  to  dlfTerent  holders 
In  due  course,  the  holder  whose  title  first  accrues  is  as  between  such  holders  the  true 
owner  of  the  bill.  But  nothing  In  this  section  affects  the  rights  of  a  person  who  In 
due  course  accepts  or  pays  the  part  first  presented  to  him. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1558.    In  effect  July  31,  1917. 

§3261.    LIABILITY  OF  HOLDEB  WHO  INDOBSES  TWO  OB  MOBE 

PARTS  OF  A  SET  TO  DIFFERENT  PERSONS.  Where  the  holder  of  a  set  indorses 
two  or  more  parts  to  different  persons  he  is  liable  on  every  such  part,  and  every 
indorser  subsequent  to  him  Is  liable  on  the  part  he  has  himself  indorsed,  as  if  such 
parts  were  separate  bills. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1558.    In  effect  July  31,  1917. 

§3262.  ACCEPTANCE  OF  BILLS  DBAWN  IN  SETS.  The  acceptance 
may  be  written  on  any  part  and  it  must  be  written  on  one  part  only.  If  the  drawee 
accepts  more  than  one  part,  and  such  accepted  parts  are  negotiated  to  different  holders 
in  due  course,  he  Is  liable  on  every  such  part  as  if  it  were  a  separate  bill. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1558.    In  effect  July  31,  1917. 

§  3263.  PAYMENT  BT  ACCEPTOB  OF  BILLS  DBAWN  IN  SETS.  When 
the  acceptor  of  a  bill  drawn  in  a  set  pays  It  without  requiring  the  part  bearing  his 
acceptance  to  be  delivered  up  to  him,  and  that  part  at  maturity  is  outstanding  in 
the  hands  of  a  holder  in  due  course,  he  is  liable  to  the  holder  thereon. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1558.    In  effect  July  31,  1917. 

§  3264  EFFECT  OF  DI8CHAB0IN0  ONE  OF  A  SET.  Except  as  herein 
otherwise  provided  where  any  one  part  of  a  bill  drawn  in  a  set  is  discharged  by  pay- 
ment or  otherwise  the  whole  bill  is  discharged. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1558.    In  effect  July  31,  1917. 
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CHAPTER  ni, 
PBOMISSOBY  NOTES  AND  CHECKS. 

ARTICLE  I. 

§  3265.    Promissory  note  defined. 

i  3265a.  Check  defined. 

S  3265b.  Within  what  time  a  check  must  be  presented. 

1 3265c.   Certification  of  check;  effect  of. 

§  3265d.  Effect  where  the  holder  of  check  procures  it  to  be  certified. 

I  3265e.  When  check  operates  as  an  assignment. 

§3266.  PBOinSSOBT  NOTE  DEFINED.  A  negotiable  promissory  note 
within  the  meaning  of  this  title  is  an  unconditional  promise  In  writing  made  by  one 
person  to  another  signed  by  the  maker  engaging  to  pay  on  demand,  or  at  a  fixed  or 
determinable  future  time»  a  sum  certain  In  money  to  order  or  to  bearer.  Where  a  note 
is  drawn  to  the  maker's  own  order,  it  is  not  complete  until  indorsed  by  him. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1659.    In  effect  July  31,  1917. 

§S265a.  OHECK  DEFINED.  A  check  is  a  bill  of  exchange  drawn  on  a 
bank  payable  on  demand.  Ehccept  as  herein  otherwise  provided,  the  provisions  of  this 
title  applicable  to  a  bill  of  exchange  payable  on  demand  apply  to  a  check. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1669.    In  effect  July  31,  1917. 

§3266b.    WITHIN  WHAT  TIME  A  OHEOK  MUST  BE  PRESENTED.    A 

check  must  be  presented  for  payment  within  a  reasonable  time  after  its  issue  or  the 
drawer  will  be  discharged  from  liability  thereon  to  the  extent  of  the  loss  caused  by  the 
delay. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1569.    In  effect  July  31,  1917. 

§32650.  OEBTIFICATION  OF  OHECK;  EFFECT  OF.  Where  a  check  is 
certified  by  the  bank  on  which  it  is  drawn,  the  certification  is  equivalent  to  an  accep- 
tance. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1659.    In  effect  July  31,  1917. 

§  32e6d.    EFFECT  WHEBE  THE  HOLDEB  OF  OHEOK  PB00XJBE8  IT 

TO  BE  CERTIBIED.  Where  the  holder  of  a  check  procures  it  to  be  accepted  or  certified 
the  drawer  and  all  Indorsers  are  discharged  from  liability  thereon. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1559.    In  effect  July  31,  1917. 

§  3265e.  WHEN  OHEOK  0PEBATE8  AS  AN  ASSIGNMENT.  A  check 
of  itself  does  not  operate  as  an  assignment  of  any  part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank,  and  the  bank  Is  not  liable  to  the  holder,  unless  and  until 
it  accepts  or  certifies  the  check. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1559.    In  effect  July  31,  1917. 
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CHAPTER  IV. 

GENERAL  PROVISIONS. 

ARTICLE  I. 

f  3266.    Definitions  and  meaning  of  tenns. 

I  3266a.  Person  primarily  liable  on  instrument. 

§  3266b.  Reasonable  time,  what  constitutes. 

1 3266e.  Time,  how  computed,  when  last  day  falls  on  holiday. 

f  3266d.  Application  of  act. 

§3266.  DEFINITIONS  AND  MEANINO  OF  TERMS.  In  this  title,  unless 
the  context  otherwise  requires — 

"Acceptance"  means  an  acceptance  completed  by  delivery  or  notification. 

"Action"  includes  counterclaim  and  set-off. 

"Bank"  Includes  any  person  or  association  of  persons  carrying  on  the  business  of 
banking,  whether  incorporated  or  not. 

"Bearer"  means  the  person  in  possession  of  a  bill  or  note  which  is  payable  to  bearer. 

*Bill"  means  bill  of  exchange,  and  "note"  means  negotiable  promissory  note. 

'Delivery"  means  transfer  of  possession,  actual  or  construdtlve,  from  one  person  to 
another. 

"Holder"  means  the  payee  or  Indorsee  of  a  bill  or  note,  who  Is  in  possession  of  It, 
or  the  bearer  thereof. 

"Indorsement"  means  an  indorsement  completed  by  delivery. 

'Instrument"  means  negotiable  instrument. 

'Issue"  means  the  first  delivery  of  the  Instrument  complete  in  form,  to  a  person  who 
takes  it  as  a  holder. 

"Person"  Includes  a  body  of  persons,  whether  Incorporated  or  not 

"Value"  means  valuable  consideration. 

"Written"  includes  printed,  and  "writing"  includes  print 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1559.    In  effect  July  31,  1917. 

§  3266a.  PEBSON  PBIUASILT  LIABLE  ON  INSTRUMENT.  The  per- 
son  "primarily"  liable  on  an  Instrument  is  the  person  who  by  the  terms  of  the  instru- 
ment is  absolutely  required  to  pay  the  same.  All  other  parties  are  "secondarily" 
liable. 

HIttory:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1560.    in  effect  July  31,  1917. 

§  3266b.  SEASONABLE  TIME,  WHAT  C0NSTITI7TES.  In  determining 
what  is  a  "reasonable  time"  or  an  "unreasonable  time,"  regard  is  to  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade  or  business  (if  any)  with  respect  to  such 
Instruments,  and  the  facts  of  the  particular  case. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1560.    In  effect  July  31,  1917. 

§  3266c.    TIME,   HOW   COMPITTED,   WHEN   LAST   DAT  FALLS   ON 

HOLIDAY.  Where  the  day,  or  the  last  day,  for  doing  any  act  herein  required  or 
permitted  to  be  done  falls  on  Sunday  or  on  a  holiday,  the  act  may  be  done  on  the 
next  succeeding  secular  or  business  day. 

History:    Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917,  ' 
p.  1660.    In  effect  July  31,  1917. 
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§3266d.  APPLIOATION  OF  ACT.  The  provisions  of  this  title  do  not 
apply  to  negotiable  instruments  made  and  delivered  prior  to  the  taking  effect  hereof. 
In  any  case  not  provided  for  in  this  title  the  rules  of  law  and  equity  including  the 
law  merchant  shall  govern. 

History:     Enactment  approved  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1560.     In  effect  July  31,  1917. 


§  3281. 

1.  Who  may  recover  damaffe«« — ^Where  it 
is  agreed  between  the  owner  of  a  tract 
of  land  and  an  agent  to  whom  the  exclusive 
sale  thereof  had  been  given  for  a  period 
of  years,  that  the  agent  might  for  the  pur- 
pose of  raising  money  for  the  building  of 
houses  upon  the  lots  into  which  he  had 
subdivided  the  tract,  execute  a  mortgage  on 
the  property  to  run  for  not  less  than  two 
years,  and  that  the  owner  would  convey 
the  property  to  the  agent,  or  his  nominee, 
for  the  purpose  of  making  the  loan,  and 
that  after  the  execution  of  the  mortgage 
the  property  should  be  Immediately  recon- 
veyed  to  the  owner,  the*  agent,  after  the 
obtaining  of  the  loan  and  the  execution 
of  the  mortgage,  has  no  authority  to  extend 
the  time  of  payment  thereof,  so  far  as  the 
owner  is  concerned,  and  an  agreement  be- 
tween the  agent  and  the  mortgagee  for  such 
an  extension  Is  not  binding  on  the  owner, 
who  may,  upon  the  failure  of  the  agent  to 
pay  as  agreed,  recover  damages  against 
him  in  the  amount  of  the  full  Indebtedness 
without  first  paying  the  mortgage  debt. — 
Turner  v.  Howze,  28  Cal.  App.  167,  161  Pac. 
751. 

2.  Where  one  person  agrrees  to  give  an- 
other a  certain  number  of  shares  of  stock 
to  compensate  him  for  making  a  sale  of 
stock,  the  remedy  of  the  latter,  in  case  of  a 
breach  of  the  agreement,  is  an  action  for 
damages;    he    has    no    cause    of    action    to 


recover  the  agreed  value  of  the  stock. — 
OUUn  V.  Hopkins,  28  Cal.  App.  579,  158  Pac. 
724. 


§3283. 


1.  Fatvre  damages* — Compensation  may 
be  awarded  for  pain  suffered  or  to  be 
necessarily  suffered  from  the  injury.  The 
damages  must  be  limited  to  such  as  are  cer- 
tain to  result. — ^Pouchan  v.  Oodeau,  167  Cat 
692,  140  Pac.  952. 

2.  The  plaintiff  Is  entitled  only  to  such 
damages  as  by  the  evidence  it  is  reasonably 
certain  that  he  will  suffer  in  the  future. 
Damages  determined  by  conjecture  are  not 
damages  which  are  "reasonably  certain  to 
result  in  the  future." — ^Rouse  v.  Pacific  Elec. 
R.  Co..  27  Cal.  App.  772,  151  Pac.  164. 

§3287. 

1.  Interest  oa  damavea— Actloa  baaed  oa 
eoatract. — Where  the  liability  of  the  defen- 
dant in  an  action  Is  based  upon  contract 
for  goods  sold  at  certain  prices  or  at  cur- 
rent market  value,  interest  is  properly 
allowable  on  the  amounts  found  due  under 
section  3287  of  the  Civil  Code. — ^Brazil  v. 
Azevedo,  32  Cal.  App.  864,  162  Pac.  1049. 

2.  — Admtalstratog  vtolattaip  tnuKt^ — ^The 
rule  that  in  damages  for  tort  or  breach  of 
contract  interest  can  not  be  allowed  where 
the  amount  of  damages  is  unliquidated  and 
incapable  of  being  made  certain  has  no 
application  in  the  case  of  an  administrator 
who  has  violated  his  trust  by  using  estate 
property  for  his  personal  benefit. — ^Estate  of 
Piercy,  168  Cal.  756,  146  Pac.  91. 
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DIVISION  FOURTH, 

PART  I. 

BELIEF. 

TITLE  n. 

COMPENSATOBY  BELIEF. 

CHAPTER  n. 

MEASUBB  OF  DAMAGES. 


ARTICLE  I. 

DAMAGES  FOB  BBEACH  OF  CONTBAOT. 
S  3320.  Liability  for  nonpaTment  of  check  [new]. 


§3300. 

melasvre:  of  damagbs  for  breach 
of  contract. 

• 

1.  As  to  grenerally. 

2.  Abandonment  of  bulldlngr  contract. 

3,  4.  Contract  to  buy  apples. 

5,  6.  Contract  to  buy  automobiles. 

7,  8.  Contract  to  lAanufacture. 

».  Contract  to  put  In  street-work,  side- 
walks,  curbs. 
10, 11.  Contract  to  supply  oil. 

1.  As  to  s«iierall7-. — Courts  will  not,  ex- 
cept where  exemplary  damagres  are  griven. 
allow  a  party  to  a  contract  to  recover  on 
its  breach  more  than  he  would  have  received 
by  its  due  performance. — ^Johnson  v.  Hinkel, 
29  Cal.  App.  78.  154  Pac.  487. 

2.  AbaBdonment  •!  balldlBir  oontmot. — 
The  measure  of  damages  for  breach  of  a 
building:  contract  by  abandonment  is  the 
difference  between  the  contract  price  and 
the  cost  of  the  building:  and  the  loss  follow- 
ing: the  delay  in  its  completion. — ^Dunne  In- 
vestment Co.  V.  Empire  State  Surety  Co., 
27  Cal.  App.  208,  150  Pac.  406. 

8.  Contract  to  buy  apples.^ — In  an  action 
for  breach  of  a  contract  to  purchase  all  the 
apples  grrowingr  on  the  leasehold  of  the 
plaintiff,  it  is  error  to  award  the  plaintiff, 
as  damagres, ,  the  full  contract  price,  without 
taking:  into  account  the  cost  of  packing:, 
nailing  the  shook,  and  hauling:  the  apples 
to  the  desig-nated  point  of  shipment  and 
putting:  them  on  board  the  cars,  which  the 
plaintiff  was  obligrated  to  do,  notwithstand- 
ing: the  apples  were  destroyed  by  the  ele- 
ments before  harvesting:,  througrh  the  a]leg:ed 
fault  of  the  buyer  in  not  furnishing-  the  nec- 
essary materials  for  packing:.  —  Orifllth  v. 
Welbanks  &  Co.,  29  Cal.  App.  238,  155  Pac. 
120. 

4.  Where  the  property  consists  of  a  g:row- 
ing:  crop  which  was  destroyed  by  the  ele- 
ments before  it  was  harvested  and  was 
never  in  a  condition  to  be  delivered  to  the 
buyer,    the   Just   and    equitable   measure   of 

1917  Sup.— -81. 


damag:es  is  that  provided  in  this  section 
and  not  that  of  section  8311.— GrifHth  v 
Welbanks  &  Co..  29  Cal.  App.  238.  166  Pac! 

«.  Contract  to  bay  aatomobUe«.->A  com- 
plaint in  an  action  for  damag:e8  for  breach 
of  an  agreement  to  purchase  from  the  plain- 
tiff at  least  twenty-five  automobiles,  which 
alleges  that  the  defendant  ordered,  pur- 
chased and  paid  for  only  four  of  the  cars, 
and  that  if  he  had  purchased  the  remaining 
twenty-one  cars  as  agreed  the  plaintlfTs' 
profit  on  each  car  would  have  been  $100, 
suflHciently  states,  in  the  absence  of  a  spe- 
cial demurrer,  the  plaintiff's  damage  either 
under  the  rule  fixed  by  section  3300  ot  the 
Civil  Code  or  by  section  3311,  as  such  alle- 
gation Is  equivalent  to  a  statement  that 
the  price  which  defendant  agreed  to  pay 
for  each  car  was  at  least  $100  more  than 
the  value  of  the  car  to  the  plaintiff.— 
Thompson  v.  Hamilton  Motor  Co.,  170  Cal. 
737,  Ann.  Cas.  1917A  677,  161  Pac.  122. 

6.  The  right  of  the  plaintiff  to  recover 
damages  in  such  a  case  is  not  affected  by  the 
fact  that  he  did  not  have  the  cars  on  hand, 
where  it  is  shown  that  he  could  have  pro- 
cured them  in  a  reasonable  time  if  they 
had  been  ordered. — Thompson  v.  Hamilton 
Motor  Co.,  170  Cal.  787,  Ann.  Cas.  1917A  677, 
151  Pac.   122. 

7.  Contract  to  nianafactnrc. — ^The  meas- 
ure of  the  plaintiff's  damage  for  the  defen- 
dants' wilful  and  wrongful  violation  of  a 
contract  for  the  manufacture  of  soap  ac- 
cording to  a  secret  formula  furnished  by 
the  former,  where  It  is  shown  that  the 
defendants  had  knowledge  that  the  purpose 
of  the  plaintiff  was' to  permanently  estab- 
lish a  market  for  a  soap  of  superior  merit 
and  value  to  be  manufactured  for  him  in 
exact  accord  with  such  formula,  is  the 
difference  between  the  plaintiff's  actual  ex- 
penditures In  creating  a  market  for  the 
soap,  including  the  value  of  his  own  ser- 
vices, and  the  sum  received  by  him  from 
the  sales  made  of  the  soap  delivered  up  to 
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the  time  that  the  market  which  he  had  cre- 
ated had  been  destroyed  In  consequence  of 
the  breach  of  the  contract;  and,  where  it  is 
also  shown  that  such  defendants  had  con- 
verted the  secret  Ingrredlent  to  their  own 
use,  the  value  thereof  is  to  be  added  to  the 
damasre. — Grosse  v.  Petersen,  30  Cal.  App. 
482.   168  Pac.   511. 

8.  Where  a  contract  is  entered  into  by 
the  parties  with  reference  to  special  circum- 
stances known  to  them  both,  the  damases 
for  a  breach  are  not  only  those  arising: 
naturally  therefrom  and  accordingr  to  the 
usual  course  of  business,  but  also  those 
which  under  the  special  circumstances  con- 
nected with  the  transaction  flowed  from  the 
breach. — Grosse  v.  Petersen,  30  Cal.  App. 
482.    158   Pac.   511. 

0.  Contraet  to  pot  In  vtreet-vrorky  side- 
walks, enrbs. — The  owner  upon  the  breach 
of  the  provision  in  the  origrinal  asrreement 
as  to  the  putting:  in  of  street-work,  side- 
walks and  curbs,  is  entitled  to  recover  as 
damagres  the  reasonable  cost  of  such  work, 
notwithstanding:  the  contract  had  not  been 
terminated  and  no  forfeiture  declared. — 
Turner  v.  Howze,  28  Cal.  App.  167,  161  Pac. 
751. 

10.  Contract  to  niipplT-  oil. — In  an  action 
to  recover  damafi:es  for  a  breach  of  contract 
to  supply  plaintiff  with  all  the  crude  oil 
required  to  keep  its  refinery  running:  at 
full  capacity  at  a  flxed  price,  the  measure 
of  damacres  is  that  flxed  by  this  section,  and 
not  measured  under  sections  8353  and  3354. 
— National  Oil  Ref.  &  Mfg:.  Co.  v.  Producers* 
Ref.  Co..  169  Cal.  740,  147  Pac.  963. 

11.  In  determining:  the  amount  of  dam- 
ages sustained  by  the  plaintiff  from  the 
breach  of  a  contract  to  furnish  sufficient 
crude  oil  to  run  a  reflnery,  which  contract 
also  provided  that  the  defendant  was  to 
purchase  from  the  plaintiff  the  products 
of  the  reflnery,  it  is  proper  to  estimate 
the  loss  of  proflt  to  the  plaintiff  by  reason 
of  the  failure  of  the  defendant  to  furnish 
oil  at  a  flxed  price  and  to  repurchase  the 
products  after  reflnement,  also  at  a  flxed 
price. — ^National  Oil  Ref.  &  MfR.  Co.  v.  Pro- 
ducers' Ref.  Co.,  169  Cal.  740,  147  Pac.  963. 


§3302. 


1.  IVroBKfiil  refusal  of  bank  to  pay 
cheek. — The  measure  of  damag:es  ag:ainst  a 
bank  for  its  mere  neg:lig:ence  in  wrong:fully 
refusing:  to  pay  a  check  drawn  upon  it  Is 
that  provided  in  this  section. — Hartford  v. 
All  Nig:ht  and  Day  Bank,  170  Cal.  538, 
L.  R.  A.  1916A  1220.  160  Pac.  356. 

§3304. 

measure:   of  damages   for  breach 

of  covenant. 

1.  2.  As  to  g:enerally. 

3-5.  Price  paid  or  portion  thereof  (subd.  1). 

1.  As  to  generally.  —  A  warranty  in  a 
deed  that  the  real  estate  therein  described 
is  free  from  all  incumbrances  and  that  the 
grantor  and  her  heirs,  executors  and  admin- 
istrators will  warrant  and  defend  the  same 


acrainst  the  just  and  lawful  claims  and 
demands  of  all  persons  whomsoever,  can 
not  be  construed  as  a  contract  whereby  the 
grrantor  ag:reed  to  acquire  and  convey,  or 
cause  the  owner  thereof  to  convey,  an  out- 
standing: paramount  title  to  the  8:rantee. 
but  is  merely  a  promise  to  make  compensa- 
tion in  money  for  loss  due  to  an  eviction. — 
Tropico  Land  &  Imp.  Co.  v.  Lambourn,.  170 
Cal.  33,  148  Pac.  206. 

2.  The  covenant  of  warranty  in  a  deed 
conveying:  land,  or  any  interest  in  land,  is  an 
undertaking:  by  the  warrantor  that  on  the 
failure  of  the  title  which  the  deed  purports 
to  convey,  either  for  the  whole  estate  or 
for  part  only,  by  setting:  up  a  superior  title, 
he  will  make  compensation  in  money  for 
the  loss  sustained  by  such  failure. — Tropico 
Land  &  Imp.  Co.  v.  Lambourn,  170  Cal.  83. 
148   Pac.    206. 

8.     Price    paid   on   portion   tbereof    (sal»d. 

1)« — The  measure  of  damag:es  established 
by  the  code  was  one  grenerally,  if  not  uni- 
versally, prevailing:  prior  to  its  enactment. 
— ^BCcCormick  v.  Marcy.  165  Cal.  386.  132 
Pac.    449. 

4.  This  remains  the  measure  of  damacres 
despite  the  fact  that  the  covenantee,  prior 
to  the  breach,  had  conveyed  the  land,  with 
a  similar  covenant,  for  a  less  consideration, 
and  after  the  breach  had  settled  with  his 
g:rantee  for  a  correspondingr  lesser  amount. 
— McCormick  v.  Marcy,  165  Cal.  386.  132 
Pac.   449. 

5.  The  measure  of  damag:es,  where  there 
has  been  an  actual  loss  of  the  premises, 
is  the  purchase  price  and  interest  to  date 
of  eviction. — Tropico  Land  &  Imp.  Co.  v. 
Lambourn.  170  Cal.  33,  148  Pac.  206. 

§3306. 

1.  Measure  of  dauuiKeo— Breacb  of  avrec- 
mcnt  to  convey  realty* — Where  the  court 
adopted  the  measure  of  damag:es  contem- 
plated herein  instead  of  that  contemplated 
by  section  3304  it  makes  but  little  differ- 
ence where  the  element  of  bad  faith  enters, 
for  that  would  clothe  the  court  with  the 
power  to  fix  damas:es  according:  to  the  detri- 
ment shown  by  the  existing:  special  circum- 
stances of  the  case. — Kline  v.  Guaranty  Oil 
Co.,  167  Cal.  476.   140  Pac.   1. 

2.  In  an  action  to  compel  specific  perform- 
ance of  such  a  contract  on  the  part  of  the 
vendors  and  to  recover  damag:es  for  the 
failure  of  title  of  the  vendors  as  to  twenty 
acres  of  the  land  involved,  the  measure 
of  the  plaintiff's  dama£:e  is  not  the  value 
of  the  twenty  acres,  but  the  proportionate 
value  thereof  to  the  value  of  the  whole  area 
described  in  the  contract. — ^Butte  Creek 
Consol.  Dredg:ing:  Co.  v.  Olney,  178  Cal.  697. 
161  Pac.   260. 

3.  Where  a  court  of  equity  finds  itself 
unable  to  enforce  conveyance  of  all  the  land 
described  in  a  contract  of  sale  it  will  compel 
compliance  with  the  agreement  as  far  as 
possible  at  the  rate  ag:reed  upon  between 
the  contracting:  parties;  and  the  same  meas- 
ure must  be  applied  in  estimating:  the  pro- 
portion   of    the    purchase    price    recoverable 
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by  one  who  has  mistakenly  paid  for  more 
land  than  the  vendor  Is  able  to  convey. — 
Butte  Creek  Consol.  Dredirinff  Co.  v.  Olney, 
173  Cal.  697,  161  Pac.  260. 


§3308. 


1.  Mea«nre  of  damavea  for  breach  of  con- 
tract   of    sale    of    pcTflmnal    property. — The 

measure  of  damagres  for  the  failure  of  the 
seller  of  timber  to  deliver  an  agrreed  quan- 
tity, is  that  laid  down  in  this  section  as 
"the  excess,  if  any,  of  the  value  of  the 
property  to  the  buyer  over  the  amount 
which  would  have  been  due  to  the  seller 
under  the  contract,  had  it  been  fulfilled,'* 
and  this  value  to  the  buyer  is  fixed  by  sec- 
tion 3354  of  the  Civil  Code  as  the  price 
at  which  he  migrht  have  bougrht  an  equiva- 
lent thing  In  the  nearest  market. — California 
Sufirar  &  White  Pine  Agency  v.  Penoyar,  167 
Cal.  274.  139  Pac.  671. 

2.  The  measure  of  damagres,  where  sellers 
of  chalk  did  not  make  delivery  at  the 
agrreed  time,  is  the  difference  between  the 
market  value  of  the  chalk  when  it  should 
have  been  delivered  and  its  market  value 
when  it  was  delivered.  If  there  has  been 
no  changre  in  the  market  value,  the  sellers 
are  not  liable  for  damagres  to  the  buyer, 
notwithstandingr  the  agrreed  price  may  have 
been  less  than  the  market  price  and  the 
buyer  was  conductingr  a  business  which  re- 
quired chalk  at  the  time  specified  for  deliv- 
ery and  was  compelled  to  pay  the  market 
price  therefor. — West  Coast  Kalsomine  Co. 
V.  Lund,  230  Fed.  865. 

§3311. 

1.  Hcajnirc  of  damasks  for  breach  of  con- 
tract to  bny  personal  property. — ^A  contract 
between  a  municipality  and  water  company 
for  the  purchase  of  a  bulk  supply  of  water 
for  a  period  of  years  Is  not  the  usual  ag:ree- 
ment  to  accept  and  pay  for  personal  prop- 
erty. The  measure  of  damages  is  not  that 
laid  down  herein.  The  minimum  rate  Is  the 
true  measure  of  recovery,  the  promise  to 
pay  such  sum  beingr  a  part  of  the  direct 
obligratlon  of  the  contract  and  not  a  cove- 
nant for  liquidated  damagres. — ^Marin  Water 


&  P.  Co.  V.  Town  of  Sausallto,  168  Cal.  687, 
148  Pac.   767. 

2.  Where  the  property  consists  of  a 
grrowing:  crop  which  was  destroyed  by  the 
elements  before  it  was  harvested  and  was 
never  in  a  condition  to  be  delivered  to  the 
buyer  this  section  does  not  furnish  the 
true  measure  of  damagres,  but  the  measure 
is  that  provided  in  section  8800. — Orifflth  v. 
Welbanks  &  Co.,  29  Cal.  App.  238,  156  Pac. 
120. 

3.  The  law  seeks  to  grive  the  complainingr 
party  the  value  of  his  bargain — to  prevent 
a  loss  which  the  fulfillment  of  the  contract 
would  have  prevented — to  put  the  injured 
party,  so  far  as  money  can  do  it,  in  the 
same  position  as  if  the  contract  had  been 
performed. — Griffith  v.  Welbanks  &  Co.,  29 
Cal.  App.   288,  166  Pac.  120. 

4.  In  an  action  by  a  seller  of  hops  for 
damages  for  the  purchaser's  breach  of  con- 
tract, the  measure  of  recovery  is  the  differ- 
ence between  the  contract  price  and  the 
market  price  at  the  time  and  place  of  deliv- 
ery, where  there  is  no  allegation  in  the 
complaint  that  the  hops  were  resold  or  as 
to  the  price  at  which  they  were  resold.-— 
Pabst  Brewing  Co.  v.  Clemens  Horst  Co., 
229  Fed.  913. 

§3313. 

1.  Measure  of  damages  for  breach  of  war- 
ranty of  personal  property. — ^In  an  action 
for  damages  for  the  breach  of  an  express 
warranty  of  coffee  bags  where  the  bags 
were  intended  to  be  shipped  to  a  foreign 
port  and  the  defendants  had  knowledge 
thereof,  the  damages  are  properly  fixed  with 
reference  to  the  market  value  of  the  bags 
at  the  port  to  which  they  were  to  be 
shipped. — ^W.  R.  Grace  &  Co.  v.  Levy,  80  Cal. 
App.   231,   156  Pac.  626. 

§3316. 

1.  Measure  of  damages  for  breach  of  car* 
rier's  obligation  to  deliver. — The  measure 
of  damages  for  the  loss  of  goods  in  an 
action  brought  against  a  carrier  at  the 
point  of  destination  is  the  value  of  the 
goods  there. — Canadian  Pac.  R,  Co.  v.  Wle- 
land,  226  Fed.  670. 


§3320.  LIABILIT7  FOB  NONPAYMENT  OF  OHEOK.  No  bank  shaU 
be  liable  to  a  depositor  because  of  the  noapayment  through  mistake  or  error,  and 
without  malice,  of  a  check  which  should  have  been  paid  unless  the  depositor  shall 
allege  and  prove  actual  damage  by  reason  of  such  nonpayment  and  in  such  event  the 
liability  shall  not  exceed  the  amount  of  damage  so  proved. 

History:     Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  622.    In  effect  July  27.  1917. 


§3333. 

MB.4SIJRE:    OF    DAMAGES    FOR    IVRONGS 
OTHBR  THAN  BRBACH  OF  CONTRACT. 

1.  Construction  of  section — To  what  appli- 

cable. 

2.  Action  for  libel. 
3-5.  Dam  acres  to  property. 

6.  Wrongful  removal  of  property. 


1.  GoBstmctiOB  of  sectloa  To  vrhat  ap- 
plicable.— This  section  deals  with  property 
having:  no  market  value. — Wlllard  v.  Valley 
Gas  &  Fuel  Co.,  171  Cal.  9,  161  Pac.  286. 

2.  AtftloB  for  libel.  —  The  rule  for  the 
measure  of  damagres  in  a  libel  case,  where 
there  is  no  charg^e  of  fraud  or  malice  or 
claim  for  vindictive  or  exemplary  damagres 
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Is  that  laid  down  herein. — ^Adams  v.  Cam- 
.eron,  27  Cal.  App.  625,  160  Pac.  1006. 

8.  HBwoMgem  to  property. — ^The  detriment 
proximately  caused  In  the  absence  of  the 
total  destruction  of  the  property  Injured 
is  the  difference  In  the  value  of  the  property 
Immediately  before  and  after  the  Injury, 
provided,  however,  that  If  the  Injury  be 
capable  of  repair  at  an  expense  less  than 
the  diminution  In  value  of  the  property  as 
Injured,  the  damage  Is  limited  to  the  cost 
of  makln^r  such  repair. — Klncald  v.  Dunn, 
26  Cal.  App.  686.  148  Pac.  235. 

4.  While  It  Is  true  that  no  recovery  can 
be  had  In  personal  Injury  suits  for  services 
rendered  by  physicians  In  attending-  the  In- 
jured, unless  such  bills  have  been  paid, 
or  at  least  liability  Incurred  therefor,  the 
rule  does  not  apply  In  an  action  to  recover 
for  damages  to  personal  property;  In  the 
one  case  the  damages  are  special  and  can 
arise  only  out  of  the  fact  that  the  expense 
has  been  Incurred  and  constitutes  a  liability 
agralnst  the  plaintiff,  whereas  In  the  other 
the  action  Is  for  general  damages. — Klncald 
V.  Dunn,  26  Cal.  App.  686,  148  Pac.  286. 

5.  Proof  of  expenses  Incurred,  as  well  as 
proof  of  money  actually  expended.  In  repair- 
ing and  replacing  broken  parts  of  the  auto- 
mobile. Is  admissible  on  the  question  of 
damage. — Klncald  v.  Dunn,  26  Cal.  App.  686, 
148  Pac.  285. 

e.  Wrongful  removal  of  property. — In  an 
action  by  a  lessor  against  the  stockholders 
of  a  corporation  for  damages  for  the  wrong- 
ful removal  by  the  corporation  of  a  quantity 
of  casing  from  an  oil  well  drilled  by  it  on 
the  lands  of  the  lessor,  the  correct  measure 
of  the  plaintiff's  damages  is  not  the  amount 
which  It  would  cost  to  replace  the  well  In 
the  same  condition  it  was  in  at  the  time 
of  removal,  but  simply  the  value  of  the 
casing  when  removed  from  the  well,  where 
it  is  shown  that  the  land  was  barren  and 
desert  land  and  valuable  only  if  It  contained 
oil,  and  that  no  oil  had  been  discovered 
therein. — Johnson  v.  Hlnkel,  29  Cal.  App.  78, 
164  Pac.  487. 

§3334. 

1.  Damages  for  wrongful  occnpatlon  of 
real  property. — In  an  action  for  damages 
for  the  interference  with  an  easement  to  a 
certain  supply  of  water  the  measure  of 
damages  for  cutting  off  the  supply  is  prop- 
erly measured  by  a  reduction  in  the  rental 
value  of  the  dominant  estate  where  it  ap- 
pears from  the  evidence  that  the  diminution 
in  the  amount  of  the  water  was  the  sole 
reason  for  the  reduction  of  the  rent. — Cheda 
v.  Bodkin.  173  Cal.  7,  168  Pac.  1026. 

§3336. 

1.  Damages  for  i^lfnl  holding  over — 
Construction. — ^Under  this  section  sentimen- 
tal value  can  not  be  recovered  except  as 
against  one  "having  notice  thereof  or  a 
wilful  wrongdoer"  (Sloss.  J.,  concurring). — 
Willard  V.  Valley  Gas  &  Fuel  Co.,  171  Cal.  9, 
151  Pac.  286. 


§3336. 

1.  Damage  for  eonveralon— Mining  mtadkm 
(subd.  1). — This  measure  of  damages  is  ap- 
plicable to  mining  stocks  where  they  have 
been  wrongfully  converted. — ^Potts  v.  Pax- 
ton,  171  Cal.  493,  168  Pac.  967. 

2.  Where  the  plaintiff  in  an  action  for 
such  a  conversion  prosecutes  the  action  with 
reasonable  diligence,  he  is  entitled  to  re- 
cover as  damages  the  highest  market  value 
of  the  stock  at  any  time  between  the  con- 
version and  the  verdict,  notwithstanding 
that  in  his  complaint  he  only  asked  for 
damages  in  the  value  of  the  stock  at  the 
time  of  the  conversion. — ^Potts  v.  Paxton, 
171  Cal.  493,  163  Pac.  967. 

3.  Where  the  plaintiff  has  prosecuted  the 
action  with  reasonable  diligence,  he  Is  not 
required  to  plead  the  exercise  of  his  option 
to  demand  the  highest  market  value,  but 
he  may  announce  it  in  any  appropriate  way, 
even  by  oral  declaration  In  open  court. — 
Potts  V.  Paxton,  171  Cal.  493,  163  Pac.  967. 

4.  Where  the  probative  facts  establishing 
the  highest  market  value  of  the  stock  are 
found,  it  can  not  be  contended  that  plaintiff 
Is  not  entitled  to  Judgrment  therefor,  because 
of  an  absence  of  finding  of  damage  in  such 
regard. — Potts  v.  Paxton,  171  Cal.  493,  163 
Pac.    967. 

§3337. 

1.     Damages  for  conversion     Constmctloa. 

— This  section  **was  never  meant  to  apply 
to  a  case  where  the  owner  received  a  mere 
consequential  benefit.  It  was  only  Intended 
to  affect  cases  where  the  entire  beneficial 
value  of  the  property  was  applied  to  the 
use  of  the  owner."  Therefore  the  question 
whether  the  defendants  had  a  rightful  pos- 
session from  the  beginning  Is  ImmateriaL — 
Corey  v.  Struve,  170  Cal.  170,  149  Pac.  48. 

§3341. 

1.  Damage  for  Injury  to  anlmah^-Con- 
stmctlon.  —  There  is  nothing  contained  In 
this  section  which  limits  or  takes  away 
the  natural  right  In  one  to  defend  his  fowls 
upon  his  own  premises  from  the  attack  of 
trespassing  dogs. — Sabin  v.  Smith,  26  Cal. 
App.  676,  147  Pac.  1180. 

2.  The  fact  that  the  legislature  by  omit- 
ting the  word  poultry  in  subdivision  2 
intended  to  exclude  poultry  from  the  enu- 
meration of  animals  which  might  be  de- 
stroyed Is  a  contention  which  can  not  be 
maintained. — Sabin  v.  Smith,  26  Cal.  App. 
676,  147  Pac.  1180. 


§3353. 


1.  Talue,  how  estimated  In  favor  of 
seller. — In  an  action  by  a  seller  for  breach 
of  a  contract  to  purchase  a  certain  specified 
quantity  of  quart  bottles,  the  measure  of 
damages  Is  that  fixed  by  section  3363  of  the 
Civil  Code,  which  provides  that  in  esti- 
mating damages  the  value  of  property  to  a 
seller  thereof  is  deemed  to  be  the  price 
which   he   could   have   obtained   therefor   In 
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the  market  nearest  the   place  at  which    it      sum  total  of  the  contract  price,  instead  of 


should  have  been  accepted  by  the  buyer, 
and  at  auch  time  after  the  breach  of  the 
contract  as  would  have  sufficed  with  reason- 
able diligrence  for  the  seller  to  effect  a 
resale. — ^Lund  v.  LAChman,  29  Cal.  App.  81, 
164  Pac.  296. 

2.  It  is  the  duty  of  the  seller  regardless 
of  everything-  to  go  into  the  open  market 
and  obtain  for  the  rejected  goods  the  high- 
est obtainable  market  price  therefor;  the 
market  value  being  the  highest  price  in 
the  market  where  it  is  offered  for  sale 
which  those  having  the  means  and  inclina- 
tion to  buy  are  willing  to  pay  for  it. — Lund 
v.  LAchman,  29  Cal.  App.  81,  164  Pac.  295. 

3.  A  seller  of  wine  bottles  who,  upon  the 
buyer  refusing  to  accept  them,  fails  to  resell 
at  the  prevailing  market  price  which  would 
have  saved  him  from  loss,  is  entitled  only 
to  damages  for  breach  of  the  contract  of 
sale. — ^Lund  v.  Lachman,  29  Cal.  App.  81,  154 
Pac.  295. 

4.  In  an  action  by  a  seller  for  breach  of 
contract  to  purchase  a  certain  quantity  of 
quart  bottles,  evidence  of  the  prevailing 
market  price  during  the  period  following 
the  tender  and  rejection  of  the  bottles  is 
admissible. — ^Lund  v.  Lachman,  29  Cal.  App. 
31.   154  Pac.  296. 

6.  Where  the  case  is  tried  upon  the  sug- 
gestion of  the  counsel  for  the  defendant, 
and  against  the  protest  of  the  plaintiff  on 
the  theory  that  the  measure  of  plaintiff's 
damage  is  covered  and  controlled  by  the 
provisions  of  section  8311  and  this  section 
he  can  not  afterward  insist  on  appeal  that 
the  damages  should  have  been  established 
under  the  provisions  of  section  1612. — ^Mer- 
rill V.  Kohlberg,  29  Cal.  App.  882,  155  Pac. 
824. 

§3366. 

1.  Property  of  pccnllar  value— Constrae*- 
tlon.  —  This  section  deals  with  property 
which  has  a  market  value  and  also  a  pecu- 
liar market  value  and  not  with  property 
having  no  market  value. — ^Willard  v.  Valley 
Gas  ft  Fuel  Co.,  171  Cal.  9,  161  Pac.  286. 


§3868. 


1.  liimltatlon  of  damages.  —  Courts  will 
not,  except  where  exemplary  damages  are 
given,  allow  a  party  to  a  contract  to  recover 
upon  its  breach  more  than  he  would  have 
received  by  its  due  performance. — Johnson 
V.  Kinkel,  29  Cal.  App.  78,  164  Pac.  487. 

§8860. 

1.  Nomlaal  damages, — ^Nominal  damages 
mean  merely  an  inconsiderate,  trifling  sum, 
such  as  "a  penny,  one  cent,  six  cents." — 
Lund  V.  Lachman,  29  Cal.  App.  31,  154  Pac. 
295. 

2.  Where  it  is  shown  that  the  seller,  upon 
the  refusal  of  the  buyer  to  accept  the  goods, 
removed  the  same  to  a  warehouse,  where 
they  were  stored  and  insured,  and  from 
time  to  time  sold  at  private  sale  at  varying 
prices  for  an  aggregate  sum  less  than  the 


being  taken  to  the  nearest  market,  where 
they  could  have  been  sold  at  an  advance 
over  the  contract  price,  the  seller  is  entitled 
at  most  to  but  nominal  damages. — ^Lund  v. 
Lachman.  29  Cal.  App.  81,  164  Pac.  296. 

§3368. 

1.  Preveattve  i«llef. — An  injunction  re- 
straining trespass  is  not  mandatory  but 
strictly  prohibitory.  —  United  Railroads  v. 
Superior  Court,  172  Cal.  80,  165  Pac.  468. 

§3884. 

SPE3CIFIC  PBRFORMANCB. 

1.  Construction  of  section. 

2.  As  to  discretion  of  court. 
8.  Agreement  to  convey. 

4,  5.  Agreement  to  leave  property  by  will. 
6,  7.  Laches — ^Bffect  of. 

8.  — ^When  not  estopped  to  bring  action. 

1.  Construction  of  oeetlon. — This  section 
simply  means  that  specific  performance  may 
be  compelled  in  any  case  where  the  circum- 
stances are  such  as  to  authorize  such  relief 
under  the  well  settled  doctrines  of  equity 
Jurisprudence,  except  as  otherwise  provided 
herein. — ^Morrison  v.  Land,  169  Cal.  580,  147 
Pac.  269. 

2.  Aa  to  diserctlon  of  eovrt* — ^The  grant- 
ing or  withholding  of  specific  performance 
is  within  the  discretion  of  a  chancellor,  and 
that  specific  performance  will  be  decreed 
only  under  equitable  circumstances,  quite 
regardless  of  the  express  terms  of  a  coh- 
tract. — ^Hershey  v.  Los  Ang'eles  Pac.  Co.,  171 
Cal.  858,  158  Pac  280. 

8.  Agreement  to  eonvey. — ^An  oral  agree- 
ment between  two  brothers  that  if  one  of 
them  would  give  or  convey  to  the  other  a 
lot  owned  by  the  former,  the  latter  would 
erect  thereon  a  suitable  home  for  their 
parents  and  furnish  the  same  at  his  own 
cost  and  expense,  is  sufficiently  certain  and 
definite  to  warrant  its  specific  enforcement 
as  against  the  owner  of  the  lot. — ^Magee  v. 
Magee,   174  Cal.  — ,  162  Pac.   1023. 

4.  Agreement  to  leave  property  by  wtl]« — 

A  man  may  make  a  valid  contract  binding 
himself  to  dispose  of  his  property  in  a  par- 
ticular way  by  last  will  and  testament,  and 
a  court  of  equity  will  enforce  such  an  agree- 
ment specifically  by  treating  the  heirs  as 
trustees  and  compelling  them  to  convey  the 
property  in  accordance  with  the  terms  of 
the  contract. — ^Monsen  v.  Monsen,  174  Cal. 
— ,  162  Pac.  90. 

5.  In  order  to  warrant  the  specific  en- 
forcement of  a  contract,  the  terms  thereof 
must  be  definite  and  certain,  and  the  making 
of  the  contract  shown  by  clear  and  satis- 
factory evidence  of  a  substantial  nature. — 
Monsen  v.  Monsen,  174  Cal.  — ,  162  Pac.  90. 

6.  Ladiefl— BlTect  of< — A  delay  of  eighteen 
months  in  bringing  an  action  for  specific 
performance  of  a  contract  to  convey  land, 
does  not  constitute  such  a  lack  of  diligence 
as  to  constitute  laches,  in  the  absence  of  any 
showing  to  indicate  that  the  defendant  had 
been  injured  by  the  delay,  or  that  his  de- 
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fense  was  rendered  more  difficult  thereby. — 
McGlbbon  v.  Schmidt,  172  Cal.  70,  155  Pac. 
460. 

7.  Specific  performance  of  an  option  con- 
tract for  the  sale  of  real  property  Is  prop- 
erly refused  where  a  period  of  almost  three 
years  and  nine  months  had  elapsed  before 
such  performance  was  sougrht,  and  no  valid 
tender  of  the  purchase  price  was  ever  made, 
or  no  excuse  for  the  delay  shown  other 
than  the  absence  of  the  vendor  from  the 
state  for  a  few  months. — Superior  California 
Fruit  Land  Co.  v.  Grossman,  32  Cal.  App. 
357,  162  Pac.  1046. 

8.  — IVhen  not  entopped  to  brlBK  action. 
— The  prosecution  of  an  unsuccessful  action 
to  recover  the  purchase  price  of  land  does 
not  estop  the  vendee  from  thereafter  bring*- 
Ing"  an  action  for  specific  performance  of 
the  contract,  where  the  former  action  was 
not  based  on  fraud,  but  for  money  had  and 
received,  and  could  not  have  been  success- 
fully maintained  except  by  proof  that  the 
contract  had  been  rescinded  or  the  defen- 
dant arullty  of  a  breach  thereof. — ^McGlbbon 
V.  Schmidt,  172  Cal.  70,  155  Pac.   460. 

§3387. 

SPECIFIC  PERFORMANCE — 
PRESUMPTION. 

1.  Disputable  presumption  as  to  personalty. 

2.  — ^What  necessary  to  overcome. 
8.  Oral  contract  to  convey  land. 

1.  Disputable  presamptloii  •«  to  person- 
mltr* — The  presumption  that  a  breach  of  an 
agrreement  to  transfer  personal  property 
can  be  adequately  relieved  by  pecuniary 
compensation  Is  a  disputable  one  and  where 
adequate  pecuniary  compensation  can  be 
made  specific  performance  will  not  be  en- 
forced. When  facts  are  allegred  showing: 
that  pecuniary  compensation  will  not  afford 
adequate  relief  the  objection  that  an  ade- 
quate remedy  at  law  exists  is  removed  and 
specific  performance  will  In  proper  cases  be 
enforced. — Gllfallan  v.  Gllfallan,  168  Cal.  23, 
141  Pac.  623. 

2.  — Wkat  neeesMivT  to  overcome.  —  In 
order  to  overcome  the  presumption  of  this 
section  the  complaint  must  aver  facts  show- 
ing: that  pecuniary  compensation  will  not 
afford  adequate  relief  where  the  transfer 
Is  of  personal  property. — Young:  v.  Matthew 
Turner  Co.,  168  Cal.  671,  143  Pac.  1029. 

S.  Oral  contract  to  convey  land.^ — ^An  oral 
contract  to  convey  land  will  not  be  spe- 
cifically enforced  by  a  court  of  equity  if 
there  has  been  no  part  performance  sufiS- 
clent  to  take  It  out  of  the  statute  of  frauds. 
— Woerner  v.  Woerner,  171  Cal.  299,  152 
Pac.   919. 

§3388. 

!•  Specific  pcrfornuincc  Unllnteml  con- 
tracts— An  ag:reement  for  the  sale  of  land 
may  be  specifically  enforced  by  the  vendee 
althoug:h  he  may  not  have  8ig:ned  the  same 
and  It  could  not  orlgrinally  have  been  en- 
forced ag:alnst  him  because  of  the  fact  that 
he  had  not  slgrned  it.— Copple  v.  Alg:eltlng:er, 
167  Cal.  706,   140  Pac.  1078. 


2.  An  alleg:ed  ag:reement  for  the  sale  of 
real  property  which  is  not  8lg:ned  by  the 
owner  thereof,  and  which  does  not  name  the 
owner  therein,  but  which  Is  Big:ned  only  by 
agents  whose  only  authority  consists  of  a 
letter  asking:  them  "to  try  and  find  a  pur- 
chaser for  the  property,*'  is  not  sufficient  to 
Justify  a  decree  of  specific  performance. — 
Fritz  V.  Mills,  170  CaL  449,  150  Pac.  875. 

§3389. 

1.  Lilqaldated  damagea— ConatrucUon  of 
section. — ^A  contract  will  not  be  specifically 
enforced,  however,  simply  because  it  con- 
tains a  provision  for  liquidated  damag:es. — 
Morrison  v.  Land.  169  Cal.  580,  147  Pac.  259. 

§3390. 

1.  IVhat  can  not  be  apeclflcallT-  enforccdi— 
nolldlnv  contraetii. — Courts  of  equity  will 
not  specifically  enforce  building:  contracts, 
where  the  performance  can  not  be  consum- 
mated by  one  transaction,  and  when  the 
contract,  according:  to  its  terms,  requires  a 
succession  of  acts  and  a  protracted  super- 
vision, with  special  knowledg:e  and  skill  in 
its  overslg:ht  and  management. — Crane  v. 
Roach,  29  Cal.  App.  584,  156  Pac.  875. 

2.  — Mnat  be  oertnlnty  ef  terms  (avbd.  6). 
— No  action  will  lie  to  enforce  the  perform- 
ance of  a  contract,  or  to  recover  damages 
for  Its  breach,  unless  it  is  complete  and  cer- 
tain ;  and  the  rule  applies  as  well  to  price  as 
to  subject-matter  and  parties. — ^Wlneburg:h 
V.  Gay,  27  Cal.  App.  603,  150  Pac.  1003. 

§3391. 

COMPELLING    SPECIFIC    PERFORMANCE. 

1-4.  As  to  pleading:  consideration. 
5-7.  — Sufficiency   of  complaint. 
8,  9.  — Burden   of  proof. 
10-14.  Determination  as  to  what  is  a. 

15.  Where    fraud,    accident,    surprise,    or 
mistake  intervenes. 

1.  As  to  plcndlnff  coBBldcmtlon. — Inade- 
quacy of  consideration  is  an  Independent 
and  distinct  g:round  for  denying:  specific  per- 
formance.— ^Haddock  v.  Knapp,  171  Cal.  59, 
151  Pac.  1140. 

2.  There  must  be  an  averment  of  the  ade- 
quacy of  the  consideration  in  the  pleading:. — 
G'Hara  v.  Wattson.  172  Cal.  525,  157  Pac. 
608. 

3.  It  Is  not  necessary  in  an  action  for 
specific  performance  that  the  complaint 
should  declare  In  the  very  words  of  the 
code  that  there  was  "an  adequate  consid- 
eration for  the  contract"  and  that  it  was 
"Just  and  reasonable";  the  proper  mode  of 
pleading:  Is  to  set  forth  the  facts  from  which 
the  court  may  conclude  that  the  contract 
Is  supported  by  an  adequate  consideration 
and  is,  as  to  the  defendants,  fair  and  Just. — 
Magree  v.  Mag:ee,  174  Cal.  — ,  162  Pac.  1023. 

4.  The  adequacy  of  the  consideration  must 
be  both  pleaded  and  proved. — Colm  v.  Fran- 
cis, 30  Cal.  App.  742,  159  Pac.  237. 

5.  — SaAdcncy  of  complaint. — A  com- 
plaint  in  an  action  for  specific  performance 
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of  a  contract  to  sell  land,  which  contains 
no  averment  of  facts  showlngr  the  falrnASs 
of  the  contract  or  the  adequacy  of  the  con- 
sideration, falls  to  state  a  cause  of  action. — 
McRae  v.  Ross,  170  Cal.  74,  148  Pac.  216. 

6.  Where  the  complaint  does  not  allegro, 
nor  does  the  evidence  show,  that  there  was 
adequate  consideration  for  the  obllg'ation 
sougrht  to  be  enforced,  or  that  the  contract 
was  Just  and  reasonable  as  to  the  defendants, 
specific  performance  will  not  be  grranted. — 
Ehrhart  v.  Mahony,  170  Cal.  148,  148  Pac 
934. 

7.  A  decree  of  specific  performance  can 
not  be  supported  in  the  absence  of  allesratlon 
and  flndingr  that  the  contract  was  Just  and 
reasonable  and  the  consideration  adequate. — 
Gibbons  v.  Yosemlte  Lumber  Co.,  172  Cal. 
714,   158  Pac.  196. 

8.  — Burden  of  proof. — The  burden  of  al- 
legringr  and  proving*  the  adequacy  of  the  con- 
sideration is  upon  the  party  seekingr  the 
relief. — Haddock  v.  Knapp,  171  Cal.  59,  151 
Pac.  1140. 

9.  A  court  of  equity  must  deny  specific 
performance  when  the  proof  shows  inade- 
quacy of  consideration  standing  alone. — 
O'Hara  v.  Wattson,  172  Cal.  526,  157  Pac.  608. 

10.  Determination  as  to  wkat  is  a. — In 
determining  whether  the  consideration  is 
adequate  the  court  is  not  guided  solely  by 
a  comparison  of  the  price  agreed  to  be  paid 
with  the  value  of  the  property  to  be  con- 
veyed. This  is  a  factor,  but  it  is  to  be 
viewed  by  the  court  in  conjunction  with  all 
of  the  other  facts  and  circumstances  of  the 
case. — Haddock  v.  Knapp,  171  Cal.  59,  161 
Pac.  1140. 

11.  It  is  not,  however,  necessary  to  the 
granting  of  the  relief  of  specific  perform- 
ance that  the  value  of  the  property  to  be 
conveyed,  as  found  by  the  court,  shall  be 
exactly  equal  to  the  price  agreed  to  be  paid, 
as  the  law  has  not  fixed  any  specific  degreo 
of  percentage  of  variation  between  the  value 
found  and  the  agreed  price  which  must  exist 
in  order  to  Justify  a  denial  of  specific  relief. 
In  each  case  it  Is  for  the  trial  court  to 
determine  whether  under  all  the  circum- 
stances the  consideration  is  adequate  and 
the  contract  fair  and  reasonable. — Haddock 
V.  Knapp,  171  Cal.  69.  151  Pac.  1140. 

12.  A  price  which  varies  somewhat  from 
the  value  found  may  be  deemed  adequate, 
if  it  has  been  fixed  by  the  free  agreement  of 
the  parties  acting  with  full  knowledge  of 
all  the  conditions,  and  the  contract  is  fair 
and  Just  in  other  respects. — Haddock  v. 
Knapp.   171  Cal.  59.   151  Pac.  1140. 

13.  A  determination  of  what  is  an  ade- 
quate consideration  Is  a  question  upon  which 
the  decision  of  the  trial  court  must  in  a 
large  matter  control. — O'Hara  v.  Wattson, 
172  Cal.  625,  167  Pac.  608. 

14.  The  consideration  must  not  necessa- 
rily be  held  Inadequate  unless  the  value  of 
the  property  at  the  time  of  the  contract,  as 
the  court  finds  it  to  be,  exactly  or  even  sub- 
stantially equals  the  price  fixed  by  the  con- 
tract, as  other  circumstances,  such  as  the 
relation  of  the  parties,  and  their  love,  affec- 


tion, or  regard  for  each  other,  as  well  as  the 
object  to  be  attained  by  the  contract,  may 
be  given  some  effect. — O'Hara  v.  Wattson, 
172  Cal.  525,  157  Pac.  608. 

16.  "Where  frand,  nocldentv  snrprlae*  or 
mistake  Intervenes. — In  suits  for  specific 
performance,  or  indeed  in  any  suit  to  enforce 
a  contract  or  to  recover  for  its  breach,  parol 
evidence  may  be  admitted  to  show  that  by 
reason  of  fraud,  accident,  surprise,  or  mis- 
take the  contract  does  not  truly  present  the 
actual  agreement  of  the  parties. — Hershey 
V.  Los  Angeles  Pac.  Co.,  171  Cal.  358,  153 
Pac.  230. 

§3392. 

1.  Rlffht  to  speclfle  perfommnee  Condi* 
tlons  preecdcnt. — Before  the  right  to  specific 
performance  may  be  asserted,  the  party  in- 
voking it  must  have  performed  or  offered 
to  perform  on  his  part. — Cates  v.  McNeil,  169 
Cal.  697,  147  Pac.  944. 

2.  Part  performance  sufficient  to  Justify 
specific  performance  of  .such  an  agreement 
is  not  shown  by  the  taking  of  possession  of 
the  property  without  also  showing  that  the 
possession  was  known  to  the  owner  or  that 
it  was  taken  with  her  knowledge  or  consent, 
express  or  implied. — Fritz  v.  Mills,  170  Cal. 
449,  150  Pac.  376. 

§3399. 

REFORMATION  OF  CONTRACT. 

1-4.  Complaint  in  action  for. 

5.  Defenses. 

6.  Grounds  of  reformation. 

7.  Void  contract  can  not  be  reformed. 

1.  Complaint  In  notion  for. — In  an  action 
for  the  reformation  of  a  contract  the  com- 
plaint should  allege  what  the  real  agree- 
ment was.  what  the  agreement  as  reduced  to 
writing  was,  and  where  the  writing  falls  to 
embody  the  real  agreement. — ^Auerbach  v. 
Healy,  174  Cal.  60,  161  Pac.  1167. 

2.  If  the  complaint  seeks  the  correction 
of  a  description  of  land,  the  pleading  must 
describe  the  premises  so  as  to  render  certain 
the  location  and  boundaries. — Auerbach  v. 
Healy.  174  Cal.  60,  161  Pac.  1167. 

8.  It  is  necessary  to  aver  facts  showing 
how  the  mistake  was  made,  whose  mistake 
it  was,  and  what  broug-ht  it  about,  so  that 
the  mutuality  may  appear;  in  this  state  mu- 
tuality is  not  always  necessary,  as  It  is  suffi- 
cient if  there  was  a  mistake  of  one  party, 
which  the  other  at  the  time  knew  or  sus- 
pected, but  the  facts  showing  a  mistake  of 
that  character,  in  such  a  case,  must  likewise 
be  alleged. — ^Auerbach  v.  Healy,  174  Cal.  60, 
161  Pac.  1167. 

4.  A  complaint  in  an  action  to  reform  a 
deed  on  the  ground  that  it  does  not  properly 
describe  the  premises  Intended  to  be  con- 
veyed is  fatally  defective  where  there  is  no 
allegation  that  the  plaintiff  has  any  title 
or  Interest  in  the  property,  or  that  the  de- 
fendant has  sold  and  agreed  to  convey  the 
property  to  the  plaintiff,  or  any  allegation 
as  to  what  the  true  description  is,  or  that 
the  mistake  would  be  material  if  properly 
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allegred. — Auerbach  v.  Healy,  174  Cal.  60,  161 
Pac.  1157. 

5.  Defenao. — ^In  an  action  to  recover 
damages  for  the  refusal  tb  make  delivery  of 
a  specified  amount  of  hops  for  the  year  1911, 
where  there  had  been  similar  contracts  for 
1910  and  1909  the  defendants  are  entitled  to 
defend  the  action  on  the  theory  that  the 
three  instruments  constituted  but  a  singrle 
contract  and  that  a  breach  of  one  consti- 
tuted a  failure  of  consideration  which  would 
entitle  the  defendant  to  rescind  the  entire 
contract.  While  the  defendants  misrht  have 
resorted  to  the  remedy  provided  in  this 
section  they  were  not  compelled  to  do  so. 
If  the  instruments  in  law  and  in  fact  con- 
stituted but  a  singrle  contract,  the  defend- 
ants were  entitled  to  consider  and  declare 
the  same  rescinded  and  terminated  upon 
the  happening:  of  a  partial  failure  of  con- 
sideration which  resulted  from  the  allegred 
wilful  and  wronsrful  failure  of  the  plaintiffs 
to  keep  and  perform  an  integral  part  of  the 
entire  contract. — Torrey  v.  Shea,  29  Cal. 
App.  31S,  155  Pac.  820. 

6.  GroiiBds  of  refonnatloiu — ^The  grrounds 
which  will  Justify  the  reformation  of  a  writ- 
ten contract  are:  First,  fraud;  second,  a 
mutual  mistake  of  the  parties,  and,  third,  a 
mistake  of  one  party  which  the  other  at  the 
time  knew  or  suspected. — Kepner  v.  Marble, 
2G  Cal.  App.  696,  148  Pac.  231. 

7.  Void  coBtmet  can  not  be  reformed. — 'A 
void  agreement  has  no  standing:  in  the  law, 
and  can  not  be  reformed  nor  enforced. — 
Alnsworth  v.  Morrill,  31  Cal.  App.  609.  160 
Pac.  1089. 

§3412. 

1.     Wlien   deed  vvUl  not  be  eaneelled. — A 

deed  of  real  property  by  a  man  to  his  wife 
is  not  subject  to  cancellation  on  the  g:round 
that  she  falsely  represented  prior  to  the 
marriage  that  she  had  been  of  g:ood  char- 
acter.— ^Wilcox  V.  Wilcox,  171  CaJ.  769.  165 
Pac.  96. 

§3416. 

1.  Reiflsaanee  of  lost*  etc.,  docmnent— 
Ck»Batruetloiu — The  sole  object  of  proceed- 
ing's hereunder  is  to  restore  the  record. 
Other  matters  have  no  place  in  the  contro- 
versy. If  the  plaintiffs  are  entitled  to  be 
placed  in  exactly  the  position  which  was 
occupied  by  their  predecessor  in  interest, 
then  the  deed  should  be  restored  and  deliv- 
ered to  them  as  ordered  by  the  court.  If 
the  defendant  has  some  defense  to  the  ap- 


parent efficacy  of  the  deed  to  pass  title 
without  qualification  he  may  assert  it  in  a 
proper  action  offensive  or  defensive.  Where 
the  defense  is  not  apparent  upon  the  face 
of  the  instrument  it  may  be  asserted  pre- 
cisely as  mlg:ht  have  been  done  if  the  docu- 
ment had  not  been  burned.  There  is  no 
distinction  between  public  records  and  pri- 
vate instruments,  the  reason  being:  the  same 
in  both  cases.  The  owner  of  the  destroyed 
instrument  is  entitled  to  be  placed  in  a  posi- 
tion in  which  he  will  not  be  compelled  to 
establish  his  rig:hts  by  secondary  evidence. — 
Shores  v.  Withers,  166  Cal.  403,   187  Pac.  7. 

§3423. 

INJUNCnOlf. 

1.  Construction  of  section — ^In  g:eneral. 
2,  8.  — Subdivision  1. 
4-6.  — Subdivision  4. 

1.  Constmction  of  section— -In  sen^nl. — 

Section  3423  of  the  Civil  Code  can  hardly 
be  said  to  be  applicable  where  the  action 
or  proceeding:  has  terminated  in  a  final  judg:- 
ment.  Unless  this  were  so,  the  recog:nlzed 
rig:ht  of  the  courts  in  this  state  to  enjoin 
the  inequitable  use  of  judg:ments  would  be 
grreatly  restricted. — Title  Ins.  &  Trust  Co.  v. 
California  Devel.  Co.,  171  Cal.  173,  152  Pac. 
542. 

2.  — Sobdlvlslon  1. — This  subdivision  is 
more  than  declaratory.  It  establishes  a 
rule  and  limits  the  right  to  issue  injunctions 
as  the  right  was  before  the  adoption  of  the 
codes.  It  is  a  valid  exercise  of  legislation 
defining  the  rights  of  persons,  and  operated 
to  take  away  the  right  in  certain  cases.— 
Reclamation  Dlst.  v.  Superior  Court,  171  Cal. 
672,  154  Paa  845. 

3.  Merely  enjoining-  the  inequitable  use 
of  judgments  obtained  in  a  court  is  not 
within  the  meaning  of  staying  a  Judicial 
proceeding. — Title  Ins.  &  Trust  Co.  v.  Cal. 
Devel.  Co.,  171  Cal.  173,  152  Pac.  542. 

4.  •— Sobdlvtslon  4. — ^This  Is  but  the  enun- 
ciation of  an  old  and  generally  recogrnized 
rule  of  equity  jurisdiction. — ^Reclamation 
Dlst  V.  Superior  Court,  171  Cal.  672,  164  Pac. 
845. 

5.  The  provisions  of  this  subdivision  refer 
solely  to  injunctions  ag:ainst  the  execution 
of  valid  statutes. — Reclamation  Dlst.  v.  Su- 
perior Court,  171  Cal.  672,  164  Pac.  845. 

6.  The  trustees  of  a  reclamation  district 
are  officers  of  the  law  within  the  meaning:  of 
this  section. — Reclamation  Dlst.  v.  Superior 
Court.  171  Cal.  672,  164  Pac.  845. 
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TITLE  n. 

FRAUDULENT  INSTRUMENTS  AND  TRANSFERS. 
I  3440.  Certain  tzanflf era  presumed  fraudulent. 


§3439. 

FRAUDUIjBSNT  tram 8F1DR. 

1-3.  Acts   constituting. 

4-6.  As  between  husband  and  wife. 

1.  Aetu  eommHtntimm. — ^Under  section  3489 
of  the  Civil  Code,  every  transfer  of  prop- 
erty, made  "with  intent  to  delay  or  defraud 
any  creditor  or  other  person  of  his  demands," 
is  voidable  agrainst  all  creditors  of  the 
debtor,  and  in  any  attack  made  under  this 
section,  the  fraudulent  intent  of  the  debtor 
is  an  essential  part  of  the  plaintiff's  case, 
and  the  question  whether  such  Intent  has 
been  established  by  the  evidence  Is  one  of 
fact. — ^Atkinson  v.  Western  Devel.  Syndicate, 
170  Cal.  503,  150  Pac.  860. 

2.  An  execution  sale  under  a  consent 
Jud^rment.  where  the  consent  is,  in  effect, 
not  the  act  of  the  defendant  but  that  of  the 
plaintiff  prosecutlngr  the  action,  is  in  reality 
merely  a  voluntary  transfer. — Title  Ins.  & 
Trust  Co.  V.  California  Devel.  Co.,  171  Cal. 
174,  152  Pac.   542. 

8.  The  mere  fact  that  a  grrantor  is  In- 
debted does  not  preclude  him  from  convey- 
ingr  his  property  for  a  valuable  consideration, 
and  where  there  is  no  Intent  to  defraud,  the 


conveyance  can  not  be  set  aside  by  creditors 
of  the  errantor. — Fuller  v.  Kelly,  28  Cal.  App. 
160,  151  Pac.  749. 

4.  As     betvreeift     husband    and    "vrlfe. — A 

transfer  by  a  man  to  his  wife  to  reimburse 
her  for  money  advanced  to  him  is  not  in 
fraud  of  his  creditors,  where  his  remainlnsr 
assets  were  apparently  in  excess  of  his 
debts,  althougrh  after  his  death  such  assets 
proved  uncollectible. — Bvans  v.  Sparks,  170 
Cal.  632,  150  Pac.   372. 

5.  An  asslgrnment  by  a  man  to  his  wife 
of  corporate  stock  can  not  be  invalidated  as 
to  his  creditors  by  his  subsequent  act  in 
pledfirln^r  the  stock. — Evans  v.  Sparks,  170 
Cal.  532,  150  Pac.  872. 

6.  Where  a  husband  makes  a  transfer  of 
all  his  property  to  his  wife  without  secur- 
ing: any  consideration  therefor,  and  when  in 
debt  to  his  brother  and  others,  the  Inevitable 
result  of  such  act  is  to  hinder  and  delay 
his  creditors;  and  his  own  bare  statement, 
unsupported  by  any  facts,  that  he  did  not 
intend  to  defraud,  can  not  overcome  the  pre- 
sumption that  he  intended  the  consequences 
of  his  wilful  and  intentional  acts. — Knox  v. 
Blanckenburff,  28  Cal.  App.  298,  152  Pac.  59. 


§3440.  CERTAIN  TRANSFERS  PRESUMED  FRAUDULENT.  Every 
transfer  of  personal  property,  other  than  a  thing  In  action,  or  a  ship  or  cargo  at  sea 
or  in  a  foreign  port,  and  every  lien  thereon,  other  than  a  mortgage,  when  allowed 
by  law,  and  a  contract  of  bottomry  or  respondentia,  is  conclusively  presumed  if  made 
by  a  person  having  at  the  time  the  possession  or  control  of  the  property,  and  not 
accompanied  by  an  immediate  delivery,  and  followed  by  an  actual  and  continued  change 
of  possession  of  the  things  transferred,  to  be  fraudulent*  and  therefore  void,  against 
those  who  are  his  creditors  while  he  remains  in  possession,  and  the  successors  in 
interest  of  such  creditors,  and  against  any  persons  on  whom  his  estate  devolves  in 
trust  for  the  benefit  of  others  than  himself,  and  against  purchasers  or  encumbrancers 
in  good  faith  subsequent  to  the  transfer; 

[Exceptions.]  provided,  however,  that  the  provisions  of  this  section  shall  not  apply 
to  the  transfers  of  wines  in  the  wineries  or  wine  cellars  of  the  makers  or  owners 
thereof,  or  other  persons  having  possession,  care,  and  control  of  the  same,  and  the 
pipes,  casks,  and  tanks  in  which  the  said  wines  are  contained,  which  transfers  shall 
be  made  in  writing,  and  certified  and  verified  in  the  same  form  as  provided  for 
chattel  mortgages,  and  which  shall  be  recorded  in  the  book  of  miscellaneous  records  in 
the  office  of  the  county  recorder  of  the  county  in  which  the  same  are  situated; 

[Recording  of  notice  of  sale.]  provided,  also,  that  the  sale,  transfer,  or  assignment 
of  a  stock  in  trade  (or  of  such  a  quantity  of  a  stock  in  trade  as  to  be  substantially 
a  whole)  in  bulk,  or  in  any  manner  otherwise  than  in  the  ordinary  course  of  trade 
and  in  the  regular  and  usual  practice  and  method  of  business  of  the  vendor,  trans- 
ferrer, or  assignor,  and  the  sale,  transfer,  assignment  or  mortgage  of  the  fixtures  or 
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Store  equipment  of  a  merchant,  will  be  conclusively  presumed  to  be  fraudulent  and 
void  as  against  the  existing  creditors  of  the  vendor,  transferrer,  assignor  or  mortgagor, 
unless  at  least  seven  days  before  the  consummation  of  such  sale,  transfer,  assignment 
or  mortgage  the  vendor,  transferrer,  assignor  or  mortgagor,  or  the  intended  vendee, 
transferee,  assignee,  or  mortgagee,  shall  record  in  the  office  of  the  county  recorder 
in  the  county  or  counties  in  which  the  said  stock  In  trade,  fixtures  or  equipment  are 
situated  a  notice  of  said  Intended  sale,  transfer,  assignment  or  mortgage,  stating  the 
name  and  address  of  the  intended  vendor,  transferrer,  assignor  or  mortgagor,  and 
the  name  and  address  of  the  intended  vendee,  transferee,  assignee  or  mortgagee,  and 
a  general  statement  of  the  character  of  the  merchandise  or  property  intended  to  be 
sold,  assigned,  transferred  or  mortgaged,  and  the  date  when  and  the  place  where  the 
purchase  price  or  consideration,  If  any  there  be,  is  to  be  paid; 

[Sales  at  public  auction.]  provided,  nevertheless,  that  if  such  Intended  sale  Is  to 
be  at  public  auction  the  notice  above  required  to  be  recorded  shall  state  that  fact,  the 
time,  terms,  and  place  of  said  sale,  the  names  and  addresses  of  the  vendor  and 
auctioneer,  and  a  general  statement  of  the  character  of  the  merchandise  or  property 
intended  to  be  sold;  but  such  sale  shall  in  no  event  occur  within  seven  days  of  the 
date  of  recordation  of  said  notice; 

[Transfers  under  order  of  court]  provided,  further,  that  the  provisions  of  this 
section  shall  not  apply  or  extend  to  any  sale,  transfer,  assignment  or  mortgage  made 
under  the  direction  or  order  of  a  court  of  competent  Jurisdiction  or  by  any  executor, 
adniinistrator,  guardian,  receiver,  or  other  officer  or  person  acting  in  the  regular  and 
proper  discharge  of  official  duty,  or  in  the  discharge  of  any  trust  imposed  upon  him 
by  law,  nor  to  any  transfer  or  assignment,  statutory  or  otherwise,  made  for  the  benefit 
of  creditors  generally,  nor  to  any  sale,  transfer,  assignment  or  mortgage  of  any  prop- 
erty exempt  from  execution. 

History:  Enacted  March  21,  1872;  amended  March  12,  1895,  Stats, 
and  Amdts.  1895,  p.  47;  March  10,  1903,  Stats,  and  Amdts.  1903,  p.  Ill; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  255.    In  effect  July  27,  1917. 


1.  CcrtalB  tnuufem  preavmed  fmndv- 
lent. — Where  four  months  before  his  bank- 
ruptcy a  man  conveys  to  his  wife  real 
estate  In  consideration  of  ten  dollars,  paid 
to  him  by  her  not  as  a  price  for  the  property 
but  to  make  the  deed  legal  as  they  thought, 
the  deed  not  being  a  spontaneous  transac- 
tipn  or  voluntary  gift,  but  because  he  feared 
that  his  creditors  were  about  to  attach  the 
property,  a  fraudulent  intent  is  deduclble 
which  will  invalidate  the  conveyance  and 
make  the  land  recoverable  by  the  trustee  In 
bankruptcy. — Guernsey  v.  Douglas,  171  Cal. 
829.  168  Pac.  267. 

2.  Where  a  debtor  has  transferred  all  of 
his  property,  real  and  personal,  without 
consideration,  he  will  not  be  permitted  to 
say,  in  attempting:  to  show  his  solvency, 
that  the  transfer  of  the  personalty  was 
ineffectual  because  possession  thereof  was 
not  changed. — Knox  v.  Blanckenburg.  28  Cal. 
App.  298,  162  Pac.  69. 


§3441. 


1.  CTredltor's  risbt  mast  be  JadldallT' 
ascertained. — A  pleading:  by  creditors  of  a 
corporation  which  attacks  the  validity  of 
transfers  of  stock  in  a  subsidiary  corpora- 
tion to  other  creditors  is  In  effect  a  credit- 
or's bill  and  creates  an  equitable  lien  upon 
the  debtor's  property  therein  subscribed. — 
Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co.,  171  Cal.  174,  152  Pac  542. 


2.  A  complaint  to  set  aside  a  fraudulent 
deed  must  show  that  the  plaintiff  had  estab- 
lished his  debt  against  the  defendant  by 
reducing:  it  to  Judgment. — Roberts  v.  Buck- 
ingham, 172  Cal.  468,  156  Pac.  468. 

8.  A  transfer  of  personal  property  made 
by  a  husband  to  his  wife  without  considera- 
tion can  not  be  claimed  by  him  to  be  void 
as  to  creditors,  for  lack  of  chang:e  of  pos- 
session after  the  transfer,  as  the  validity  of 
the  transfer  can  be  attacked  only  by  the 
creditors. — Knox  v.  Blanckenburg.  28  Cal. 
App.  298.  162  Pac.  69. 

4.  Before  an  action  is  brought  to  set 
aside  a  conveyance  of  real  estate  as  in 
fraud  of  creditors,  it  is  not  necessary  that 
they  should  first  attempt  to  realize  on  per- 
sonal property  also  transferred  in  fraud  of 
them. — Knox  v.  Blanckenburg:.  28  Cal.  App. 
298.  162  Pac.  69. 

§3442. 

DETBRMINING    <(UBSTIONS     OF    FRAUD. 

1,  2.  Construction  of  section. 
3-6.  Fraudulent  intent  a  question  of  fact 
7.  Transfer  void  as  matter  of  law. 

1.  ConstractloB  of  scctloa. — ^Under  section 
8442  of  the  Civil  Code,  a  "transfer  or  in- 
cumbrance of  property  made  or  given  volun- 
tarily, or  without  a  valuable  consideration, 
by  a  person  while  insolvent  or  in  contempla- 
tion of  insolvency,  shall  be  fraudulent,  and 
voidable  as  to  existing  creditors,*'  and  where 
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these  conditions  are  present,  the  Intent  of 
the  grrantor  Is  Immaterial  and  the  transfer, 
reirardless  of  the  actual  Intent,  is  voidable 
as  to  creditors. — Atkinson  v.  Western  Devel. 
Syndicate,  170  Cal.  508,  150  Pac.  360. 

2.  When  one  Is  not  Insolvent  when  he 
made  the  conveyance,  hut,  coincidentally  with 
and  by  that  act,  he  became  Insolvent,  his 
insolvency  Is  contemplated  by  the  very  act 
of  maklniT  the  transfer,  and  it  is  a  transfer 
made  In  contemplation  of  insolvency  and 
therefore  void. — Knox  v.  Blanckenburgr,  28 
Cal.  App.  298,  152  Pac.  59. 

3.  Fraodalent  latent  qnesttoa  of  faet< — ^A 

transfer  made  with  intent  to  delay  or  de- 
fraud any  creditor  of  his  demands  is  void 
afiralnst  all  creditors  of  the  debtor.  The 
question  of  fraudulent  intent  is  one  of  fact 
and  not  of  law.  If  that  Intent  is  made  out, 
it  is  not  necessary  to  show  that  the  debtor 
was  insolvent  at  the  time. — Title  Ins.  & 
Trust  Co.  V.  California  Devel.  Co.,  171  Cal. 
174,  152  Pac.  542. 

4.  A  conveyance  by  a  corporation  of  its 
entire  assets  in  consideration  of  the  assump- 
tion by  the  grantee  of  the  indebtedness  of 
the  irrantor  is  for  a  valuable  consideration 
and  not  fraudulent  within  this  section. — 
Manning  v.  App  Consol.  Oold  Min.  Co.,  171 
Cal.  610,  154  Pac.  801. 

5.  Under  our  statute  the  question  as  to 
whether  a  conveyance  is  made  in  fraud  of 
creditors  is  one  of  fact,  that  is,  a  question 
of  intent.  Where  there  is  no  consideration 
for  the  deed  the  intent  which  is  material  is 
that  of  the  grantor;  the  intent  of  the  grantee 
and  his  ignorance  of  the  fraud  are  immate- 
rial.— Knox  V.  Blanckenburg,  28  Cal.  App. 
298,  152  Pac.   69. 

6.  In  an  action  by  a  Judgment  creditor  to 
set  aside  a  conveyance  from  a  man  to  his 
wife,  on  the  ground  of  fraud,  the  court  is 
required  to  take  into  consideration  all  the 
circumstances  surrounding  the  transaction, 
and  determine  from  them  as  to  what  the 
Intent  of  the  parties  really  was. — Hilborn  v. 
Soale,  29  Cal.  App.  309,  155  Pac.  180. 


7.     'Wbea  tmasfer  void  aa  natter  of  law. — 

A  transfer  is  fraudulent  and  void  as  to  ex- 
isting creditors,  as  a  matter  of  law,  when 
the  transfer  is  voluntary  or  without  a  valu- 
able consideration,  by  one  while  insolvent, 
or  in  contemplation  of  Insolvency. — ^Wllls  v. 
E.  K.  Wood  Lumber  &  Mill  Co.,  29  Cal.  App. 
97,   154  Pac.  613. 

§  3473. 

1.  ModlflcatloB  of  aaalsmmeiftt— Conatrve- 
tloB. — An  injunction  against  the  inequitable 
use  of  a  collusive  Judgment  secured  in  a 
court  of  a  foreign  country  does  not  offend 
section  3473  of  the  Civil  Code. — Title  Ins.  & 
Trust  Co.  V.  California  Devel.  Co.,  171  CaL 
174,  152  Pac.  542. 

§3510. 

1.     ReaaoB  for  rale  ccaateiTt  rnle  emmmem* — 

Inasmuch  as  the  scheme  provided  by  the 
code  for  the  transfer  of  lands  and  the  record 
of  conveyances  thereof  has  removed  all  the 
reasons  on  which  the  common-law  rule, 
that  where  a  transfer  was  made  by  feoffment 
and  livery  of  seisin,  any  power  of  revoca- 
tion reserved  in  the  feoffment  itself  was 
void  on  the  ground  that  it  was  repugnant 
to  the  grant,  was  based,  it  may  well  be 
doubted  whether  this  rule  would  be  fol- 
lowed, independent  of  the  provisions  of  the 
code. — Tennant  v.  John  Tennant  Memorial 
Home,  167  Cal.  670,  140  Pac.  242. 

§3516. 

1.  CoBoent  to  act  —  Conatrnctlon^ — This 
means  that  he  is  not  wronged  in  contempla- 
tion of  law. — Frankfort  Marine  Accident  A 
Plate  Glass  Ins.  Co.  v.  California  Artistic 
Metal  &  Wire  Co.,  28  Cal.  App.  74,  161  Pac, 
176. 

§3636. 

1.     Statvtco— Contemporaaeona  eacpoaltlon. 

— The  history  of  a  statute  from  the  time  it 
was  Introduced  until  it  was  finally  passed 
may  afford  some  aid  to  its  construction.— 
In  re  Valhoff,  238  Fed.  405. 
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§4. 


1.  Role    of    emurtrvetton    mt    eode^ — The 

court  Is  not  disposed  to  sriTe  too  strict  an 
Interpretation  to  technical  rules  of  practice, 
when  such  interpretation  is  used  for  the 
purpose  of  preventingr  a  consideration  upon 
the  merits  of  appeals  prosecuted  in  sood 
faith. — Title  Ins.  ft  Trust  Co.  v.  California 
Devel.  Co.,  171  CaL  174,  152  Pac.  542. 

2.  —Head-notes  to  be  eoMddored.  —  The 
head-notes  to  the  sections  of  the  code  are 
a  part  of  the  law,  and  should  be  consulted 
in  interpreting:  the  will  of  the  legrislature. — 
San  Joaquin  &  Kin^s  River  Canal  A  Irr.  Co. 
T.  Stevenson,  26  Cal.  App.  274,  277;  affirmed 
by  Supreme  Court,  26  Cal.  App.  285,  147  Pac. 
258,  following:  Barnes  v.  Jones,  51  Cal.  808, 
and  Sharon  v.  Sharon,  75  Cal.  1,  16,  16  Pac. 
345. 

3.  The  head-notes  to  code  sections  are 
not  mere  editor's  notes,  but  integral  parts 
of  the  code  itself. — ^Ez  parte  Wilson,  80  Cal. 
App.  667,  158  Pac.  1050. 


§12. 


1.     ComiHitatloii   of  time— Constmetlon. — 

The  words  ''unless  the  last  day  is  a  holiday 
and  then  it  is  also  excluded"  is  construed 
to  mean  the  whole  of  the  last  day.  And 
where  only  a  certain  portion  of  the  day  is 
declared  a  holiday  (C.  C.  P.  10)  the  whole 
of  the  last  day  can  not  be  excluded. — ^Lancel 
V.  Postlethwaite,  172  Cal.  826,  156  Pac.  826. 


§13. 


1.  Acts  not  to  be  done  on  bolldayo— Con- 
struetlon. — A  stipulation  extending:  the  time 
to  propose  a  statement  on  motion  for  a  new 
trial  to  a  day  which  is  a  legral  holiday 
operates  to  extend  the  time  to  the  day  fol- 
lowing: the  holiday,  and  an  order  of  court 
made  on  that  day  further  extendingr  the 
time  is  within  time  and  effective  to  extend 
the  time  to  the  desigrnated  date. — Connell  v. 
Hlgrgrtns,  170  Cal.  541.  160  Pac.  769. 

§16. 

1.    "Words  and  phrases— Oonstractlon  of. — 

When  a  word  or  phrase  has  been  griven  a 
particular  scope  or  meaning:  in  one  part  or 
portion  of  a  law,  it  must  be  g:iven  the  same 
scope  and  meaning:  in  other  parts  or  portions 
of  the  law,  particularly  of  the  same  section 
thereof. — Ransome-Crummey  Co.  v.  Wood- 
hams,  29  CaL  App.  856,  156  Pac.  62. 


§17. 

CBRTAIN  WORDS  AJfD  TBRM8  DBFINBD. 

Aji  to  definition  of  ^nrorda  and  phrases*  see 

ante,  Pol.  C.  pt,  1 17;  C.  C.  pt.,  1 14;  post. 
Pen.  C.  pt.  I  7. 

"Any  cost,"  in  undertaking:  on  appeal 
from  a  Justices'  court,  embraces  all  costs 
that  mi8:ht  be  incurred  by  reason  of  the 
appeal. — Cohen  v.  Connick,  26  Cal.  App.  491, 
147    Pac.    479. 

"Communication,'*  as  used  in  subdivision  2 
of  section  1881  of  Code  of  Civil  Procedure, 
includes  not  mere  words  of  client,  but  attor- 
ney's knowledg:e  of  acts  as  well. — Ex  parte 
McDonoug:h,  170  Cal.  280,  Ann.  Caa.  1916B 
827.  li.  R.  A.  1916C  698,  149  Pac.  666. 

"Final  judg:ment,"  as  used  in  section  1851, 
has  reference  to  the  preliminary  judg:ment 
of  condemnation  entered  in  the  superior 
court. — Colusa  &  H.  R«  Co.  v.  Superior  Court, 
81  Cal.  App.  746,  161  Pac.  1011. 

"May,"  in  section  1048,  Code  of  Civil  Pro- 
cedure, need  not  be  construed  "must." — 
Realty  Const.  A  Mortg:.  Co.  v.  Superior 
Court,  165  Cal.  548,  182  Pac.  1048. 

"Other  officer,"  as  used  in  subdivision  8 
of  section  1986  of  Code  of  Civil  Procedure* 
includes  notary  public.  —  Scott  v.  Shields^ 
8  Cal.  App.  12,  96  Pac.  885. 

"Person,"  as  used  in  section  412,  must  be 
g:iven  its  g:eneric  meaning:,  and  construed  to 
authorize  service  by  publications  on  all  cor- 
porations.—  McKendrick  v.  Western  Zinc 
Min.  Co.,  165  Cal.  24,  180  Pac.  865. 

"Preponderance  of  evidence,"  simply 
means  that  the  evidence  on  one  side  out- 
weig:ha,  or  preponderates  over,  that  on  the 
other  side. — People  v.  Miller,  171  Cal.  649,. 
154  Pac.  468. 

"Public  use,"  in  section  1241,  Code  of  Civil 
Procedure,  the  statute  contemplates  is  to 
be  found  by  the  court  and  not  by  a  jury. — 
San  Joaquin  A  King:s  River  Canal  &  Irr.  Co.* 
26  Cal.  App.  274,  277,  affirmed  by  Supreme 
Court,  26  Cal.  App.  286,  147  Pac.  258. 

"To  enforce  a  liability  created  by  law," 
as  used  in  section  859  of  the  Code  of  Civil 
Procedure,  means  liabilities  in  the  nature 
of  penalties  or  forfeitures,  only. — Whitten  v. 
Dabney,  171  Cal.  621,  154  Pac.  812. 

"Trade,"  operation  of  railroads,  and  espe- 
cially of  Interurban  railroads,  is  within  the 
meaning:  of  subdivision  9  of  section  1870, 
Code  of  Civil  Procedure. — ^Vallejo  &  North- 
ern R.  Co.  V.  Reed  Orchard  Co.,  169  Cal.  645,. 
147  Pac.  288. 
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§20. 


1.  Judicial  action  aad  power. — To  deter- 
mine "what  shall  be  adjudgred  or  decreed 
between  the  parties,  and  with  whom  Is  the 
risrht  of  the  case,"  Is  Judicial  action. — ^Marin 
Water  &  Power  Co.  v.  Railroad  Commission, 
171  Cal.  706,  154  Pac.  864. 


2.  A  determination  of  the  rierhts  of  an 
individual  under  the  ezlstlngr  law  is  an  exer- 
cise of  Judicial  power.  An  essential  element 
of  Judicial  power,  distingrulshlngr  it  from 
legrislative  power,  is  that  it  requires  the 
ascertainment  of  existing  rlgrhts. — Marfn 
Water  &  Power  Co.  v.  Railroad  Commission* 
171  Cal.  706,  164  Pac.  864. 


PART  I. 


OP  COURTS  OF  JUSTICE. 


TITLE  I. 
OF  THEIR  ORGANIZATION,  JURISDICTION  AND  TERMS. 


§33. 

1.  Police  courts,  cstabllaliment  of« — Prior 
to  section  8V6,  article  XI  of  the  constitution, 
police  courts  could  not  be  established  by  a 
freeholders'  charter. — Ex  parte  Tee  Kim 
Mah,  81  Cal.  App.  196,  159  Pac.  1060. 


§61. 


1.  OrifflBal  JorladictloB  aapreme  court'— 
Bffect  of  RoaeberrT-  act.— The  Roseberry  act 
was  not  effective  to  prevent  application  to 
the  supreme  court  to  exercise  its  orlsrinal 
Jurisdiction  by  way  of  certiorari. — Great 
Western  Power  Co.  v.  Pillsbury.  170  Cal. 
180,  9  N.  C.  C.  A.  466,  149  Pac.  85. 

§62. 

1.  Appellate  Jurladlctloa  of  avpreme 
coort-^Wbcre  amoant  leaa  tluut  $S00< — ^The 
district  court  of  appeals  has  no  Jurisdic- 
tion on  appeal  from  an  order  settlnff  aside 
a  Judgrment  agrainst  a  defendant  where  the 
demand  in  the  complaint  was  for  less  than 
three  hundred  dollars. — ^Wagmer  v.  Cardinet 
Fountain  Brush  Co.,  82  Cal.  App.  498,  168 
Pac.  337. 

§53. 

POWC2RS  OF  SITPRESJHB  COURT  IN 
APPBALBD  CASES. 

1.  Affirmance — ^As  to  grenerally. 

2.  — ^n  remission  by  respondent. 
8-11.  As  to  law  of  the  case. 

12-15.  As  to  theory  of  the  case. 
16, 17.  Moot  questions. 

18.  Power    to   correct   mistake    of   lower 

court. 

19.  Remittitur  may  be  recalled. 

20.  RehearinfiT*  ffround  for. 

21.  Writ    of    supersedeas    may     not    be 

granted  when. 

1.  Aflrnuuice— As  to  semerally. — ^Where  a 
notice  of  appeal  in  the  court  below  confers 
Jurisdiction  upon  the  appellate  court,  and  a 
mere  inspection  of  the  record  shows  that  the 


appellant  is  entitled  to  no  relief,  the  proper 
order  for  the  appellate  tribunal  in  response 
to  a  motion  to  dismiss  is  to  affirm  the  order 
of  the  lower  court. — Ulm  v.  Prather,  29  Cal. 
App.  92,  154  Pac.  611. 

2.  ^>Ob  remlMilon  by  respondeat. — Where 
on  appeal  the  appellate  court  determines  that 
the  only  ground  warrantingr  a  reversal  was 
the  erroneous  admission  of  evidence  on  the 
matter  of  damagres,  the  respondent  may  ask 
and  be  permitted  to  remit  a  part  of  the 
Judgrment,  and  the  court  may  upon  such  re- 
mission deny  a  new  trial  and  affirm  the 
Judgrment. — Slmoneau  v.  Pacific  Elec.  R.  Co., 
166  Cal.  264,  49  L.  R.  A.  (N.  S.)  737,  186  Pac. 
544. 

3.  As  to  law  of  tke  case. — What  may  be 
said  in  the  opinion  of  the  district  court  of 
appeal  on  the  subject  of  accounting:  in  an 
action  involving^  a  partnership,  wherein  the 
prayer  of  the  complaint  is  for  a  dissolution 
of  the  firm  at  appointment  of  receiver,  not 
for  accounting:,  does  not  constitute  the  law 
of  the  case. — ^Miller  v.  Kraus,  51  Cal.  Dec. 
154,  155  Pac.  888. 

4.  The  doctrine  of  "the  law  of  the  case," 
grenerally  speakingr,  has  reference  only  to 
the  principles  of  law  announced  by  the  court 
as  those  to  be  applied  to  a  retrial  of  fact. 
It  does  not  embrace  the  facts  themselves 
nor  include  points  of  law  not  presented  and 
determined. — Cowell  v.  Snyder,  171  Cal.  291, 
152  Pac.  920. 

5.  The  doctrine  of  the  "law  of  the  case" 
is  not  applicable  to  a  Judgement  grlven  after 
a  second  trial,  where  the  first  Judgrment  is 
reversed  as  a  whole  and  the  cause  retried 
upon  amended  pleadlngrs  and  the  evidence 
of  the  two  trials  not  Identical. — Cowell  v. 
Snyder,  171  Cal.  291,  162  Pac.  920. 

6.  An  order  denying:  a  motion  to  dismiss 
an  appeal  after  it  has  become  final  is  the 
law  of  the  case  in  a  subsequent  appeal  on 
the  merits  as  to  points  Involved  on  the  mo- 
tion.— Hartfield  v.  Alderete,  26  Cal.  App.  604, 
147  Pac.  991. 
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7.  In  the  event  of  a  reversal  by  the 
district  court  of  appeal  and  failure  of  the 
respondent  to  apply  to  the  supreme  court 
for  a  transfer  of  the  case  within  thirty 
days,  the  decision  of  the  district  court  of 
appeal  becomes  the  law  of  the  case  on  a 
second  appeal. — Hill  v.  Maryland  Casualty 
Co.,  28  Cal.  App.  422,  152  Pac.  953. 

8.  In  the  event  of  a  reversal  by  the  dls« 
trlct  court  of  appeal  on  the  ground  that  the 
trial  court  omitted  to  find  on  an  issue  which 
was  material  only  in  case  the  law  applicable 
to  certain  facts  was  as  contended  by  the 
plaintiff,  the  decision  of  the  appellate  court 
establishes  the  law  as  to  these  facts  in  his 
favor. — Hill  v.  Maryland  Casualty  Co.,  28 
Cal.  App.  422.  152  Pac.  953. 

9.  When  an  appellant  ceases  to  pursue 
his  appeal  from  one  appellate  court  to  a 
hiffher,  though  he  misrht  do  so,  the  decision 
of  the  court  where  he  sees  fit  to  rest  is  a 
final  one. — ^Hill  v.  Maryland  Casualty  Co.,  28 
Cal.  App.  422,  162  Pac.  963. 

10.  Where  a  point  Is  not  raised  on  a  for- 
mer appeal,  the  decision  of  the  supreme 
court  does  not  become  the  law  of  the  case 
as  to  such  point  on  a  second  appeal  to  the 
district  court  of  appeal. — Knlgrht  v.  Hall,  28 
Cal.  App.  486,  152  Pac.  962. 

11.  In  this  case,  where  the  appellant  con- 
tends that  the  action  was  prematurely 
brou£rht,  the  adverse  views  of  the  appellate 
court  upon  the  former  appeal  as  to  that  issue 
must  be  adhered  to  as  the  law  of  the  case. — 
Morrell  v.  San  Tomas  Drying:  &  Packingr  Co., 
80  Cal.  App.  194,  167  Pac.  818. 

12.  As  to  theory  of  tbe  case. — The  su- 
preme court  will  not  consider  whether  the 
contributory  nesrllffence  of  a  street-car  pas- 
aenger  was  properly  pleaded,  if  evidence 
was  Introduced,  Instructions  were  erlven,  and 
the  case  was  tried  on  the  theory  that  con- 
tributory negrllsrence  was  in  Issue. — Kelly  v. 
Santa  Barbara  Consol.  R.  Co.,  171  CaL  416, 
168  Pac.  908. 

13.  In  an  action  to  recover  damagres  for 
breach  of  contract,  where  the  plaintiff  tried 
the  case  upon  the  theory  that  the  defend- 
ant's failure  to  perform  was  in  issue,  he 
will  not  be  heard  to  complain  upon  appeal, 
for  the  first  time,  that  the  defendant's  denial 
of  failure  to  perform  was  ineffectual  for  any 
purpose. — Bayley  v.  Lee,  174  Cal.  187,  162 
Pac.  96. 

14.  In  an  action  brought  under  the  Fed- 
eral Employers'  Liability  Act  to  recover  for 
damagres  for  injuries  received  by  an  em- 
ployee of  a  railroad  company,  while  em- 
ployed at  its  roundhouse  in  the  capacity  of 
a  nliTht  hostler-helper,  where  it  Is  taken  as 
an  accepted  fact  by  both  parties  at  the  trial 
that  issue  was  joined  on  the  question  as  to 
whether  the  hostler  in  control  of  the  engine 


backed  the  engrine  on  to  tho  turntable  with- 
out recelvlngr  any  sigrnal  from  the  plaintiff, 
and  evidence  pro  and  con  on  the  Question  is 
admitted  without  objection,  neither  party 
will  be  permitted  for  the  first  time  on  appeal 
to  claim  that  such  issue  was  not  joined. — 
Smithson  v.  Atchison.  Topeka  &  Santa  Fe  R. 
Co..  174  Cal.  148.  162  Pac.  111. 

15.  Where  a  case  involving  a  tax  title  is 
tried  on  a  certain  theory.  It  can  not  be  main- 
tained on  appeal  that  no  such  issue  was 
presented. — O'ReilJy  v.  All  Persons,  29  Cal. 
App.  49,  154  Pac.  474. 

1«.  Moot  qoestlouk — ^When  a  controversy 
existing  at  the  time  of  the  taking  of  an 
appeal  has  by  reason  of  matters  subsequently 
transpiring  ceased  to  exist,  the  proper  course 
is  to  dismiss  the  appeal. — In  re  Ambrose.  170 
Cal.  160.  149  Pac.  43. 

17.  An  appeal  taken  from  an  order  grant- 
ing a  temporary  Injunction  restraining  the 
enforcement  of  an  assessment  levied  by  the 
board  of  directors  of  an  irrigation  district 
raises  only  a  moot  or  academic  question, 
and  will  be  dismissed  where  the  trial  of  the 
action  resulted  in  a  judgment  in  favor  of 
the  defendants  and  the  judgrment  is  affirmed 
on  appeal. — Imperial  Land  Co.  v.  Imperial 
Irr.  District,  173  Cal.  674.  161  Pac,  119. 

18.  Power  to  correct  mistake  of  lower 
court. — Appellate  court  is  without  authority 
to  correct  a  mistake  made  in  the  entry  of  a 
judgrment  in  the  lower  court. — ^Harbaugh  v. 
Lassen  Irr.  Co.,  31  Cal.  App.  764,  161  Pac. 
766. 

19.  Rcnlttttiir  may  be  recalled. — ^The  su- 
preme court  has  the  power  to  recall  a  re- 
mittitur at  any  time  that  through  mistake, 
etc..  of  the  clerk,  does  not  correctly  state 
the  judgrment  actually  rendered  by  the  court, 
but  the  court  has  no  power,  after  judgrment 
has  become  final,  to  change  or  modify  the 
judgment  actually  given. — Oakland  v.  Pa- 
cific Coast  Lumber  &  Mill  Co.,  171  Cal.  392, 
156  Pac.  468. 

20u  Rekcarlagf  g;roiuid  for« — ^An  order 
from  which  an  appeal  is  taken  must  rest  for 
its  validity  upon  the  record  before  the  trial 
court  where  the  order  was  made  and  brought 
up  for  review,  and  the  fact  that  since  the 
making  of  the  order  the  complaint  had  been 
amended  in  respect  to  certain  facts  which 
changed  its  complexion  so  as  to  fully  justify 
the  order,  can  not  be  considered  aa  a  ground 
for  a  rehearing  of  the  appeal. — ^Laam  v. 
McLaren,  28  Cal.  App.  632,  782,  153  Pac.  986. 

21.  "Writ  of  avpcreedeaa  mmr  sot  be 
graatcd  wben.— The  supreme  court  has  no 
power,  pending  an  appeal  from  a  judgrment 
denying  an  injunction,  to  grant  a  writ  of 
supersedeas.— Southern  Pac.  Co.  v.  Smith, 
171  Cal.  8.  161  Pac.  427. 
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CHAPTER  IV. 

SUPEBIOB  COUETS. 
i  67a.  Judges  in  counties  of  the  first  class. 

§67a.    JUDGES  IN  COUNTIES  OP  FIRST  CLASS.    In  comities  of  the 

first  class  there  shall  be  twenty  judges  of  the  superior  court,  any  one  or  more  of 
whom  may  hold  court,  and  there  may  be  as  many  sessions  of  said  court  at  the  same 
time  as  there  are  judges  tbereof.  Tbe  said  judges  shall  choose  from  their  own  number 
a  presiding  judge,  who  may  at  any  time  be  removed  as  presiding  judge  and  another 
judge  chosen  in  his  place  by  a  vote  of  any  twelve  of  them.  The  presiding  judge  shall 
distribute  tbe  business  of  the  court  among  the  judges  thereof,  and  prescribe  the  order 
of  business  and  perform  such  other  duties  as  the  judges  of  the  said  court  may  by 
rule  provide.  The  judgments,  orders  and  proceedings  of  any  session  of  the  superior 
court  held  by  any  one  or  more  of  the  judges  of  said  court  shall  be  equally  as  effective 
as  if  all  the  said  judges  of  said  court  presided  at  such  session. 

[Appointment  of  two  additional  judges.]  Within  thirty  days  after  this  act  goes  into 
effect,  the  governor  shall  appoint  two  additional  judges  of  the  superior  court  in  counties 
of  the  first  class  in  addition  to  the  eighteen  superior  court  judges  already  provided 
by  law  in  and  for  the  said  counties  of  the  first  class  who  shall  hold  office  until  the 
first  Monday  after  the  first  day  of  January,  1919. 

[Election.]  At  the  next  general  election  to  be  held  in  November,  A.  D.  1918,  two 
additional  judges  of  the  superior  court  shall  be  elected  in  counties  of  the  first  class, 
who  shall  be  successors  of  the  judges  appointed  hereunder,  to  hold  office  for  the  term' 
prescribed  by  the  constitution  and  by  law. 

The  salaries  of  said  additional  judges  shall  be  the  same  in  amount  and  be  paid  in 
the  same  manner  and  at  the  same  time  as  the  salaries  of  the  other  judges  of  the  said 
counties  of  the  first  class  now  authorized  by  law. 

History:  Enactment  approved  April  11,  1909,  Stats,  and  Amdts 
1909,  p.  11;  amended  May  30,  1913,  Stats,  and  Amdts.  1913,  p.  334-' 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  247.    In  effect  July  27,  19*17. 

fendants  In  an  action  upon  a  stockholders' 
liability  where  the  prayer  for  damages 
against  them  is  for  less  than  three  hundred 
dollars. — Johnson  v.  Hinkel,  29  Cal.  App.  78, 
154  Pac.  487. 

8.  It  is  the  amount  of  the  demand  that 
determines  the  Jurisdiction  of  the  superior 
court  In  actions  at  law  seeking  a  money 
judgment ;  and  the  fact  that  the  demand  Is 
made  up  in  part  of  items  which  may  prove 
not  to  be  recoverable  will  not  make  the 
complaint  subject  to  demurrer  on  that 
ground. — Welch  v.  County  of  Santa  Cruz,  30 
Cal.  App.  123,  166  Pac.  1003. 

§77. 

8VFBRIOR    COURTS— JURISDICTION    ON 

APPBAIi. 

1.  Appeal   from   justice's   court — ^Llmit   of 
Jurisdiction. 
2,  3.  — Amendment  to  amount  over  $300. 

1.  Appeal  from  Jostloe'a  eoort— lilntlt  of 
Jurlsdlctton. — On  an  appeal  from  a  Justice's 
court,  by  virtue  of  the  appeal,  the  superior 
court  acquires  such  Jurisdiction  only  as  the 
Justice  of  the  peace  had. — Tracy  v.  Sumida, 
31  Cal.  App.  716,  161  Pac.  603. 


§71. 

1.  Holdlnsr  coart  br  Jadgea  of  other 
eountles  —  Constmetloit  of  seetloii.  —  This 
section  applies  to  the  trial  of  cases  of  emi- 
nent domain. — Yolo  Water  &  Power  Co.  v. 
Superior  Court,  28  Cal.  App.  689,  168  Pac. 
894. 


§76. 


1.  Original  Jurlaaictloit  of  saperlor  eowrtm 
— Conatmctlon. — The  original  Jurisdiction  of 
superior  courts  extends  to  sundry  subjects 
declared  in  the  constitution,  and  to  "all 
such  special  cases  and  proceedings  as  are 
not  otherwise  specially  provided  for,"  which 
means  necessarily  that  wherever  a  case  or 
cause  exists  which  is  outside  the  scope  of 
those  directly  mentioned  in  the  provisions 
vesting  Jurisdiction  in  the'  superior  court, 
and  Jurisdiction  thereof  has  not  been  vested 
in  any  other  court  or  official  body  author- 
ized to  exercise  Judicial  functions,  the  Juris- 
diction to  hear  and  determine  such  special 
case  is  vested  in  the  superior  court. — ^Roche 
V.  Superior  Court,  80  Cal.  App.  266,  167  Pac. 
830. 

2.  — CoBstmetioit  of  snbaivlaioii   8.^-The 
superior  court  has  no  Jurisdiction  as  to  de- 
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CHAPTER  V. 

JUSTICES'  COUBTS. 

Article  L  Of  justices '  courts  in  cities  and  counties. 
II.  Of  justices '  courts  in  townships. 
IIL  Of  justices  of  the  peace  and  justices'  courts  in  general. 

ARTICLE  I. 

OF  JUSTICES'  COUBTS  IN  CITIES  AND  COUNTIES. 

I  86.  Justices '  derk. 

§  86.  JUSTICES'  OLEBK.  The  supervisors  of  such  city  and  county  shall 
appoint  a  Justioes'  clerk  on  the  written  nomination  and  recommendation  of  said  justices 
or  a  majority  of  them,  who  shall  hold  office  during  good  behavior,  and  who  shall 
receive  a  salary  of  three  thousand  dollars  a  year. 

[Oath  and  bond.]  Said  justices'  clerk  shall  take  the  constitutional  oath  of  office 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  the  faithful  discharge  of  the 
duties  of  his  office  and  in  the  same  manner  as  is  or  may  be  required  of  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  be  required  by  the  supervisors  of 
such  city  and  county  and  in  such  amount  as  may  be  fixed  by  said  supervisors  whenever 
they  may  deem  it  necessary. 

[Appointees.]  The  said  clerk  may  appoint  a  chief  deputy  at  a  salary  of  two  thou- 
sand four  hundred  dollars  a  year,  a  cashier  at  a  salary  of  one  thousand  eight  hundred 
dollars  a  year,  and  three  deputy  clerks  and  one  messenger  each  at  a  salary  of  one 
thousand  five  hundred  dollars  a  year. 

[Duties.]  Said  justices'  clerk  and  each  of  said  appointees  shall  have  authority  to 
administer  oaths,  take  and  certify  affidavits,  and  issue  and  sign  writs,  summons,  and 
all  other  processes  in  any  action,  suit  or  proceeding  in  said  justices'  court,  and  gen- 
erally to  do  all  the  acts  specified  in  sections  102  and  102a  of  this  code.  They  shall  be  at 
their  respective  offices  for  the  dispatch  of  official  business  daily,  except  Sundays, 
holidays  and  Saturday  afternoons,  from  the  hour  of  nine  o'clock  a.  m.  until  five  o'clock 
p.  m.  The  salaries  of  said  justices'  clerk  and  his  appointees  shall  be  paid  out  of  the 
treasury  of  said  city  and  county  in  the  same  manner  that  salaries  of  officers  of  such 
city  and  county  are  paid,  and  shall  be  in  lieu  of  all  fees  collected  by  them.  All  persons 
who  have  been  appointed  to  such  positions  and  who  have  served  a  period  of  six 
months  in  their  respective  positions,  and  all  persons  who  may  be  appointed  to  such 
positions  shall,  after  they  have  served  a  period  of  six  months  in  their  respective  posi- 
tions, be  entitled  to  all  the  benefits  of  the  civil  service  laws  of  this  state. 

[Repeal.]  Sec.  2.  All  acts  and  parts  of  acts  in  confiict  with  the  provisions  of  this 
act  are  hereby  repealed. 

History:  Original  section,  relating  to  appellate  jurisdiction  of  county 
courts,  enacted  March  11,  1872;  repealed  and  present  section  enacted 
April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  29;  amended  April  12, 
1915,  Stats,  and  Amdts.  1916,  p.  58;  April  16,  1917,  Stats,  and  Amdts. 
1917,  p.  121.     In  effect  July  27,  1917. 
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ARTICLE  II. 

OF  JUSTICES'  COUBTS  IN  TOWNSHIPS. 

§  103.  Justices'  courts  and  justices. 

§  103c.  Justices '  clerks,  counties  of  third  class  [new] . 

§  103.  JUSTICES'  COUBTS  AND  JUSTICES.  There  shall  be  at  least  one 
justice's  court  in  each  of  the  townships  of  the  state,  for  which  one  justice  of  the 
peace  must  be  elected  by  the  qualified  electors  of  the  township,  at  the  general  state 
election  next  preceding  the  expiration  of  the  term  of  office  of  his  predecessor.  In 
any  county  where,  in  the  opinion  of  the  board  of  supervisors,  the  public  convenience 
requires  it,  the  said  board  may,  by  order,  provide  that  two  justices'  courts  may  be 
established  in  any  township,  designating  the  same  in  such  order;  and  in  such  case, 
one  justice  of  the  peace  must  be  elected  in  the  manner  herein  provided  for  each  of 
said  courts. 

[Number  of  justices  In  cities.]  In  every  city  of  the  first  and  one-half  class  there 
must  be  five  justices  of  the  peace,  and  in  every  city  of  the  second  class  there  must 
be  two  justices  of  the  peace,  and  in  every  city  of  the  second  and  one-half  class  there 
must  be  one  justice  of  the  peace,  and  in  every  city  of  the  third  and  fourth  classes 
there  must  be  one  justice  of  the  peace,  to  be  elected  in  like  manner  by  the  electors  of 
such  cities  or  town,  respectively;  and  such  justices  of  the  peace  of  cities  shall  have 
the  same  jurisdiction,  civil  and  criminal,  as  justices  of  the  peace  of  townships  and 
township  justice's  courts. 

« 

[Jurisdiction.]  Said  justices  of  the  peace  of  cities  and  justice's  courts  of  cities  shall 
also  have  jurisdiction  of  all  proceedings  for  the  violation  of  any  ordinance  of  any 
city  in  which  courts  are  eetablished,  both  civil  and  criminal,  and  of  all  actions  for 
the  collection  of  any  license  required  by  any  ordinance  of  any  such  city,  and  generally 
exercise  all  powers,  duties  and  jurisdiction,  civil  and  criminal,  of  police  judges,  judges 
of  police  courts,  recorder's  court  or  mayor's  courts,  within  such  city. 

[Eligibility.]  No  person  is  eligible  to  the  office  of  justice  of  the  peace  in  any  city 
of  the  first,  first  and  one-half,  second,  second  and  one-half  or  third  class,  who  has 
not  been  admitted  to  practice  law  in  this  state;  and  no  justice  of  the  peace  shall  be 
permitted  to  practice  law  before  another  justice  of  the  peace  in  the  city,  town  or 
county  in  which  he  resides,  or  to  have  a  partner  engaged  in  the  practice  of  law  in 
any  justice's  court  in  such  city,  town  or  county. 

[Salaries.]  Every  city  justice  of  the  peace  in  any  city  of  the  first  and  one-half 
class  shall  receive  a  salary  of  four  thousand  two  hundred  dollars  per  annum,  and 
every  city  justice  of  the  peace  in  any  city  of  the  second  class  shall  receive  a  salary  of 
three  thousand  six  hundred  dollars  per  annum,  and  every  city  justice  of  the  peace  in 
any  city  of  the  second  and  one-half  class  shall  receive  a  salary  of  three  thousand 
dollars  per  annum,  and  every  city  justice  of  the  peace  in  any  dty  of  the  third  class 
shall  receive  a  salary  of  two  thousand  dollars  per  annum,  and  every  city  justice  of  the 
peace  in  any  city  of  the  fourth  class  shall  receive  a  salary  of  one  thousand  five  huh- 
dred  dollars  per  annum;  and  each  justice  of  the  peace  shall  be  provided  by  the  city 
authorities,  or  by  the  board  of  supervisors  in  counties  where  the  salary  of  the  city 
justice  of  the  peace  is  paid  by  the  county,  with  a  suitable  office  in  which  to  hold  his 
court  The  compensation  of  the  justice  of  the  peace  of  any  city  shall  be  paid  by 
warrants  drawn  each  month  upon  the  salary  fund,  or  if  there  be  no  salary  fund,  then 
upon  the  general  fund  of  such  city  or  county,  as  the  case  may  be,  such  warrants  to  be 
audited  and  paid  as  salaries  of  any  other  city  or  county  officials.  All  fees  which  are 
chargeable  by  law  for  services  rendered  by  such  city  justice  of  the  peace  in  cities 
aforesaid  shall  be  by  them  respectively  collected,  and  on  the  first  Monday  of  each 
month  every  such  city  justice,  or  his  clerk  shall  make  a  report,  under  oath,  to  the 
dty  or  county  treasurer,  as  the  case  may  be  of  the  amount  of  fees  so  by  him  collected 
and  pay  the  amount  so  collected  into  the  city  or  county  treasury,  as  the  case  may  be 


eh.V,art.n.]  JUSTICES*   CLSRK — COVNTIB9    THIRD    CliASS.  |  108c 

to  the  credit  of  the  general  fund  thereof.    Said  salaries  shall  be  the  sole  compensation 
of  said  dty  Justices. 

History:  Enactment  approved  April  1,  1880,  Ck>de  Amdts.  1880, 
(C.  C.  P.  pt),  p.  34;  amended  March  31,  1891,  Stats,  and  Amdts.  1891, 
p.  4.56;  March  10,  1899,  Stats,  and  Amdts.  1899,  p.  88;  March  7,  1901, 
Stats,  and  Amdts.  1900-1,  p.  100;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  117;  Act  held  unconstitutional,  see 
History,  Kerr's  Cyc.  C.  C,  S4;  amended  March  19,  1903,  Stats,  and 
Amdts.  1903,  p.  210;  March  3,  1906,  Stats,  and  Amdts.  1905,  p.  49; 
March  11,  1907,  Stats,  and  Amdts.  1907,  p.  190,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  431;  February  22,  1909,  Stats,  and  AmdU.  1909, 
p.  47;  April  29,  1911,  Stats,  and  Amdts.  1911,  p.  1215;  April  2,  1917, 
Stats,  and  Amdts.  1917,  p.  34.    In  effect  July  27,  1917. 

§  103c.  JUSTICES'  CLERKS,  COUNTIES  OF  THIBD  CLASS.  In  counties 
of  the  third  class  in  townships  having  a  population  of  more  than  seventy-flye  thousand 
there  shall  be  one  Justice's  clerk,  and  one  deputy  Justice's  derk,  who  shall  be  appointed 
by  the  Justice  of  the  peace  or  Justices,  if  more  than  one.  Said  clerk  and  deputy  shall 
be  appointed  immediately  on  this  act  taking  effect,  and  shall  take  the  oath  of  office  pre- 
scribed for  county  officers,  and  give  a  bond  in  the  sum  of  five  thousand  dollars,  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  the  office,  which  bond  shall  be 
approved  and  filed  in  the  same  manner  as  are  bonds  of  county  officers. 

[Authority.]  Such  Justice's  clerk  and  deputy  clerk  shall  be  authorized  to  administer 
oaths,  take  and  certify  affidavits  and  shall  be  authorized  to  issue  and  sign  writs,  sum- 
mons and  all  other  process  in  any  action  or  proceeding  in  the  Justice's  court  of  the 
township  for  which  they  are  appointed  or  pending  before  any  Justice  of  the  peace  of 
said  township  in  the  name  of  the  justice  before  whom  the  same  is  pending  or  out  of 
whose  court  the  same  is  issued,  which  shall  be  in  substantially  the  following  form: 

Justice  of  the  peace. 

Clerk. 

By 

Deputy  clerk. 

All  legal  papers  of  every  kind  in  actions  or  proceedings  in  such  Justice's  court  shall 
be  issued  by  the  said  Justice's  clerk  in  the  manner  and  form  hereinabove  set  out. 
The  said  Justice's  clerk  shall  issue,  sign  and  certify  to  any  and  all  papers,  transcripts 
or  records  which  are  required  to  be  issued,  signed  or  certified  by  the  said  Justice  of 
the  peace.  All  complaints,  answers  and  other  pleadings  and  papers  required  to  be  filed 
in  said  Justice's  court  shall  be  filed  with  such  Justice's  clerk  who  shall  keep  a  perma- 
nent record  of  all  such  actions  and  proceedings  in  the  Justice's  docket,  now  provided 
by  law  to  be  kept  by  the  Justice.  The  said  clerk  shall  keep  a  record  of  the  proceedings 
of  said  court  and  shall  have  the  custody  of  all  records  and  papers  of  the  same. 

All  fees  for  the  issuanoe  of  all -process,  or  other  fees,  which  are  by  law  allowed  for 
any  official  service  of  the  Justice  of  the  peace  shall  be  exacted  and  paid  in  advance  into 
the  hands  of  the  Justice's  clerk,  which,  together  with  all  fees,  fines,  forfeitures  or 
penalties  received  in  said  Justice's  court  shall  be  paid  into  the  county  treasury. 

[Monthly  report]  Said  Justice's  clerk  shall  render  each  month  to  the  county  audi- 
tor and  county  treasurer,  an  exact  account  under  oath  of  all  fines,  forfeitures,  penalties 
and  fees  received  by  him  or  collected  by  said  court.  Said  Justice's  clerk  shall  receive 
a  salary  of  one  thousand  eight  hundred  dollars  per  year  and  said  deputy  clerk  shall 
receive  a  salary  of  one  thousand  two  hundred  dollars  per  year,  which  shall  be  payable 
in  like  manner  and  out  of  the  same  funds  and  at  like  times  as  coimty  officers  are  paid. 
The  board  of  supervisors  shall  provide  in  a  convenient  locality  a  suitable  office  for  the 
Justice's  clerk.  The  said  Justice's  clerk  shall  be  in  attendance  at  his  respective  office 
in  the  discharge  of  official  business  daily  from  nine  a.  m.  until  five  p.  m. 

History:  Enactment  approved  May  31,  1917,  Stats,  and  Amdts. 
1917,  p.  1394.    in  effect  July  30,  1917. 
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2.     -.-Amendment  to  amount  OTer  $800. — 

The  superior  court  does  not  have  Jurisdic- 
tion, on  an  appeal  from  a  Justice's  court 
in  an  action  on  a  contract  to  recover  less 
than  three  hundred  dollars,  to  allow  a  com- 
plaint to  be  amended  so  as  to  state  a 
cause  of  action  for  a  sum  in  excess  of  three 
hundred  dollars. — Tracy  v.  Sumida,  81  Cal. 
App.  716,  161  Pac.  503. 

8.  Error  in  the  allowance  of  such  an 
amendment  can  not  be  reviewed  by  taking: 
an  appeal  from  the  Judgrment  of  the  superior 
court. — Tracy  v.  Sumida,  31  Cal.  App,  716, 
161  Pac.  503. 

§160. 

1.  HoldlnflT  eonrt  nt  request  of  sovemorh— i 
Conatraetlon  of  section. — This  section  ap- 
parently makes  a  distinction  between  the 
disability  of  the  Judgre  to  act  and  his  dis- 
qualification to  act  for  one  of  the  causes 
mentioned  in  section  170;  there  beingr  a 
marked  distinction  between  the  inability 
declared  herein  and  the  disqualification  de- 
fined in  section  170.  This  section  can  not 
be  construed  to  refer  to  disqualification  on 
account  of  interest  in  the  matter  involved 
In  the  proceeding:.— Yolo  Water  &  Power 
Co.  V.  Superior  Court,  28  Cal.  App.  589,  168 
Pac.  394. 

§170. 

DIS^^UAIilFIOATION   OF  JUDGB. 

1,  2.  Construction — ^In  greneral. 
3-5.  — Subdivision  2. 

6. Time  for  objection. 

7-9.  — Subdivision  4 — ^Matter  tried  on  affi- 
davits alone. 
10-18. ^Allegratlons  and  contents  of  affi- 
davits. 
19,  20.  — Subdivision  6. 

21-25. ^Amendment    of    1916 — Constitu- 
tionality. 

1.  Cottstraetlon^-^In  general. — A  Judgre  to 
whom  is  presented  an  affidavit  showinsp  con- 
temptuous conduct  toward  the  court  is  not 
disqualified  under  this  section  to  hear  and 
determine  the  proceeding:. — Hug:hes  v.  Mon- 
cur,  28  Cal.  App.  462,  162  Pac.  968. 

2.  This  section  specifies  what  shall  con- 
stitute a  disqualification  of  a  Judg:e  in  a 
proceedingr  (which  includes  eminent  domain 
proceeding:3)  and  when  the  fact  of  disquali- 
fication is  made  to  appear,  then  as  expressly 
provided  in  section  898,  the  disqualified 
Judgre  has  no  discretion  other  than  to  per- 
form the  duty  imposed  upon  him  by  this 
section. — Yolo  Water  &  Power  Co.  v.  Su- 
perior Court,  28  Cal.  App.  589,  168  Pac.  394. 

3.  -—Subdivision  2. — ^A  director  of  a  cor- 
poration is  an  officer  within  the  meaning:  of 
subdivision  2  of  section  170  of  the  Code  of 
Civil  Procedure,  which  provides  that  a  Judg:e 
Is  disqualified  from  slttlngr  or  actlngr  in  any 
action  or  proceeding^  where  he  is  related  to 
an  officer  of  a  corporation  within  the  third 
degree. — ^Lynlp  v.  Alturas  School  District,  29 
Cal.  App.  168,  156  Pac  109. 


4.  A  Judg:e  is  disqualified  from  sitting:  or 
acting:  in  an  action  in  which  a  bank  is  the 
real  party  in  interest,  where  his  brother  is 
a  director  thereof,  notwithstanding:  the  ac- 
tion is  broug:ht  in  the  name  of  a  private 
Individual. — ^Lynip  v.  Alturas  School  Dis- 
trict, 29  Cal.  App.  168,  156  Pac.  109. 

6.  Where,  in  such  a  proceeding:,  it  is  in- 
tended to  question  the  corporate  character 
of  the  bank,  such  objection  should  be  made 
at  the  time  of  the  motion,  and  where  not  so 
made  its  corporate  character  will  be  as- 
sumed.— Lynip  v.  Alturas  School  District,  29 
Cal.  App.  158,  166  Pac.  109. 

6.  -.-—Time  for  objection. — Where  there 
is  nothing:  on  the  face  of  the  record  In  ad- 
vance of  the  trial  to  show  that  the  Judg:e 
was  disqualified,  and  such  disqualification  is 
first  disclosed  on  the  cross-examination  of 
the  nominal  plalntlfF,  a  motion  to  disqualify 
the  Judg:e  and  to  changre  the  venue  is  timely 
and  not  too  late. — Lynip  v.  Alturas  School 
District,  29  Cal.  App.  168,  156  Pac.  109. 

7.  .—Subdivision  4— -Mntter  tried  on  aiB- 
davits  alone. — ^The  matter  must  be  tried 
upon  affidavits  alone.  Inferences  or  pre- 
sumptions arising:  from  the  Judicial  decision 
in  nowise  control.  The  Judgre  must  decide 
upon  the  facts  averred  in  the  affidavits, 
without  reference  to  his  own  knowledgre  of 
his  state  of  mind. — Keating:  v.  Keating:,  169 
Cal.  754,  147  Pac.  974. 

8.  The  qualifications  of  a  Judg:e  to  pre- 
side in  a  case  where  sworn  objection  is 
made  on  the  g:round  of  his  alleg:ed  preju- 
dice must  be  tried  on  affidavits,  and  the 
Judg:e  must  put  in.  the  form  of  an  affidavit 
an  account  of  his  own  state  of  mind,  if  his 
fairness  is  called  in  question.  The  other 
side  is  entitled  to  have  the  allegratlons  of 
prejudice  traversed  by  the  Judg:e's  affidavit 
before  there  should  be  a  decision  on  the 
motion.  This  rlg:ht  may,  however,  be  waived. 
— Mercantile  Trust  Co.  v.  Sunset  Road  Oil 
Co.,  173  Cal.  487,  160  Pac.  646. 

9.  Nondisqualiflcation  of  the  trial  Judgre 
in  a  larceny  case,  as  to  bias  and  prejudice, 
is  sufficiently  sustained  by  affidavits  of  the 
deputy  district  attorney  and  of  the  trial 
Judg:e  contradicting  the  assertion  of  the 
defendant. — People  v.  Phillips,  30  Cal.  App. 
31,  157  Pac.  1003. 

10.  —-.-Allegations  and  contents  of  afll- 
davlts. — ^Where  a  party  moving:  for  a  new 
trial  seeks  to  disqualify  the  trial  Judg:e 
from  hearing:  the  motion  on  the  g:round  of 
his  bias  and  prejudice  toward  her  and  her 
cause  of  action,  his  affidavit  denyingr  any 
bias  or  prejudice  Is  pertinent,  and  a  motion 
to  strike  out  such  parts  thereof  as  disclaim 
any  bias  or  prejudice  Is  properly  denied. — 
McEwen  v.  Occidental  Life  Ins.  Co.,  172  Cal. 
6,  156  Pac.  86. 

11.  Erroneous  ruling:s  ag:ain8t  a  litig:ant, 
even  when  numerous  and  continuous,  form 
no  ground  for  a  charge  of  bias  or  prejudice, 
especially  when  they  are  subject  to  review. 
— ^McEwen  v.  Occidental  Life  Ins.  Co.,  172 
Cal.  6,  155  Pac.   86. 

12.  A  Judg:e's  expressions  of  opinion  ut- 
tered in  what  he  conceives  to  be  the  dis- 
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charg^e  of  his  Judicial  duty  are  not  evidence 
of  bias  or  prejudice,  and  a  remark  made 
upon  receipt  of  the  verdict  that  he  did  not 
see  how  the  Jury  could  possibly  have  reached 
such  verdict  does  not  show  prejudice. — Mc- 
Ewen  v.  Occidental  Life  Ins.  Co.,  172  Cal.  6, 
155  Pac.  86.     . 

13.  Inconsistency  in  the  demeanor  of  the 
Judgre  at  the  time  when  the  verdict  was 
returned  with  that  at  the  time  of  the  pre- 
vious submission  of  the  case  to  the  Jury 
after  denying  a  motion  for  a  directed  ver- 
dict in  favor  of  defendant  does  not  prove 
prejudice. — ^SfcEwen  v.  Occidental  Life  Ins. 
Co.,   172   Cal.   6,  155  Pac.   86. 

14.  The  Bug'sestion  of  the  trial  Judge 
that  the  motion  for  a  new  trial  should 
be  made  on  the  minutes  of  the  court  does 
not  show  prejudice. — ^McEwen  v.  Occidental 
Life  Ins.  Co.,  172  Cal.  6,  156  Pac.  86. 

15.  The  right  to  ask  for  a  change  of 
venue  is  both  granted  and  limited  by  the 
terms  of  this  subdivision.  The  moving  party 
can  not  include  with  his  statements  con- 
cerning the  Judge  who  is  about  to  try  the 
case,  an  attack  upon  other  Judges  of  the 
court. — In  re  Lapique,  26  Cal.  App.  268,  146 
Pac.    690. 

16.  An  attorney,  under  section  170  of  the 
Code  of  Civil  Procedure,  has  a  legal  right 
by  affidavit  to  allege  any  facts  showing 
the  bias  or  prejudice  of  the  Judge  against 
his  client  and  thereby  disqualify  him  from 
hearing  the  case;  and  if  such  facts  are 
material  to  the  issues  and  state  Just  grounds 
for  disqualification,  the  party  can  not  be 
punished  for  contempt  for  inserting  them 
in  his  affidavit,  even  though  they  may  re- 
flect upon  the  integrity  and  good  faith  of 
the  Judge. — ^Webb  v.  Superior  Court,  28  Cal. 
App.   391,   152  Pac.   957. 

17.  The  statement  in  an  affidavit  filed  by 
an  attorney  alleging  bias  and  prejudice  on 
the  part  of  the  Judge  against  his  clients 
and  objecting  to  his  hearing  the  case,  that 
such  Judge  did  advise  and  direct  the  attor- 
ney for  the  adverse  party  to  prepare  and 
serve  the  necessary  legal  notices  upon  his 
client,  noticing  a  certain  motion  to  rescind 
and  set  aside  a  certain  order  extending  time 
to  answer  to  the  amended  complaint,  is  per- 
tinent to  the  issue  of  prejudice  and  bias, 
and  no  Judgment  of  conviction  for  contempt 
for  the  insertion  of  such  statement  is  war- 
ranted.— Webb  V.  Superior  Court,  28  Cal. 
App.    391,    152   Pac.    957. 

18.  The  statement,  however,  in  such  an 
affidavit  that  said  Judge  "has  been  and  now 
is  unduly  active  in  prospective  litigation 
before  this  court"  is  not  material  to  the 
issue,  and  the  use  thereof  constitutes  con- 
tempt of  court,  where  it  appears  from  the 
testimony  of  the  affiant  on  the  hearing  of 
the  contempt  proceeding  that  he  did  not 
intend  to  charge  "undue  activity"  only  in 
the  case  then  pending,  but  general  miscon- 
duct of  such  character. — ^Webb  v.  Superior 
Court,  28  Cal.  App.  391.  152  Pac.  957. 

19.  — SabdlvUlon  5.  —  The  phrase  "pro- 
vided for  or  approved  by  the  reclamation 
board  of  the  state  of  California"  does  not 
qualify  all  of  the  words  including  and  fol- 


lowing the  words  "real  property.*'  It  lim- 
its only  the  word  "work." — Sacramento  & 
Ban  Joaquin  Drainage  Dlst  v.  Rector,  172 
Cal.   385,   166  Pac.   606. 

20.  Construed  in  connection  with  section 
397. — Sacramento  &  San  Joaquin  Drainage 
Dist.  V.  Rector,  172  Cal.  885,  166  Pac.  606. 

21.  —  — Amendment  of  1815  —  Conatltn- 
tlonallty. — Subdivision  6  of  section  170  of 
the  Code  of  Civil  Procedure,  as  amended  in 
1915,  disqualifying  Judges  from  hearing 
causes  involving  real  properties,  easements, 
rights  of  way  and  the  like,  in  their  respec- 
tive counties  belonging  to  reclamation,  levee, 
swamp  land  and  drainage  districts,  and 
authorizing  the  governor  to  call  in  other 
Judges  to  hear  and  determine  such  causes, 
is  not  unconstitutional  as  being  a  special 
law  as  to  venue,  as  it  expressly  provides 
that  nothing  contained  in  the  section  "shall 
affect  a  party's  right  to  a  change  of  the 
place  of  trial  in  the  cases  provided  for  in 
title  rv,  part  II,  of  the  Code  of  Civil  Pro- 
cedure."—Sacramento  &  San  Joaquin  Drain- 
age Dlst.  V.  Rector,  172  Cal.  886,  166  Pac.  506. 

22.  Such  code  amendment  is  not  uncon- 
stitutional as  being  a  special  law  "regu- 
lating the  practice  in  courts  of  Justice," 
because  it  fails  to  include  irrigation,  sani- 
tary, protection,  water,  lighting,  and  storm 
water  districts  and  other  public  agencies, 
Fince  such  districts  do  not,  as  a  rule,  involve 
operations  so  vast  in  an  engineering  sense 
as  the  districts  mentioned  in  the  section, 
and  therefore  there  exists  a  valid  distinc- 
tion for  such  classification. — Sacramento  & 
San  Joaquin  Drainage  Dist.  v.  Rector,  172 
Cal.  885,  156  Pac.  606. 

23.  The  rule  undoubtedly  is  that  any 
classification  of  the  sort  provided  in  such 
section  must  be  founded  upon  some  good 
reason  and  may  not  rest  in  the  arbitrary 
will  of  the  legislature,  but  it  is  also  true 
that  if  good  ground  for  the  classification 
exists  such  classification  is  not  void  Jbecause 
it  does  not  embrace  within  it  every  other 
class  which  might  be  Included. — Sacramento 
A  San  Joaquin  Drainage  Dist.  v.  Rector.  172 
Cal.  385,   166  Pac.  606. 

24.  Such  code  amendment  is  not  invalid 
because  it  permits  the  parties  to  an  action 
to  waive  the  disqualification  of  the  Judge 
of  the  court  of  the  county  wherein  the  sub- 
ject-matter of  the  suit  lies.  —  Sacramento 
&  San  Joaquin  Drainage  Dist.  v.  Rector,  178 
Cal.   385,    156   Pac.   506. 

25.  Such  amendment  is  not  invalid  be- 
cause but  one  drainage  district  measures 
up  to  its  terms. — Sacramento  &  San  Joaquin 
Drainage  Dist.  v.  Rector,  172  Cal.  386,  166 
Pac.  506. 
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1.  Right  to  panlsh  nttoimey* — ^The  court 
has  not  the  power  to  deny  the  right  of  a 
regularly  licensed  attorney,  regularly  em- 
ployed by  a  litigant  to  represent  hini  in 
the  trial  of  a  case,  to  participate  in  such 
trial,  even  though  such  attorney  might  at 
some  time  in  the  progress  of  the  trial  have 
been  guilty  of  contumacious  conduct,  and  to 
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punish  him  as  for  contempt  of  court  if  he 
attempts  actively  to  represent  his  client 
at  the  trial. — Platnauer  v.  Superior  Court, 
32  Cal.  App.  463.  163  Pac.  237. 


§182. 


1.  Sabaequent  appllcatton  for  order  re- 
fnaed— Conntruetloit. — Where  the  first  ap- 
plication was  to  have  an  execution  Issued 
in  accordance  with  the  Judgrment,  and  an 
error  was  made  in  the  amount  of  money 
Judgrment,  and  a  second  application  is  made 
to  another  Judg:e  presidingr  in  the  same 
court  for  a  correction  of  the  error  'in  the 
first  order,  these  facts  have  no  application 
to  this  section. — Harbaugh  v.  Lassen  Irriga- 
tion Co..  31  Cal.  App.  764,  161  Pac.  755. 

§186. 

1.  Abbrevfatlona— Jadlclal  notice. — Courts 
take  Judicial  notice  of  the  meaning  of 
abbreviations  of  words  commonly  used. 
This  is  the  rule  in  respect  of  courts  and 
Judicial  officers,  and  is  the  rule  applied  in 
ascertaininfiT  the  meaning:  of  words  shortened 
in  common  use  by  abbreviatlngr  them.  Ab- 
breviations form  part  of  langruagre  and  do 
not  differ  essentially  in  their  nature  from 
words  which,  lik«  them,  are  themselves 
merely  sigrns  of  thougrhts. — Union  Trust  Co. 
v.  Ensign-Baker  Ref.  Co.,  29  Cal.  App.  641, 
157  Pac.  613. 

2.  The  use  of  the  abbreviations  "Pres." 
and  "Secy.,"  in  designatingr  the  official  ca- 
pacities in  which  the  president  and  secre- 
tary of  the  corporation  maker  signed  a  note, 
is  sufficient  to  show  official  capacity. — Union 


Trust  Co.  v.  Ensign-Baker  Ref.  Co.,  29  Cal. 
App.    642,    157   Pac.   613. 

§187. 

1.  Carrying  Jnrladletlon  Into  ellect^-Con- 
utructlon. — Jurisdiction  in  civil  action  In- 
cludes the  power  to  bring  before  the  courts 
or  in  some  reasonable  way  to  give  proper 
notice  to  the  parties  whose  rights  and  in- 
terests are  to  be  determined.  If  there  were 
no  enabling  statutes  prescribing  a  process 
to  be  used  the  courts  could  frame  suitable 
writs  and  direct  a  reasonable  mode  of  ser- 
vice.— ^McKendrick  v.  Western  Zinc  Min.  Co., 
165  Cal.  24,  130  Pac.  865. 

2.  Under  this  section  where  an  election 
has  been  held  under  the  Wyllie  Act  (Stats. 
1911,  p.  599),  a  contest  thereunder  is  not 
an  adversary  proceeding.  The  court  may 
provide  a  suitable  procedure  to  furnish  an 
interested  person  to  appear  at  the  hearing. 
Inasmuch  as  it  is  provided  by  law  that  any 
elector  may  contest  the  declared  result  of 
an  election,  it  is  implied  that  the  court  will 
permit  any  other  elector  to  oppose  such 
contest  so  far  as  necessary  for  a  Just  and 
lawful  disposition  of  that  proceeding.  Since 
the  court  has  Jurisdiction  of  the  subject- 
matter,  and  the  necessary  parties  can  be 
clearly  designated,  the  authority  given  by 
this  section  includes  the  right  to  bring  the 
necessary  parties  before  the  court  by  any 
suitable  process  which  appears  most  con- 
formable to  the  spirit  of  the  code. — Roche 
V.  Superior  Court,  Z%  Cal.  App.  256,  167  Pac. 
830. 


TITLE  m. 

PERSONS  SPECIALLY  INVESTED  WITH  POWERS  OF  A  JU-DICIAL  NATUBE. 

CHAPTER  I. 

JURORS. 

ARTICLE  I. 

JURORS  IN  GENERAL. 

1 190.  Jury  defined. 

1 192.  Grand  jury  defined. 

1 193.  Trial  jury  defined. 

{  194.  Number  of  a  trial  jury. 
1 195.  Jury  of  inquest  defined. 

§  190.  JUBY  DEFINED.  A  jury  is  a  body  of  persons  temporarily  selected 
from  the  citizens  of  a  particular  district  and  invested  with  power  to  present  or  Indict 
a  person  for  a  public  offense,  or  to  try  a  question  of  fact. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  p.  44;  May  29,  1917,  Stats,  and  Amdts. 
1917,  p.  1282.     In  effect  July  28,  1917. 
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eh.  I,  art.  U.]  GRAND    JURY — BXEMFTIOlf    OF    JURORS.  SI  192-201 

§102.  GBAND  JUBY  DEFINED.  A  grand  jury  is  a  body  of  persons, 
nineteen  in  number,  returned  in  pursuance  of  law,  from  the  citizens  of  a  county,  or 
a  city  and  county,  before  a  court  of  competent  jurisdiction,  and  sworn  to  inquire  of 
public  offense  committed  or  triable  within  the  county  or  city  and  county. 

History:  Enacted  March  11,  1872;  amended  March  3,  1876,  Code 
Amdts.  1875-6,  p.  86;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt.). 
p.  44;  May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1282.  In  effect  July  28, 
1917. 

§  193.  TRIAL  JUBY  DEFINED.  A  trial  jury  is  a  body  of  persons  returned 
from  the  citizens  of  a  parttcular  district  before  a  court  or  officer  of  competent  juris- 
diction, and  sworn  to  try  and  determine  by  verdict,  a  question  of  fact 

History:  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  p.  44;  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1283.     In  efrect  July  28,  1917. 

§  194.  NUMBER  OF  A  TRIAL  JUBY.  A  trial  jury  shall  consist  of  twelve 
persons;  provided,  that  in  civil  actions  and  cases  of  misdemeanor,  it  may  consist  of 
twelve  or  any  number  less  than  twelve,  upon  which  the  parties  may  agree  in  open 
court. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
AmdU.  1880  (C.  C.  P.  pt),  p.  44;  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1283.     In  effect  July  28,  1917. 

§196.  JUBY  OF  INQUEST  DEFINED.  A  jury  of  inquest  is  a  body  of 
persons  summoned  from  the  citizens  of  a  particular  district  before  the  sheriff,  coroner, 
or  other  ministerial  officers,  to  inquire  of  particular  facts. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  p.  44;  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1283.    In  effect  July  28,  1917. 

8  J-™*  fact  was  not  ascertained  before  the  jury 
1.  'WalTer  of  rlsht  to  eliallcase  <«iibd.  4).  was  sworn,  the  rigrht  to  challenge  under 
— Where  the  srrand  Jury  had  been  impan-  this  subdivision  must  be  deemed  to  have 
eled  before  the  trial  Jury,  and  the  trial  been  waived,  and  the  court  did  not  abuse 
had  proceeded  for  several  days  before  the  its  discretion  in  denying  a  challengre  inter- 
court's  attention  was  called  to  the  disquali-  posed. — Estate  of  Jones,  166  Cal.  108,  186 
flcation,  and  no  reason  was  offered  why  such  Pac.   288. 

ARTICLE  n. 

QUALIFICATIONS  AND  EXEMPTIONS  OF  JUBOES. 

§  201.  Who  may  be  excused. 

§201.  WHO  MAY  BE  EXCUSED.  A  juror  shall  not  be  excused  by  a 
court  for  slight  or  trivial  causes,  or  for  hardship,  or  for  inconvenience  to  said  juror's 
business,  but  only  when  material  injury  or  destruction  to  said  juror's  property  or  of 
property  entrusted  to  said  juror  is  threatened,  or  when  said  juror's  health,  or  when 
the  health  or  proper  care  of  said  juror's  own  family,  or  when  the  sickness  or  death  of 
a  member  of  said  juror's  family  make  it  necessary  for  said  juror  to  be  excused. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt).  p.  45;  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1283.     in  efrect  July  28,  1917. 
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ARTICLE  ni. 

OF  SELECTING  AND  EETURNING  JURORS  FOR  COURTS  OF  RECORD. 

§  204.  JuTj-liBts,  by  whom  and  when  to  be  made. 

{  204a.  Jury  conmiissioner  to  be  appointed.    Salary  [new]. 

$  204b.  Jury  commissioner  to  furnish  list  of  persons  qualified  for  jurors  [new]. 

I  204c.  Duties  of  jury  commissioner  [new]. 

§  204d.  Jurors  selected  by  majority  of  judges  [new]. 

I  204e.  Secretary  of  superior  judges  as  jury  commissioner  [new]. 

§204.    JUBY-LISTS,  BY  WHOM  AND  WHEN  TO  BE  MADE.     In  the 

month  of  January  in  each  year  it  shall  be  the  duty  of  the  superior  court  In  each  of 
the  counties  of  this  state  to  make  an  order  designating  the  estimated  number  of  grand 
Jurors  and  also  the  number  of  trial  jurors,  that  will,  in  the  opinion  of  said  court,  be 
required  for  the  transaction  of  the  business  of  the  court,  and  the  trial  of  causes 
therein,  during  the  ensuing  year;  and  immediately  after  said  order  designating  the 
estimated  number  of  grand  jurors  shall  be  made,  the  court  shall  select  and  list  the 
grand  jurors  required  by  said  order  to  serve  as  grand  jurors  in  said  superior  court 
during  the  ensuing  year,  or  until  new  lists  of  jurors  shall  be  provided,  and  said  selec- 
tions and  listings  shall  be  made  of  men  and  women  suitable  and  competent  to  serve  as 
jurors,  as  set  forth  and  required  in  sections  two  hundred  five  and  two  hundred  six 
of  this  code,  which  list  of  persons  so  selected  shall  at  once  be  placed  in  the  possession 
of  the  county  clerk;  and  immediately  after  said  order  designating  the  estimated  num- 
ber of  trial  jurors  shall  be  made,  the  board  of  Bupervisors  shall  select,  as  provided  in 
sections  two  hundred  five  and  two  himdred  six  of  this  code,  a  list  of  men  and  women 
to  serve  as  trial  jurors  in  the  superior  court  of  said  county  during  the  ensuing  year, 
or  until  a  new  list  of  jurors  shall  be  provided. 

In  counties  and  cities  and  counties  having  a  ptopulatlon  of  one  hundred  thousand 
inhabitants  or  over,  such  selection  shall  be  made  by  a  majority  of  the  judges  of  the 
superior  court. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  286;  April  3,  1876,  Code  Amdts.  1876-6,  p.  86;  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March  7,  1881,  Stats, 
and  Amdts.  1881,  p.  69;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  297; 
May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1283.    in  efTect  July  28,  1917. 

§  204a.    JUBY  COMMISSIONER  MAY  BE  APPOINTED.    SALARY.    In 

any  county  or  city  and  county  in  which,  as  provided  by  the  preceding  section,  the 
selection  of  persons  to  serve  as  trial  jurors  is  made  by  a  majority  of  the  judges  of  the 
superior  court,  a  majority  of  the  judges  of  such  court,  to  assist  the  judges  thereof  In 
making  selections  of  trial  jurors  and  grand  jurors,  and  whenever  in  their  opinion  the 
business  of  the  court  requires  it,  may,  in  their  discretion,  appoint  a  jury  commissioner 
for  such  county  or  dty  and  county,  who  shall  receive  a  salary  of  three  hundred  dollars 
per  month,  not  exceeding,  however,  one  thousand  five  hundred  dollars  in  any  one 
fiscal  year,  and  shall  hold  office  at  the  pleasure  of  a  majority  of  the  judges  of  such 
court.  Said  salary  shall  be  audited,  allowed  and  paid  out  of  the  general  fund  of  such 
county  or  city  and  county. 

History:  Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1169.     in  effect  July  27,  1917. 

§204b.    JURY    COMMISSIONER    TO   FURNISH    LIST    OF    PERSONS 

QUALIFIED  FOR  JURORS.  Annually,  and  pursuant  to  written  rules  or  instructions 
adopted  by  a  majority  of  the  judges  of  such  court,  the  jury  commissioner  shall  furnish 
the  judges  of  the  court  a  list  of  persons  qualified  to  serve  as  trial  jurors  or  grand 
jurors  during  the  ensuing  year,  or  until  a  new  list  of  jurors  shall  be  required.    A 
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majority  of  the  judges  of  the  court  may,  from  time  to  time,  adopt  such  rules  and 
inBtructions  as  may  be  necessary  for  the  guidance  of  the  jury  commissioner,  who 
shall  at  all  times  be  under  the  supervision  and  control  of  the  judges  of  the  court. 

History:     Enactment   approved   May   26,   1917,    Stats,   and   Amdts. 
1917,  p.  1169.     In  effect  July  27,  1917. 

§  204c.  DUTIES  OF  JUBY  OOMMISSIONEB.  It  shaU  be  the  duty  of  the 
jury  conunissioner  diligently  to  inquire  and  inform  himself  in  respect  to  the  qualifica- 
tions of  persons  resident  in  his  county  or  city  and  county  who  may  be  liable  under 
the  provisions  of  the  laws  of  this  state  to  be  summoned  for  jury  duty.  He  may  require 
any  person  to  answer,  under  oath  to  be  administered  by  him,  all  such  questions  as  he 
may  address  to  such  person,  touching  his  name,  age,  residence,  occupation  and  quali- 
fications  as  a  juror,  and  also  all  questions  as  to  similar  matters  concerning  other  per- 
sons of  whose  qualifications  for  jury  duty  he  has  knowledge.  The  commissioner  shall 
have  power  to  administer  oaths.  He  shall  be  allowed  his  actual  traveling  expenses 
incurred  in  the  performance  of  his  duties  while  visiting  the  respective  townships  in 
the  county,  such  traveling  expenses  to  be  audited,  allowed  and  paid  out  of  the  general 
fund  of  the  county. 

History:     Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1169.     in  etrect  July  27,  1917. 

§204d.  JUBOBS  SELECTED  BY  BSAJ0BIT7  OF  JUDGES.  Pursuant 
to  the  rules  and  instructions  adopted  by  a  majority  of  the  judges  of  the  court,  the 
jury  commissioner  shall  return  to  the  judges  the  lists  of  persons  recommended  by 
him  for  jury  duty.  The  judges  of  said  superior  court  shall  examine  the  jury  lists  so 
returned  and  from  such  lists  a  majority  of  said  judges  may  select,  to  serve  as  trial 
Jurors  and  grand  jurors,  respectively,  in  the  superior  court  of  said  county  or  city  and 
county  during  the  ensuing  year,  or  until  a  new  list  of  jurors  is  required,  such  persons 
as,  in  their  opinion,  should  be  selected  for  such  jury  duties;  provided,  however,  that 
the  persons  so  selected  shall,  in  the  opinion  of  the  judges  selecting  the  same,  be 
persons  suitable  and  competent  to  serve  as  jurors,  as  set  forth  and  required  in  this 
code.  The  judges,  however,  shall  not  be  bound  to  select  any  names  from  said  lists, 
but  may,  if  in  their  judgment  the  due  administration  of  justice  requires,  make  all  or 
any  selections  from  among  the  body  of  persons  in  the  county  or  city  and  county  suitable 
and  competent  to  serve  as  jurors  regardless  of  the  lists  returned  by  the  jury  com- 
missioner. 

History:     Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1170.    In  effect  July  27,  1917. 

§204e.    SEOBETABY    OF    SUPEBIOB   JUDGES   AS   JUBY    OOMMIS- 

SIONEiR.  In  any  county  or  city  and  county  where  there  is  a  secretary  of  the  superior 
judges  of  such  county  or  city  and  county,  a  majority  of  the  superior  Judges  may  in 
their  discretion  require  such  secretary  to  perform  the  duties  of  jury  commissioner  in 
addition  to  his  regular  duties  as  secretary.  In  such  case  the  salary  of  the  secretary 
of  the  superior  judges  shall  be  three  hundred  fifty  dollars  a  month. 

History:     Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1170.  In  effect  July  27, 1917. 


liS04-2M>4b  CODE    OF    CIVIL    PROCBDVRB.  [Pt.  I,  Tit.  Ill, 

ARTICLE  m. 

OF  SELECTING  AND  EETURNINQ  JUBORS  FOB  COUBTS  OF  BECORD. 

§  204.  Jmy-lists,  by  whom  and  when  to  be  made. 

§  204a.  Jury  commissioner  to  be  appointed.    Salary  [new]. 

§  204b.  Jury  commissioner  to  furnish  list  of  persons  qualified  for  jurors  [new]. 

§  204c.  Duties  of  jury  commissioner  [new]. 

$  204d.  Jurors  selected  by  majority  of  judges  [new]. 

$  204e.  Secretary  of  superior  judges  as  jury  commissioner  [new]. 

§204.    JUBY-LISTS,  BT  WHOM  AND  WHEN  TO  BE  MADE.     In  the 

month  of  January  In  each  year  it  shall  be  the  duty  of  the  superior  court  In  each  of 
the  counties  of  this  state  to  make  an  order  designating  the  estimated  number  of  grand 
jurors  and  also  the  number  of  trial  jurors,  that  will,  in  the  opinion  of  said  court,  be 
required  for  the  transaction  of  the  business  of  the  court,  and  the  trial  of  causes 
therein,  during  the  ensuing  year;  and  immediately  after  said  order  designating  the 
estimated  number  of  grand  jurors  shall  be  made,  the  court  shall  select  and  list  the 
grand  jurors  required  by  said  order  to  serve  as  grand  jurors  in  said  superior  court 
during  the  ensuing  year,  or  until  new  lists  of  jurors  shall  be  provided,  and  said  selec- 
tions and  listings  shall  be  made  of  men  and  women  suitable  and  competent  to  serve  as 
jurors,  as  set  forth  and  required  in  sections  two  hundred  five  and  two  hundred  six 
of  this  code,  which  list  of  persons  so  selected  shall  at  once  be  placed  In  the  possession 
of  the  county  clerk;  and  immediately  after  said  order  designating  the  estimated  num- 
ber of  trial  jurors  shall  be  made,  the  board  of  supervisors  shall  select,  as  provided  in 
sections  two  hundred  five  and  two  hundred  six  of  this  code,  a  list  of  men  and  women 
to  serve  as  trial  jurors  in  the  superior  court  of  said  county  during  the  ensuing  year, 
or  until  a  new  list  of  jurors  shall  be  provided. 

In  counties  and  cities  and  counties  having  a  ptopulation  of  one  hundred  thousand 
inhabitants  or  over,  such  selection  shall  be  made  by  a  majority  of  the  judges  of  the 
superior  court. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  286;  April  3,  1876,  Code  Amdts.  1875-6,  p.  86;  April  1, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  46;  March  7,  1881,  Stats, 
and  Amdts.  1881,  p.  69;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  297; 
May  29,  1917,  Stats,  and  Amdts.  1917,  p.  1283.    in  efTect  July  28,  1917. 

§  204a.    JURY  00MMI8SI0NEB  MAY  BE  APPOINTED.    SALARY.    In 

any  county  or  city  and  county  in  which,  as  provided  by  the  preceding  section,  the 
selection  of  persons  to  serve  as  trial  jurors  is  made  by  a  majority  of  the  judges  of  the 
superior  court,  a  majority  of  the  judges  of  such  court,  to  assist  the  judges  thereof  in 
making  selections  of  trial  jurors  and  grand  jurors,  and  whenever  in  their  opinion  the 
business  of  the  court  requires  it,  may,  in  their  discretion,  appoint  a  jury  commissioner 
for  such  county  or  city  and  county,  who  shall  receive  a  salary  of  three  hundred  dollars 
per  month,  not  exceeding,  however,  one  thousand  five  hundred  dollars  in  any  one 
fiscal  year,  and  shall  hold  ofllce  at  the  pleasure  of  a  majority  of  the  judges  of  such 
court.  Said  salary  shall  be  audited,  allowed  and  paid  out  of  the  general  fund  of  such 
county  or  city  and  county. 

History:  Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1169.     in  effect  July  27,  1917. 

§204b.    JX7BY    OOMMISSIONEB    TO   FURNISH    LIST    OF    PEBSONS 

QUAUFTED  FOR  JURORS.  Annually,  and  pursuant  to  written  rules  or  instructions 
adopted  by  a  majority  of  the  judges  of  such  court,  the  jury  commissioner  shall  furnish 
the  judges  of  the  court  a  list  of  persons  qualified  to  serve  as  trial  jurors  or  grand 
jurors  during  the  ensuing  year,  or  until  a  new  list  of  jurors  shall  be  required.    A 
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majority  of  the  Judges  of  the  court  may,  from  time  to  time,  adopt  such  rules  and 
instructions  as  may  be  necessary  for  the  guidance  of  the  jury  commissioner,  who 
shall  at  all  times  be  under  the  supervision  and  control  of  the  judges  of  the  court. 

History:     Enactment  approved   May   26,   1917,    Stats,    and   Amdts. 
1917,  p.  1169.    In  effect  July  27,  1917. 

§  204c.  DUTIES  OF  JUBY  00MMI8SI0NEB.  It  shall  be  the  duty  of  the 
jury  commissioner  diligently  to  inquire  and  inform  himself  in  respect  to  the  qualifica- 
tions of  persons  resident  in  his  county  or  city  and  county  who  may  be  liable  under 
the  provisions  of  the  laws  of  this  state  to  be  summoned  for  jury  duty.  He  may  require 
any  person  to  answer,  under  oath  to  be  administered  by  him,  all  such  questions  as  he 
may  address  to  such  person,  touching  his  name,  age,  residence,  occupation  and  quali- 
fications as  a  juror,  and  also  all  questions  as  to  similar  matters  concerning  other  per- 
sons of  whose  qualifications  for  jury  duty  he  has  knowledge.  The  commissioner  shall 
have  power  to  administer  oaths.  He  shall  be  allowed  his  actual  traveling  expenses 
incurred  in  the  performance  of  his  duties  while  visiting  the  respective  townships  in 
the  county,  such  traveling  expenses  to  be  audited,  allowed  and  paid  out  of  the  general 
fund  of  the  county. 

History:     Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1169.     In  effect  July  27,  1917. 

§201d.  JUBOBS  SELECTED  BY  MAJ0BIT7  OF  JUDGES.  Pursuant 
to  the  rules  and  instructions  adopted  by  a  majority  of  the  judges  of  the  court,  the 
jury  commissioner  shall  return  to  the  judges  the  lists  of  persons  recommended  by 
him  for  jury  duty.  The  judges  of  said  superior  court  shall  examine  the  jury  lists  so 
returned  and  from  such  lists  a  majority  of  said  judges  may  select,  to  serve  as  trial 
Jurors  and  grand  jurors,  respectively,  in  the  superior  court  of  said  county  or  city  and 
county  during  the  ensuing  year,  or  until  a  new  list  of  jurors  is  required,  such  persons 
as,  in  their  opinion,  should  be  selected  for  such  jury  duties;  provided,  however,  that 
the  persons  so  selected  shall,  in  the  opinion  of  the  judges  selecting  the  same,  be 
persons  suitable  and  competent  to  serve  as  jurors,  as  set  forth  and  required  in  this 
code.  The  judges,  however,  shall  not  be  bound  to  select  any  names  from  said  lists, 
but  may,  if  in  their  Judgment  the  due  administration  of  justice  requires,  make  all  or 
any  selections  from  among  the  body  of  persons  in  the  county  or  city  and  county  suitable 
and  competent  to  serve  as  jurors  regardless  of  the  lists  returned  by  the  jury  com- 
missioner. 

History:     Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1170.     in  effect  July  27,  1917. 

§204e.  SEOBETABY  OF  SUPEBIOB  JUDGES  AS  JUBY  COMMIS- 
SIONER, In  any  county  or  city  and  county  where  there  is  a  secretary  of  the  superior 
Judges  of  such  county  or  city  and  county,  a  majority  of  the  superior  judges  may  in 
their  discretion  require  such  secretary  to  perform  the  duties  of  jury  commissioner  In 
addition  to  his  regular  duties  as  secretary.  In  such  case  the  salary  of  the  secretary 
of  the  superior  judges  shall  be  three  hundred  fifty  dollars  a  month. 

History:     Enactment  approved  May  26,  1917,  Stats,  and  Amdts.  1917, 
p.  1170.  In  effect  July  27, 1917. 


S|22«-*S7«  CODE    OF    CIVIL    PROCBDURB.  [Pt.  I,  Tit.  V, 

ARTICLE  V. 

OF  SUMMONING  JUBOBS  FOR  COURTS  OF  RECORD. 
I  226.  Of  drawing  and  summoning  jurors  to  attend  forthwith. 

§226.    OF    DBAWINO    AND    SUMHONINO    JUBOBS    TO    ATTEND 

IX)RTHWITH.  Whenever  Jurors  are  not  drawn  or  summoned  to  attend  any  court  of 
record  or  session  thereof,  or  a  sufficient  number  of  Jurors  foil  to  appear,  such  court 
may  order  a  sufficient  number  to  be  forthwith  drawn  and  summoned  to  attend  the 
court,  or  it  may,  by  an  order  entered  in  Us  minutes,  direct  the  sherifT,  or  an  elisor 
chosen  by  the  court  forthwith  to  summon  so  many  good  and  lawful  persons  of  the 
county,  or  city  and  county,  to  serve  as  jurors,  as  may  be  required,  and  in  either  case 
such  jurors  must  be  summoned  in  the  manner  provided  in  the  preceding  section. 

History:     Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
'   Amdts.  1873-4,  p.  288;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  48;  May  28,  1917,  StaU.  and  Amdts.  1917,  p.  1284.    In  effect  July  28, 
1917. 

ARTICLE  X. 

OF  IMPANELING  TRIAL  JURORS  IN  COURTS  OF  RECORD. 
§  246.  Clerk  to  call  list  of  jurors  summoned. 

§  246.  OLEBX  TO  GALL  LIST  OF  JUBOBS  SUMMONED.  At  the  open- 
ing  of  court  on  the  day  trial  jurors  have  been  summoned  to  appear,  the  derk  shall 
call  the  names  of  those  summoned,  and  the  court  may  then  hear  the  excuses  of  jurors 
summoned; 

[Excuses,  discretion  of  court.]  provided,  that  it  may  be  left  to  the  discretion  of  the 
court  to  accept  an  affidavit  of  excuse  under  section  two  hundred  two  of  this  code  with- 
out a  personal  appearance  in  court  of  the  juror  summoned. 

[Names  deposited  In  box.]  The  clerk  shall  then  write  the  names  of  the  jurors 
present  and  not  excused  upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealed,  and  there,  in  the  presence  of  the  court  deposit  the 
slips  or  ballots  in  a  box,  which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

History:  Enacted  March  11,  1872;  amended  April  1,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt),  p.  50;  May  29,  1917,  Stats,  and  Amdts.  1917, 
p.  1284.     In  effect  March  28,  1917. 

TITLE  V. 

PERSONS  SPECIALLY  INVESTED  WITH  MINISTERIAL  POWERS  RELATING 

TO  COURTS  OP  JUSTICE. 

CHAPTER  I. 

ATTORNEYS  AND  COUNSELORS  AT  LAW. 

{  276.  Testimonials.   Examination  before  district  courts  of  appeal. 

§  280a.  Effect  of  diplomas  granted  by  Hastings  College  of  Law  [repealed]. 

I  280b.  Effect  of  diplomas  granted  by  certain  colleges  of  law  [repealed]. 

§  276.    TESTIMONIALS.  EXAMINATION  BEFORE  DISTRICT  COURTS 

OF  APPEAL.  Every  applicant  for  admission  as  an  attorney  and  counselor  must  pro- 
duce satisfactory  testimonials  of  a  good  moral  character,  and  satisfactory  proof  of 
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haying  studied  law  for  a  period  of  at  least  two  years,  and  undergo  in  open  court  a 
strict  examination,  a  part  of  which  must  be  in  writing,  as  to  his  quallflcations  by  the 
Justices  of  one  of  the  district  courts  of  appeal. 

[In  effect  when.]    This  section  shall  not  take  effect  until  January  first,  one  thou- 
sand nine  hundred  eighteen. 

History:  Enacted  March  11,  1872;  amended  March  18,  1874,  Code 
Amdts.  1872-4,  p.  404;  April  1,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  55;  March  16,  1895,  Stats,  and  Amdts.  1895,  p.  56;  February  15, 
1905,  Stats,  and  Amdts.  1905,  p.  5;  May  23,  1917,  Stats,  and  Amdts. 
1917,  p.  906.    In  efTect  January  1,  1918. 

§  280a.    EFFECT  OF  DIPLOMAS  OBANTED  BY  HASTINGS  OOLLEOE 

OF  LAW  [repealed]. 

History:  Enactment  approved  February  15,  1905,  Stats,  and  Amdts. 
1905,  p.  6;  repealed  March  23,  1917,  Stats,  and  Amdts.  1917,  p.  880. 
In  effect  July  27,  1917. 


§  280b.    EFFECT  OF  DIPLOMAS  OBANTED  BY  OEBTAIN  COLLEGES 

OF  LAW  [repealed]. 

History:  Enacted  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  804, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  435;  amended  March  20,  1909,  Stats, 
and  Amdts.  1909,  p.  541;  May  12,  1913,  Stats,  and  Amdts.  1913,  p.  88; 
May  20,  1915,  Stats,  and  Amdts.  1915,  p.  660;  repealed  May  23,  1917, 
Stats,  and  Amdts.  1917,  p.  831.    In  effect  July  27,  1917. 


§282. 


1.  Datlea  of  attorney— -Coitfltni«tloii  (svbd. 

4). — A  breach  of  duty  of  an  attorney  as 
defined  in  subdivision  4  would  constitute 
unprofessional  conduct,  and  a  false  and  un- 
privileged publication  charering;  such  con- 
duct would  be  actionable  per  se.  and  is  libel 
as  defined  in  section  45  of  the  Civil  Code. — 
Bonestell  v.  Shaw,  28  Cal.  App.  226,  161  Pac. 
1149. 

2.  — Coiuitmetlon  (snbd.  5>« — The  phrase 
"maintain  inviolate  the  confidence"  Is  not 
confined  merely  to  noncommunication  of 
facts  learned  in  the  course  of  professional 
employment,  for  the  section  separately  im- 
poses the  duty  to  "preserve  the  secrets 
of  his  client." — In  re  Soale,  31  Cal.  App.  144, 
159  Pac.  1065. 

3.  In  an  action  for  disbarment  of  an 
attorney  based  upon  a  violation  of  his  duty 
as  herein  set  out,  the  relation  of  attorney 
and  client  must  appear,  that  the  client 
reposed  confidence  in  the  defendant  as  an 
attorney  at  law,  and  that  he  violated  such 
confidence. — In  re  Soale,  31  Cal.  App.  144, 
159  Pac.  1065. 

§283. 

1.  Antliorlty  of  attoracy.  —  An  attorney 
has  no  greneral  authority  to  act  for  his 
client.  His  stipulation  for  a  disposition  of 
his  client's  property  can  not  bind  the  client. 
If  he  had  no  legral  authority  to  make  it, 
at  least  not  unless  it  is  acted  on  by  the 
court  and  carried  into  the  Judsrment. — Woer- 
ner  v.  Woerner,  171  Cal.  299,  162  Paa  919. 

§284. 

1.  Change  of  attorney.  —  A  party  to  an 
action  has  the  rigrht  to  chancre  his  attorney, 


but  such  chanere  must  be  effected  in  the 
manner  provided  by  the  statute. — ^McMunn 
V.  Lehrke,  29  Cal.  App.  298.  165  Pac.  478. 

§286. 

1.  Notice  of  clianse  of  attorney. — Where 
in  an  action  for  damag^es  for  personal  in- 
juries alleged  to  have  been  sustained  by 
the  neslifirence  of  the  defendant,  the  plain- 
tiff procures  an  order  substituting:  a  new 
attorney,  and  thereupon  proceeds  with  such 
attorney  to  make  a  settlement  of  the  case 
with  the  defendant,  he  is  not  permitted  to 
thereafter  move  to  have  the  settlement  set 
aside  on  the  ground  that  it  was  not  sanc- 
tioned by  bis  former  attorney,  and  support 
such  claim  by  showing  that  the  order  of 
substitution  was  made  without  due  notice  to 
such  former  attorney. — Gill  v.  Southern  Pac. 
Co.,  174  Cal.  84.  161  Pac.  1158. 

2.  If  the  plaintiff  did  not  know  that  the 
attorney  of  record  had  ceased  to  act  he 
should  have  served  notice  on  him. — McMunn 
V.  Lehrke,  29  Cal.  App.  298,  155  Pac.  478. 

3.  A  new  attorney  has  no  authority  to 
act  until  he  has  been  substituted  in  the 
stead  of  the  attorney  of  record.  As  long 
as  there  is  an  attorney  of  record  the  court 
can  not  recognize  any  other  as  having  the 
management  or  control  of  the  action. — ^Mc- 
Munn V.  Lehrke,  29  Cal.  App.  298,  156  Pac. 
473. 

§286. 

1.  Gobs  traction  of  section. — If  the  plain- 
tiff knows  that  the  attorney  of  record  has 
ceased  to  act  for  the  defendant  it  is  his 
duty  before  any  further  proceedings  are 
taken  to  require  the  defendant  "by  written 
notice    to    appoint    another    attorney   or    to 
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appear  in  person." — McMunn  v.  Lehrke,  29 
Cal.  App.  298,  156  Pac.  473. 

2.  Deatk  of  attorney. — Where  the  attor- 
ney for  the  plaintiff  died  after  the  five  year 
period  had  commenced  to  run  under  section 
583,  the  runninfip  of  that  period  was  not  sus- 
pended during:  the  time  interveninfif  between 
his  death  and  the  service  of  a  notice  by  the 
defendant  requiring:  the  appointment  of  an- 
other attorney.  The  running:  of  the  five  year 
period  was  not  a  "proceeding:"  had  ag:ainBt 
the  plaintiff  within,  the  meaning:  of  this  sec- 
tion.— Larkin  v.  Superior  Court,  171  Cal.  719, 
164  Pac.   841. 

8.  The  fact  that  the  defendant  had  no 
attorney  of  record  for  a  portion  of  the 
five  year  period  Is  of  no  avail  to  the  plain- 
tiff, for  he  could  have  nevertheless  broug:ht 
the  case  to  trial  resorting:  to  the  procedure 
contemplated  by  section  286  of  the  Code  of 
Civil  Procedure. — ^Larkin  v.  Superior  Court, 
171  Cal.  719,  164  Pac.  841. 

§287. 

1.  Dlsbarmciit,  eansco  for< — An  attorney 
who,  upon  the  hearing:  of  his  motion  to 
practice  in  the  courts  of  this  state,  failed 
to  reveal  the  fact  that  he  had  been  pre- 
viously disbarred  from  the  practice  of  the 
law  in  other  jurisdictions  and  that  he  had 
been  convicted  of  several  infractions  of  the 
law  therein,  is  g:uilty  of  a  fraud  upon  the 
court,  which  requires  the  revocation  of  his 
license  to  practice. — In  re  Mash,  28  Cal.  App. 
692,  163  Pac.  961. 

2.  Where  the  petition  for  disbarment  is 
based  solely  on  a  Judgnnent  of  conviction 
of  a  felony,  that  Judg:ment  Is  conclusive 
ag:ainst  the  convicted  attorney  if  it  is  ad- 
missible in  evidence.  If  it  is  not  admissible 
the  case  must  fall,  because  no  other  evidence 
can  be  received. — ^Emmons,  Matter  of,  29  Cal. 
App.  121.  164  Pac.  619. 

8.  Where  a  petition  for  disbarment  Is 
based  solely  on  a  Judg:ment  of  conviction 
of  a  felony,  althoug:h  the  Judg:ment  of  con- 
viction mifiTht  be  used  as  a  foundation  for 


disbarment  proceedlng:8  while  the  Judg:ment 
of  conviction  was  In  force,  yet  after  a  par- 
don It  is  not  possible  to  disbar  him  by  this 
statutory  proceeding:,  wherein  if  it  Is  main- 
tainable at  all,  Judg:ment  must  g:o  agrainst 
him  without  any  opportunity  to  defend 
ag:ainst  any  present  imputation  ag:ainst  his 
moral  character. — ^Bmmons,  Matter  of,  29 
Cal.   App.    121,    164   Pac.    619. 

§288. 

1.  BIfect  of  pardon  after  convletlon. — An 

attorney  who  has  been  convicted  of  a  felony 
and  thereafter  pardoned  by  the  g:overnor 
is  not  subject  to  disbarment  from  practice, 
where  the  disbarment  proceedingfs  are  based 
solely  on  the  Judgrn^ent  of  conviction,  and  no 
showing:  made  of  any  subsequent  overt  acts 
Involvingr  moral  turpitude. — ^Emmons,  Matter 
of,  29  Cal.  App.  121,  164  Pac.  619. 

2.  A  pardon  releases  the  punishment  and 
blots  out  of  existence  the  sullt,  so  that  in 
the  eye  of  the  law  the  offender  is  as  inno- 
cent as  if  he  had  never  committed  the 
offense;  but  this  Is  subject  to  the  limitation 
that  an  attorney  may  be  disbarred  for  acts 
of  a  felonious  nature,  where  a  pardon  has 
followed  the  conviction  of  a  crime,  since 
evidence  of  the  criminal  acts  may  consti- 
tute proof  of  the  charg:e  that  the  respondent 
is  unfit  to  be  an  attorney  at  law.  This  Is 
so  for  the  reason  that  the  pardon  does  not 
restore  his  g:ood  moral  character. — ^Emmons, 
Matter  of.  29  Cal.  App.  121,  164  Pac.  881. 


§299. 


1.     Snspeaaloa   for   anllmlted   period. — ^An 

attorney  may  be  suspended  for  a  period  not 
necessarily  limited  as  a  fixed  and  deter- 
minate period  of  time,  but  for  an  uncertain 
time,  subject  to  the  rigrht  of  the  accused 
to  relieve  himself  therefrom  by  maktner  res- 
titution of  a  stated  amount  of  money  which 
he  had  improperly  obtained  by  means  of 
his  misconduct. — Matter  of  Soale,  81  Cal. 
App.   144,   159   Pac.   1066. 


Pt.II,Tlt.II,eh.III.] 


STATUTE     OF     LIMITATIONS. 


SI 


PART  11. 

OF  CIVIL  ACTIONS. 


TITLE  n. 

OF  THE  TIME  OF  COMMENCING  CIVIL  ACTIONS. 


CHAPTER  m. 

THE  TIME  OF  COMMENCING  ACTIONS  OTHER  THAN  FOB  THE  BECOVEBY 

OF  BEAL  PBOPEBTY. 

§  337.  Within  four  years. 

§  339.  Within  two  years. 

{  341.  Within  six  months. 

S  348.  No  limitation  where  money  or  property  deposited  in  bank. 


§307. 


1.  One  form  of  action  only. — We  have 
but  one  form  of  action  which  has  no  special 
dealsmation  and  It  can  not  be  defeated,  as  at 
common  law  because  not  properly  named. — 
Corey  v.  Struve.  170  Cal.  170,  149  Pac.  48. 

2.  Under  the  reformed  procedure,  sub- 
stance is  no  longer  subordinated  to  form, 
and,  under  that  system,  there  is  but  one 
form  of  civil  actions  for  the  enforcement 
or  protection  of  private  riffhts  and  the  re- 
dress or  prevention  of  private  wrongs. — 
Johnson  v.  Dixon  Farms  Co.,  29  Cal.  App.  52, 
155  Pac.  134. 

§  315. 

1.  Tline  of  eoiBiBeiicciBent  of  action*-— 
Construction  (nnbd.  1). — The  words  "rigrht 
or  title"  must  of  necessity  refer  to  the  right 
or  title  of  the  state  to  sue  and  not  to  the 
right  or  title  upon  which  the  state  bases 
Its  right  to  sue.  If  this  were  not  so,  the 
state  could  not  maintain  an  action  in  respect 
to  land  to  which  it  held  title  for  more  than 
ten  years  prior  to  the  beginning  of  the 
action,  although  the  invasion  of  its  rights 
which  created  the  cause  of  action  had  been 
very  recent  and  within  ten  years. — ^People 
V.  Banning  Co.,  167  Cal.  643,  140  Pac.  687. 

2.  An  action  by  the  state  to  quiet  title 
to  swamp  land  held  in  actual  adverse  pos- 
session for  more  than  ten  years  by  persons 
claiming  under  a  state  patent,  the  former 
ownership  by  the  state  having  been  in  its 
proprietary  capacity,  is  barred  under  this 
section. — People  v.  Banning  Co.,  167  Cal.  643, 
140  Pac.   587. 

§318. 

1.  Seisin  within  Ave  yearn — CouMtrnctlon. 

— An  action  to  quiet  title  is,  with  respect 
to  the  statute  of  limitations,  an  action  to 
recover  real  property  and  the  possession 
thereof,  and  is  barred  by  Ave  years  adverse 
possession  of  the  defendant.  —  Beckett  v. 
Petaluma,  171  Cal.  309,  153  Pac.  20. 

2.  This  section  is  to  be  read  In  connec- 
tion with  sections  322,   823,  and  325,   which 


set  forth  the  legal  prerequisites  of  the 
creation  of  such  a  title  by  adverse  posses- 
sion as  would  defeat  the  plaintiCTs  seisin 
in  law, — ^People's  Water  Co.  v.  Boromeo, 
31  Cal.  App.  270,   160  Pac.  574. 

§322. 

1.  Ocenpancy  vndor  written  Inatrnment, 
ctc^— Conatmctlon. — This  is  a  part  of  the 
statute  of  limitations,  and  is  intended  to 
present  a  rule  to  determine  the  time  within 
which  an  action  to  recover  real  property, 
or  an  action  arising  out  of  the  title  thereto, 
must  be  begun  in  order  to  avoid  the  bar 
of  sections  318  and  319.  These  sections  must 
all  be  construed  in  connection  with  section 
812.  It  Is  a  necessary  condition,  therefore, 
to  the  application  of  this  section,  that  the 
occupancy  be  such  as  would  constitute  a 
cause  of  action  by  the  owner  of  the  senior 
title. — Wheatley  v.  San  Pedro,  L.  A.  &  S.  K 
R.  Co.,  169  Cal.  605,  147  Pac.  135. 

2.  Section  322  of  the  Code  of  Civil  Pro- 
cedure will  not  admit  of  the  construction 
that  where  the  boundaries  of  the  junior  title 
interfere  with  those  of  the  senior  title, 
so  that  part  only  of  the  area  of  each  Is 
common  to  both  and  is  unoccupied,  the 
junior  holder  who  occupies  a  part  of  his 
land  not  within  the  interference  thereby 
becomes  an  adverse  occupant  of  the  overlap, 
although  the  right  of  the  owner  of  the 
senior  title  to  the  whole  of  his  tract  is 
nowhere  invaded  or  disturbed. — Wheatley  v. 
San  Pedro,  L.  A.  &  S.  L.  R.  Co.,  169  Cal.  505, 
147    Pac.    135. 

3.  The  opening  clause  of  section  322  that 
"when  it  appears  that  the  occupant,  or  those 
under  whom  he  claims,  entered  into  posses- 
sion of  the  property  under  claim  of  title," 
refers  to  the  "property"  of  the  opposing 
owner,  as  distinguished  from  that  described 
In  the  instrument  constituting  the  color  of 
title,  and  the  "property"  upon  which  he 
must  enter  to  start  his  adverse  claim  against 
the  true  owner  must  be  some  part  of  the 
property  of  that  owner. — Wheatley  v.  San 
Pedro.  L.  A.  &  S.  L.  R.  Co.,  169  Cal.  505, 
147  Pac.  135. 
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§323. 


1.  Adverse  poaaeMilon  under  ^vrltten  tn- 
ntrnmeiity  ete.-— A«  to  trluit  conatltvtea  (snbd. 

3). — In  an  action  to  quiet  title  to  grrazlngr 
land,  the  defense  of  adverse  possession 
under  color  of  title  is  not  established  by 
the  grantee  of  the  holder  of  a  void  tax  deed, 
where  it  is  not  shown  that  he  at  any  time 
personally  or  otherwise  occupied  and  so 
used  the  land,  or  that  he  did  anything  with 
reference  thereto  except  to  pay-  the  taxes 
thereon. — Cory  v.  Hotchklss.  81  Cal.  App. 
443,  160  Pac.  841. 

2.  The  leasing  of  such  land  for  pasturaffe 
purposes  by  the  codefendant  in  the  action 
to  a  third  party  for  several  years  prior  to 
the  action  is  not  sufficient  to  establish  ad- 
verse possession  in  either  of  the  defendants, 
where  there  is  no  evidence  that  in  so  leasing 
the  land  he  was  acting  for  his  codefendant, 
or  Jointly  for  himself  as  such  codefendant. — 
Cory  V.  Hotchklss,  31  Cal.  App.  448,  160  Pac. 
841. 

8.  -—As  to  requlremeiita  under  McBner- 
ney  Act. — Inasmuch  as  the  McEnerney  Act 
does  not  require  proof  of  title  by  adverse 
possession  as  a  prerequisite  to  the  relief 
to  be  given,  therefore  it  is  unnecessary  to 
show  the  same  adverse  possession  with  all 
the  elements  required  in  this  section. — ^Lar- 
sen  v.  All  Persons,  165  Cal.  407,  132  Pac.  761. 

§324. 

1.  Adverse  po«se«aton— Occnpnncy  under 
claim  of  title. — In  order  to  constitute  an 
adverse  possession  sufficient  to  bar  the 
claims  of  one  holding  the  record  title  to 
land,  the  adverse  character  of  the  possession 
must  in  every  case  be  manifested  to  the 
owner. — ^Mattes  v.  Hall.  28  Cal.  App.  362, 
152  Pac.  436. 


§325. 


ADVERSE     POSSESSION  —  OCCUPANCY 

UNDER    CLAIM    OF    TITLE    NOT 

WRITTEN. 

1.  Construction  of  section. 
2, 3.  Against    what    estate   adverse    posses* 

sion  operates. 
4-6.  Payment  of  taxes. 

7.  — Redemption  from  tax-sale  not  an. 
8-13.  What  constitutes  adverse  possession. 

1.  Construction  of  section. — The  terms 
"levied"  and  "assessed"  employed  herein  in 
relation  to  taxes  have  reference  to  the  act 
of  the  board  of  supervisors  in  making  the 
levy  and  of  the  assessor  in  making  the 
assessment,  and  have  no  reference  to  the 
acts  of  the  auditor  in  making  the  computa- 
tions and  carrying  out  the  columns  and 
segregating  instalments  required  by  section 
3731  of  the  Political  Code. — People's  Water 
Co.  V.  Boromeo,  31  Cal.  App.  270,  160  Pac. 
574. 

2.  Against  what  estate  adverse  posses- 
alou  operates. — There  is  nothing  in  the  law 
of  California  from  which  it  can  be  reason- 
ably inferred  that  the  state  Intends  that 
adverse  possession  shall  operate  against  the 
subordinate   estate   in   cases   in   which    it   Is 


inoperative  upon  the  public  use. — ^Patton  v. 
City  of  Lios  Angeles,  169  Cal.  521,  sub  nom. 
Patton  V.  City  of  Wilmington,  147  Pac.  141. 

3.  Where  under  the  law  the  hostile  pos- 
session can  not  operate  upon  the  easement 
for  the  enjoyment  of  which  the  surface  is 
necessary,  and  where  no  notice  of  any  claim 
to  the  servient  estate  is  brought  home  to 
the  owner  thereof,  such  possession  could 
not  affect  or  divest  such  servient  estate. — 
Patton  v.  City  of  Los  Angeles,  169  Cal.  621, 
sub  nom.  Patton  v.  City  of  Wilmington,  147 
Pac.  141. 

4.  Payment  of  taxes. — ^The  payment  of 
taxes  is  essential  to  the  acquirement  of 
title  by  adverse  possession. — People's  Water 
Co.  V.  Anderson,  170  Cal.  683,  151  Pac.  127. 

5.  Payment  of  the  taxes  has  been  an 
essential  element  of  adverse  possession  since 
1878. — Gibbons  v.  Yosemlte  Lumber  Co.,  172 
Cal.  714,  158  Pac.  196. 

6.  The  payment  of  some  of  the  taxes 
would  not  alone  meet  the  requirement  of 
this  section. — Nichols  v.  Wolf,  27  Cal.  App.  1, 
148   Pac.    799. 

7.  —Redemption  from  tax-sale  not  a. — 
Redeeming  land  from  tax-sales  is  not  the 
payment  of  taxes  contemplated  by  the  law 
as  an  element  of  adverse  possession. — Gallo 
V.  Gallo,  31  Cal.  App.  189.   159  Pac.   1058. 

8.  What  constitutes  adverse  possession. — 
The  fact  that  it  is  unlawful  for  the  disseisor 
to  enter  and  maintain  his  actual  possession 
not  only  does  not  impair  the  efficacy  of 
such  possession  as  a  means  of  acquiring 
title,  but  it  is  essential  thereto. — ^Beckett 
V.  Petaluma,  171  Cal.  309,  158  Pac.  20. 

9.  The  grazing  of  cattle  on  unlnclosed 
land  for  several  years,  beginning  at  a  time 
long  prior  to  the  acquisition  of  the  tax 
deed  upon  which  the  defendant  founded  his 
claim  of  title,  is  not  sufficient  to  establish 
adverse  possession. — Jordan  v.  Beale,  172 
Cal.   226.  155  Pac.  990. 

10.  In  order  to  be  adverse,  possession 
must  be  under  a  continuous  claim  of  title 
hostile  to  that  of  the  opposing  party  for 
the  period  prescribed  by  law. — Jordan  v. 
Beale,   172  Cal.   226,  155  Pac.   990. 

11.  An  owner  of  premises  Is  presumed 
to  know  the  true  location  of  his  boundaries 
and  is  bound  to  take  notice  of  the  nature 
and  extent  of  possession  by  a  claimant. — 
Conaway  v.  Toogood,  172  Cal.  706,  168  Pac. 
200. 

12.  The  owner  must  have  notice  of  the 
hostile  claim.  Ordinarily  the  inclosure  and 
occupation  and  cultivation  of  land  give 
such  notice,  but  other  facts  in  the  case  may 
be  such  as  to  show  that  no  inference  of 
hostile  holding  could  be  drawn  from  the  fact 
of  Inclosure  and  cultivation. — Mattes  v.  Hall, 
28  Cal.  App.  361,  152  Pac.  436. 

13.  One  who  does  not  connect  himself 
with  a  record  title  can  not  be  said  to  have 
had  possession  of  land  under  color  of  title, 
and  In  order  to  establish  a  claim  of  adverse 
possession  it  is  incumbent  upon  him  to 
show  compliance  with  subdivisions  1  and  2, 
and  if  he  falls  to  do  so  his  claim  falls. — 
Cory  v.  Hotchklss,  31  Cal.  App.  443,  160  Pac. 
841. 
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§326. 


1.  Relation  of  landlord  and  tenant  a« 
affectlnip  advene  poa«e««lon.  —  The  posses- 
sion of  a  tenant  inures  to  the  benefit  of  the 
landlord  and  constitutes  the  possession  of 
the  landlord  for  the  purpose  of  securins  him 
the  benefits  of  the  adverse  possession  so  as 
to  grain  prescription  thereby,  and  also  to 
secure  him  the  benefits  of  the  bar  of  the 
statute  of  limitations  as  a^rainst  an  action 
becrun  by  a  hostile  claimant. — ^Beckett  v. 
Petaluma.  171  Gal.  309,  153  Pac.  20. 

2.  Title  by  adverse  possession  to  beach 
and  water  lots  of  San  Francisco  can  not 
be  acquired  by  holders  of  alcalde  deeds  and 
their  successors  in  interest,  as  agrainst  the 
purchasers  of  the  reversionary  interests  of 
the  state  therein,  as  the  possession  of  such 
holders  and  that  of  their  successors  is  under 
the  state  grrant  of  the  leasehold  interest. — 
Potrero  Nuevo  Land  Co.  v.  All  Persons,  29 
Cal.  App.  743,  156  Pac.  876. 

3.  Where  a  person  enters  Into  possession 
of  real  property  by  permission  of  the  owner, 
without  any  tenancy  whatever  bein^  created 
except  at  sufferance,  possession  beins  griven 
merely  as  a  matter  of  favor,  he  can  never 
acquire  title  by  adverse  possession,  no  mat- 
ter  how   long:  continued,    agrainst   the    true 


owner,  unless  there  is  a  clear,  positive,  un- 
equivocal disclaimer  and  disavowal  of  the 
owner's  title  and  the  assertion  by  the  occu- 
pant of  a  title  in  hostility  thereto,  notice 
thereof  being  brougrht'  home  to  the  land 
owner. — Mattes  v.  Hall,  28  Cal.  App.  362,  152 
Pac.  436. 


§336. 


1.  lilmltatlon  of  action-— Five  years,  re- 
vival of  Jndsment. — An  order  reviving^  by  a 
writ  of  scire  facias  a  judgrment  obtained  in 
the  state  of  Illinois,  more  than  twenty  years 
after  the  original  Judgrment  was  made,  is 
not  a  new  Judgrment,  but  a  continuation  of 
the  old  one,  and  is  not  barred  in  this  state 
by  section  336  of  the  Code  of  Civil  Proce- 
dure, which  provides  that  an  action  upon 
a  Judgrment  or  decree  of  any  court  of  the 
United  States  or  of  any  state  within  the 
United  States  must  be  commenced  within 
five  years. — Thomas  v.  Lally,  28  Cal.  App. 
308,  152  Pac.  53. 

2.  A  Judgrment  reviewed  by  scire  facias 
constitutes  a  new  cause  of  action  upon 
which  the  statute  of  limitations  begins  to 
run  from  its  rendition. — Thomas  v.  Lally, 
28  Cal.  App.  308,  152  Pac.  53. 


§  337.  WITHIN  FOUR  YEAB8.  Within  four  years.  1.  An  action  upon 
any  contract,  obligation  or  liability  found  upon  an  instrument  in  writing. 

2.  An  action  to  recover  (1)  upon  a  book  account  whether  consisting  of  one  or 
more  entries;  (2)  upon  an  account  stated;  (3)  a  balance  due  upon  a  mutual  open  and 
current  account;  provided,  however,  that  where  an  account  stated  is  based  upon  an 
account  of  one  item,  the  time  shall  begin  to  run  from  the  date  of  said  item,  and 
where  an  account  stated  is  based  upon  an  account  of  more  than  one  Item,  the  time 
shall  hegln  to  run  from  the  date  of  the  last  item. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  291;  June  3,  1906,  Stats,  and  Amdts.  1906,  p.  5; 
March  19,  1907,  Stats,  and  Amdts.  1907,  p.  599,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  435;  May  10,  1917,  Stats,  and  Amdts.  1917,  p.  299. 
In  effect  July  27,  1917. 


I.IMITATION    OF    ACTION — ^FOVR    YEARS. 

1-3.  Open  book  account. 

4.  Promissory   note. 

5.  When  amended  complaint  stops  statute 

running. 

1.  Open  book  account. — An  action  on  an 
open  book  account,  commenced  within  four 
years,  is  not  barred  by  the  statute  of  lim- 
itations.— Mercantile  Trust  Co.  v.  Doe,  26 
Cal.  App.  246,   146  Pac.   692. 

2.  An  open  book  account  is  one  which 
is  continuous  or  current,  uninterrupted  or 
unclosed  by  settlement  or  otherwise,  con- 
sisting: of  a  series  of  transactions;  also  one 
in  which  some  item  in  the  contract  ts  left 
open  and  undetermined  by  the  parties,  in 
which  sense  It  may  exist  whether  there  be 
but  one  item  or  many. — Mercantile  Trust 
Co.  V.  Doe,  26  Cal.  App.  246,  146  Pac.  692. 

3.  Where  the  mutual  dealingrs  have  ceased 
for  the  statutory  period  after  the  date  of 
the  last  item,  so  that  during:  that  time  there 
are  no  items  on   either  side  of  the  account. 


the  whole  account  Is  barred;  and  in  such 
a  case  subsequent  items  are  unavailing:  to 
remove  the  bar. — Welch  v.  County  of  Santa 
Cruz.  30  Cal.  App.  123.  156  Pac.  1003. 

4.  PromlMory  note. — ^A  promissory  note 
due  one  day  after  date  becomes  barred  four 
years  after  maturity,  under  section  337  of 
the  Code  of  Civil  Procedure. — In  re  Blanken- 
shlp,    220  Fed.    395. 

6.  When  amended  eomplntnt  ntopa  stat- 
nte  running. — Where  the  cause  stated  In 
the  complaint  Is  a  new  and  totally  different 
cause  of  action  from  that  stated  In  the 
origrlnal  complaint  the  amendment  does  not 
relate  back  to  the  beg:inning:  of  the  action 
so  as  to  stop  the  running:  of  the  statute 
of  limitations.  But  If  the  amendment  be 
one  which  merely  corrects  a  defective  or 
erroneous  pleadln^r  of  the  same  cause  of 
action,  the  amendment  will  relate  back  to 
the  filing  of  the  original  complaint. — Hunt 
v.  Glassel,  30  Cal.  App.  676,  159  Pac.  227. 

See,  also,  post,  C.  C.  P.  pt,  f  350. 
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§338. 

lilMITATION  OP  ACTION— THRBE  YEARS. 

1.  Construction  of  section — Subdivision  1. 
2-4.  — Subdivision  4. 

5.  Claim   and   delivery   aerainst   adminis- 
trator. 
6-11.  Relief  from   fraud,  actions   for   (subd. 
4). 

1.  CoBBtmetloii  of  »ectloii>     8nbdlTl«ion  1. 

— A  cause  of  action  for  the  violation  of  the 
statutory  duty  of  an  auditor  is  one  for  a 
liability  created  by  statute.  —  Calaveras 
County  V.  Poe,   167  Cal.   519,  140  Pac.  23. 

2.  — Sobdlvtolon  4. — ^The  rule  that  a  cause 
of  action  for  relief  on  the  grround  of  fraud 
or  mistake  must  be  commenced  within  three 
years  from  the  time  of  discovery  does  not 
apply  to  mere  defenses. — Cox  v.  Schnerr,'172 
Cal.   871,   156   Pac.   609. 

3.  The  fact  that  the  defendant  was  in 
possession  of  the  property  does  not  chancre 
the  rule. — Cox  v.  Schnerr,  172  Cal.  371,  156 
Pac.    509. 

4.  Where  in  an  action  to  quiet  title  the 
plaintiff  depends  upon  a  purported  deed,  and 
the  defendant  by  way  of  defense  sets  up 
fraud  in  its  procurement,  he  is  not  barred 
from  makingr  such  defense  because  of  the 
fact  that  by  subdivision  4  of  section  338 
of  the  Code  of  Civil  Procedure  more  than 
three  years  '  had  expired  since  the  date  of 
the  deed. — Cox  v.  Schnerr,  172  Cal.  371,  156 
Pac.    509. 

5.  Claim  and  delivery  nffalnst  admlnljitra- 
tor. — A  claim  and  delivery  action  to  recover 
certain  articles  of  Jewelry  allegred  to  belong 
to  the  estate  of  plaintifC's  intestate  which 
defendant  Is  alleged  to  have  wrong'fully 
taken  after  the  death  of  the  decedent  is 
barred  under  this  subdivision,  althougrh  no 
administration  was  ever  had  upon  decedent's 
estate  until  more  than  sixteen  years  there- 
after.— Sullivan  V.  Gillon,  26  Cal.  App.  421, 
147  Pac.  215. 

6.  Relief  from  frand,  actlonii  for  (aubd. 
4). — An  action  by  one  attorney  agrainst  an- 
other to  enforce  an  oral  agrreement  for  the 
equal  division  of  fees  and  to  recover  pur- 
suant to  the  agreement  the  payment  which 
had  been  fraudulently  concealed  is  one  for 
relief  under  subdivision  4,  and  is  barred 
by  the  statute  of  limitations  after  two  years 


after  plaintlfTs  discovery  of  the  fraudulent 
concealment  under  section  839,  subdivision  I. 
— Boyer  v.  Barrows,  166  Cal.  757,  138  Pac. 
354. 

7.  Where  the  answer  demanded  a  refor- 
mation of  a  lease  on  the  ground  of  mistake 
is  omitting:  a  covenant,  the  cause  of  tLCtlon 
to  enforce  the  reformation  accrued  upon 
the  discovery  of  the  facts  constituting  the 
mistake.  The  mere  averment  of  igrnorance 
of  a  fact  which  a  party  migrht  with  reason- 
able dillgrence  have  discovered  is  not  enougrh 
to  postpone  the  running:  of  the  statute. — 
Bradbury  v.  Higrgrlnson,  167  Cal.  558,  140  Pac. 
254. 

8.  It  is  difficult  to  state  as  a  greneral 
proposition  what  period  will  bar  relief  from 
consequences  of  fraud,  and  there  is  a  wide 
scope  for  the  exercise  of  the  discretion  of 
the  chancellor. — Dufour  v.  Weissbergrer,  172 
Cal.  228.  155  Pac.  984. 

9.  A  complaint  in  an  action  for  damages 
for  fraud  in  the  procurement  of  a  sale  of 
corporate  stock,  filed  six  years  and  four 
months  after  the  allegred  fraud,  which  con- 
tains no  facts  showing-  why  the  same  was 
not  sooner  discovered,  but  which  simply  re- 
cites that  the  fraud  was  not  known  or  dis- 
covered until  about  a  certain  date,  is 
insufficient. — Ollndemann  v.  Bhrenpfort.  29 
Cal.  App.  S7,  154  Pac.  484. 

10.  It  is  not  enough  to  assert  that  the 
discovery  was  not  sooner  made.  It  must 
appear  that  it  could  not  have  been  made  by 
the  exercise  of  reasonable  diligence;  and  all 
that  reasonable  diligence  would  have  dis- 
closed plaintifT  is  presumed  to  have  known, 
means  of  knowledge  in  such  a  case  being 
the  equivalent  of  the  knowledge  which  it 
would  have  produced.  —  Montgomery  v. 
Peterson,  27  Cal.  App.  671,  151  Pac.  23. 

Cal.  App.  671,  151  Pac.  23. 

11.  An  averment  that  the  plaintifT  has 
but  recently,  naming  a  date,  discovered  that 
the  representations  made  to  her  were  false, 
fraudulent,  and  untrue,  and  she  had  not 
until  the  said  time  discovered  the  fraud 
and  deceit  Is  a  sufficient  averment  of  the 
want  of  discovery  of  the  facts  constituting 
fraud,  especially  where  the  plaintifT  was  at 
all  times  a  nonresident  of  the  state. — Teats 
V.  Caldwell,  28  Cal.  App.  206,  151  Pac.  973. 


§339.  WITHIN  TWO  YEARS.  Within  two  years.  1.  An  action  upon 
a  contract,  obligation  or  liability  not  founded  upon  an  instnunent  of  writing,  other 
than  that  mentioned  in  subdivision  two  of  section  three  hundred  thirty-seven  of  this 
code;  or  an  action  founded  upon  a  contract,  obligation  or  liability,  evidenced  by  a 
certificate,  or  abstract  or  g^iaranty  of  title  of  real  property,  or  by  a  policy  of  title 
insurance;  provided,  that  the  cause  of  action  upon  a  contract,  obligation  or  liability 
evidenced  by  a  certificate,  or  abstract  or  guaranty  of  title  of  real  property  or  policy 
of  title  insurance  shall  not  be  deemed  to  have  accrued  imtil  the  discovery  of  the  loss 
or  damage  suffered  by  the  aggrieved  party  thereunder. 

2.  An  action  against  a  sheriff,  coroner,  or  constable  upon  a  liability  incurred  by  the 
doing  of  an  act  in  his  official  capacity  and  in  virtue  of  his  office,  or  by  the  omission  of  an 
official  duty  including  the  nonpayment  of  money  collected  upon  an  execution.  But  this 
subdivision  does  not  apply  to  an  action  for  an  escape. 


eh.ni.] 


lilMITATION     or     ACTIONS— SIX     MONTHS. 


if  840-S48 


History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  292;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  231; 
June  3,  1906,  Stats,  and  Amdts.  1906;  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  599,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  435;  May  30,  1913, 
Stats,  and  Amdts.  1913,  p.  332;  May  10,  1917,  Stats,  and  Amdts.  1917, 
p.  299.     In  effect  July  27,  1917. 

flsh  and  grame  warden,  the  complaint  al* 
lefiTingr  defendant  unlawfully  arrested  plain- 
tiff on  his  launch  in  the  nigrht-tlme  without 
a  warrant,  and  compelled  him  to  leave  his 
said  launch  without  protection  from  the 
winds  and  storms,  and  without  himself  tak- 
ing: necessary  steps  for  the  protection  of  the 
launch,  by  reason  whereof  the  launch  was 
completely  wrecked  and  the  personal  prop- 
erty of  the  plaintiff  therein  destroyed,  and 
a  demurrer  was  interposed  on  the  ground 
that  the  action  was  barred  by  subdivision  3 
of  this  section,  on  the  theory  that  the  action 
was  for  false  imprisonment,  the  court  held 
that  complaint  stated  a  cause  of  action  for 
negrligrence  and  not  for  false  imprisonment. 
— Argyropolus  v.  Barnes,  28  Cal.  App.  264, 
151  Pac.  1166. 

S.  Personal  Injaries  to  married  iromaA. — 
In  an  action  to  recover  damagres  for  per- 
sonal injuries  sustained  by  a  married  wo- 
man, her  husband,  if  living*  with  her,  is  a 
necessary  party,  and  where  he  deserts  her 
after  the  cause  of  action  accrues,  the  statute 
of  limitations  does  not  commence  to  run 
asainst  her  until  the  date  of  such  desertion. 
— Mortell  V.  Los  Angreles  Collegre  of  Osteop- 
athy, 30  Cal.  App.  422.  158  Pac.  608. 


1.  Umltatlon  of  actloB  — Two 
breaeh  of  covenaiit. — The  breach  of  a  cov- 
enant of  seisin  contained  in  a  deed  of  land 
to  which  the  errantor  never  had  any  title 
occurs  at  the  time  of  the  execution  of  the 
deed  and  is  barred  in  two  years. — McCor- 
mlck  V.  Marcy,  165  Cal.  386,  132  Pac.  449. 

§340. 

lilMITATION  OF  ACTION — ONB  YEAR. 

1.  Damagres    for    loss    of    services    of    wife 

(subd.   3). 

2.  Action  for  negrligence — ^Demurrer  raising: 

statute    (subd.    3). 

3.  Personal  injuries  to  married  woman. 

1.  Damaares  for  loss  of  scrvicen  of  wife 
(snbd.  3). — An  action  for  damages  for  loss 
of  a  wife's  services  and  for  expenses  of 
medical  care  comes  within  the  period  pre- 
scribed by  this  subdivision,  beinip  based  upon 
the  injury*  or  tort,  and  not  one  based  upon 
a  contract  of  carriagre  under  subdivision  1 
of  section  339. — Basler  v.  Sacramento  Blec, 
Gas  &  R.  Co.,  166  Cal.  33,  134  Pac.  993. 

2.  AetloB  for  noipllseaco-— Denknrrer  mis- 
Inff  atatnte  (anbd.  8). — ^In  an  action  brougrht 
by  a  fisherman  for  damagres  agralnst  a  deputy 


§  341.  WITHIN  SIX  MONTHS.  Within  six  months :  An  action  against 
an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other  property,  seized  by  any  such 
officer  in  his  official  capacity  as  tax-collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so  seized,  or  for  damages  for 
the  seizure,  detention,  sale  of,  or  injury  to  any  goods,  wares,  merchandise,  or  other 
personal  property  seized,  or  for  damages  done  to  any  person  or  property  in  making 
any  such  seizure. 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as  provided  in  section  three 
hundred  forty-seven  of  the  Civil  Code. 

3.  To  set  aside  or  invalidate  any  action  taken  or  performed  by  a  majority  of  the 
trustees  of  any  corporation  heretofore  or  hereafter  dissolved  hy  operation  of  law, 
including  the  revivor  of  any  such  corporation. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  292;  May  11,  1917,  Stats,  and  Amdts.  1917,  p.  381. 
In  effect  July  27,  1917. 


§343. 

lilMTTATION   6f  ACTIOPT — ^RBLIBF  NOT 
OTHBRlliriSB  PROVIDBD. 

1,  2.  Action  agrainst  trustee. 

3.  Action     for     reinstatement     by     police 

officer. 

4.  Action   to   enforce   agreement  to   make 

a  will. 

1.  Action  asata*t  tmatee.  —  Where  one 
has  become  by  law  trustee  for  an  indefinite 
period  the  statute  of  limitations  is  that 
herein  provided,  and  the  statute  does  not 
begin  to  run  until  there  has  been  a  known 


breach  of  the  trust. — Cortelyou  v.  Imperial 
Land  Co.,   166  Cal.   14,   134  Pac.   981. 

2.     The    statute    of    limitations    does    not 

begin  to  run  against  a  voluntary  trust  until 

.its  repudiation. — ^Lamb  v.  Lamb,  171  Cal.  578, 

153  Pac.  918;  Arnold  v.  Loomis,  170  Cal.  96, 

148  Pac.   518. 


8.  Aetlon  for  retnatatemeBt  as  police 
officer. — The  right  of  a  member  of  a  police 
force,  whose  resignation  had  been  accepted 
because  of  mental  collapse,  to  be  reinstated 
is  barred  by  laches,  and  by  the  provisions  of 
this  and  section  338,  where  mandamus  pro- 
ceedings  were    not   instituted    until    nearly 
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eight  years  after  the  date  of  his  certificate 
of  discharere  from  the  state  hospital,  al- 
though the  proceeding  was  begun  within 
the  statutory  period  after,  his  restoration  to 
capacity  pursuant  to  section  1766,  where  the 
petition  failed  to  show  that  there  had  been 
any  previous  guardianship  proceedings. — 
Knorp  V.  Board  of  Police  Commrs.,  31  Cal. 
App.  539,  161  Pac.  12. 

4.  ActloM  to  enforce  agreeiiieiit  to  make 
n  frill. — In  an  action  to  enforce  a  contract 
in  the  nature  of  an  agreement  to  make  a 
will  in  favor  of  the  promisee  and  the  prom- 
isor conveyed  property  to  others  in  viola- 
tion thereof,  the  cause  of  action  on  the 
part  of  the  promisee  did  not  accrue  until 
the     promisor     died     without    making     the 


agreed  disposition;  therefore  an  action 
brought  on  the  death  of  the  promisor  Is 
not  barred  although  the  conveyance  was 
made  many  years  before. — Rogers  v.  Schlot- 
terback,  167  Cal.  35.  138  Pac.  728. 

§344. 

1.     Limitation  of  aetlon^Mutnal  aceovntn. 

— An  account  stated  and  mutually  accepted 
by  the  parties  does  give  rise  to  a  new 
cause  of  action,  and  the  statute  of  limita- 
tions on  that  cause  of  action  begins  to  run 
not  as  of  the  date  of  the  items  of  account 
but  from  the  time  of  the  agreement  that 
the  statement  is  correct. — Cowell  v.  Snyder, 
171  Cal.  291,  162  Pac.  920. 


§  348.    NO  UBOTATION  WHERE  MONEY  OB  PROPERTY  DEPOSITED 

IN  BANK.  To  actions  brought  to  recover  money  or  other  property  deposited  with  any 
bank,  banker,  trust  company,  building  and  loan  association,  or  savings  and  loan  society 
there  is  no  limitation. 

[Not  applicable  to  banks,  etc]  This  section  shall  not  apply  to  banks,  bankers, 
trust  companies,  building  and  loan  associations,  and  savings  and  loan  societies  which 
have  become  Insolvent  and  are  In  process  of  liquidation  and  In  such  cases  the  statute 
of  limitations  shall  be  deemed  to  have  commenced  to  run  from  the  beginning  of  the 
process  of  liquidation;  provided,  however,  nothing  herein  contained  shall  be  construed 
so  as  to  relieve  any  stockholder  of  any  banking  corporation  or  trust  company  from 
stockholder's  liability  as  shall,  at  any  time,  be  provided  by  law. 

History:  Enactment  approved  March  24,  1874,  Code  Amdts.  1873-4, 
p.  293;  amended  April  19,  1915,  Stats,  and  Amdts.  1915,  p.  684;  June  1, 
1917,  Stats,  and  Amdts.  1917,  p.  1573.     In  effect  July  31,  1917. 


§350. 

1.  BITect  of  flllBg  ameaded  or  anpple- 
meBtal  eomplalnt. — In  an  action  to  recover 
for  the  rent  of  agricultural  land,  and  for 
the  price  of  rock  quarried  upon  the  prem- 
ises and  used  in  the  manufacture  of  lime, 
the  filing  of  an  amended  and  supplemental 
complaint  setting  up  an  account  stated  is 
not  subject  to  demurrer  on  the  ground  that 
the  new  cause  of  action  is  barred  by  the 
statute  of  limitations,  where  the  account 
arose  out  of  the  identical  transactions 
pleaded  in  the  original  complalnt.^-Cowell 
V.  Snyder,  171  Cal.  291,  152  Pac.  920. 

See,  also,  ante,  C.  C.  P.  pt.,  f  387,  par.  6. 

§362. 

1.  Action  by  married  ivoiii«bi  (snbd.  4). — 

Under  the  common  law,  where  upon  mar- 
riage the  legal  rights  of  a  woman  were  sus- 
pended, the  statute  of  limitations  for  her 
protection  was  also  suspended.  In  modern 
times  the  wife,  being  freed  from  the  common 
law  disabilities,  the  legislatures  have  cor- 
respondingly provided  that  the  statute  may 
be  made  to  run  against  her.  In  an  action 
by  a  married  woman  to  recover  damages  for 
personal  injuries,  the  husband  and  wife  are 
necessary  parties,  and  she  is  entitled  to  the 
benefit  of  this  section. — Moody  v.  Southern 
Pac.  Co.,   167  Cal.  786,  141  Pac.  38S. 

2.  Inasmuch  as  the  husband  is  a  neces- 
sary party  to  an  action  for  damages  for 
malpractice  upon  his  wife,  where  the  hus- 


band has  deserted  the  wife  after  the  acts 
of  malpractice,  the  statute  of  llmiUtions 
does  not  begin  to  run  against  the  wife's 
right  to  bring  the  action  in  her  own  name 
until  after  the  desertion. — Mortell  v.  Los 
Angeles  College  of  Osteopathy,  SO  Cal.  App. 
422,    158   Pac.    608. 

§353. 

1.  Death  before  limltatloii  exptreo— Con- 
struction.— No  provision  is  made  excepting 
a  case  where  the  party  who  would  have 
been  entitled  to  sue  dies  before  the  cause 
of  action  has  accrued.— Sullivan  v.  Gillon, 
26  Cal.   App.   421,   147  Pac.   215. 


§366. 


1.  Action  stayed  hy  Inlunctlon. — ^The  stat- 
ute of  limitations  does  not  run  during  the 
period  when  the  commencement  of  an  action 
is  stayed  by  injunction. — ^Wolf  v.  Gall,  174 
Cal.   140,   162   Pac.   115. 

§359. 

1. .  I^lmltatlon  of  actions  against  olBcers 
or  stockholders  *-  Construction. — An  action 
by  a  depositor  in  a  bank  against  a  stock- 
holder is  barred  if  not  brought  within  three 
years  after  the  date  the  deposit  was  made. 
— Gardiner  v.  Royer,  167  Cal.  238,  1S9  Pac.  75. 

2.  This  section  is  not  in  conflict  with  sec- 
tion 8  of  article  XII  of  the  constitution 
making  each  stockholder  individually  re- 
sponsible for  liabilities  incurred  during  the 
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time  he  Is  a  stockholder.  There  is  no  merit 
in  the  claim  that  it  was  thus  repealed  by 
the  constitution  because  repugrnant  thereto. 
— Gardiner  v.  Royer.  167  Cal.  288,  139  Pac.  76. 

3.  The  barring:  of  an  action  at  the  expira- 
tion of  three  years  from  the  time  the  liabil- 
ity was  created  is  a  marked  exception  to 
the  general  rule  which  measures  the  period 
of  limitation  from  the  accrual  of  the  cause 
of  action. — ^Royal  Trust  Co.  v.  MacBean, 
168  Cal.  642,  144  Pac.  189. 

4.  The  words  "to  enforce  a  liability  cre- 
ated by  law"  mean  liabilities  in  the  nature 
of  penalties  or  forfeitures,  only. — Whitten 
V.  Dabney,  171  Cal.  621,  164  Pac.  812. 

6.  The  statute  of  limitations  begrins  to 
run  affalnst  actions  to  enforce  the  "liability 
created  by  law"  of  stockholders  of  corpora- 
tions from  the  time  of  the  creation  of  the 
liability,  not  from  the  discovery  of  the 
facts  creating:  such  liability.  —  Johnson  v. 
Kinkel,  29  Cal.  App.  78,  164  Pac.  487. 

6.  The  liability  of  stockholders  of  a  cor- 
poration for  damag:e8  for  a  breach  by  the 
corporation  of  the  terms  of  a  lease  of  land 
for  the  purpose  of  exploring:  for  and  devel- 
oping: oil  thereon  is  not  created  at  the  time 
of  the  execution  of  the  lease,  but  at  the 
time  of  the  breach. — Johnson  v.  Kinkel,  29 
Cal.  App.  78,  164  Pac.  487. 


§360. 


1.  AelmofrledsBi^Bt    or 

Under  section  860  of  the  Code  of  Civil  Pro- 
cedure a  writing:  sig:ned  by  the  party  to 
be  charg:ed,  containing:  an  acknowledg^nent 
of  the  existence  of  an  indebtedness,  is  suffi- 
cient to  take  the  indebtedness  out  of  the 
operation  of  the  statute  of  limitations  and 
make  it  enforceable  as  from  the  date  of 
the  acknowledgrment.  —  In  re  Blankenshlp, 
220  Fed.  896. 

2.  ^-Charaeter  of  ackBowledcmeat. — The 
acknowledg:ment  of  a  debt  under  this  sec- 
tion must  be  a  distinct,  unqualified,  uncon- 
ditional recog:nitIon  of  an  obligration  for 
which  the  person  making*  such  admission  is 
liable. — Powell  v.  Retch,  166  Cal.  829,  186 
Pac.    65. 

§368. 

1.  Asslvnment  of  tklaff  In  action,  etc.— 
CoBstmctlon. — ^It  would  seem  to  follow  that 
in  every  Instance  other  than  the  one  speci- 
fied In  the  exception  the  g:eneral  rule  is 
applicable.  The  transfer  of  a  nonneg:otiable 
instrument  or  of  a  neg:otIable  instrument 
after  maturity  or  before  maturity  to  one  not 
taking:  In  g:ood  faith  or  for  value  Is  not 
protected. — ^McKenney  v.  Ellsworth,  166  Cai. 
326,  182  Pac.  75. 

§369. 

1.     laeladea    svpcriBteBdeiit    of    Imaka. — 

The  superintendent  of  banks  who  had  taken 
charge  of  a  bank  holding  some  bonds  whose 
validity  was  disputed  and  who  was  engaged 
in  liquidating  its  affairs  was  a  proper  party 
as  a  trustee  and  entitled  to  appeal  in  an 
action  by  the  bank  to  foreclose  the  mort- 
gage which  was  secured  by  the  bonds.   Such 


superintendent  could  appeal  in  his  official 
name  and  capacity  from  a  judgment  direct- 
ing a  sale  for  the  benefit  of  the  disputed 
bonds. — ^Mercantile  Trust  Co.  v.  Miller,  166 
Cal.   663,   187  Pac.   918. 

§370. 

BiARRIBD  WOMAlf  AS  PARTY. 

1.  Construction  of  subdivision  1. 

2.  — ^Amendment  of  1918. 

8,  4.  Action  for  personal  injuries — Parties- 
6.  — ^Where  wife  lives  separate. 
6.  — Where  wife  deserted. 

1.  CoMtmetloa  of  avbdlvteloa  1. — While 
subdivision  1  of  section  870  of  the  Code  of 
Civil  Procedure  permits  a  married  woman 
to  sue  alone  In  an  action  concerning  her 
separate  property,  it  does  not  provide  that 
she  may  be  sued  alone. — ^Horsburgh  v.  Mu- 
rasky,  169  Cal.  600,  147  Pac.  147. 

2.  —Of  ameadmcnt  of  lOlS. — The  amend- 
ment of  1913  whereby  the  wife  may  sue 
alone  does  not  apply  to  an  action  begun 
before  the  adoption  of  the  amendment — 
Moody  V.  Southern  Pac.  Co.,  167  Cal.  786, 
141  Pac.   388. 

S.  Action  for  personal  injvrteo— Parties. 
— In  an  action  for  damages  for  personal 
injuries  sustained  from  a  defective  condition 
of  a  wife's  separate  property,  the  husband 
Is  a  necessary  party  defendant,  and  where 
the  action  is  dismissed  as  to  him  for  failure 
to  serve  him  with  the  summons  within  the 
statutory  time,  she  is  also  entitled  to  have 
the  action  dismissed  as  to  her,  and  man- 
damus will  lie  for  such  purpose. — ^Horsburgh 
V.  Murasky,  169  Cal.  600,  147  Pac.  147. 

4.  Mandamus  is  the  proper  remedy  to 
procure  the  dismissal  of  the  action  as  to  the 
wife  under  such  circumstances,  as  there 
is  no  plain,  speedy  and  adequate  remedy 
available  to  her.  —  Horsburgh  v.  Murasky, 
169  Cal.  600.   147  Pac.  147. 

5.  *->W1lere  wife  Uvea  separate. — Where 
an  action  is  brought  against  a  married  wo- 
man, living  separate  from  her  husband,  to 
recover  real  property,  the  husband,  who  has 
deserted  her,  Is  not  a  necessary  party. — 
Porter  v.  Johnson,  172  Cal.  456,  166  Pac.  1022. 

C  *-Where  wife  deserted. — A  husband  Is 
a  necessary  party  to  an  action  by  his  wife 
for  personal  injuries  to  her  If  living  with 
her,  and  if  he  deserts  her  after  the  injury, 
he  Is  a  necessary  party  until  the  date  of  his 
desertion. — ^Mortell  v.  Los  Angeles  College  of 
Osteopathy,  30  Cal.  App.  422,  158  Pac.  508. 


§372. 


1.  Gnardlan  ad  litem.  —  In  an  action 
prosecuted  by  a  guardian  ad  litem  it  Is 
unnecessary  under  this  and  the  following 
section  to  prove  that  the  guardian  had  filed 
a  bond,  taken  the  oath  and  received  letters 
under  the  seal  of  the  court.  It  is  sufficient 
to  show  that  she  or  he  had  filed  a  petition 
for  appointment  and  that  the  court  had 
made  an  order  appointing  her  or  him. — 
Foley  V.  Northern  California  Power  Co.,  165 
Cal.   108,   180  Pac.   1188. 

2.  The  code  sections  providing  for  the 
appointment  of  guardians  ad  litem  are  not 
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applicable   to    probate    proceediners. — Estate 
of  Lamb,  6  Cof.  Prob.  Dec.  482. 

3.  Guardian  ad  litem  of  an  incompetent 
person  is  authorized,  subject  to  the  approval 
of  the  court,  to  compromise  and  agree  to  the 
Judgment  to  be  entered  in  the  suit  pendinff 
for  or  against  the  ward,  and  notification  to 
the  ward  personally  of  the  proposed  com- 
promise is  not  legally  necessary. — ^Eggers  v. 
Krueger,  236  Fed.  862. 

4.  Receipt  by  a  guardian  ad  litem  effect- 
ing a  compromise  for  his  ward  of  compensa- 
tion for  his  services  Is  not  evidence  of  any 
impropriety  or  breach  of  good  faith  where 
the  court  found  the  same  was  reasonable, 
and  ordered  it  to  be  paid. — Eggers  v.  Krue- 
Srer,  236  Fed.  852. 


§373. 


1.  Gaardlan  ad  litem  —  Validity  of  ap- 
pointment.— Order  approving  a  g'uardian  ad 
litem  for  an  incompetent  person  after  notice 
and  an  opportunity  to  .be  heard  is  binding 
where  there  is  no  showing  that  the  order 
of  such  appointment  was  brought  about  by 
any  misrepresentation  or  fraud. — Eggers  v. 
Krueger,  286  Fed.  852. 

§374. 

UNMARRIBD   FBMAI«I&— ACTION    FOR 

RAPB. 

1.  Civil  action  for. 
2-7.  Evidence. 
8-10.  Instructions. 

1.  Civil  action  for. — ^In  an  action  to  re- 
cover damages  for  a  criminal  assault  upon 
a  single  woman,  a  preponderance  of  the 
evidence  is  all  that  is  required  to  establish 
a  fact. — Valencia  v.  Milliken,  81  Cal.  App. 
633.   160   Pac.   1086. 

2.  Bvldence. — ^In  a  civil  action  for  rape, 
as  the  result  of  which  the  plaintiff  grave 
birth  to  a  child,  where,  there  was  no  con- 
troversy as  to  the  birth  of  the  child,  it  is 
competent  for  the  plaintiff  to  testify  that 
the  defendant  was  the  father  thereof. — 
Valencia  v.  Milliken,  31  Cal.  App.  638,  160 
Pac.  1086. 

3.  In  a  civil  action  for  rape,  it  is  not 
prejudicial  error  to  permit  a  physician  to 
testify  as  to  the  period  of  srestation. — Valen- 
cia V.  Milliken,  31  Cal.  App.  683,  160  Pac. 
1086. 

4.  In  a  civil  action  for  rape,  testimony  by 
the  plaintiff  that  she  remained  on  friendly 
terms  with  the  defendant,  as  he  had  prom- 
ised her  father  he  would  marry  her,  is 
material,  and  properly  admitted  in  evidence. 
^Valencia  v.  Milliken,  81  Cal.  App.  588, 
160  Pac.  1086. 

5.  In  a  civil  action  for  rape,  a  statement 
by  a  witness  that  he  had  seen  the  plaintiff 
and  a  third  person  at  certain  sprinsrs  is 
properly  stricken  out  as  immaterial. — ^Valen- 
cia V.  Milliken,  81  Cal.  App.  588,  160  Pac. 
1086. 

6.  In  a  civil  action  for  rape,  where  the 
chastity  of  the  plaintiff  was  made  an  issue, 
evidence  as  to  the  plaintiff's  chastity  is  ma- 
terial both  as  to  the  measure  of  damages 
and  also  as  tending  to  show  the  probability 


or  nonprobability  of  resistance  on  the  part 
of  the  plalntifr.— Valencia  v.  Milliken,  81 
Cal.  App.  533,  160  Pac.  1086. 

7.  In  such  an  action  it  is  proper  to  per- 
mit testimony  as  to  whether  the  plaintiff 
became  unconscious  at  any  time  during-  the 
assault,  and  as  to  her  physical  condition  at 
the  time  of  the  trial  as  compared  with  that 
at  the  time  of  the  assault. — ^Valencia  v.  Mil- 
liken, 31  Cal.  App.  688,  160  Pac.  1086. 

8.  Inatructlona. — ^In  an  action  for  rape,  an 
erroneous  instruction  that  the  chastity  of 
the  plaintiff  is  only  material  for  the  purpose 
of  showing  the  damages  is  not  prejudicial 
where  the  defense  was  an  alibi  and  not 
based  on  the  fact  that  the  plaintiff  had  con- 
sented to  the  act. — ^Valencia  v.  Milliken,  81 
Cal.  App.  533,  160  Pac.  1086. 

9.  In  such  an  action  it  is  peculiarly  a 
matter  for  the  trial  court  to  determine 
whether  it  should  Instruct  the  Jury  to  dis- 
regard the  remark  of  plaintiff's  attorney 
in  addressing  the  Jury,  calling  their  atten- 
tion to  the  child  to  which  the  plaintiff  g-ave 
birth,  and  asking  that  it  be  compared  with 
the  defendant. — ^Valencia  v.  Milliken,  81  Cal. 
App.  633.   160   Pac.   1086. 

10.  An  instruction  that  "compensatory 
damag-es  should  be  g-iven  in  such  amount 
as  in  your  Judgrment  will  fairly  compensate 
her  for  the  injury  she  has  received  by  rea- 
son of  the  act  complained  of,  taking*  into 
consideration  her  physical  suffering  and  dis- 
ability during  pregrnancy  and  in  child  birth, 
if  you  find  the  pregrnancy  was  the  result 
of  the  defendant's  act,  also  her  mental  suf- 
fering:, shame  and  disgrace,  and  her  loss 
of  social  standing,  and  all  other  harm  you 
find  she  suffered  as  the  natural  result  of 
the  wrongr."  is  not  an  invasion  of  the  right 
of  the  Jury,  telling  it  that  damages  should 
be  awarded  to  plaintiff  reg^ardless  of 
whether  she  gave  her  consent  or  not,  and 
when  read  in  connection  with  other  instruc- 
tions, and  also  as  stated  therein,  the  Jury 
is  directed  to  compensate  her  for  the  wrongr 
by  reason  of  the  act  complained  of. — Valen- 
cia V.  Milliken,  31  Cal.  App.  688.  160  Pac 
1086. 

§377. 

DBATH  FROM  WROlf GFUIi  ACT. 

1-3.  Construction  of  section. 

4,  6.  Amount  of  recovery. 

6,  7.  Abatement  and  survival  of  action. 

1.  Conatmetlon  of  aeetion.^ — Statutes  like 
this  section  create  a  right  entirely  distinct 
from  that  vested  in  the  injured  person  be- 
fore his  death. — ^Western  Metal  Supply  Co. 
V.  Pillsbury,   172  Cal.   407,  166  Pac.  491. 

2.  This  section  was  not  abrogated  so  far 
as  concerns  actions  by  the  representatives 
of  deceased  employees  by  the  subsequent 
amendment  of  section  1970  of  the  Civil  Code, 
providing:  that  in  cases  of  negrligent  death 
his  personal  representatives  shall  have  a 
rig:ht  of  action  agrainst  the  employer,  and 
recover  damages  on  behalf  of  the  widow, 
children,  and  enumerated  relatives.  This 
section  still  remains  in  full  force  and  grives 
the   right  of  action  and  fixes  the  measure 
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of  recovery  In  all  cases.  Section  1970  of  the 
Civil  Code  is  to  be  construed  with  this  sec- 
tion and  not  as  superseding:  it.— Oonsalves 
V.  Petaluma  &  Santa  Rosa  R.  Co.»  173  Cal. 
264.  159  Pac.  724. 

8.  A  cause  of  action  founded  upon  the 
employer's  negrlect  in  furnishingr  the  em- 
ployee a  safe  place  in  which  to  do  his  work 
is  one  existing:  under  this  section  and  not 
one  under  section  1970  of  the  Civil  Code. — 
Gonsalves  v.  Petaluma  &  Santa  Rosa  R.  Co.» 
173  Cal.  264,  169  Pac.  724. 

4.  Amomit  of  reeovery. — Pecuniary  dam- 
age is  the  limit  of  recovery  and  the  amount 
allowed  by  the  jury  must  bear  some  reason- 
able relation  to  the  pecuniary  loss  shown 
by  the  evidence. — Dickinson  v.  Southern  Pac. 
Co.,  172  Cal.  727,  158  Pac.  183. 

5.  A  plaintiff  suing:  under  a  statute  like 
this  section  "does  not  represent  the  riffht 
of  action  which  the  deceased  would  have 
had  if  the  latter  had  survived  the  injury, 
but  can  recover  only  for  the  pecuniary  loss 
suffered  by  the  plaintiff  [or  the  heirs  repre- 
sented by  him]  on  account  of  the  death 
of  the  relative:  that  sorrow  and  mental 
ang:uish  caused  by  the  death  are  not  ele- 
ments of  damage;  and  that  nothing:  can  be 
recovered  as  a  solatium  for  wounded  feel- 
ing:8." — ^Dickinson  v.  Southern  Pac.  Co.,  172 
Cal.  727.  168  Pac.  188. 

6.  Abatement  or  survlTai  of  action. — The 
common  law  rule  as  to  abatement  of  per- 
sonal actions  by  death  has  not  been  chang:ed 
in  this  state,  and  the  cause  of  action  for 
damag:e8  for  the  death  of  a  person,  not  a 
minor,  caused  by  the  wrongful  act  or  neg- 
lect of  another  given  to  his  heirs  or  per- 
sonal representatives  by  section  877  of  the 
Code  of  Civil  Procedure,  abates  with  the 
death  of  the  wrongdoer  prior  to  action 
brought,  and  such  an  action  can  not  be 
maintained  against  his  personal  representa- 
tives.— Clark  V.  Goodwin,  170  Cal.  627, 
I^.  R.  A.  1916A  1143,  10  N.  C.  C.  A.  1022,  160 
Pac.  357. 

7.  Section  377  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  "when  the  death 
of  a  person  not  being  a  minor  is  caused  by 
the  wrong:ful  act  or  neglect  of  another,  his 
heirs  or  personal  representatives  may  main-> 
tain  an  action  for  damages  against  the  per- 
son causing  the  death,  or  if  such  person 
be  employed  by  another  person  who  is  re- 
sponsible for  his  conduct,  then,  also  against 
such  other  person,"  modifies  the  common 
law  only  to  the  extent  of  giving  a  right 
of  action  for  damages  caused  by  the  death 
of  a  person,  to  his  heirs,  or  to  his  personal 
representatives  solely  for  the  benefit  of  his 
heirs,  and  in  no  way  purports  to  affect  the 
well  settled  common  law  rules  as  to  abate- 
ment of  personal  actions  by  death. — Clark 
V.  Goodwin,  170  Cal.  627,  L.  R.  A.  1916A  1148, 
10  N.  C.  C.  A.  1022,  150  Pac.  357. 


§380. 


to  inject  herself  therein. — Holmes  v.  O'Brien, 
28  Cal.  App.  264,   161  Pac.  1161. 

§381. 

1.     Who   mmj  unite   a*   plnlntllb. — In    an 

action  to  remove  a  cloud  upon  and  quiet 
the  title  to  a  tract  of  land  owned  by  several 
persons  in  severalty,  they  may,  under  the 
provisions  of  section  381  of  the  Code  of  Civil 
Procedure,  unite  as  plaintiffs,  where  they 
all  claim  under  a  common  source  of  title. — ^ 
Superior  California  Fruit  Land  Co.  v.  Gross- 
man, 32  Cal.  App.  357,  162  Pac.  1046. 


§385. 


1.  Dctennlnlng  eonlUeting  claim*  to  title 
-— McBnemey  Act. — ^Where,  in  a  proceeding 
under  the  McEnerney  Act,  a  person  inter- 
ested in  the  real  property  Is  not  made  a 
party  to  the  proceeding,  she  is  not  bound 


DEATH  OR  MARRIAGIQ — ^ABATBMBNT  OF 

ACTIOBT. 

1-4.  Construction   of  section. 

6.  Proceeding   by    representative    or    suc- 
cessor in  interest — By  administrator. 
6.  — By  attorney  and  assignee. 
7,  8.  — ^By  cotenant. 

9.  — By  executor  or  executrix. 
10.  — By  transferee  after  action  begun. 

1.  Constractlon  of  section. — If  this  sec- 
tion is  applicable  to  corporations  it  does 
not  authorize  the  continuance  of  the  action 
ag:ainst  the  corporation  itself,  but  only 
against  its  representative  or  successor  in 
interest  brought  in  on  motion. — Lowe  v.  Su- 
perior Court,  166  Cal.  708,  134  Pac.  190. 

2.  This  section  applies  only  where  the 
cause  of  action  survives  and  does  not  change 
any  existing  rule  as  to  survival  of  causes 
of  action. — Clark  v.  Goodwin,  170  Cal.  527, 
L.  R.  A.  1916A  1148,  10  If.  C.  C.  A.  1022,  150 
Pac.  367. 

3.  This  section  does  not  attempt  to  define 
the  causes  of  action  which  survive,  but  de- 
scribe what  proceedings  shall  follow  the 
death  or  assignment  of  a  cause  of  action 
which  does  survive  and  is  assignable. — 
Estate  of  Baker,  170  Cal.  578,  160  Pac.  989. 

4.  The  contest  of  a  will  is  a  special  pro- 
bate proceeding  and  this  section  is  appli- 
cable thereto  by  virtue  of  section  1713. — 
Estate  of  Baker,  170  Cal.  678,  150  Pac.  989. 

5.  Proceeding  by  representative  or  aue- 
<!essor  In  Interest— By  administrator. — ^Where 
a  plaintiff  to  enforce  a  contract  in  the  na- 
ture of  an  agreement  to  make  a  will  in  his 
favor  dies  before  the  case  comes  to  trial 
the  action  may  be  continued  by  his  admin- 
istrator, who  is  also  his  heir,  in  both  his 
representative  and  individual  capacity.  — 
Rogers  v.  Schlotterback,  167  Cal.  36,  138 
Pac.  728. 

As  to  proceeding  by  executor,  or  ezecvtrlz» 
see  post,  par.  9,  this  note. 

6.  —Attorney  and  assignee. — Where  an 
attorney  takes  an  assignment  to  himself 
after  a  judgment  recovered  for  his  client, 
he  may  be  substituted  in  the  place  of  the 
client  upon  suggestion  of  the  latter's  death. 
— Potts  V.  Paxton.  171  Cal.  493,  153  Pac.  957. 

7.  —-By  cotenant. — A  cotenant  who  con- 
veys his  interest  pending  a  suit  for  partition 
may  make  a  motion  in  the  interest  of  his 
grantees  to  reopen  the  case. — East  Shore 
Co.  V.  Richmond  Belt  Ry.,  172  Cal.  174.  156 
Pac.    999. 
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8.     Such  a  motion,  by  virtue  of  section  886      by  the  pleadlngrs   and   proof  of   the   defen- 


of  the  Code  of  Civil  Procedure,  may  be  made 
by  a  grrantor  which,  by  Its  conveyances,  has 
parted  with  Its  entire  Interest. — East  Shore 
Co.  V.  Richmond  Belt  Ry.,  172  Cal.  174,  165 
Pac.  999. 

0.  —-By  exeeator  or  exeentrlx.  —  In  an 
action  to  enforce  a  lien  the  executrix  of  a 
ffrantee  to  whom  the  property  in  contro- 
versy had  been  transferred  pendente  lite, 
the  grrantee  having:  died  after  the  commence- 
ment of  the  action,  may  appear  and  move 
to  vacate  a  judgrment  of  default  agralnst  his 
grrantor. — Mc^endrlck  v.  Western  Zinc  Min. 
Co.,  165  Cal.  24.   180  Pac.  866. 

An  to  proc«e41iitf  by  admlBlstrator*  see 
supra,  par.   5,  this  note. 

10.  —By  tmnsforee  after  aetlon  besnn. — 
Where  a  transfer  by  the  plaintiff  of  prop- 
erty In  controversy  occurs  after  the  begrln- 
ning:  of  the  action.  It  Is  optional  with  the 
transferee  to  continue  the  action  in  the 
name  of  the  orlgrinal  plaintiff  or  to  have 
himself  substituted  and  proceed  in  his  own 
name. — Knobloch  v.  Associated  Oil  Co.,  170 
Cal.  144,  148  Pac.  988. 

§386. 

1.  Substitution  of  pmrttes  —  Purpose  of 
•ectloA« — The  design  of  section  886  of  the 
Code  of  Civil  Procedure  is  to  enable  a  party 
who  has  been  sued  upon  a  contract  as  to 
which  he  admits  full  liability  as  to  the 
amount  thereof  to  show  that  a  third  party 
not  named  in  the  action  claims  some  rlgrht 
to  the  proceeds  of  the  contract  either  by 
way  of  complete  ownership  or  that  he  pos- 
sesses a  lien  agralnst  the  same;  and  so  show- 
ing-, to  deposit  the  money  due  In  court  and 
have  the  third  party  made  defendant  in  his 
stead,  thus  placingr  In  positions  of  adver- 
saries the  real  parties  in  Interest. — Youtz  v. 
Farmers  &  Merchants'  Nat.  Bank,  31  Cal. 
App.   870,   160  Pac.  856. 

2.  Snbstltutton  of  defendant.  —  The  dis- 
missal of  a  will  contest  because  of  the 
death  of  the  contestant  should  be  ordered 
only  after  substitution  of  his  personal  rep- 
resentative and  by  judgrment  runnlngr 
against  him. — Kstate  of  Baker,  170  Cal.  578, 
150  Pac.   989. 

3.  The  right  to  contest  a  will  is  a  chose 
in  action  which  is  assigrnable,  and  upon  the 
death  of  the  person  having  the  right  to 
wage  the  contest  it  passes  to  his  personal 
representative. — Estate  of  Baker,  170  Cal. 
678.   150  Pac.  989. 

4.  In  an  action  by  a  wife  against  a  bank 
to  recover  money  on  deposit  therein  in  her 
own  name,  which  the  bank  refused  to  pay 
to  her  for  the  reason  that  it  had  been  at- 
tached for  a  debt  of  the  husband  under  the 
claim  that  it  was  his  money,  the  bank  has 
the  right  under  section  386  of  the  Code  of 
Civil  Procedure  to  have  the  plaintiff  in  the 
attachment  suit  substituted  as  party  defen- 
dant in  its  place  upon  payment  of  the 
money  into  court.  —  Youtz  v.  Farmers  & 
Merchants'  Nat.  Bank,  31  Cal.  App.  370,  160 
Pac.  855. 

6.  When  in  the  course  of  an  action  It  is 
brought  to  the  attention  of  the  court,  either 


dant,  or  by  the  suggestion  of  the  fact  on 
the  part  of  the  plaintiff,  that  the  names  of 
the  trustees  of  the  corporation  should  ap- 
pear in  the  place  of  the  names  of  the  cor- 
poration itself  as  a  party  plaintiff,  and 
when  it  clearly  appears  that  the  cause  of 
action  Is  unchanged  and  that  the  real  par- 
ties in  Interest  remain  the  same,  and  that 
the  meritorious  defenses  of  the  defendant 
will  be  unaffected,  and  that  the  only  pur- 
pose and  effect  of  the  proposed  amendment 
is  the  mere  formal  change  in  the  names  of 
the  parties  plaintiff  without  any  change  in 
the  substantial  rights  and  relations  of  the 
real  actors  in  the  case,  the  court  should  or- 
der the  substitution  made,  and  it  Is  an 
abuse  of  discretion  for  the  court  to  refuse 
so  to  do. — Kehrlein-Swinerton  Construction 
Co.  V.  Rapken,  80  Cal.  App.  11,  156  Pac.  972. 


§387. 


1.  Intervention— Ttme  of  nppllentlon  for. 

— In  an  action  between  two  purchasers  of 
corporate  stock  to  have  It  declared  that  the 
purchaser  who  conducted  the  negotiations 
held  a  part  of  the  stock  issued  to  him  in 
trust  for  the  plaintiff,  on  the  ground  of 
fraudulent  representation  made  as  to  the 
amount  to  be  paid  for  the  stock,  a  bank  to 
whom  the  stock  had  been  pledged  as  secur- 
ity for  a  loan  is  properly  denied  leave  to 
intervene,  when  such  application  is  not 
made  until  after  Judgrment,  and  it  is  shown 
that  the  president  of  the  bank  was  ac- 
quainted with  the  pendency  of  the  action 
and  understood  the  nature  thereof  long 
prior  to  the  time  when  it  came  on  for  trial, 
and  during  that  time  discussed  the  case 
with  the  plaintiff. — Mack  v.  Bummelen,  81 
Cal.  App.   506,  160  Pac.  1096. 

2.  The  law  does  not  contemplate  that  a 
person  who  has  an  Interest  In  the  matter 
in  litigation,  or  In  the  success  of  either 
of  the  parties,  or  an  Interest  against  both, 
may  wilfully  omit  to  intervene,  and  then 
compel  a  retrlJEil  of  the  case  because  it  has 
gone  against  his  interests. — ^Mack  v.  Eum- 
melen,   81  Cal.  App.  506,  160  Pac.   1096. 


§388. 


ACTION  AGAINST  ASSOCIATIONS   OF 

PERSONS. 

1.  Agralnst  members  of  labor  union. 

2.  Against  partnership. 

1.  Against  menabers  of  labor  onion. — ^This 
section  authorizes  the  maintenance  of  an  ac- 
tion to  enjoin  "picketing"  against  the  mem- 
bers of  a  labor  union  in  their  common  or 
associate  name,  and  all  members  having 
knowledge  of  the  terms  of  any  injunction, 
as  well  as  their  officers,  agents,  represen- 
tatives, and  employees  having  such  knowl- 
edge, are  bound  thereby  and  guilty  of  con- 
tempt In  any  wilful  violation  thereof. — 
Armstrong  v.  Superior  Court,  178  Cal.  841. 
159  Pac.  1176. 

2.  Against  partnership.  —  A  copartner- 
ship is  a  legal  entity  and  may  be  sued  and 
Judgment  entered  agralnst  it. — Asbestos  Mfg. 
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&  Supply  Co.  V.  Liennlgr-Rapple  Kng.  Co..  26 
Cal.  App.   177,   146  Pac.  188. 


§392. 


1.  Veniie— CToiurtmeiloa. — An  action  for 
the  recovery  of  compensation  from  a  drain- 
age district  under  an  act  sriving:  such  com- 
pensation to  a  person  who  has  provided  or 
left  land  for  a  by-pass  or  waterway  and  the 
district  has  accepted  and  ffone  Into  posses- 
sion is  not  one  for  injury  to  real  property, 
and  is  in  no  sense  a  local  action.  Such  an 
action  must  be  tried  as  provided  for  in  sec- 
tion 396. — Gallup  v.  Sacramento  A  San  Joa- 
quin Drainage  Dist.,  171  Cal.  71,  151  Pac. 
1142. 

2.  An  action  by  a  minority  stockholder 
of  a  corporation  which  had  forfeited  its 
charter  for  failure  to  pay  its  license  tax  to 
enjoin  the  directors  from  carrying:  on  the 
business  and  to  compel  a  winding-  up  of  the 
affairs  and  a  distribution  of  the  proceeds  is 
not  one  for  the  determination  of  an  inter- 
est in  real  property  under  section  5  of  ar- 
ticle VI  of  the  constitution,  requiring  It  to 
be  tried  In  the  county  where  the  property 
is  located. — Rossi  v.  Calre,  174  Cal.  74,  161 
Pac.  1161. 

3.  An  action  to  rescind  a  contract  for  the 
purchase  and  sale  of  real  property  on  the 
ground  of  fraud,  and  to  recover  the  money 
paid  thereunder,  is  not  an  action  for  the 
determination  of  some  right  or  interest  in 
real  estate  within  the  meaning  of  section 
892  of  the  Code  of  Civil  Procedure,  and  is 
properly  transferred  to  the  county  of  the 
residence  of  the  defendant  upon  motion 
therefor. — Terry  v.  Rivergarden  Farms  Co., 
29  Cal.  App.  59,  154  Pac.  476. 

4.  To  constitute  a  real  action  It  must  ap- 
pear that  title  or  interest  In  real  property 
Is  Involved. — Terry  v.  Rivergarden  Farms 
Co.,  29  Cal.  App.  59,  154  Pac.  476. 

§395. 

venue:  rbsidbbtcb  of  dbfendaict. 

1-4.  Construction — Amendment  of  1911. 

5.  — ^Association   and     individuals    com- 

posing  It  sued. 

6.  — Corporation      governed      by      same 

rules  as  Individuals. 

7.  Amen4nient   of   1911   constitutional. 

8.  Action  to  cancel  contract  to  purchase 

land. 
9, 10.  Action  for  injuries  to  person. 
11, 12.  Uniting  real  and  personal  action. 

1.  CoiistmetloB-^Ainendmeiit     of     lOll. — 

The  amendment  provides  that  the  action 
may  be  tried,  either  in  the  county  where 
the  defendant  resides  at  the  time  It  is  be- 
gun or  in  the  county  where  the  injury  oc- 
curred. No  preference  is  given  to  one  over 
the  other.  Either  county  is  therefore  the 
proper  county.  The  superior  court  can  not 
change  the  place  of  trial  except  In  the  cases 
and  for  the  causes  provided  by  express  law. 
— Gridley  v.  Fellows,  166  Cal.  765,  188  Pac. 
S65. 

2.  While  the  provision  of  the  amend- 
ment to  this  section  applies  only  to  specified 
classes   of   cases,   it   applies  alike  in   every 


part  of  the  state  to  all  actions  embraced 
in  the  classes  described.  It  can  not  there- 
fore be  a  special  law  forbidden  by  the  con- 
stitution if  It  is  addressed  to  a  class  or 
classes  based  on  some  natural,  intrinsic,  or 
constitutional  distinction  or  difCerence,  reas- 
onable and  substantial,  between  these  ac- 
tions and  others  not  included  and  sufflcient 
In  some  reasonable  degree  to  account  for 
or  justify  the  making  of  the  different  rule. 
— Gridley  v.  Fellows,  166  Cal.  766,  188  Pac. 
355. 

3.  This  section  as  amended  In  1911  has 
no  application  to  actions  against  non-resi- 
dents of  the  state.  The  change  In  the  law 
was  designed  to  enlarge  the  rights  of  plain- 
tiffs by  giving  them  a  choice  of  two  coun- 
ties, where  before  the  defendant  had  the 
right  to  a  trial  in  the  county  of  his  resi- 
dence.— ^Ralns  V.  Diamond  Jtfatch  Co.,  171 
Cal.   826,   153   Pac.  289. 

4.  Under  any  construction  that  may  be 
given  to  section  896,  the  place  of  trial  may 
still  be  changed  when  tHe  "convenience  of 
witnesses  and  the  ends  of  justice"  would  be 
promoted  by  the  change. — ^Rains  v.  Diamond 
Match   Co.,   171  Cal.   826,   158  Pac.   289. 

5.  — A«M»clattoii  iwd  iKdlTldiiala  c«»m|MMi« 
tog  It  sved.^ — Where  plaintiff  sues  associates 
under  their  common  name  but  also  makes 
the  individual  members  parties,  the  Indi- 
vidual defendants  are  entitled  to  have  the 
place  of  trial  changed  to  the  county  of  their 
residence. — ^Nelson  v.  East  Side  Grocery  Co., 
26  Cal.  App.  344,  146  Pac.  1055. 

6.  — Corvoratton  irovem^d  by  same  rules 
an  tadlvldnala. — A  corporation,  like  an  in- 
dividual, has  a  legal  residence  somewhere, 
and  under  this  section  a  private  corporation 
must  be  held  to  reside  at  the  place  "where 
its  principal  office  or  place  of  business  is 
established." — Gallup  v.  Sacramento  A  San 
Joaquin  Drainage  Dist.,  171  Cal.  71,  151 
Pac.  1142. 

7.  AmeadmeMt  of  1011  eonstttutlOAal.^ — 
The  amendment  of  1911  to  section  895  of  the 
Code  of  Civil  Procedure,  changing  the  pre- 
vious requirement  that  certain  kinds  of  per- 
sonal actions  must  be  tried  in  the  county  in 
which  the  defendants,  or  some  of  them,  re- 
side at  the  time  of  the  commencement  of  the 
action,  so  as  to  authorize  actions  for  injury 
to  person  or  property,  or  for  death  from 
wrongful  act,  or  negligence,  to  be  tried 
either  in  the  county  where  the  injury  oc- 
curred or  in  the  county  in  which  the  defend- 
ants, or  some  of  them,  reside  at  the  com- 
mencement of  the  action,  is  a  valid  exercise 
of  legislative  power. — Rains  v.  Diamond 
Match  Co.,  171  Cal.  326,  158  Pac.  289. 

8.  Action  to  cancel  contract  to  pvrchase 
land* — Where  an  action  for  the  cancellation 
of  a  contract  to  purchase  land  seeks,  as 
against  one  of  the  defendants,  simply  a 
money  judgment  for  misrepresentations,  he 
is  en  titled  to  have  the  place  of  trial  changed 
to  the  county  of  his  residence,  notwith- 
standing the  title  to  real  estate  is  involved. 
— Terry  v.  Rivergarden  Farms  Co.,  29  Cal. 
App.  59.   154  Pac.  476. 

9.  Action  for  Injuries  to  person. — Under 
this   clause   the   proper   place   for   the   trial 
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of  an  action  for  Injuries  to  person  is  either 
the  county  where  the  injury  occurred  or 
that  in  which  the  defendant  resides. — ^Rains 
V.  Diamond  Match  Co.,  171  Cal.  326,  153 
Pac.  239. 

10.  Where  an  alien  sustains  personal  in- 
juries on  a  vessel  owned  by  a  corporation 
of  a  foreign  country  while  at  a  wharf  with- 
in this  state,  a  state  court  has  Jurisdiction 
of  an  action  to  recover  for  such  injury. — 
Faras  v.  Lower  CaL  Development  Co.,  27 
Cal.  App.  688,   151  Pac.   35. 

11.  Vnltiiiip  real  and  personal  action. — A 
plaintiff  can  not  deprive  a  defendant  of  his 
right  to  a  trial  of  a  personal  action  in  the 
county  of  his  residence,  by  uniting  in  his 
complaint  a  cause  of  action  for  the  recov- 
ery of  or  the  determination  of  an  interest 
in  real  property. — ^Terry  v.  Rlvergarden 
Farms  Co.,  29  Cal.  App.  59,  154  Pac.  476. 

12.  When  a  real  and  personal  action  are 
Joined,  the  case  may  be  transferred  to  the 
residence  of  the  defendant. — Terry  v.  River- 
garden  Farms  Co!,  29  Cal.  App.  59,  154  Pac. 
476. 


§396. 


1.  AlBdATlt  of  merit*— Who  may  make. — 

An  affidavit  of  merits  may  be  made  by  any 
person  on  behalf  of  the  defendant  who  is 
sufficiently  familiar  with  the  facts  in  the 
case  to  make  it.  An  affidavit  of  merits  made 
by  the  defendant's  wife  is  a  compliance  with 
the  statute. — Gardner  v.  Steadman,  31  Cal. 
App.  447,  160  Pac.  834. 

2.  — Flllnip  of. — The  filing  of  a  new  affi- 
davit of  merits  by  another  affiant  is  a  suffi- 
cient compliance  with  an  order  of  the  court 
permitting  an  amended  affidavit  to  be  filed, 
and  where  this  corrects  errors  or  mistakes 
of  the  original  and  is  in  itself  sufficient, 
there  is  no  error  in  granting  the  motion  for 
a  change  of  the  place  of  trial  of  the  action. 
— Gardner  v.  Steadman,  31  Cal.  App.  447,  160 
Pac.  834. 

§397. 

CHANGING  PLACB  OF  TRIAL. 

1    As  to  construction  of  section. 
2.  As  to  power  of  court  to  change. 
8-8.  Convenience    of    witnesses  —  Discretion 
of  court, 
9.  Order  of  transfer  necessary. 
10.  Transfer  to  another  county  not  neces- 
sary, when. 

1.  A*  to  conwtmctlon  of  section. — ^Thls 
section  is  to  be  construed  in  connection 
with  subdivision  6  of  section  170. — Sacra- 
mento &  San  Joaquin  Drainage  Dist.  v. 
Rector,  172  Cal.  385,  156  Pac.  506. 

2.  As  to  power  of  coart  to  ehnnge, — The 
superior  court  can  not  change  the  place  of 
trial  except  In  the  cases  and  for  the  causes 
provided  for  by  law,  and  the  only  authority 
is  that  given  by  this  section. — Gridley  v. 
Fellows,   166  Cal.  765,  138  Pac.  355. 

3.  Convenience  of  witnesses— Dliicretlon 
of  conrt. — Motions  for  a  change  of  venue 
upon  the  ground  of  convenience  of  witnesses 
are  addressed  to  the  discretion  of  the  court, 
and  rulings  thereon  will  not  be  reversed  un- 


less there  has  been  a  clear  abuse  of  that  dis- 
cretion.— Tait  V.  Midway  Field  Oil  Co.,  28 
Cal.  App.  107,  151  Pac.  378. 

4.  A  motion  for  a  change  of  venue, 
grounded  upon  the  convenience  of  witnesses, 
rests  in  the  discretion  of  the  trial  court,  the 
exercise  of  which  will  not  be  disturbed  in 
the  absence  of  a  showinsr  of  its  abuse. — 
Blossom  V.  Waller,  30  Cal.  App.  439.  168 
Pac.  509. 

5.  A  mere  preponderance  in  the  number 
of  the  witnesses  claimed  to  be  necessary 
to  the  moving  party  does  not  entirely  con- 
trol the  exercise  of  the  court's  discretion. 
— Blossom  V.  Waller,  30  Cal.  App.  439.  158 
Pac.  509. 

6.  Stipulations  admitting  as  true  certain 
facts  stated  in  the  pleadings  may  be  re- 
ceived in  opposition  to  a  motion  for  a  chanere 
of  venue  made  upon  the  gr^ound  of  conveni- 
ence of  witnesses. — Blossom  v.  Waller,  30 
CaL  App.  439,   158  Pac.  509. 

7.  Where,  upon  such  a  motion,  the  issues 
raised  by  the  cross-complaint  filed  in  the 
action  are  eliminated  by  the  stipulation  of 
the  defendant,  and  it  appears  that  the  de- 
termination of  the  issues  raised  by  the  com- 
plaint and  answer  depends  largely  upon  the 
testimony  of  the  plaintiff  and  defendant,  the 
motion  is  properly  denied. — Blossom  v.  Wal- 
ler.  30  Cal.  App.  439,  158  Pac.   509. 

8.  As  between  the  parties  to  an  action, 
the  inconvenience  to  witnesses  of  attending 
the  trial  is  not  a  factor  in  determining  a 
motion  of  change  of  venue. — Blossom  v. 
Waller,  30  Cal.  App.  439.  158  Pac.  509. 

0.  Order  of  transfer  necessary. — ^A  change 
In  the  place  of  trial  can  only  be  effected 
through  an  order  of  the  court  after  its  Ju- 
dicial action  has  been  invoked,  by  brinering 
the  matter  on  for  a  hearing,  where  the 
right  to  transfer  can  be  contested.  The 
court  must  be  applied  to  for  an  order  of 
transfer. — Keeley  v.  Superior  Court,  26  Cal. 
App.  213,  146  Pac.  626. 

10.  Transfer  to  another  county  not  nec- 
essary, when. — One  who  makes  a  motion 
under  subdivision  4  of  this  section  and  finds 
a  qualified  Judge  presiding,  he  Is  not  preju- 
diced by  the  refusal  of  that  Judge  to  trans- 
fer the  action  or  proceedingf  to  another 
county,  even  though  the  judge  who  assumes 
the  duty  of  trying  the  action  or  hearing 
the  proceeding  had  been  called  in  from  an- 
other county  by  the  disqualified  Judge. — 
Matter  of  Application  of  Burch,  168  Cal.  18, 
141  Pac.  813. 

§398. 

judge:  DISCtUAIilFIED — CAUSB  TRANS- 

FRRRBD. 

1.  Construction  of  section. 

2.  Duty  of  Judge  to  pass  on  disqualification. 

3.  Judge     disqualified   may    select     qualified 

Judge. 

1.  Constmctlon  of  section. — This  section 
is  applicable  to  eminent  domaii)  proceedings. 
— Yolo  Water  &  Power  Co.  v.  Superior  Court, 
28  Cal.  App.  589,  153  Pac.  394. 

2.  Duty  of  Judflre  to  puss  on  dls«ivalUlon- 
tlon. — It  can  never  be  an  agreeable  duty  for 


Tit.  V.l 


COMMBNCESIENT    OF    ACTIONS—- BY   PUBIilCATIOBT. 


II 


a  Judgre  himself  to  pass  upon  his  question, 
but  it  is  a  duty  the  performance  of  which 
our  law  imposes  on  him.  It  is  both  expected 
and  presumed  that  he  can  and  will  perform 
that  duty  with  impartiality.  It  is  as  much 
his  duty  to  retain  a  case  in  which  he  is  not 
disqualified  as  to  transfer  a  case  in  which 
he  is  disqualifled.  Wherever  an  honest  doubt 
may  be  thougrht  to  exist  we  believe  the  pro- 
fession need  have  no  fear  but  that  the  trial 
Judgre  will  with  alacrity  resolve  that  doubt 
in  favor  of  the  moving  party.  No  Judgre 
desires  to  sit  in  a  cause  where  his  fairness 
is  questioned.  Where  it  is  seriously  ques- 
tioned he  more  than  any,  will  desire  that 
the  transfer  be  made,  because  he,  better 
than  any,  knows  that  while  it  is  of  first 
importance  that  the  source  of  Justice  be  fair 
and  impartial,  it  is  of  secondary  importance 
only  that  by  the  litigants  before  him  it 
should  be  believed  to  be  fair  and  impartial. 
— Estate  of  Friedman,  171  Cal.  431,  153  Pac. 
919. 

3.  Judge  disqualified  may  iiele«t  qualllled 
Judge. — A  Judge  of  the  superior  court  dis- 
qualified because  of  a  financial  interest  from 
trying  an  action  in  eminent  domain  may  se- 
lect a  qualified  Judge  from  another  county 
to  act  for  him;  a  writ  of  prohibition  will 
not  lie  to  restrain  the  acting  Judge  from 
proceeding  with  the  cause  or  denying  a  mo- 
tion for  a  transfer  of  the  action  to  the  near- 
est and  most  accessible  court  for  trial. — 
Yolo  Water  &  Power  Co.  v.  Superior  Court, 
28  Cal.  App.  589,  153  Pac.  394. 

§409. 

1.  Iit«  pendens,  effect  of. — A  notice  of  lis 
pendens  filed  prior  to  a  sale  on  execution 
gives  notice  to  all  intending  purchasers 
that  the  person  filing  it  claims  to  be  the 
owner  of  the  real  property  which  it  Is  pro- 
posed to  sell  on  execution. — Koch  v.  Wll- 
coxon,  30  Cal.  App.  517,  158  Pac.  1048. 


§411. 


1.  Service  of  proccMi  —  ConBtructlon  of 
(■nbd.  8). — The  mother  of  an  infant  defend- 
ant need  not  be  served  with  summons  where 
she  is  the  plaintiff  in  the  action. — Fresno 
Estate  Co.  v.  Fiske,  172  Cal.  583,  157  Pac. 
1127. 

§412. 

8BRTICE  BT  PUBLICATION. 

1,  2.  Construction  of  section. 

3.  Affidavit  for — What   must   contain    and 

what  show. 

4.  Order  for  publication- — Sufficiency  of. 

5.  — ^Vacation  of  order. 

1.  Comatructlon  of  •ctrtlon. — The  word 
"person"  as  used  herein  authorizing  service 
of  a  summons  by  publication  where  the  per- 
son resides  outside  of  the  state,  or  has  de- 
parted, or  can  not  be  found,  or  conceals  him- 
self, must  be  given  its  generic  meaning 
and  construed  to  authorize  service  on  all 
corporations,  including  domestic  corpora- 
tions. This  is  proper  notwithstanding  the 
clause  specially  providing  for  service  in  the 


case  of  "a  foreigrn  corporation  having  no 
managing  or  business  agent,  cashier,  or  sec- 
retary within  the  steCte." — McKendrlck  v. 
Western  Zinc  Min.  Co.,  166  Cal.  24,  130  Pac. 
865. 

2.  A  domestic  corporation  will  be  deemed 
to  have  departed  from  the  state  when  all  of 
its  agents  and  officers  upon  whom  personal 
service  can  be  made  have  left  the  state,  even 
though  it  is  still  a  legal  resident  and  con- 
structively present. — McKendrlck  v.  West- 
ern Zinc  Co.,  165  Cal.  24,  130  Pac.  865. 

8.  Affidavit  for— -'Wliat  must  contain  and 
what  show. — In  order  to  authorize  the  mak- 
ing of  an  order  of  publication  such  facts 
as  are  relied  upon  must  be  established  to 
the  satisfaction  of  the  court.  If  the  affi- 
davit presents  facts  sufficient  to  establish 
either  of  the  conditions  specified  herein  and 
the  court  acting  thereon  grants  the  order, 
it  is  sufficient  notwithstanding  that  the 
court  might  in  its  discretion  have  required 
further  proof  to  be  made.  If  the  allegations 
of  the  affidavit  were  sufficient  to  warrant 
the  conclusion  that  the  defendant  resided 
outside  the  state  at  the  time  of  the  applica- 
tion the  order  for  publication  is  fully  auth- 
orized.— Porter  v.  Superior  Court,  30  Cal. 
App.  608,  159  Pac.  222. 

4.  Order  for  publications—Sufficiency  of. — 
An  order  for  publication  of  summons  Is  not 
defective  because  it  does  not  include  the 
proof  upon  which  the  court  found  the  exist- 
ence of  the  Jurisdictional  facts  necessary  to 
the  making  of  the  order.  It  will  be  pre- 
sumed that  such  facts  were  duly  established. 
— William  Wilson  Co.  v.  TralnoV,  27  Cal. 
App.  43,  148  Pac.  964. 

6.  ^—Vacation  of  order. — A  Judge  may  va- 
cate an  order  for  publication  of  summons 
where  upon  examination  of  the  affidavit,  he 
finds  a  total  lack  of  a  statement  of  facts 
sufficient  to  authorize  the  order  to  be  made 
in  the  first  instance,  and  such  right  may  ex- 
ist where  it  appears  that  the  affidavit  was 
fraudulent  It  makes  no  difference  that 
another  Judge  acted  in  the  attempt  to  set 
aside  the  order,  the  second  Judge  would 
have  exactly  the  same  authority  as  the  one 
who  had  first  examined  and  passed  upon  the 
sufficiency. — Porter  v.  Superior  Court,  30  Cal. 
App.  608,  159  Pac.  222. 

§420. 

1.  Plcndlng— Formal  words  not  nccea- 
aary. — No  particular  form  of  words  is  re- 
quired under  our  procedure;  it  is  sufficient 
if  the  fact  is  alleged  in  such  form  that  it 
may  be  readily  understood. — Marshall  v. 
Wentz,  28  Cal.  App.  540,  163  Pac.  244. 


§421. 


1.     Pleading  *- Code    rules    govern.  —  The 

common-law  system  of  pleading  and  proce- 
dure, however,  required  a  literal  observance 
of  its  rules  and  the  slightest  technical  depar- 
ture therefrom,  either  as  to  the  form  of  the 
action  or  the  pleading  of  facts  essential  to 
the  statement  of  a  cause  of  action  In  a  par- 
ticular form,  would  leave  the  party  without 
a  standing   in*  court.     Form   was,   in   other 
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words,  held  paramount  to  substance  under 
that  system  of  pleading:,  procedure  and  prac- 
tice— so  much  so,  indeed,  that  that  notion 
finally  became  responsible  for  the  develop- 
ment of  the  more  liberal  ideas  which  di- 
rectly forced  the  invention  of  the  more  elas- 
tic legr&l  actions  of  case  and  assumpsit  and, 
indeed,  the  body  of  equitable  remedies  which 
now  adorn  the  jurisprudence  of  all  civilized 
countries. — Johnson  v.  Dixon  Farms  Co.,  29 
Cal.  App.  62,  165  Pac.  184. 

§425. 

1.  Complaint. — Under  our  simplified  sys- 
tem of  procedure,  where  plaintifTs  pleadinfirs 
on  the  facts  begrin  and  end  with  the  com- 
plaint, there  is  by  law  afforded  him  an  op- 
portunity, without  pleading,  to  interpose 
evidence  overcomingr  any  affirmative  matter 
of  defense  set  up  in  the  answer,  and  he  may, 
thus,  establish  a  fraud  or  an  estoppel. — 
Llewellyn  Iron  Works  v.  Abbott  Kinney  Co., 
172  Cal.  210,  166  Pac.  986. 

§426. 

COMPLAINT,  WHAT  TO  COIf TAIIf . 

1-3.  As  to  form  of  complaint. 
4-6.  Conclusions  of  law. 

7.  Evidence  need  not  be  pleaded. 

8.  Inconsistency  in  complaint. 

9.  Inconsistent  alleflrations. 

10,  11.  PleadinsT  items  of  damages,  effect  of. 

1.  As  to  form  of  complaint. — ^A  pleading: 
in  the  form  of  the  common  counts  is  Bufn- 
clent. — Pike  v.  Zadis.  171  Cal.  278,  162  Pac. 
923. 

2.  There  must  be  an  alle^ration  in  the 
complaint  showing:  the  value  of  the  de- 
manded property.  A  complaint  in  an  action 
to  recover  the  possession  of  mortsag:ed  per- 
sonal property  which  contains  no  other 
alleg:ation  of  value  than  that  contained  in  a 
copy  of  the  mortg:ag:e  attached  thereto  pur- 
porting: to  erive  the  value  of  some  of  the 
articles,  is  Insufficient  as  an  alleg:ation  of 
value  at  the  time  of  the  filing:  of  the  com- 
plaint.— Reiser  v.  Levering:,  29  Cal.  App.  41, 
154  Pac.  281. 

3.  Recitals  in  a  contract  incorporated  in 
a  complaint  in  claim  and  delivery  will  not 
supply  the  want  of  averments  in  the  plead- 
ing:.— Keiser  v.  Levering:,  29  Cal.  App.  41, 
154  Pac.  281. 

As  to  sollleieney  of  common  counts  under 
this  section  of  the  Code  of  Civil  Procedure, 
see  post,  C.  C.  P.  pt.,  f  464,  note  pars.  1-4. 

4.  Conclnsions  of  Intr. — In  an  action  to 
annul  or  cancel  a  reclamation  district  as- 
sessment, alleg:ations  in  the  complaint  that 
the  lands  of  the  plaintiffs  were  not  charg:ed 
in  the  present  assessment  "with  their  Just 
proportion  of  the  former  assessment,"  nor 
the  "proper  proportion  of  the  cost  of  said 
reclamation,"  involved  legral  conclusions 
which  have  no  proper  place  in  the  pleading:. 
— Spurrier  v.  Reclamation  District  No.  17, 
172  Cal.  157,  156  Pac.  840. 

5.  A  pleading:  of  the  ultimate  fact  of 
ownership  is  sufficient,  but  where  the  plain- 
tiff sets  forth  his  chain  of  ti^le,  and  upon 
that  chain  pleads  ownership,'  the  allegation 


of  ownership  becomes  a  conclusion  of  law. 
— Cheda  V.  Bodkin,  178  Cal.  7,  158  Pac.  1026. 

6.  Where,  in  an  action  to  recover  the 
balance  due  on  a  promissory  note,  the  an- 
swer admits  the  execution  of  the  note  and 
that  the  principal  and  interest  have  not  been 
paid,  but  denies  that  the  same  are  due  and 
owing:,  the  ultimate  fact  of  nonpayment  is 
admitted,  and  the  denial  Is  but  a  conclusion 
of  law  which  should  be  disreg:arded. — Paci- 
fic Coast  Biail  Order  House,  29  Cal.  App.  618, 
167  Pac.  539. 

7.  Bvldcnce  need  not  be  pleaded. — In  an 

action  to  recover  a  sum  of  money  alleg:ed 
to  have  been  paid  by  the  plaintiff  upon  the 
purchase  price  of  a  lot  upon  which  there 
was  at  the  time  a  building:  in  course  of  con- 
struction on  the  g:round  that  the  defendant 
violated  his  ag:reement  to  construct  and 
complete  the  building:  in  a  workmanlike 
manner,  it  is  not  necessary  that  the  com- 
plaint set  forth  all  of  the  evidence  showing: 
that  the  building:  was  not  completed  in  a 
workmanlike  manner,  but  it  is  sufficient  to 
call  attention  to  the  chief  objections  to  the 
work. — ^Levi  v.  Sockolov,  82  Cal.  App.  298, 
162  Pac.  902. 

8.  Inconalatency  In  conftpbdnt. — ^In  an  ac- 
tion brought  to  avoid  a  deed  made  by  the 
former  husband  of  the  plaintiff  to  their 
minor  sons,  upon  the  ground  that  the  deed 
did  Violence  to  her  rlg:hts  in  the  community 
property  and  that  it  was  conceived  and  ex- 
ecuted in  fraud  of  her  rigrhts,  and  also  to 
avoid  a  deed  on  the  g:round  of  fraud  sub- 
sequently made  by  her  to  one  of  such  sons 
of  her  undivided  interest  in  the  property  as 
heir  at  law  of  the  other  son,  whose  death 
occurred  subsequent  to  the  first  deed,  there 
is  no  error  in  allowing:  the  plaintiff  on  the 
trial  to  abandon  her  contention  touching^ 
her  riffht  to  the  community  property  and  in 
resting:  her  action  upon  a  demand  for  relief 
agrainst .  the  deed  which  had  been  fraudu- 
lently obtained  from  her  by  her  son,  based 
upon  the  validity  of  the  first  deed. — Turner 
V.  Turner,  173  Cal.  782,  161  Pac.  980. 

0.  Inconsistent  nllcsntlons. — In  an  action 
for  damages  for  injuries  causing:  death  sus- 
tained while  preparing:  to  alig:ht  from  a 
street-car,  the  plaintiffs  have  the  rig:ht  to 
alleg:e  in  one  count  that  the  car,  after  stop- 
ping, suddenly  started,  and  in  a  separate 
count  that  after  the  car  had  slowed  down 
and  arrived  near  or  at  the  place  where  it 
usually  stopped  to  allow  passengers  to 
alight,  and  while  the  deceased  was  alighting 
therefrom,  the  defendant's  agents  and  ser- 
vants negligently  caused  the  car  to  be  sud- 
denly and  violently  Jerked  and  started  for- 
ward.— Froeming  v.  Stockton  Elec.  R.  R.  Co., 
171  Cal.  401,  163  Pac.  712. 

141.  Plcndlnff  Itemn  of  danmsesy  effect  of. 
— The  fact  that  several  of  the  items  enter- 
ing into  the  damage  are  formally  alleged  in 
the  complaint  does  not  preclude  the  plaintiff 
from  praying  for  Judgment  for  the  total 
damages  suffered,  of  which  such  items  are  a 
part. — Tucker  v.  Cooper,  172  Cal.  668,  168 
Pac.  181. 

11.  In  an  action  to  recover  damages  it  is 
not  necessary   that  the  amount  claimed  to 
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have  been  sustained  be  allegred  in  the  com- 
plaint. If  It  contains  a  prayer  in  a  specified 
amount. — ^Tucker  v.  Cooper,  172  Cal.  668. 
158  Pac.  181. 

§427. 

1.  JolBder  of  eavses  of  acttom. — ^While  a 
plaintiff  is  authorized  to  unite  different 
causes  of  action  in  a  single  complaint  he  la 
not  required  to  do  so.  The  riffht  of  Joinder 
is  one  that  may  be  exercised  at  his  option 
and  a  defendant  can  not  complain  if  the 
plaintiff  brings  a  separate  action  as  to  each 
cause  of  action. — Realty  Const,  ft  Mtff.  Co. 
V.  Superior  Court,  166  Cal.  548,  182  Pac.  1048. 

2.  A  cause  of  action  by  a  foreign  cor- 
poration upon  a  rejected  contingent  claim 
based  upon  a  covenant  of  warranty  affAlnst 
the  estate  of  the  deceased  warrantor  can 
not  be  united  with  a  cause  of  action  against 
the  devisee  of  the  land  affected  by  the  war- 
ranty to  recover  to  the  extent  devised.  This 
would  be  a  misjoinder  of  parties  defendant 
because  of  the  absence  of  unity  of  Interest 
of  the  parties. — Tropico  Land  &  Imp.  Co.  v. 
Lambourn,  170  Cal.  83,  148  Pac.  206. 

3.  An  action  to  recover  damag'es  sus- 
tained in  consequence  of  personal  injuries 
to  the  wife  due  to  expenditures  made  for 
the  services  of  nurses,  medical  treatment 
and  increased  household  expenses,  can  not 
be  Joined  with  an  action  to  recover  damages 
for  her  personal  injuries,  as  the  right  to  re- 
cover such  consequential  damaares  consti- 
tutes a  cause  of  action  In  favor  of  the  hus- 
band alone,  while  the  wife  is  a  necessary 
party  plaintiff  to  an  action  for  damages  for 
her  injuries,  and  where  the  two  causes  of 
action  are  Joined  in  the  one  complaint  in  an 
action  by  the  husband  and  wife,  a  special 
demurrer  thereto  on  the  grounds  of  mis- 
Joinder  of  causes  of  action  and  misjoinder 
of  parties  plaintiff  should  be  sustained,  but 
where  such  misjoinder  has  not  prevented  a 
full,  fair  and  complete  trial  of  the  issues 
presented,  the  error  is  technical  and  falls 
within  the  provisions  of  section  4^  of  ar- 
ticle VI  of  the  state  constitution. — ^Meler  v. 
Wagner,  27  Cal.  App.  579,  160  Pac.  797. 

4.  ^Blectlon. — In  case  of  an  improper 
Joinder  of  two  causes  of  action  In  one  count, 
which  could  have  been  stated  in  separate 
counts  and  be  submitted  to  the  Jury,  the 
plaintiff  can  not  be  required  to  elect  at  the 
trial  as  to  which  he  will  rely  upon. — Balak- 
lala  Consol.  Copper  Co.  v.  Whltsett,  221  Fed. 
421. 

§430. 

lUrHBN  DBFENDANT  MAY  DBMUR. 

1,  2.  As  to  generally. 

3.  A  want  of  legal  capacity  to  sue. 

4.  For  misjoinder  of  causes  of  action. 

5.  For  misjoinder  of  parties. 

6.  Laches  may  be  taKen  advantage  of  by 

demurrer. 

7.  Variance   between    allegation    and   ex- 

hibit. 

1.  As  to  generally* — When  a  complaint 
fails  to  state  the  time  of  the  discovery  of 


a  fraud  committed  more  than  three  years 
before  the  commencement  of  the  action,  a 
demurrer  based  upon  the  statute  of  limita- 
tions will  lie. — Elarhart  v.  Churchill,  169  Cal. 
728,  147  Pac.  942. 

2.  Where  it  appears  on  the  face  of  a  com- 
plaint that  the  action,  brought  by  a  non- 
resident against  a  foreign  corporation,  has 
not  arisen  from  the  business  done  by  the 
corporation  in  the  state,  the  objection  to  the 
complaint  may  be  taken  advantage  of  by  de- 
murrer.— ^Fry  V.  Denver  ft  R.  O.  R.  Co.,  226 
Fed.  898. 


S.     A  w«Mt  of  legal  capaelty  to  sue. — An 

objection  to  the  legal  capacity  of  the  plain- 
tiffs to  maintain  the  action  or  sue  upon 
the  obligation  pleaded  can  not  be  raised  by 
a  general  demurrer. — ^Moore  v.  Lauff,  30  Cal. 
App.  462,  168  Pac.  557. 

4.  For  miajolndcr  of  f  ws  of  aetlon. — A 

complaint  In  an  action  by  a  fisherman 
against  certain  deputy  fish  and  game  war- 
dens for  damages,  which  charges  the  defend- 
ants with  ''unlawfully*'  arresting  the  plain- 
tiff and  compelling  him  to  abandon  his 
launch  upon  which  he  lived  and  slept,  with- 
out first  giving  him  an  opportunity  to  se- 
cure its  safety  from  the  dangers  of  the  ele- 
ments or  the  sea,  as  a  consequence  of  which 
the  launch  was  destroyed,  states  a  cause  of 
action  for  negligence,  and  not  for  false  im- 
prisonment, and  is  not  subject  to  demurrer 
for  misjoinder  of  causes  of  action. — ^Argyro- 
polus  V.  Barnes,  28  Cal.  App.  264,  161  Pac. 
1166. 

5.  For  nalsJolDder  of  parties. — There  is  no 
misjoinder  of  parties  defendant  where  the 
employee  of  a  gas  company  sues  a  railroad 
company  and  the  owner  of  a  team,  alleging 
that  the  railroad  company  negligently  oper- 
ated a  welding  machine  and  thereby  fright- 
ened the  horses  so  that  one  of  them  fell 
into  the  trench  where  the  plaintiff  was 
working. — Fallon  v.  United  Railroads,  28 
Cal.  App.  60,  151  Pac.  290. 

6.  Lachee  may  be  taken  advantage  of  by 
demurrer. — ^The  defense  of  laches  can  be 
taken  advantage  of  by  demurrer;  such  a  de- 
fense is,  in  substance,  that  the  complaint 
does  not  show  equity,  or  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action. — 
Superior  California  Fruit  Land  Co.  v.  Gross- 
man, 82  Cal.  App.  867,  162  Pac.  1046. 

7.  Varlanee  between  allegation  and  ex* 
hlblt. — A  variance  between  the  direct  alle- 
gations of  a  complaint  and  a  copy  of  an  in- 
strument set  forth  therein,  or  an  exhibit  at- 
tached thereto,  can  be  successfully  attacked 
only  by  special  demurrer  and  can  not  be 
taken  advantage  of  by  general  demurrer. — 
Linz  V.  Mclver  &  Becker.  29  Cal.  App.  470, 
166  Pac.  1000. 


§431. 


Demurrer  to  Mpecify  grounds  Constrne» 
tion. — The  code  does  not  contemplate  divid- 
ing up  grounds  of  demurrer  piecemeal,  but 
the  several  grounds  relied  upon  must  all  be 
stated  in  the  same  pleading. — Fry  v.  Denver 
&  R.  G.  R.  Co.,  226  Fed.  898. 
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§432. 


1.  Amendment— <?on«tructlon. — This  pro- 
vision Is  but  a  direction  to  compel  the  join- 
in  sr  of  Issues  within  a  reasonable  time  so  as 
to  expedite  the  trial  of  actions.  It  is  still 
discretionary  with  the  court  whether  it  will 
allow  defendant  any  time  to  answer.  To 
say  that  because  a  complaint  is  amended 
the  defendant  has  the  absolute  rlgrht  to  time 
and  to  the  postponement  of  the  case  to  plead 
to  the  amendment,  states  the  rule  too 
broadly. — Lincoln  County  Bank  v.  Fetter- 
man,  170  Cal.  357,  149  Pac.  811. 

2.  Pleadingrs  may  be  amended  to  conform 
to  the  proofs  during*  and  even  after  the 
trial. — Stohlman  v.  Martin,  28  Cal.  App.  338, 
162  Pac.  319. 


§433. 


1.  Objections  not  nppearlnir  muKt  be 
raised  by  answer. — It  is  onl3f  where  the 
complaint  affirmatively  discloses  that  the 
rigrht  of  action  is  necessarily  barred  by  the 
statute  of  limitations  that  a  demurrer  on 
the  ground  of  the  bar  of  the  statute  may 
be  taken.— Pike  v.  Zadig,  171  Cal.  273,  162 
Pac.   923. 


§434. 


1.  'Waiver  or  enre  of  defects. — Where  a 
cause  of  action  for  wrongful  death  is  defec- 
tively stated  and  subject  to  the  objection 
that  it  is  uncertain  and  ambiguous  as  to  the 
particular  negligence  upon  which  the  plain- 
tiff relies,  such  defect  is  cured  by  the  intro- 
duction in  evidence,  without  specific  objec- 
tion of  those  facts  which,  if  alleged,  would 
have  made  the  pleading  sufficient  to  with- 
stand the  attack  of  a  general  demurrer. — 
Boyle  V.  Coast  Imp.  Co.,  27  Cal.  App.  714, 
151  Pac.  26. 

2.  The  objection  that  a  pleading  is  am- 
biguous and  uncertain  can  not  be  availed  of 
on  appeal  in  the  absence  of  a  special  de- 
murrer.— Merrill  v.  Kohlberg,  29  Cal.  App. 
382,  165  Pac.  824. 

§437. 

ANSWS211. 

1,  2.  As  to  what  must  contain. 

3,  4.  Denial  on  Information  and  belief. 

1.  As  to  ^vhat  must  contain. — ^Where  a 
complaint  is  directed  against  two  persons, 
and  the  liability  of  one  involves  some  facts 
which  are  not  material  to  the  liability  of 
the  other,  upon  the  cause  of  action  declared 
upon,  and  they  answer  separately,  neither  is 
required  to  answer  those  allegations  which 
relate  to  the  sole  liability  of  the  other. — 
Robson  V.  Superior  Court,  171  Cal.  688,  154 
Pac.  8. 

2.  In  an  action  on  a  promissory  note  the 
assignment  of  the  instrument  to  the  plain- 
tiff can  not  be  questioned  by  the  defendant 
under  a  general  denial  of  assignment  with- 
out any  allegation  of  matter  by  way  of  spe- 
cial defense. — Rucker  v.  Carpenter,  29  Cal. 
App.  678,  167  Pac.  624. 


8.     Denial    on    Information    and    belief. — 

The  allegation  of  the  corporate  capacity 
and  existence  of  the  plaintiff  in  an  action 
can  not  be  successfully  denied  upon  informa- 
tion and  belief  because,  perchance,  the  plain- 
tiff had  failed  to  pay  its  license  tax  and 
might  therefore,  unknown  to  the  defendant, 
have  lost  its  corporate  character  by  opera- 
tion of  law.  The  statutory  acts  required  to 
be  performed  in  conjunction  with  the  fail- 
ure to  pay  the  license  tax  (proclamation  of 
forfeiture),  before  a  forfeiture  of  the  cor- 
porate franchise  will  occur,  must  become 
matters  of  public  record,  and  when  the  ex- 
istence of  an  alleged  fact  may  be  ascer- 
tained from  an  inspection  of  the  public  rec- 
ord, its  existence  can  not  be  put  in  issue  by 
a  denial  based  polely  upon  information  and 
belief. — ^William  Wilson  Co.  v.  Trainor,  27 
Cal.  App.  43,  148  Pac.  964. 

4.  In  an  action  by  the  mortgag'ee  against 
the  consignee  of  the  mortgagor  to  recover 
the  proceeds  of  the  crop,  a  denial  upon  in- 
formation and  belief  of  the  execution  of  the 
mortgrage  is  sufficient  to  raise  an  issue 
thereon,  notwithstanding  the  defendant  had 
constructive  notice  of  its  recordation. — 
Crosby  v.  Fresno  Fruit  Growers'  Co.,  30  Cal. 
App.  308,  158  Pac.  1070. 

§438. 

1.  Settlnir   vp    connterclnlms.  —  The    law 

abhors  a  multiplicity  of  actions,  and  the 
evident  Intent  of  the  legislature  in  passing 
the  code  provisions  relating  to  counter- 
claims was  that  all  matters  that  may  be  the 
subject  of  litigation  between  the  parties 
within  the  limitations  prescribed  shall  be 
settled  in  one  action. — Calara  Valley  Realty 
Co.  V.  Smith,  29  Cal.  App.  689,  166  Pac.  369. 

2.  In  an  action  for  the  recovery  of  a 
balance  due  on  an  open  book  account  the 
failure  of  the  defendant  to  expressly  admit 
or  deny  the  allegations  of  the  complaint 
does  not  deprive  him  of  the  right  to  set  up 
a  counterclaim  growing  out  of  contract  as 
an  offset,  notwithstanding  that  it  exceeds 
the  amount  of  plain tlfTs  demand  and  that 
no  affirmative  Judgment  is  asked  for  by  de- 
fendant.— Calara  Valley  Realty  Co.  v.  Smith, 
29  Cal.  App.  689,  166  Pac.  369. 

3.  It  is  the  better  course,  in  an  action  on 
an  open  book  account,  for  a  defendant  who 
has  a  counterclaim  to  expressly  admit  the 
indebtedness  pleaded  by  the  plaintiff  and  set 
up  his  counterclaim  as  a  special  defense  by 
way  of  avoidance. — Calara  Valley  Realty 
Co.  V.  Smith,  29  Cal.  App.  689,  166  Pac.  869. 

4.  The  pleading  of  a  counterclaim  with- 
out directly  denying  the  allegations  of  the 
complaint  is  sufficient  to  tender  an  issue 
upon  the  question  whether  the  plaintiff  is 
entitled  to  a  Judgment  for  the  full  amount 
of  the  claim  or  any  part  thereof  upon  which 
he  has  sued,  and  the  right  to  support  such 
special  defense  is  not  affected  by  the  fact 
that  the  alleged  counterclaim  exceeds  that 
of  the  debt  sued  for  by  the  plaintiff  and  that 
the  defendant  asks  for  no  affirmative  relief. 
— Calara  Valley  Realty  Co.  v.  Smith,  29  Cal. 
App.  689,  166  Pac.  869. 
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§440. 

SETTING  OFF  CLAIMS. 

1,  2.  Construction,  what  constitutes  a  set-off. 

3.  Set-off  between  executor  and  legratee. 
4-7.  Setting:  off  mutual  demands. 

1.  Coiuitructloii— ^rkat  comstttntes  ■  net- 
off* — ^A  proceedlnsr  to  obtain  an  order  di- 
rectlnsr  the  payment  of  an  allowed  claim 
is  an  "action"  within  section  438  and  this 
section. — ^Estate  of  Bell,  168  Cal.  263,  141 
Pac.   1179. 

2.  This  section  "is  not  intended  to  and 
does  not  affect  the  nesrotlabllity  of  commer- 
cial paper,  or  the  rlsrhts  of  bona  flde  trans- 
ferees of  such  paper." — Kunz  v.  California 
Tuna  Co.,  169  Cal.  348,  146  Pac.  883. 

8.  Set-off  bet^veem  executor  and  legatee. 
— A  Judirment  in  favor  of  a  testator's  estate 
agrainst  a  lesratee  should  be  set  off  on  dis- 
tribution aerainst  the  distributive  share.  An 
assignee  of  the  legatee,  under  an  assigrn- 
ment  made  after  the  judgrment  was  recov- 
ered, took  subject  to  the  rigrht  of  set-off 
existing  in  favor  of  the  estate. — ^Estate  of 
Gamble,  166  Cal.  253,  135  Pac.  970. 

4.  SettlBflT  off  mutual  demands. — The  fact 
that  one  of  the  cross-demands  has  been  re- 
duced to  Judgment,  while  the  other  has  not, 
is  no  obstacle  to  the  allowance  of  a  set-off. 
— ^Machado  v.  Borgres,  170  Cal.  601,  150  Pac. 
361. 

5.  The  plaintiff,  in  an  action  to  recover 
upon  certain  promissory  notes  made  and  de- 
livered to  him  by  the  defendant.  Is  entitled 
to  have  a  Judgrment  obtained  agrainst  him 
by  the  defendant  set  off,  against  his  claim 
on  the  notes,  notwithstanding  the  Judgment 
has  been  assigrned  by  the  defendant  to  his 
attorney  to  secure  him  for  attorney  fees  and 
costs  incurred  in  the  action  in  which  the 
Judgrment  was  rendered,  and  that  such  at- 
torney took  the  assigrnment  without  knowl- 
edge of  the  plaintiff's  claim. — ^Machado  v. 
Borges,  170  Cal.  501,  150  Pac.  351. 

6.  The  plaintiff  is  not  precluded  from  as- 
serting* his  rigrht  of  set-off  by  his  failure  to 
set  up  his  notes  by  way  of  counterclaim  in 
the  suit  brought  against  him  by  the  maker 
of  the  notes,  since  the  mutual  demands  did 
not  arise  out  of  the  same 'transaction. — ^Ma- 
chado  V.  Borges,  170  Cal.  501,  160  Pac.  861. 

7.  A  court  of  equity  will  compel  a  set-off 
of  mutual  demands,  where  such  relief  is 
necessary  to  enable  the  party  claiming  the 
relief  to  collect  his  claim. — ^Machado  v. 
Borgres,  170  Cal.  501,  150  Pac.  361. 

§441. 

AKSIW'ER   19«nTH    SEVERAIi   GROUNDS    OF 

DEFENSE. 

1.  As  to  pleadingr  in  separate  counts. 

2,  3.  As  to  inconsistent  defenses. 

4,  6.  Counterclaim  in  amended  answer. 

1.  As   to    pleadingr  In   separate   counts. — 

The  defendant  in  ejectment  has  the  right  to 
plead  his  defenses  in  separate  counts. — 
Schader  v.  White,  178  Cal.  441,  180  Pac.  567. 

2.  As  to  Ineonslstent  defenses* — ^The  de- 
fendant may  set  forth  as  many  defenses  as 
he  has,  even  thougrh  they  be  Inconsistent. — 


American  Nat.  Bank  v.  Donnellan,  170  Cal.  9, 
148  Pac.  188. 

3.  It  is  permissible  to  separately  plead 
inconsistent  defenses. — Dibble  v.  Reliance 
Life  Ins.  Co.,  170  Cal.  199,  149  Pac.  171. 

4.  Counterclaim  In  amended  ans^vor. — 
The  superior  court  has  legral  authority  to 
deny  a  defendant  the  privilege  to  file  an  an- 
swer after  he  has  interposed  a  demurrer 
and  it  has  been  overruled. — Leavell  v.  Su- 
perior Court,  27  Cal.  App.  191,  149  Pac.  372. 

6.  A  valid  and  subsisting:  counterclaim 
may  be  presented  by  amended  answer. — Cal- 
ara  Valley  Realty  Co.  v.  Smith,  29  Cal.  App. 
689,   166  Pac.  869. 

§446. 

VERIFICATION. 

1-5.  As  to  grenerally. 

6-8.  Unverified  answer  to  verified  complaint, 
effect 
9.  Waiver  of  signature. 

1.  As  to  severally. — ^The  clause  providing: 
for  verification  by  an  officer,  when  a  corpo- 
ration is  a  party  is  not  exclusive,  but  per- 
missive only,  and  does  not  prevent  an 
attorney  or  other  person  from  making:  the 
verification  in  a  proper  case.  The  clause  is 
qualified  by  the  preceding  part  of  the  sec- 
tion and  is  not  a  limitation  that  only  officers 
of  a  corporation  can  verify  the  pleading's. — 
Bittleston  Law  &  Collection  Agency  v.  How- 
ard. 172  Cal.  357,  156  Pac.  616. 

2.  A  verification  of  an  amended  complaint 
made  by  the  assignor  of  the  plaintiff,  which 
declares  that  the  affiant  "is  the  assig:nor  of 
plaintiff  in  the  above-entitled  action,  and  for 
that  reason  is  better  Informed  as  to  the 
facts  thereof  than  the  said  plaintiff;  that  he 
has  read  the  foregoing  complaint  and  knows 
the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to 
matters  which  are  therein  stated  on  infor- 
mation and  belief,  and  as  to  those  matters 
that  he  believes  It  to  be  true,"  fully  meets 
the  requirements  of  section  446  of  the  Code 
of  Civil  Procedure,  and  sufficiently  shows 
that  the  facts  are  within  the  knowledge  of 
the  afllant,  and  sufficiently  states  the  reas- 
ons why  the  verification  was  not  made  by 
one  of  the  parties. — ^Bittleston  Law  &  Col- 
lection Ag:ency  v.  Howard,  172  Cal.  357,  156 
Pac.  615. 

3.  Where  a  pleading:  contains  no  aver- 
ments on  Information  and  belief,  the  added 
words  in  the  affidavit  of  verification  "except 
as  to  matters  which  are  therein  stated  on 
Information  or  belief,"  do  not  qualify  the 
positive  character  of  the  verification  as  to 
the  truth  of  the  allegations  of  the  com- 
plaint.— ^Bittleston  Law  &  Collection  Agency 
V.  Howard,  172  Cal.  357,  156  Pac.  516. 

4.  It  is  not  vital  to  such  a  verification 
that  the  affidavit  specify  in  formal  charac- 
terization the  facts  constituting:  the  reasons 
why  it  is  not  made  by  the  party,  where 
such  reasons  can  be  gathered  from  all  the 
facts  stated  in  the  affidavit,  when  read  in 
the  light  of  the  pleading. — ^Bittleaton  Law 
A  Collection  Agency  v.  Howard,  172  Cal. 
357,  166  Pac.  615. 
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5.  Where  an  unverified  answer  is  filed  to 
such  a  verified  complaint,  a  motion  for  Judge- 
ment on  the  pleadingrs  without  a  prelimin- 
ary motion  to  strike  the  answer  from  the 
files,  is  proper. — ^Bittleston  Law  &  Collec- 
tion Afirency  v.  Howard,  172  Cal.  867,  156  Pac. 
515. 

6.  Unverlfled  ana^ver  to  verliled  com- 
plaint, effeet* — Where  a  verified  complaint  is 
served  and  the  answer  is  unverified  the 
plaintiff  is  entitled  to  have  the  answer 
stricken  out  on  motion  and  a  judgment  by 
default  entered,  or  in  the  absence  of  an  or- 
der striking  out  the  answer,  to  a  Judgment 
for  want  of  an  answer. — Johnson  v.  Dixon 
Farms  Co.,  29  Cal.  App.  52,  155  Pac.  134. 

7.  It  Is  not  a  rule  of  pleading  that  an  un- 
verified answer  to  a  verified  complaint  ad- 
mits all  of  the  allegations  of  the  complaint 
to  be  true  in  the  absence  of  a  reasonable 
objection  to  the  failure  of  the  defendant  to 
verify  his  answer;  the  remedy  of  the  plain- 
tiff in  such  a  conting'ency  is  to  move  the 
trial  court  to  strike  out  the  answer  or  for 
Judgment  upon  the  pleadingrs  for  want  of 
an  answer,  and  if  the  case  goes  to  trial  and 
is  heard  and  determined  upon  the  Issues 
purporting:  to  have  been  raised  by  the  plead- 
ings of  the  parties  without  a  previous  ob- 
jection upon  the  part  of  the  plaintiff  to  lack 
of  verification  of  the  defendant's  answer, 
the  defect  will  be  deemed  to  have  been 
waived. — Hill  v.  Merle  &  Co.,  29  Cal.  App. 
473.  156  Pac.  981. 

8.  An  unverified  answer  to  a  verified 
complaint  may  be  disregarded  and  treated 
as  sham-  upon  a  motion  for  Judgment  on  the 
pleadings. — Consolidated  Music  Co.  v.  Morri- 
son, 30  Cal.  App.  303,  158  Pac.  342. 

9.  W^alver  of  slgiiatiire* — An  objection 
that  the  complaint  was  not  sigrned  by  the 
plaintiff  or  his  attorney  is  waived  where 
the  objection  is  not  made  in  the  trial  court. 
— HellingB  V.  Wright.  29  Cal.  App.  649,  156 
Pac.  365. 

§448. 

1.  Affldavtt  required  to  be.flled,  when. — 

Where  the  due  execution  and  delivery  of  a 
deed  are  denied  by  the  answer  and  cross- 
complaint,  and  the  plaintiff  in  his  answer  to 
the  cross-complaint  sets  out  the  deed  in 
haec  verba,  the  defendant  does  not  admit 
the  execution  and  delivery  thereof  where  he 
falls  to  file  the  affidavit  of  this  section,  as 
it  would  have  been  a  vain  and  useless  exac- 
tion to  require  a  further  denial  of  the  ef- 
fect of  the  writing. — Cox  v.  Schnerr,  172 
Cal.  371,  156  Pac.  509. 

2.  In  an  action  by  a  corporation  to  re- 
cover upon  a  promissory  note,  the  genuine- 
ness and  due  execution  of  a  written  agree- 
ment set  up  as  a  defense  to  the  action,  made 
between  the  plaintiff  and  the  defendant  at 
the  time  of  the  making  of  the  note,  provid- 
ing that  payment  thereof  should  be  made 
out  of  dividends  to  be  declared  upon  certain 
shares  of  the  capital  stock  for  the  purchase 
price  of  which  the  note  was  given,  is  deemed 
admitted,  where  no  affidavit  denying  the 
genuineness  and  due  execution  of  such  in- 
strument is  filed  or  served  as  provided  by 


section  448  of  the  Code  of  Civil  Procedure. 
— Quartz  Glass  &  Mfg.  Co.  v.  Joyce,  27  Cal. 
App.  523,  150  Pac.  648. 

§462. 

RULBS  FOR  COICSTRUCTIOIC  OF 
PLBADIN6S. 

1-4.  Liberally  construed  to  promote  Justice. 

5.  Presumptions  as  to  references  in. 

6.  Presumptions  agralnst  pleader. 


1.  lilberally  constmod  to  promote  Jos- 
tlee. — Pleas  in  abatement  are  not  favored 
and  should  be  Judged  with  strictness. — 
Scheeline  v.  Moshier,  172  Cal.  565,  158  Pac 
222. 

2.  Pleadingrs  are  no  longer  to  be  con- 
strued against  the  pleader,  but  are  to  be 
liberally  construed  with  a  view  to  promot- 
ing Justice.  Burian  v.  Los  Angeles  Cafe  Co., 
173  Cal.  625,  161  Pac  4. 

3.  Where  under  the  old  common-law  sys- 
tem a  pleading  would  crumble  under  the 
weight  of  a  demurrer,  under  the  advanced 
system  which  concerns  Itself  more  with  sub- 
stance, the  same  pleading  might  reasonably 
be  held  sufficient  to  state  a  cause  of  action. 
From  an  averment  that  the  plaintiff  sold  the 
hay  to  the  defendant  the  fact  of  delivery 
is  implied,  and  while  not  strictly  a  proper 
manner  of  stating  a  case  for  goods  sold  and 
delivered  is  nevertheless  sufficient. — Johnson 
V.  Dixon  Farms  Co.,  29  Cal.  App.  52,  165  Pac. 
184. 

4.  A  pleading  styled  a  "bill  to  redeem'* 
may  in  fact  be  a  bill  to  quiet  the  complain- 
ants' alleged  title  to  the  land  in  question. — 
Power  &  Irr.  Co.  of  Clear  Lake  v.  Capay 
Ditch  Co..  226  Fed.  634. 

5.  Preanmptloiia  as  to  references  1m« — 
Paragraphs  of  a  complaint  which  contain 
averments  referring  to  other  parts  of  the 
pleading  are  presumed  to  refer  to  prior  por- 
tions only. — Richmond  Construction  Co.  v. 
Doe,  29  Cal.  App.  427,  155  Pac.  1008. 

6.  Presumptlona  against  pleader. — If  a 
complaint  makes  no  allegation  as  to  when 
the  plaintiff  became  of  age,  it  will  be  pre- 
sumed that  each  one  of  them  was  sui  Juris 
for  a  sufficient  length  of  time  to  allow  the 
statute  of  limitations  to  run  prior  to  the 
filing  of  the  complaint. — Barhart  v.  Ch urch- 
in Co.,  169  Cal.  728,  147  Pac.  942. 

§464. 

STATING  ACCOUNT  IN  FLGADING. 

1-4.  Common  counts. 
'5.  Bill  of  particulars. 

6.  — As  evidence. 

7.  Not  vulnerable  to  special  demurrer. 

1.  Common  counts. — A  complaint  in  an 
action  for  the  recovery  of  money,  which  al- 
leges that  the  defendants  became  indebted 
to  the  plaintiff  for  money  had  and  received 
by  them  for  the  use  and  benefit  of  the  plain- 
tiff in  two  given  sums.  Is  a  sufficient  plead- 
ing under  the  old  form  known  as  a  "com- 
mon count."— Pike  v.  Zadig,  171  CaL  273, 
152  Pac.  923. 

2.  If  the  question  were  new,  there  might 
be    ground    for    saying    that    the    common 
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counts  do  not  comply  with  thd  provisions  of 
our  Code  of  Civil  Procedure,  section  426, 
that  the  complaint  must  contain  "a  state- 
ment of  the  facts  constituting:  the  cause  of 
action.  In  ordinary  and  concise  language"; 
but  the  practice  of  pleadingr  in  this  form 
has  been  too  lonsr  established  in  this  state 
to  be  now  open  to  question. — ^Pike  v.  Zadig:. 
171  Cal.  273,  276.  152  Pac.  928.  See  Free- 
bom  V.  Qlazer,  10  Cal.  387;  Wilkins  v.  Stid- 
ffer,  22  Cal.  232,  83  Am,  Dee.  64;  Abadie  v. 
Carrlllo,  32  Cal.  172;  Merrltt  v.  Glidden.  89 
Cal.  564.  2  Am.  Rep.  479  (but  not  good 
against  a  special  demurrer  for  unintelligi- 
blllty  or  uncertainty);  Pavisichi  v.  Bean,  48 
Cal.  864;  Magree  v.  Kast,  49  Cal.  145;  De  la 
Guerra  v.  Newhall,  55  Cal.  28;  Quimby  v. 
Lyon,  63  Cal.  394,  395;  Castagrnino  v.  Bal- 
letta,  8  Cal.  Unrep.  107,  21  Pac.  1097,  af- 
firmed 82  Cal.  250,  257,  23  Pac.  127;  Farwell 
v.  Murray,  104  Cal.  464,  38  Pac.  199;  Pleas- 
ant V.  Samuels,  114  Cal.  34,  45  Pac.  998; 
Shade  v.  Sessions  Mill  &  L..  Co..  115  Chi.  857, 
367,  47  Pac.  135  (not  grood  as  against  a  spe- 
cial demurrer  for  ambigruity  or  uncertainty) ; 
Minor  V.  Baldridgre.  128  Cal.  187,  190,  65  Pac. 
783  (grood  in  absence  of  special  demurrer); 
Gregrory  v.  Clabrougrh,  129  CJal.  475,  62  Pac. 
72;  Brown  v.  Crown  Gold  Milllngr  Co.,  160 
Cal.  376,  89  Pac.  86;  Miller  v.  Abrahamson, 
9  Cal.  App.  897,  99  Pac.  586. 

3.  **That  the  common  counts  may  be  re- 
sorted to  in  actions  on  contracts  within  cer- 
tain defined  limits,  has  been  too  long:  and  too 
well  settled  in  this  state  to  be  subject  to 
further  debate  or  controversy  It  is  only  nec- 
essary to  refer  to  the  cases  which  adjudge 
this  to  be  the  law — a  course  of  decision 
which  commenced  in  this  court  at  an  early 
day  In  its  history,  following  the  rulings  of 
the  courts  of  New  York  on  a  statute  similar 
to  our  own,  and  which  has  continued  to  the 
present  time." — Castagnino  v.  Balletta.  82 
Cal.  250,  267,  23  Pac.  127,  affirming  3  Cal. 
Unrep.  107,  21  Pac.  1097,  and  citing  De  Boom 
V.  Priestly,  1  Cal.  206;  Reynolds  v.  Jordan. 
6  Cal.  108,  and  O'Connor  v.  Dlngley.  26 
Cal.  20. 

4.  This  rule  has  been  recogrnlzed  and 
acted  on  in  most  states  where  the  code  prac- 
tice has  been  adopted. — ^Pleasant  v.  Samuels, 
114  Cal.  34,  37,  45  Pac.  998.  See  Ball  v.  Ful- 
ton County.  31  Ark.  379;  Solomon  v.  Vinson, 
31  Minn.  206  (a  well-established  rule  of 
pleading  in  code  states) ;  Pioneer  Fuel  Co.  v. 
Hagar,  67  Minn.  77,  47  Am.  St.  Rep.  575,  58 
N.  W.  828  (but  common  counts  must  be  such 
as  would  have  been  good  at  common  law); 
Allen  V.  Patterson,  7  N.  Y.  476,  57  Am.  Dee. 
542;  Cudllpp  v.  Whipple.  4  Duer  (N.  Y.)  610; 
Busta  V.  Wardall,  3  S.  D.  141,  52  N.  W.  418; 
Ankeny  v.  Clark,  1  Wash.  549,  20  Pac.  583; 
Grannis  v.  Hooker.  29  Wis.  66. 

5.  Bin  of  yartiealars. — ^It  is  no  objection 
to  a  complaint  that  the  times  when  the  in- 
debtedness, or  the  various  items  thereof,  ac- 
crued are  not  set  forth,  as  further  informa- 
tion may  be  obtained  by  a  demand  for  a 
bill  of  particulars. — Pike  v.  Zadig,  171  Cal. 
273,  152  Pac.  923. 

e.  —As  evldenee. — In  an  action  to  recover 
an  alleged  balance  due  for  lumber  sold  and 


delivered,  wherein  the  controversy  related 
to  the  quantity  of  lumber  delivered  and  not 
to  the  prices  charged  with  respect  to  the 
various  items,  there  is  no  error  in  permitting 
a  bill  of  particulars  compiled  from  certain 
books  produced  in  court  containing  the  orig- 
inal charges,  to  be  used  in  connection  with 
the  testimony  of  the  manager  of  the  lumber 
company,  where  the  admission  in  evidence 
and  use  of  such  bill  were  distinctly  stated 
by  the  court  to  be  for  purposes  of  conveni- 
ence and  the  saving  of  time,  and  it  is  shown 
by  such  witness  that  the  books  were  kept 
under  his  direction  and  that  they  were  cor- 
rect.— Montgomery  &  Mullen  Lumber  Co.  v. 
Ocean  Park  Scenic  R.  Co.,  82  C?al.  App.  32. 
161  Pac.  1171. 

7.  Not  wlaemble  to  apeclai  demnrrer. — 
"There  have  been  intimations  in  this  court 
that  such  a  pleading,  although  not  obnox- 
ious to  a  general  demurrer,  might  fall  be- 
fore a  special  demurrer  on  the  ground  of 
uncertainty.  ^  We  think,  however,  that  there 
is  no  force  In  this  suggestion.  If  there  be 
any  objection  to  the  common  count,  it  is 
that  the  pleading  states  conclusions  of  law 
instead  of  setting  forth  the  facts  upon 
which  the  piaintlff  relies.  The  real  ground 
of  objection,  therefore,  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  But,  as  we  have  seen, 
this  objection  is  not  maintainable." — ^Pike  v. 
Zadig,  171  Cal.  273,  276.  152  Pac.  923. 

§468. 

1.  PleadiBir   statute    of     llmttatlons. — An 

allegation  in  an  amended  complaint,  in  an 
action  for  money  due  on  an  open  account, 
that  the  indebtedness  arose  "within  four 
years  last  past"  sufficiently  negatives  the 
statute  of  limitations. — Pike  v.  Zadig.  171 
Cal.  273,  152  Pao.  923. 

2.  An  allegation  in  a  complaint  that  the 
Indebtedness  accrued  "within  four  years  last 
past."  instead  of  within  four  years  prior  to 
the  commencement  of  the  action,  does  not 
render  it  demurrable  on  the  ground  of  the 
bar  of  the  statute  of  limitations. — Pike  v. 
Zadig,  171  Cal.  278,  152  Pac.  928. 

8.  It  is  not  necessary  that  a  demurrer, 
raising  the  statute  of  limitations,  should 
specify  any  particular  section  of  the  statute. 
— Spreckels  v.  Spreckels.  172  Cal.  776,  158 
Pac.  587. 

§460. 

1.  Libel  and  alandev— Complaint  In  action 

of. — ^When  language  is  actionable  and  it 
does  not  appear  that  it  is  privileged,  it  is 
presumed  to  be  both  false  and  malicious,  and 
no  other  evidence  of  falsehood  or  malice  is 
necessary  than  the  publication  itself,  the 
burden  being  upon  the  defendant  to  prove 
the  truth  of  the  charge. — Adams  v.  Cameron, 
27  Cal.  App.  625,  150  Pac.  1005. 

2.  Where  the  complaint  in  an  action  for 
libel,  based  upon  an  alleged  written  notice 
sent  by  the  defendants  to  a  bank  charging 
the  plaintiff  with  insolvency,  fails  to  set  out 
the  specific  words  in  which  the  notice  was 
framed,  and  only  states  the   effect  of  such 


8955 


ii  461-464 


code:  of  cnriL  procbdure. 


[lit.  u,  Pt.  n. 


words,  it  is  proper  to  enter  an  order  sus- 
tain Ingr  a  special  demurrer  addressed  to 
such  omission. — Des  QTQ.ngea  v.  Grail,  27 
Cal.  App.  313,  149  Pac.  777. 

3.  A  complaint  in  such  an  action  based 
upon  written  notices  sent  to  certain  corpo- 
rations, instructing:  them  not  to  pay  any 
money  to  the  plaintiff  nor  to  transfer  any 
stock  to  him,  fails  to  state  a  cause  of  ac- 
tion, notwithstanding  the  pleading:  of  an  in- 
nuendo indicating  a  hidden  meaning:  to  be 
drawn  from  such  notices. — Des  6rang:es  v. 
Crall,  27  Cal.  App.  313,  149  Pac.  777. 

4.  An  innuendo  must  not  introduce  new 
matter  or  enlargre  the  natural  meaning:  of 
words,  and  if  the  meaning:  of  the  langruage 
is  plain  no  innuendo  is  needed. — Des 
Grang:es  v.  Crall,  27  Cal.  App.  313,  149  Pac. 
777. 

5.  A  complaint  in  an  action  for  libel 
based  upon  the  publication  of  an  article  in  a 
newspaper  having:  reference  to  a  divorce 
action,  which  alleg:es  that  the  plaintiff  in 
the  divorce  action  in  his  complaint  accused 
his  wife  of  having:  two  "affinities"  of  whom 
the  plaintiff  in  the  action  for  libel  is  one, 
states  a  cause  of  action. — Riley  v.  Evening 
Post  Publishing-  Co.,  30  Cal.  App.  294,  168 
Pac.  225. 

6.  A  complaint  in  an  action  for  libel, 
broug:ht  by  the  lessee  and  manag:er  of  a 
theater  ag:ainst  the  publisher  of  a  news- 
paper for  the  publication  of  an  article  con- 
cerning: the  relations  of  a  certain  person 
with  the  chorus  g:irls  employed  at  the  thea- 
ter, which  erroneously  states  that  such  per- 
son was  the  manag:er  of  the  theater,  but 
which  makes  no  reference  to  the  plain-tiff, 
fails  to  state  a  cause  of  action  for  g:eneral 
damagres,  for  the  article  is  not  libelous  per 
se,  and  in  the  absence  of  an  averment  of 
special  damag:es,  no  recovery  can  be  had 
thereon. — ^Pollock  v.  Evening:  Herald  Pub. 
Co.,  28  Cal.  App.  786,  154  Pac.  80. 

7.  An  alleg:ation  in  the  complaint  that 
the  defendants  are  the  owners  of  the  news- 
paper in  which  the  article  was  published, 
and  that  on  the  day  specified  they  published 
therein  concerning  the  plaintiff  the  article 
set  forth  in  the  complaint,  is  a  sufficient 
averment  of  publication  by  the  defendants. 
— Bonestell  v.  Shaw,  28  Cal.  App.  226,  151 
Pac.  1149. 

8.  A  complaint  in  an  action  for  damages 
for  the  publication  of  an  alleg:ed  libel  con- 
cerning an  attorney  at  law  is  not  subject  to 
g:eneral  demurrer,  where  the  language  of 
the  article  upon  its  face  accuses  the  plain- 
tiff of  unprofessional  conduct,  the  natural 
effect  of  which  is  to  expose  him  to  obloquy 
and  to  injure  him  in  his  business. — Bonestell 
V.  Shaw,  28  Cal.  App.  226,  151  Pac.  1149. 

§461. 

1.  Libel  and  alander^-^Anavrer— Plea  of 
privilege. — In  actions  for  libel,  the  plea  of 
privilege  is  defensive  matter,  which  can  not 
be  raised  on  demurrer,  unless  the  complaint 
affirmatively  shows  that  the  report  com- 
plained of  as  libelous  is  a  fair  and  true  re- 
port, without  malice,  of  a  Judicial  proceed- 


ing.— Riley  V.  Evening  Post  Pub.  Co.,  30  Cal. 
App.  294,  158  Pac.  226. 


§462. 


1.  Failure  to  deny  allegatioiis,  effect  of. — 

The  failure  of  a  mortgagor  in  an  action  to 
foreclose  against  him  and  a  subsequent  pur- 
chaser to  deny  an  allegation  that  the  pur- 
chaser agreed  to  assume  and  pay  the  mort- 
gage as  a  part  of  the  consideration  of  the 
deed  to  him  does  not  constitute  an  admis- 
sion of  such  assumption  so  far  as  concerns 
the  mortgagor  and  the  plaintiff. — Hlbernia 
Savings  &  L.  Soc.  v.  Dickinson,  167  Cal.  616, 
140  Pac.  265. 

2.  In  an  action  on  a  promissory  note 
where  the  answer  sets  up  a  counterclaim  for 
professional  services,  there  is  no  necessity 
for  further  pleading,  as  the  counterclaim  is 
deemed  denied.  Neither  was  it  necessary  to 
plead  the  statute  of  limitations  against  the 
counterclaim,  as  this  is  deemed  pleaded  by 
operation  of  law. — Pacific  Imp.  Co.  v.  Max- 
well, 26  Cal.  App.  266,  146  Pac.  900. 

3.  In  an  action  for  the  foreclosure  of  a 
mortgage  by  an  assignee  thereof,  a  motion 
for  nonsuit  based  upon  the  ground  that 
plaintiff  had  failed  to  produce  evidence  of 
the  assignment  of  the  note  and  mortg:age 
is  properly  denied,  where  the  due  execution 
and  delivery  of  the  note  and  mortgage  and 
the  due  assignment  thereof  to  plaintiff  are 
alleged  in  the  verified  complaint  and  no 
denial  thereof  is  made  in  the  answer. — Dunn 
V.  Warden,  28  Cal.  App.  202,  151  Pac  671. 

4.  Where,  in  an  action  on  a  promissory 
note,  the  execution  of  the  note  is  not  denied 
in  the  answer,  no  evidence  of  due  execution 
is  necessary. — ^Miller  &  Lux  v.  Dunlap,  28 
Cal.  App.  313,  152  Pac.  309. 

5.  Where  the  complaint  expressly  avers 
the  nonpayment  of  notes,  and  the  defendant 
does  not  negative  the  averment  except  by 
his  construction  of  the  written  agreement, 
the  payment  of  the  notes  is  not  sufficiently 
put  in  issue. — ^Minor  v.  Carpenter,  28  Cal. 
App.  368,  152  Pac.  737. 

6.  Where  the  complaint  in  an  action  for 
breach  of  an  agreement  to  purchase  gloves 
alleges  that  the  nearest  market  for  them 
was  in  New  York  City,  and  this  allegation 
is  not  denied  in  the  answer,  it  must  be 
considered  as  admitted  that  New  York  was 
the  nearest  market,  and  therefore  the  de- 
fendant will  not  be  heard  to  complain  that 
there  was  no  evidence  of  the  market  value 
of  the  gloves  in  Jersey  City,  where  delivery 
was  to  be  made  under  the  terms  of  the 
contract. — ^Merrill  v.  Kohlberg,  29  Cal.  App. 
382,  155  Pac.  824. 

§464. 

1.     Supplemental     pleadlnga.  —  It     is     the 

function  of  a  supplemental  complaint  to  set 
up  facts  material  to  the  case  occurring  after 
the  filing  of  the  former  complaint.  A  new 
and  distinct  cause  of  action  can  not  be  set 
up  by  way  of  supplemental  complaint. — 
Young  V.  Matthew  Turner  Co.,  168  Cal.  671, 
143  Pac.  1029. 
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2.  The  facts  to  be  allesred  In  a  supple- 
mental pleading  must  relate  to  and  be  ma- 
terial to  the  orlgrinal  case. — ^Imperial  Land 
Co.  V.  Imperial  Irr.  Dlst.,  173  Cal.  668,  161 
Pac.  116. 

3.  It  is  not  an  abuse  of  discretion  to 
refuse  leave  to  the  defendant  at  the  com- 
mencement  of    the    trial    to    file    a    supple- 


mental answer  in  such  action,  settin^r  forth 
facts  showing:  that  the  land  covered  by  the 
relinquishment  in  question  was  held  by  a 
false  and  fraudulent  fllins  by  another  in 
the  fictitious  name  of  the  plaintiff,  in  the 
absence  of  any  reason  shown  why  the  same 
was  not  Hied  at  an  earlier  date. — ^Lincoln 
V.  Sibeck,  27  Cal.  App.   61,   148  Pac.  967. 


CHAPTER  Vm. 


VAEIANCE— MISTAKE  IN  PLEADINGS  AND  AMENDMENTS. 
I  473.  Amendments  bj  the  court.    Enlarging  time  to  plead  and  relieving  from  judgments,  etc. 


§469. 


1.  AmendmeBt  to  meet  variance. — A  com- 
plaint which  avers  performance  of  a  con- 
tract by  the  plaintiff  is  not  sustained  by 
evidence  that  the  defendant  waived  per- 
formance. In  such  case,  however,  the  court 
may,  in  the  interest  of  justice,  allow  an 
amendment  of  the  complaint  to  conform  to 
the  proofs. — Flickingrer  v.  Wrenn  Invest- 
ment Co.,  172  Cal.  132,  155  Pac.  627. 

2.  The  court  has  the  rigrht  and  power  to 
allow  an  amended  complaint  to  be  filed  to 
conform  with  the  proof,  even  after  submis- 
sion of  the  cause. — Sweet  v.  Rich  vale  Land 
Co.,  29  Cal.  App.   Ill,  164  Pac  608. 

3.  An  amendment  may  always  be  made 
to  conform  to  the  proof,  provided  the  cause 
of  action  is  not  thereby  changed. — Koch  v. 
Wilcoxon,  30  Cal.  App.  617,  168  Pac.  1048. 

§470. 

1.  Immaterial  varlanee.. —  Variance  be- 
tween allegation  and  proof  is  immaterial 
where  parties  are  not  misled  thereby. — 
Gordon  v.  Cadwalader,  172  Cal.  60,  156 
Pac.   47. 


§471. 


1.  "Wliat  not  deemed  u  variance  ^  Con- 
•tmetioB« — In  an  action  to  recover  for  ser- 
vices rendered  in  making  a  sale  of  shares 
of  corporate  stock  there  is  a  "failure  of 
proof"  within  the  meaning  of  this  section 
where  the  complaint  alleged  an  agreement 
on  the  part  of  the  defendants  to  pay  plain- 
tiff a  specified  sum  of  money  for  such 
services  and  the  evidence  showed  that  the 
contract  was  he  was  to  accept  a  certain 
number  of  shares  of  stock  in  full  compensa- 
tion for  the  services. — Gillin  v.  Hopkins,  28 
Cal.  App.  579,  153  Pac.  724. 


§  472. 

1.  Anftendment*  of  course— ESlfect  of  de- 
murrer.— ^Where  the  defendant  interposed  a 
frivolous  demurrer  and  the  court,  overrul- 
ing the  same,  permitted  defendant  to  answer 
within  five  days  "on  the  payment  of  ten 
dollars  to  the  opposite  party"  and  filed  his 
answer  without  attempting  to  conform  to 
the  order,  the  court  properly  granted  plain- 
tiff's motion  to  strike  out  the  answer  and 
for  judgrment  upon  defendant's  default. — 
Pierce  v.  Avakian,  167  Cal.  830,  189  Pac.  799. 

2.  Liberality  in  the  allowance  of  an 
amendment  to  a  pleading  is  the  rule  rather 
than  the  exception;  and  in  cases  where  an 
amendment  can  be  made  in  furtherance  of 
Justice  without  Jeopardizing  the  rights  of 
an  adverse  party,  it  should  be  freely  al- 
lowed.— ^Mackroth  v.  Sladky,  27  Cal.  App. 
112,  148  Pac.  978. 

3.  The  superior  court  has  authority  to 
deny  a  defendant  the  privilege  to  file  an 
answer  after  he  has  interposed  a  demurrer 
and  it  has  been  overruled,  the  matter  resting 
in  the  discretion  of  the  court,  subject  to 
review  in  case  of  its  arbitrary  or  unreason- 
able   exercise. — Leavell    v.    Superior    Court, 

27  Cal.  App.  191,  149  Pac.  372. 

4.  An  amendment  to  any  pleading  after 
a  demurrer  is  sustained  thereto  is  a  waiver 
of  the  right  to  object  to  any  error  in  the 
sustaining  of  the  demurrer. — Carter  v.  Canty, 

28  Cal.  App.  328,  152  Pac.  312. 

6.  Where  the  defendant  files  an  amended 
pleading  after  the  demurrer  to  the  original 
pleading  has  been  sustained  and  the  case 
thereafter  goes  to  trial  and  Judgment,  any 
error  committed  in  sustaining  the  demurrer 
is  waived. — Carter  v.  Canty,  28  Cal.  App. 
323,  162  Pac.  312. 


§473.    AMENDMENTS    BY    THE    COITBT.      ENLABOINO    TIME    TO 

PliEAD  AND  RELIEVING  FROM  JUDGMENTS,  ETC.  The  court  may  in  furtherance 
of  Justice,  and  on  such  terms  as  may  be  proper,  allow  a  party  to  amend  any  pleading 
or  proceeding  by  adding  or  striking  out  the  name  of  any  party,  or  by  correcting  a 
mistake  In  the  name  of  a  party,  or  a  mistake  in  any  other  respect;  and  may,  upon 
like  terms,  enlarge  the  time  for  answer  or  demurrer.  The  court  may  likewise,  in 
its  discretion,  after  notice  to  the  adverse  party,  allow,  upon  such  terms  as  may  be 
just,  an  amendment  to  any  pleading  or  proceeding  in  other  particulars;  and  may  upon 
like  terms  allow  an  answer  to  be  made  after  the  time  limited  by  this  code;  and  may, 
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also,  upon  such  terms  as  may  be  just,  relieve  a  party  or  his  legal  representative  from 
a  judgment,  order,  or  other  proceeding  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect; 

[Time  for  application.]  provided,  that  application  therefor  be  made  within  a  rea- 
sonable time,  but  In  no  case  exceeding  six  months  after  such  judgment,  order,  or  pro- 
ceeding was  taken;  and  provided,  further,  that  said  application  must  be  accompanied 
with  a  copy  of  the  answer,  or  other  pleading  proposed  to  be  filed  therein,  otherwise 
said  application  shall  not  be  granted.  When  from  any  cause  the  summons  in  an 
action  has  not  been  personally  served  on  the  defendant,  the  court  may  allow,  on  such 
terms  as  may  be  just,  such  defendant  or  his  legal  representative,  at  any  time  within 
one  year  after  the  rendition  of  any  judgment  in  such  action,  to  answer  to  the  merits 
of  the  original  action. 

[Action  to  recover  personal  property.]  When,  in  an  action  to  recover  the  possession 
of  personal  property,  the  person  making  any  affidavit  did  not  truly  state  the  value  of 
the  property,  and  the  officer  taking  the  property,  or  the  sureties  on  any  bond  or 
undertaking  is  sued  for  taking  the  same,  the  officer  or  sureties  may  in  their  answer, 
set  up  the  true  value  of  the  property,  and  that  the  person  in  whose  behalf  said  affidavit 
was  made  was  entitled  to  the  possession  of  the  same  when  said  affidavit  was  made, 
or  that  the  value  in  the  affidavit  stated  was  Inserted  by  mistake,  the  court  shall  dis- 
regard the  value  as  stated  in  the  affidavit,  and  give  judgment  according  to  the  right 
of  possession  of  said  property  at  the  time  the  affidavit  was  made. 

History:  Enacted  March  11,  1872,  re-enactment,  with  additions,  of 
§  68  of  Practice  Act;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  302;  March  9,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  2;  May  5, 
1917,  Stats,  and  Amdts.  1917,  p.  242.    In  effect  July  27,  1917. 


AMBNDMBICTS  BY  THE3  COURT. 

1,  2.  Construction  of  section. 
3,  4.  As   to    right   to   relief   not   being:   an 
absolute  right. 
5-12.  — ^Matter  of  discretion  of  court 
13-19.  As  to  time  for  application. 
20-28.  Affidavit  of  merits. 
24-32.  Orounds  for  relief. 
83,  34.  — Mistake  as  to  party  defendant. 
85-41.  Relief  from  what. 
^2-51.  The  amendment. 

52.  — Imposition  of  conditions. 
53_56.  — Power  of  court  to  enter,  correct  or 
modify  Judgrment. 

1.  CoaiMtractloii  of  •ectlon.  —  Section  473 
of  the  Code  of  Civil  Procedure  is  Inappli- 
cable to  proceedings  to  vacate  Judg:ments  in 
justices'  courts,  as  the  same  are  governed  by 
section  859  of  such  code. — Arbograst  v.  Supe- 
rior Court,  32  Cal.  App.  372,  162  Pac.  909. 

2.  Relief  may  be  obtained  under  this  sec- 
tion notwlthstandingr  the  fact  that  the  Judg:- 
ment  had  been  satisfied  before  the  applica- 
tion for  relief  was  made.  —  Patterson  v. 
Keeney,  165  Cal.  466,  Aan.  Cas.  1914D  232, 
132  Pac.  1043. 

8.  As  to  rlirht  to  relief  not  belnir  ui  Ab- 
solute rigrkt. — The  rigrht  of  a  defendant  who 
has  not  been  served  with  summons  to  have 
his  default  opened  is  not  absolute  and  un- 
conditional. He  must  first  make  timely  mo- 
tion within  a  year;  second,  establish  that 
he  has  a  meritorious  defense,  and,  third, 
comply  with  such  reasonable  terms  as  the 
court  may  impose  in  grranting:  his  motion. 
When  all  this  has  been  satisfactorily  done 
the  rigrht  of  the  moving  party  becomes  ab- 
solute and  is  not  lost  because  the  court 
postpones  its  decision   on   the  motion   until 


the  year  has  elapjied. — Osmont  v.  All   Per- 
sons,   165  Cal.    587,    138   Pac.    480. 

4.  Bill  in  equity  to  enjoin  the  enforce- 
ment of  a  Judgement  of  a  state  court  on  the 
grround  of  fraud  will  not  lie  where  the  plain- 
tiff knew  of  the  Judgrment  less  than  four 
weeks  after  its  rendition,  as  he  has  a  plain, 
speedy  and  adequate  remedy  under  section 
478  of  the  Code  of  Civil  Procedure. — Egrgrers 
V.  Kruegrer,  286  Fed.  852. 

5.  —Matter  of  dlaeretlon  o#  court. — ^The 
grivingr  of  the  relief  is  discretionary  with 
the  trial  court,  and  appellate  courts  will 
not  reverse  this  decision  in  the  absence  of 
an  abuse  of  discreton.  —  Oppenhelmer  v. 
Radke.  165  Cal.  220,  131  Pac.  865. 

6.  Whether  the  application  be  grranted  or 
refused  the  discretion  reposed  in  the  trial 
court  in  an  application  for  relief  will  not 
be  disturbed  by  an  appellate  court  unless 
there  has  been  an  abuse  thereof. — Hole  v. 
Takekawa,  165  Cal.  872,  132  Pac.  445. 

7.  An  application  under  this  section  is 
addressed  to  the  sound  discretion  of  the 
trial  court,  and  the  exercise  thereof  will 
not  be  interfered  with  except  an  abuse 
clearly  appears.  Any  doubt  should  be  re- 
solved in  favor  of  the  application  in  order 
to  secure  a  trial  upon  the  merits. — Savagre 
v.  Smith,  170  Cal.  472,  160  Pac.  353. 

8.  The  power  gflven  by  section  473  of  the 
Code  of  Civil  Procedure  to  relieve  from 
defaults  is  to  be  liberally  exercised  with 
a  view  to  bringringr  about  a  determination 
on  the  merits.  Orders  grranting:  relief  are 
to  be  set  aside  only  where  there  has  been 
a  manifest  abuse  of  discretion. — Haviland 
V.  Southern  Calif.  Edison  Co.,  172  Cal.  601, 
158  Pac.  82;8. 


cb.  TIII.1 


AHENDMSIfT    BY   TUBS    COURT. 


1473 


9.  While  It  is  generally  true  that  the 
exercise  of  the  power  to  set  aside  a  JudgT- 
ment  taken  as  a  result  of  the  allegred  excus- 
able neglect  of  one  of  the  parties  to  the 
action  is  largely  a  matter  of  discretion, 
nevertheless,  where  the  disclosed  and  undis- 
puted circumstances  attending  the  taking 
of  the  judgment  are  such  as  would  natur- 
ally cause  the  lower  court  to  hesitate  in 
its  decision  of  the  motion  to  vacate,  that 
discretion  should  be  exercised  so  as  to  bring 
about  a  Judgment  upon  the  merits  of  the 
action.  Where  the  plaintiff  had  in  good 
faith  endeavored  to  ascertain  from  the  clerk 
of  the  court  the  condition  of  the  cause 
on  the  court  calendar  and  was  honestly 
misled  by  the  information  he  received,  the 
neglect  of  the  plaintiff  was  excusable  within 
the  meaning  and  Intent  of  this  section. — 
Lynch  v.  de  Boom,  26  CaL  App.  811,  146  Pac. 
908. 

10.  While  it  is  true  that  the  exercise 
of  the  discretion  is  better  exercised  when 
it  tends  to  bring  about  a  decision  on  the 
merits,  still  the  rule  is  that  unless  the 
record  clearly  shows  that  the  trial  court 
has  abused  its  discretion,  its  order,  whether 
it  be  to  grant  or  deny  the  application,  will 
be  affirmed. — ^Morton  v.  Shannon.  26  Cal. 
App.   689,   147  Pac.   1179. 

11.  It  is  better  to  dispose  of  causes  upon 
their  substantial  merits  than  with  a  strict 
regard  to  technical  rules  of  procedure.  The 
discretion  of  the  court  ought  always  to  be 
exercised  in  such  manner  as  will  subserve 
rather  than  impede  or  defeat  the  ends  of 
Justice. — McMunn  v.  Lehrke,  29  Cal.  App. 
298,   156   Pac.    473. 

12.  Where  a  party  in  default  makes  sea- 
sonable application  to  be  relieved  there- 
from, very  slight  evidence  will  be  required 
to  Justify  the  court  in  setting  aside  the 
default.  —  Hagenkamp  v.  Equitable  Life 
Assur.,  29  Cal.  App.  713.  156  Pac.  520. 

18.  As  to  time  for  application. — When  the 
motion  for  relief  is  not  made  within  the 
time  limit  the  court  can  only  grant  it  from 
an  inspection  of  the  Judgment  roll,  and 
then  only  if  such  inspection  showed  that 
the  Judgment  was  void  upon  its  face. — ^Lake 
V.  Superior  Court,  166  Cal.  182,  131  Pac.  871. 

14.  A  person  served  by  publication  may 
come  in  at  any  time  within  a  year  and 
have  the  Judgrment  set  aside.  —  Parkside 
Bealty  Co.  v.  MacDonald,  166  Cal.  426,  137 
Pac   21. 

15.  A  father,  who  had  been  deprived  of 
the  custody  of  his  minor  child  through  the 
awarding  by  the  court  to  the  mother  as  a 
result  of  divorce  proceedings,  may  obtain 
relief  from  an  order  in  adoption  proceed- 
ings to  which  the  mother  before  her  death 
had  consented,  but  of  which  the  father 
had  no  notice  or  knowledge,  either  by  a 
timely  motion  in  that  proceeding,  or  by  an 
independent  action  to  set  aside  the  order 
of  adoption.  The  period  of  limitation  within 
which  relief  must  be  sought  begins  to  run 
from  the  date  of  the  filing  of  the  order  of 
adoption. — Bell  v.  Krauss,  169  Cal.  387,  146 
Pac.   874. 


16.  An  appeal  from  a  Judgment  must  be 
dismissed  for  failure  to  file  the  transcript 
within  the  time  prescribed  by  the  rules  of 
the  supreme  court,  where  the  same  is  not 
filed  within  forty  days  after  the  expiration 
of  the  time  allowed  by  section  473  of  the 
Code  of  Civil  Procedure  for  relief  from 
defaults  for  failure  to  serve  proposed  bills 
of  exceptions  and  statements  on  such  an 
appeal  within  the  time  allowed  by  law. — 
Cox  V.  Palos  Verdes  Co.,  172  Cal.  702,  158 
Pac.  882. 

17.  In  an  action  to  establish  a  trust  and 
for  an  accounting,  the  interlocutory  decree 
ordering  the  accounting  and  the  final  Judg- 
ment entered  upon  the  accounting  are  not 
subject  to  be  set  aside  under  section  473 
of  the  Code  of  Civil  Procedure,  where  no 
application  for  relief  was  made  until  nine 
months  after  the  entry  of  the  interlocutory 
decree,  and  the  moving  parties  participated 
in  the  sessions  of  the  commissioner,  who 
took  the  accounting  and  sought  a  deter- 
mination therein  favorable  to  themselves. — 
Glougle  V.  Olougie,  174  Cal.  126,  162  Pac.  118. 

18.  The  superior  court  has  Jurisdiction  to 
grant  an  application  made  by  the  defendant 
under  section  478  of  the  Code  of  Civil  Pro- 
cedure to  vacate  an  order  setting  aside  an 
interlocutory  Judgment  for  divorce,  where 
the  application  is  made  within  six  months 
after  the  making  of  the  order. — Suttman  v. 
Superior  Court,  58  Cal.  Dec.  84,  162  Pac. 
1032. 

19.  The  superior  court  has  no  Jurisdic- 
tion, under  section  478  of  the  Code  of  Civil 
Procedure,  to  grant  a  motion  for  relief  from 
the  failure  to  present  for  settlement  a  pro* 
posed  statement  and  amendments  thereto 
on  motion  for  a  new  trial,  where  the  de- 
fault had  continued  for  a  period  of  more 
than  six  months  after  the  time  prescribed 
by  section  650  of  such  code. — ^Van  Cott  v. 
Frank,  30  Cal.  App.  450,  158  Pac.  505. 

20.  Affldavlt  of  mevlts. — An  affidavit  of 
merits  is  necessary  to  a  motion  for  relief 
on  the  grounds  prescribed  herein. — ^Park- 
side  Realty  Co.  v.  MacDonald,  167  Cal.  342, 
139  Pac.  805. 

21.  An  affidavit  of  merits  Is  necessary 
to  secure  relief  under  this  section. — Estate 
of  Simmons,  168  Cal.  390,  143  Pac.  697. 

22.  Where  at  the  time  of  the  service  of 
notice  of  motion  to  vacate  a  default  there 
is  a  verified  answer  on  file  setting  forth 
a  defense  to  the  cause  of  action  alleged  in 
the  complaint,  no  affidavit  of  merits  is  nec- 
essary.— Savage  v.  Smith,  170  Cal.  472,  150 
Pac.  358. 

23.  An  order  setting  aside  a  default  on 
the  ground  of  excusable  neglect,  which  is 
not  accompanied  by  an  affidavit  of  merits, 
is  erroneous. — Start  v.  Heinzerllng,  27  Cal. 
App.  145.  149  Pac.  50. 

24.  Grounds  for  relief.  —  A  very  liberal 
Interpretation  will  be  given  the  provisions 
herein,  and  the  trial  court  has  power  to 
relieve  a  contestant  whose  petition  for  revo- 
cation of  the  probate  of  a  will,  duly  filed, 
has  not  been  dismissed,  from  the  failure 
to   have   citation   issued  and   served  within 
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the  year. — Estate  of  Simmons,  168  Cal.  390, 
143  Pac.   697. 

25.  Where  a  wife  failed  to  contest  an 
action  for  divorce  due  to  fear  because  of 
representations  made  by  her  husband  and 
her  own  attorney  that,  if  she  did  contest, 
her  infant  child  would  be  taken  from  her 
and  placed  in  some  public  institution,  and  an 
Interlocutory  Judirment  had  been  rendered 
agrainst  her,  there  is  excusable  negrlect 
within  the  meaning:  of  this  section. — ^Reh- 
fuss  V.  Rehfuss,  169  Cal.  86,  146  Pac.  1020. 

26.  A  notice  of  motion  to  vacate  a  default 
which  states  that  the  motion  would  be  made 
upon  the  records  and  flies  in  the  action  and 
upon  the  affidavit  served  with  the  notice  is 
sufficient  to  apprise  the  plaintift  of  the 
grrounds  of  the  motion,  where  it  appears 
from  the  affidavit  that  the  application  for 
relief  is  made  under  section  473  of  the  Code 
of  Civil  Procedure  on  the  ground  of  excus- 
able neglect. — Savagre  v.  Smith,  170  Cal.  472, 
150  Pac.   363. 

27.  The  showing:  of  a  meritorious  defense 
is  not  a  condition  precedent  to  setting  aside 
a  Judgment  as  fraudulent  if  the  fraud 
alleged  is  that  the  plaintiff  occupied  a  fidu- 
ciary relation  making  it  inequitable  for  him 
to  secure  the  Judgment. — Title  Ins.  &  Trust 
Co.  V.  California  Devel.  Co.,  171  Cal.  174,  152 
Pac.  642. 

28.  Where  an  order  has  been  made  "ir- 
regularly and  through  inadvertence,"  the 
court  has  power,  of  its  own  motion  or  on 
application  of  a  party,  to  set  the  order  aside. 
— Robson  V.  Superior  Court,  171  Cal.  588, 
164    Pac.    8. 

29.  Under  such  circumstances  it  is  not 
necessary  that  relief  be  obtained  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure; 
the  inadvertence  Is  that  of  the  court,  not 
of  the  moving  party. — Robson  v.  Superior 
Court,  171  Cal.  688,  164  Pac.  8. 

30.  The  Inadvertent  entry  of  the  wrong 
date  within  which  to  serve  a  proposed  bill 
of  exceptions  in  the  book  in  which  the  mov- 
ing party's  attorneys  kept  a  record  of  the 
proceedings  to  be  taken  by  them  furnishes 
sufficient  ground  for  relief  under  the  reme- 
dial provisions  of  section  473  of  the  Code 
of  Civil  Procedure. — Haviland  v.  Southern 
Cal.  Edison  Co.,  172  Cal.  601,  158  Pac.  328. 

31.  An  oral  stipulation  granting  time  to 
plead  to  plaintiff's  complaint  made  with  the 
plaintiff  instead  of  his  attorney  is  not  bind- 
ing; but  reliance  upon  it  is  merely  inadver- 
tence and  excusable  neglect,  upon  a  showing 
of  which  the  court  is  Justified  in  setting 
aside  a  default. — Koehler  v.  Ferrari  &  Co., 
29  Cal.  App.  487,  156  Pac.  69. 

32.  An  entry  by  an  attorney  in  his  diary 
of  a  wrong  date  of  trial  is  such  an  inadver- 
tence and  excusable  neglect  as  will  Justify 
the  vacation  of  the  Judgment  in  the  absence 
of  suggestion  that  it  was  deliberately  done 
as  the  foundation  for  a  dilatory  move  in 
the  case.  —  Hagenkamp  v.  Equitable  Life 
Assur.  Soc,  29  Cal.  App.  713,  156  Pac.  620. 

33.  — Mtatake  as  to  party  defendant. — 
Where  an  action  was  brought  against  a 
New  York  corporation  which  was  duly 
served,  answered,  and  appeared  at  the  trial, 


but  upon  the  introduction  of  evidence  it 
appeared  that  the  alleged  trespass  sued 
upon  was  committed  by  a  California  cor- 
poration of  the  same  name,  entirely  discon- 
nected from  the  New  York  corporation,  and 
which  had  not  been  served  or  had  not  ap- 
peared, the  court  erred  in  permitting  the 
complaint  to  be  amended  by  substituting  the 
word  "California"  for  "New  York"  in  the 
name  of  the  defendant  and  directing  the 
trial  to  proceed.  It  was  further  an  abuse 
of  discretion  to  refuse  to  set  aside  a  verdict 
and  Judgment  against  the  California  corpo- 
ration upon  an  application  for  relief  under 
this  section. — Altpeter  v.  Postal  Telegraph- 
Cable  Co.,  26  Cal.  App.  705.  148  Pac.  241. 

34.  Where  a  corporation  is  substituted  as 
a  party  defendant  in  place  of  another  cor- 
poration, a  Judgement  entered  against  it, 
when  there  has  been  no  service  upon  or 
appearance  In  behalf  of  it,  may  be  vacated 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure.— Altpeter  v.  Postal  Telegraph -Cable 
Co.,  26  Cal.  App.  705,  148  Pac.  241. 

8S.  Relief  from  what.  —  A  defaulting 
party  in  proceedings  to  oppose  the  settle- 
ment of  a  bill  of  exceptions  for  failure  of 
timely  service  may  be  relieved  under  section 
473  of  the  Code  of  Civil  Procedure. — Title 
Ins.  &  Trust  Co.  v.  California  Devel.  Co.,  171 
Cal.  174,  152  Pac.  642. 

36.  Opposition  to  the  settlement  of  a  bill 
of  exceptions  for  failure  of  timely  service 
is  a  "proceeding  against  a  party,"  and  the 
trial  court  may  relieve  the  defaulting  party 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure.— ^Tltle  Ins.  &  Trust  Co.  v.  California 
Devel.  Co..   171  Cal.  174,  162  Pac.   542. 

37.  A  court  has  Jurisdiction  to  grant  re- 
lief under  section  473  of  the  Code  of  Civil 
Procedure  for  failure  to  make  timely  service 
of  a  proposed  bill  of  exceptions  to  be  used 
on  a  motion  for  a  new  trial,  or  on  an  appeal 
from  a  Judgment. — ^Haviland  v.  Southern  Cal. 
Edison  Co.,  172  Cal.  601,  158  Pac.  328. 

38.  A  moving  party  may  be  relieved, 
under  section  478  of  the  Code  of  Civil  Pro- 
cedure, from  failure  to  present  his  state- 
ment in  time,  notwithstanding  the  failure  to 
properly  initiate  proceedings  for  a  new 
trial. — ^Neale  v.  Morrow,  174  Cal.  49,  161  Pac. 
1166. 

39.  Fraud  that  would  avail  to  set  aside 
the  solemn  Judgment  in  rem  of  a  court  of 
record  must  be  clearly  pleaded  and  proven; 
and,  in  cases  where  the  knowledge  of  the 
fraud  of  the  perpetrator  is  charged  on  in- 
formation and  belief,  there  must  be  allega- 
tions of  fact  which  show  positively  or  by 
reasonable  inference  that  such  knowledge 
must  have  been  possessed  by  the  person 
accused  of  the  fraud. — Dowling  v.  Spring 
Valley  Water  Co.,  63  Cal.  Dec.  68,  162  Pac. 
894. 

40.  Where  the  Judgment  is  one  which  has 
been  taken  agrainst  a  party  without  any 
notice  whatsoever,  it  Is  not  a  Judgrment 
taken  through  "his  mistake.  Inadvertence, 
surprise  or  excusable  neglect,"  and  in  such 
a  case,  no  adequate  remedy  being  pointed 
out  by  the  statute,  the  party  may  resort 
to  equity  to  obtain  redress  because  of  the 
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fraud  at  any  time  within  the  period  fixed 
by  the  statute  of  limitations.— Ha wley  v. 
State  Assurance  Co.,  28  Cal.  App.  41,  161  Pac. 
153. 

41.  This  section  applies  to  defaults  in 
presentingr  a  statement  of  the  case  on  mo- 
tion for  new  -  trial,  and  limits  the  time 
within  which  application  may  be  made  for 
relief  to  six  months  from  the  time  of  de- 
fault.— ^Van  Cott  V.  Frank,  30  Cal.  App.  450, 
158  Pac.  505. 

42.  The  amendment. — An  amendment  to 
a  complaint  which  does  not  prejudice  de- 
fendant except  to  deprive  him  of  an  oppor- 
tunity to  defeat  a  Just  claim  on  technical 
grrounds,  is  properly  allowed. — San  Joaquin 
Valley  Bank  v.  Gate  City  Oil  Co.,  170  Cal. 
250.  149  Pac.  557. 

43.  An  amendment  of  the  origrinal  plead- 
Ing  is  not  allowable  which  changres  the 
cause  of  action  therein  set  forth. — Altpeter 
V.  Postal  Tel egrraph -Cable  Co.,  26  Cal.  App. 
705.  148  Pac.  241. 

44.  The  fact  that  the  proof  required  to 
support  the  cause  of  action  stated  in  the 
amended  complaint  migrht  be  different  from 
that  offered  and  received  in  support  of  the 
origrinal  complaint  would  not  necessarily 
tend  to  show  that  the  amended  complaint 
stated  a  new  and  an  entirely  different  cause 
of  action. — ^Mackroth  v.  Sladky,  27  Cal.  App. 
112,  148  Pac.  978. 

45.  Mistakes  in  the  statement  of  the  sub- 
ject-matter of  an  action  may  be  corrected 
by  amendment  so  long:  as  the  Identity  of  the 
claim  remains  the  same.  —  Mackroth  y. 
Sladky,  27  Cal.  App.  112,  148  Pac.  978. 

46.  The  fact  that  an  oral  agrreement 
pleaded  and  relied  upon  for  a  cause  of 
action  in  the  amended  complaint  would  have 
been  barred  by  the  statute  of  limitations 
at  the  time  when  the  amended  complaint 
was  filed  does  not  preclude  the  court,  in 
the  exercise  of  its  discretion,  from  grantlngr 
the  plaintiff's  motion  to  amend;  the  cause 
of  action  stated  in  the  amended  complaint, 
if  in  effect  the  same  as  that  stated  in  the 
origrinal  complaint,  related  back  to  the  date 
upon  which  the  origrinal  complaint  was  filed, 
in  so  far  as  the  plea  of  the  statute  of  limita- 
tions was  concerned. — Mackroth  v.  Sladky, 
27  Cal.  App.  112.  148  Pac.  978. 

47.  It  Is  proper  to  order  pleadingrs  to  be 
BO  amended  as  to  conform  to  the  proofs 
during  the  trial  of  the  cause  and  even 
after  the  trial. — Stohlman  v.  Martin,  28  Cal. 
App.  338,  152  Pac.  319. 

48.  An  amended  complaint  supersedes  the 
origrinal  complaint  for  all  purposes  of  the 
trial,  and  by  Its  alleerations  the  testimony 
of  the  plaintiff  must  be  viewed  and  consid- 
ered.— Snyder  v.  Miller,  29  Cal.  App.  566,  157 
Pac.  22. 

49.  The  allowance  of  amendments  to 
pleadingrs  is  a  matter  restingr  in  the  sound 
legral  discretion  of  the  trial  court,  and  the 
appellate  courts  of  this  state  have  repeat- 
edly declared  that  "grreat  liberality  should 


be  shown  by  a  trial  court  in  permitting:, 
where  it  can  be  done  without  working:  grreat 
delay,  such  amendments  to  pleadingrs  as  will 
facilitate  the  production  of  all  the  facts 
bearing:  upon  the  questions  involved  in  the 
action." — Snyder  v.  Miller,  29  Cal.  App.  566, 
167   Pac.    22. 

50.  Amendments  under  our  practice  are 
liberally  allowed,  and  in  the  main  that 
matter  rests  within  the  discretion  of  the 
trial  court.  Such  amendments  may  be  made 
to  a  complaint  either  during:  the  trial  or 
after  the  evidence  is  all  in. — Koch  v.  Wll- 
coxon,  30  Cal.  App.  517,  158  Pac.  1048. 

51.  In  an  action  to  recover  the  balance 
due  on  notes  slven  for  traction  eng:lnes 
where  the  order  blank  for  the  eng:ine  which 
became  the  executed  contract  between  the 
parties  recited  an  acknowledg:ment  by  the 
purchaser  that  no  promises,  representations, 
etc.,  had  been  made  to  them  that  were  not 
contained  in  the  order,  there  is  no  abuse 
of  discretion  in  refusing:  to  permit  the  de- 
fendants to  amend  their  answer  by  alleg:in8: 
that  they  did  not  read  the  order  before 
executing:  it. — J.  I.  C^se  Threshing  Machine 
Co.  V.  Copren  Brothers,  32  Cal.  App.  194, 
162  Pac.  647. 

82.  —Imposition  of  eondltlonii* — The  court 
may  properly  Impose  the  payment  of  twenty- 
five  dollars  to  the  defendant  as  terms  upon 
which  the  plaintiff  Is  granted  leave  to  file 
an  amended  complaint  after  a  demurrer  has 
been  sustained  to  the  orlg:lnal  one. — ^Pike  v. 
Zadig:,  171  Cal.  273,  152  Pac.  923. 

CK3.  —Poorer  of  court  to  enter,  correct  or 
modify  Judirment. — After  an  order  granting 
a  new  trial  is  made  the  court  can  not  modify 
it  except  by  proceedings  taken  hereunder 
or  by  a  proceeding  for  an  entry  nunc  pro 
tunc.  It  can  not  modify  the  order  or  change 
its  terms  by  a  bill  of  exceptions. — Frost  v. 
liOS  Angeles  R.  Co.,  165  Cal.  365,  132  Pac.  442. 

54.  The  trial  court  may  always  amend 
the  entered  Judg^nent  to  make  it  conform  to 
the  decision  which  the  court  actually  ren- 
dered, but  it  may  never  subsequently  amend 
by  making  new  modifications  or  enlarge- 
ments of  the  Judgment  which  it  originally 
rendered,  or  the  Judgment  record  which  is 
in  accordance  with  the  decision  which  was 
actually  rendered,  even  though  the  proposed 
amehdment  contains  matters  which  should 
have  been  so  pronounced.  —  Takekawa  v. 
Hole,  165  Cal.  372,  149  Pac.  598. 

55.  The  court  has  no  power  to  relieve  a 
party  where  he  failed  to  file  his  notice  of 
intention  to  move  for  a  new  trial  even 
though  It  was  regularly  served. — ^Neale  v. 
Morrow,   174  Cal.   49,  161  Pac,  1165. 

56.  Where  an  order  is  inadvertently  en- 
tered sustaining  a  demurrer  to  a  complaint 
as  to  certain  causes  of  action  and  overruling 
it  as  to  others,  the  court  has  power  to  direct 
the  entry  of  a  corrected  order  sustaining  the 
demurrer  as  to  each  of  the  alleged  causes 
of  action. — Des  Granges  v.  Crall,  27  Cal. 
App.  313,  149  Pac.  777. 
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§476. 

ERRORS  REGARDED. 

1.  2.  Construction  of  section. 

3-6.  Burden  of  proof  of  error. 
6-14.  Harmless  error. 
15, 16.  Invited  error. 
17-23.  When  reversal  necessary. 

1.  CoMrtmctlon  of  seetloii. — It  is  the  duty 
of  the  court  to  examine  the  entire  record 
to  determine  whether  prejudicial  error  has 
been  committed.  The  defendant's  verified 
answer  is  a  part  of  the  record  and  may 
be  considered. — ^Marshall  v.  Wentz,  28  Cal. 
App.   540,    153  Pac.   244. 

2.  The  recent  amendment  to  section  4H 
of  article  VI  of  the  constitution,  whereby 
appellate  courts,  in  civil  cases,  are  author- 
ized, for  certain  indicated  purposes,  to  ex- 
amine "the  entire  cause,  including:  the 
evidence,"  etc.,  does  not  contemplate  the 
review  of  the  evidence  with  a  view  to  deter- 
mining where  the  preponderance  lies.  The 
true  construction  of  the  amendment  is,  so 
far  as  appellate  courts  are  concerned,  that 
the  evidence  may  be  reviewed  or  examined, 
not  for  the  purpose  of  determining:  the  evi- 
dentiary value  of  the  testimony  or  where 
the  preponderance  of  the  evidence  lies,  but 
only  for  the  purpose  of  determining  whether 
the  court  may  be  required  to  hold  that  from 
any  error  in  the  misdirection  of  the  Jury, 
or  in  the  admission  or  exclusion  of  evidence, 
or  as  to  any  matter  of  pleading:  or  proce- 
dure, a  miscarriagre  of  Justice  has  resulted. — 
Snyder  v.  Miller,  29  Cal.  App.  497,  157  Pac.  22. 

5.  Borden  of  proof  of  error. — A  Judgrment 
or  order  will  not  be  reversed  unless  error 
is  shown,  and  the  burden  is  upon  the  appel- 
lant to  show  the  error. — Kellog:g:  v.  Kellog-g:, 
170  Cal.  84.  148  Pac.  618. 

4.  It  is  incumbent  upon  the  party  appeal- 
ing: to  show,  not  only  abstract  error,  but 
error  prejudicial  to  him  upon  the  facts  in 
evidence,  and  to  avail  himself  of  the  point 
that  an  instruction  was  erroneous,  he  must 
bring:  before  the  court  sufBcient  evidence  to 
show  that,  upon  a  proper  instruction,  there 
mig:ht  have  been  a  finding:  in  his  favor.  If 
he  does  less  than  this  he  presents  for  con- 
sideration a  mere  question  of  abstract  error. 
— Mlntzer  v.  Richmond,  27  Cal.  App.  566,  160 
Pac.  799. 

6.  It  devolves  upon  an  appellant  to  aflBrm- 
atlvely  show  prejudicial  error. — ^Valencia  v, 
Milliken,  81  Cal.  App.  683,  160  Pac.  1086. 

0.  Harmless  error. — ^Variance  between  the 
alleg:ations  and  proofs  is  immaterial  where 
it  in  no  way  affects  any  of  the  substantial 
matters  in  controversy  and  is  susceptible  of 
correction  by  an  amendment  to  the  com- 
plaint.— Sparks  v.  Mauk,  170  Cal.  122,  148 
Pac.   926. 

7.  The  chang:lng:  of  a  mandamus  proceed- 
ing: to  an  action  for  equitable  relief  or  for 
the  recovery  of  damages  by  the  allowance 
of  an  amendment  of  the  complaint  while 
error  is  not  cause  for  reversal  of  a  Judg:- 
ment. — ^Franscloni  v.  Soledad  Land  &  Water 
Co.,  170  Cal.  221,   149   Pac.   161. 

8.  The  admission,  of  incompetent  evidence 
will  be  regrarded  as  harmless  when  there  is 


sufl!icient  testimony  from  other  sources  upon 
the  matter. — Barlow  v.  Prink,  171  Cali  165. 
152  Pac.  290. 

9.  A  Judgrment  should  not  be  reversed  for 
errors  that  do  not  affect  the  substantial 
rig:hts  of  the  parties. — Conaway  v.  Toog:ood, 
172  Cal.  706,  158  Pac.  200. 

10.  Brrors  are  harmless  which  consist  in 
technical  inaccuracies  in  the  pleading:8,  and 
finding:8  that  do  not  affect  the  merits. — 
Carring:ton  v.  Smithers^  26  Cal.  App.  460,  147 
Pac.  226. 

11.  Any  errors  conunitted  by  the  court 
in  receiving:  testimony  can  not  be  deemed 
to  have  been  prejudicial  to  defendant's  rig:ht 
to  a  fair  trial,  when,  disreg:arding:  the  in- 
competent matter,  enoug:h  remains  in  the 
record  to  sustain  the  cause  of  action  as 
alleg:ed  in  the  amended  complaint. — ^Tingrey 
V.  Callahan  Const.  Co.,  28  Cal.  App.  777,  164 
Pac.  28. 

12.  Error  in  admitting:  unimportant  testi- 
mony relating:  to  matters  already  in  evidence 
is  harmless. — S wanton  v.  Jacks,  30  Cal.  App. 
60.  157  Pac  11. 

18.  Refusal  to  strike  out  an  answer  g:iven 
in  response  to  an  improper  question  is 
harmless  where  further  cross-examination 
of  the  witness  bring:s  out  a  repetition  of  the 
testimony. — Pacific  Portland  Cement  Co.  v. 
Reinecke,  80  Cal.  App.  501.  168  Pac.  1041. 

14.  Error  in  admitting  in  evidence  an 
opinion  as  to  the  value  of  land  is  without 
prejudice  where  it  is  obvious  from  the  ver- 
dict that  the  Jury  did  not  accept  the  testi- 
mony or  opinion  of  the  witness  upon  the 
question  of  the  value  of  the  strip. — ^Reclama- 
tion District  No.  780  v.  Ing:lln.  81  Cal.  App. 
495.  160  Pac.  1098. 

IB.  Invtted  error. — A  defendant  can  not 
stand  by  and  without  objection  allow  an 
issue  to  be  tried  as  though  properly  pre- 
sented by  the  pleadings  and  on  appeal 
escape  the  consequences  by  claiming  that 
the  complaint  failed  to  present  such  issue. — 
Slaughter  v.  Goldberg,  Bowen  &  Co.,  26  Cal. 
App.  318,  147  Pac.  90. 

16.  A  defendant  can  not  allow  an  issue 
to  be  tried  as  though  properly  presented 
by  the  pleadings  and  on  appeal  escape  the 
consequences  by  claiming  that  the  complaint 
failed  to  present  such  issue.  He  has  not 
sustained  substantial  injury  where  the  court 
refuses  to  send  the  case  back  to  have  the 
complaint  amended  when  the  proof  would 
be  the  same. — ^Boyle  v.  Coast  Improvement 
Co.,  27  Cal.  App.  714,  161  Pac.  25. 

17.  ViTtaen  reversal  neeessary. — ^The  prac- 
tice of  deciding  a  case  without  In  terms 
declaring  upon  reserved  rulings  touching 
the  admissibility  of  evidence  is  one  to  be 
reprobated  and  deplored,  and  where  sub- 
stantial injustice  to  a  litigant  results  the 
error  is  of  sufl!icient  gravity  to  call  for  a 
reversal. — Stanwood  v.  Oarson,  169  Cal.  640, 
147   Pac.   662. 

18.  It  is  only  when  a  Judg:ment  rests  for 
its  validity  upon  a  finding  which  is  not 
supported,  or  which  negatives  a  fact  ad- 
mitted by  the  pleadings,  that  injury  is 
worked  and  a  reversal  must  follow. — Thayer 
V.  Tyler,  169  Cal.  671,  147  Pac.  979. 
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19.  An  instruction,  in  an  action  by  a  pas- 
senger asrainst  a  street  railroad  company 
for  personal  Injuries,  that  the  plaintiff  was, 
as  a  matter  of  law,  not  firullty  of  contribu- 
tory negrligrence  in  riding:  on  the  runnlngr- 
board  of  the  car,  is  prejudicial  error. — Kelly 
V.  Santa  Barbara  Consol.  R.  Co.,  171  Cal.  416, 
153  Pac.  903. 

20.  Denial  of  a  Jury  trial  and  the  sub- 
stitution of  the  court  for  the  Jury  to  hear 
the  evidence  and  determine  the  facts  are 
errors  of  so  srrave  a  character  that  the 
court  will  not  refuse  to  reverse  the  case 
on  the  theory  that  Justice  had  not  miscar- 
ried by  the  Judennent. — In  re  Baird,  178  Cal. 
617,  160  Pac.  1078. 

21.  A  Judgrment  will  not  be  reversed  be- 
cause of  failure  to  make  flndinflrs  which 
would  not  necessitate  a  different  Judgment 
even  if  they  were  made  and  entered  in 
appellant's  favor. — Smith  v.  Smith,  173  Cal. 
724,    161    Pac.    496. 


22.  A  Judsrment  will  not  be  reversed  on 
the  ground  of  failure  to  find  on  a  particular 
issue  where  the  want  of  such  a  finding  is 
not  prejudicial  to  the  defendant. — Beggn  v. 
Smith,  26  Cal.  App.  582,  147  Pac.  686. 

23.  Minor  errors  in  rulingrs  on  the  admis- 
sibility of  evidence  do  not  constitute  grround 
for  reversal. — Bannister  v.  H.  Jevne  Co.,  28 
Cal.  App.  188,  161  Pac.  646. 


§476. 


1.  Presnfliptloa  of  notlee. — ^Upon  appeal 
from  a  Judgrment  entered  for  failure  to 
answer  after  demurrer  overruled,  it  will  be 
presumed  that  notice  of  the  order  over- 
ruling: the  demurrer  was  griven,  as  required 
by  section  476  of  the  Code  of  Civil  Proce- 
dure, where  the  appeal  Is  taken  upon  the 
Judgrment-roll  without  any  statement  or  bill 
of  exceptions. — Hooper  v.  Smith,  80  Cal.  App. 
46,  168  Pac.  666. 


TITLE  VII. 

OF  THE  PROVISIONAL  REMEDIES  IN  CIVIL  ACTIONS. 


§481. 

1.     AlBdavlt  for  order  of  arrest*  •tillleleBey 

of. — If  it  appears  from  the  affidavit  that  the 
defendant  is  about  to  depart  from  the  state 
with  intent  to  defraud  his  creditors,  a  suffi- 
cient case  is  made  out  to  warrant  his  arrest. 
The  person  making:  the  affidavit  may  follow 
the  statute  and  declare  in  positive  terms 
that  the  defendant  is  about  to  depart  from 
the  state  with  intent  to  defraud  his  cred- 
itors, or  he  may  set  out  the  facts  which 
will  warrant  the  Judg:e  in  concluding:  such 
to  be  the  intent  of  the  defendant.  In  either 
case  the  affidavit  will  be  held  sufficient. — 
In  re  Caples,  26  Cal.  App.  786,  148  Pac.  795. 

§609. 

CLAIM  AND  DBIilVERY. 

1-3.  Ab  to  nature  of  remedy. 
4-7.  Complaint. 
8.  Recovery  of  attorney's  fees. 

1.  As  to  nature  of  remedy. — The  term 
"claim  and  delivery,"  as  used  in  the  Code 
of  Civil  Procedure,  does  not  refer  to  a  form 
of  action  but  merely  to  an  auxiliary  remedy; 
in  this  state  there  is  but  one  form  of  action, 
which  has  no  name,  and  an  action  can  not 
be  defeated  as  it  could  be  at  common  law 
because  not  properly  named.  —  Benzler  v. 
Van  Fleet,  28  Cal.  App.  389,  162  Pac.  736. 

2.  An  action  in  the  form  of  claim  and 
delivery  can  be  maintained  ag:ainst  a  bailee 
for  the  recovery  of  personal  property,  or  its 
value  in  case  a  return  thereof  can  not  be 
had,  notwithstanding:  the  defendant  parted 
with  the  possession  of  the  property  prior 
to  the  commencement  of  the  action. — Benz- 
ler V.  Van  Fleet,  28  Cal.  App.  839,  162  Pac. 
736. 

3.  The  remedy  of  retaking:  personal  prop- 
erty throug:h  the  process  of  claim  and  deliv- 
ery is  not  to  be  classed  as  an  independent 


form  of  action  under  our  system  of  pleading:; 
but  it  Is  available  as  an  auxiliary  remedy 
in  any  action  where  the  plaintiffs  assert  a 
present  rig:ht  to  the  possession  of  personal 
property. — Costello  v.  Bell,  27  Cal.  App.  102, 
148  Pac.  948. 

4.  Complaint. — To  sustain  an  action  in 
replevin,  the  plaintiff  must  show  that  he  is 
entitled  to  the  possession  of  the  propert3% 
althoug:h  it  is  not  essential  that  he  should 
show  that  he  ever  had  actual  possession 
of  it. — Beg:fi:s  V.  Smith,  26  Cal.  App.  682,  147 
Pac.    686. 

6.  Where  the  complaint  in  an  action  in 
claim  and  delivery  fails  to  contain  a  direct 
averment  that  the  plaintiff  was  at  the  time 
of  the  commencement  of  the  action  the 
owner  and  entitled  to  the  possession  of  the 
property  sued  for,  and  the  answer  denies 
the  plaintlfTs  ownership  and  the  riffht  of 
possession,  the  defect  in  the  complaint  is 
cured. — BeggB  v.  Smith,  26  Cal.  App.  682, 
147  Pac.  586. 

6.  A  complaint  in  an  action  to  recover 
the  possession  of  personal  property,  whose 
only  aIlefi:ation  showing:  the  value  of  the 
demanded  property  is  contained  in  a  sched- 
ule of  mortg:ased  articles  contained  in  a 
copy  of  the  mortg:ag:e  attached  to  the  com- 
plaint, which  purports  to  g'ive  the  value  of 
some  of  the  articles,  is  insufficient. — Keiser 
V.  Levering:,  29  Cal.  App.  41,  154  Pac.  281. 

7.  In  an  action  to  recover  the  possession 
of  oil  palnting:s  and  other  pictures,  an 
objection  that  some  of  the  pictures  are  not 
sufficiently  described  in  the  complaint  should 
be  raised  by  demurrer  for  uncertainty,  and 
where  not  so  raised  and  the  defendant 
answers,  the  objection  is  waived. — Orchard- 
son  V.  Christie,  80  Cal.  App.  8,  157  Pac.  547. 

8.  Recovery  of  attorney's  fees.  —  Attor- 
ney's fees  are  not  recoverable  as  dama8:es 
in  actions  of  claim  and  delivery  or  conver- 
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sion. — Bradshaw  v.  "Rggera,  27  Cal.  App.  132, 
148   Pac.    961. 


§514. 


1.  Redelivery  to  defendant. — ^In  an  action 
in  claim  and  delivery,  the  right  of  the  de- 
fendant to  require  the  return  to  him  of 
property  taken  from  him  by  the  sheriff 
is  conditioned  upon  his  srlving:  to  the  sheriff 
an  undertakiniT  as  provided  by  section  514 
of  the  Code  of  Civil  Procedure,  but  the 
plaintiff  in  the  action,  as  well  as  the  sheriff, 
is  a  person  interested  in  the  sufficiency  of 
the  undertaking:,  by  reason  of  the  statutory 
requirement  of  notice  to  the  plaintiff  of 
justification  of  the  sureties  thereon,  and 
where  the  defendant  fails  to  proceed  with 
the  Justification  after  giving  the  undertak- 
ing, such  failure  constitutes  an  abandon- 
ment of  the  attempt  to  require  the  return 
of  the  property  to  himself,  and  gives  the 
plaintiff  the  right  to  have  it  delivered  to 
him  by  the  sheriff. — ^Bailey  v.  Baker,  28  Cal. 
App.  537,  153  Pac.  242. 


2.  Under  such  conditions,  mandamus  is 
the  proper  remedy  to  compel  the  delivery  of 
the  property  to  the  plaintiff.  —  Bailey  v. 
Baker,  28  Cal.  App.  537,  158  Pac  242. 


§515. 


1.  JiMtUlcatlon  of  siiretles. — The  obliga- 
tion of  the  defendant  to  cause  his  sureties 
to  Justify  is  a  positive  and  unconditional 
duty  which  must  be  performed  after  giving 
notice  to  the  plaintiff.  This  requirement  of 
notice  to  the  plaintiff  is  a  recognition  that 
the  plaintiff  as  well  as  the  sheriff  is  a 
person  interested  in  the  sufficiency  of  the 
undertaking. — ^Bailey  v.  Baker,  28  Cal.  App. 
537.  153  Pac.  242. 

2.  Failure  of  the  defendant  to  proceed 
with  the  Justification  of  his  sureties  is  an 
abandonment  of  his  attempt  to  require  the 
return  of  the  property  to  himself.  Such 
abandonment  gives  to  the  plaintiff  the  right 
to  have  the  property  delivered  to  him  by 
the  sheriff  Just  as  if  no  undertaking  had 
been  given. — Bailey  v.  Baker,  28  Cal.  App. 
537,  153  Pac.  242. 


CHAPTER  III. 


INJUNCTIONS. 


§  534.  Actions  concerning  water  rights   [new]. 


§525. 

INJUNCTION. 

1,  2.  Construction   of   code  provisions. 

3.  As  to  form  of  injunction. 

4.  As  to  what  is  an  injunction. 

5.  Staying  injunction,  power  of  court. 

1.  Construction  of  eode  proTl«lons« — Sec- 
tions 525  to  533,  relative  to  the  power  of 
the  superior  court  in  the  matter  of  tempo- 
rary Injunction,  are  not  unconstitutional 
as  encroaching  upon  the  original  Jurisdic- 
tion of  the  court  In  equity  cases  granted  by 
the  constitution  of  1879. — United  Railroads 
V.  Superior  Court,  170  Cal.  755,  161  Pac.  129. 

2.  The  legislature  by  sections  626  to  and 
including  533  of  the  Code  of  Civil  Proce- 
dure, in  a  title  headed  "Provisional  Reme- 
dies in  Civil  Actions,"  has  defined  with  pre- 
cision, so  far  as  it  may  do  so,  the  extent 
of  the  power  of  trial  courts  in  the  matter 
of  provisional  injunctions;  in  view  of  the 
nature  of  a  provisional  injunction,  an  in- 
junction designed  simply  to  prevent  certain 
acts  causing  injury  during  the  pendency  of 
the  litigation,  and  the  language  of  such 
code  sections,  it  is  apparent  that  the  legis- 
lature intended  to  devise  a  scheme  by  which 
the  status  pending  the  decision  on  the 
merits  might  be  definitely  and  finally  de- 
termined once  for  all. — ^United  Railroads  v. 
Superior  Court,  170  Cal.  755.  151  Pac.  129. 

8.  Ah  to  form  of  Injunction. — An  injunc- 
tion restraining  and  enjoining  a  former 
employee  of  a  laundry  company,  his  agents 
and  employees,  from  in  any  manner  solicit- 
ing, "but  not  receiving,"  laundry  work  from 


any  of  the  persons  who  were  customers 
of  the  plaintiff  prior  to  the  date  when  the 
defendant  left  the  plaintiff's  employ  with- 
out notice  or  warning,  along  the  route 
attended  to  by  the  defendant,  while  de- 
fendant was  employed  by  plaintiff,  and 
from  in  any  manner  attempting  to  induce 
any  of  said  customers  of  said  plaintiff, 
either  directly  or  indirectly,  to  withdraw 
any  of  their  business,  custom  or  patronage 
from  the  plaintiff,  has  the  effect,  notwith- 
standing the  use  of  the  phrase  "but  not 
receiving,"  of  enjoining  the  defendant  from 
In  any  manner  attempting  by  any  means, 
direct  or  indirect,  to  induce  any  of  the 
patrons  of  the  plaintiff  along  the  designated 
route  to  withdraw  any  of  their  business, 
custom  or  patronage  from  the  plaintiff. — 
New  Method  Laundry  Co.  v.  HiacCann,  174 
Cal.   26,   161  Pac.  990. 

4.  As  to  what  Is  an  Injnnetioni — A  re- 
straining order,  though  temporary  in  its 
effect,  is  an  injunction. — Laam  v.  McLAren, 
28  Cal.  App.  632,  158  Pac.  985. 

6.  Staying  Injnnistlonf  poorer  of  court* — 
In  view  of  the  constitutional  and  statutory 
provisions  of  our  law,  a  superior  court, 
which,  by  order  duly  and  regularly  made 
upon  notice  and  hearing,  has  granted  a 
temporary  or  provisional  injunction  abso- 
lutely restraining  a  defendant  from  the 
commission  of  certain  acts  during  the  pen- 
dency of  the  action,  without  reserving  any 
right  of  revocation  or  modification,  has  no 
power  to  subsequently  make  an  order  stay- 
ing the  operation  of  the  injunction  until 
the    final    determination    of    the    cause,    or 


ck.  III.] 


GRANTING      INJUNCTIONS— AGAINST     OFFICBR. 


11  62e,  52S« 


until  a  contemplated  appeal  from  the  order 
has  been  heard  and  determined.  —  United 
Railroads  v.  Superior  Court,  170  Cal.  765, 
151   Pac.    129. 


§  526. 

GRANTING  INJUNCTION. 

1.  Construction — Of  injunction. 

2.  — Of  section  (subd.  4). 

3-7.  As  to  what  may  be  enjoined  (subd.  1). 
8,  9.  — Irreparable  Injury  (subd.  2). 
10.  Multiplicity  of  suits  (subd.  6). 
11-13.  In  federal  court. 

1.  CoBstraetlon— Of  iajimctiott*— Equities 

are  weighed  in  ^rantingr  or  refusing  a  tem- 
porary injunction  and  are  to  be  considered 
in  interpretiner  it. — ^United  Railroads  v.  Su- 
perior Court,   172  Cal.  80,  155  Pac.   468. 

2.  <— Of  ■ectlon  (subd.  4)« — ^Under  para- 
grraph  4  of  the  second  part  of  this  section 
the  trustees  of  a  reclamation  district  are 
officers  of  the  law,  and  an  injunction  can 
not  be  granted  to  prevent  the  execution  of 
a  public  statute  by  officers  of  the  law. — 
Reclamation  Dist.  v.  Superior  Court,  171 
C;al.   672,    154  Pac.    845. 

8.  As  to  what  may  be  enjoined  (subd.  1). 
— The  use  by  a  tenant  in  common  of  more 
than  his  share  of  water  may  be  enjoined. — 
Barton  Land  &  Water  Co.  v.  Crafton  Water 
Co..  171  Cal.  89,  162  Pac.  48. 

4.  An  injunction  may  be  srranted  to  pre- 
vent the  defendants  from  interferingr  with 
an  easement  to  have  a  supply  of  water  flow 
from  their  lands  to  plaintiff's  property,  and 
damagres  may  be  awarded  for  cutting:  water- 
pipes. — Cheda  v.  Bodkin,  173  Cal.  75,  158 
Pac.  1025. 

5.  A  complaint  in  an  action  to  obtain  an 
injunction  restraining:  the  defendant  from 
enforcing:  a  default  judg:ment  obtained 
agrainst  the  plaintiff  in  a  justice's  court,  on 
the  g:round  that  the  default  and  judgment 
had  been  rendered  upon  an  insufficient  ser- 
vice of  summons,  fails  to  state  a  cause  of 
action,  where  it  is  not  alleg:ed  that  the 
plaintiff  has  or  ever  had  any  defense  on 
the  merits  to  the  action  in  the  justice's 
court,  or  that  the  Judg:ment  there  given 
was  not  in  fact  just. — ^Matson  v.  Batto  & 
Sons,  173  Cal.  800.  161  Pac.  1144. 

6.  Where  the  act  sought  to  be  enjoined  is 
only  partially  completed,  an  injunction  will 
lie  to  restrain  the  completion  of  the  threat- 
ened injury.  And  where  suit  is  begun  be- 
fore the  doing  of  the  wrongful  act  and 
during  the  pendency  of  the  suit  the  act  is 
done  by  the  defendant,  the  court  will  not 
thereby  be  deprived  of  its  jurisdiction. — 
Taft  V.  Washington,  29  Cal.  App.  197,  154 
Pac.  1078. 

7.  A  life  tenant  may  be  restrained  by 
injunction  from  tearing  up  a  disconnecting 
drain  pipe. — Taft  v.  Washington,  29  Cal. 
App.  199.  154  Pac.  1078. 

8.  —Irreparable  Injury  (subd.  2).  —  The 
jurisdiction  of  courts  of  equity  by  way  of 
injunction    to    restrain    waste,    to    prevent 


the  cutting  of  timber,  and  the  mining  of 
minerals,  is  one  of  comparatively  recent 
origin;  but  it  is  now  fully  recognized  and 
well  established.  If  the  nature  of  the  injury 
complained  of  goes  to  the  substance  of  the 
estate,  thereby  producing  irreparable  mis- 
chief, equity  will  interfere  in  limine,  and 
not  require  the  party  to  resort  to  an  action 
at  law,  and  this  independent  of  the  question 
of  the  insolvency  of  the  defendant.  —  El 
Dora  Oil  Co.  v.  United  States.  229  Fed.  946. 

9.  It  is  i\ot  necessary  that  the  plaintiff 
should  be  in  possession  in  a  suit  to  restrain 
the  waste  and  destruction  of  property,  and 
incidentally  to  have  an  accounting  for 
waste  already  committed. — El  Dora  Oil  Co. 
V.  United  States,  229  Fed.  946. 

10b  — Multiplicity  of  suits  (subd.  6)^— It  is 
one  of  the  peculiar  provinces  of  equity  to 
restrain  and  forbid  by  injunction  repeated 
acts  of  trespass  where  the  loss  sustained  is 
difficult  of  admeasurement  and  where  the 
leg:al  redress  involving  a  multiplicity  of 
suits  is  wholly  inadequate. — ^United  Rail- 
roads V.  Superior  Court,  172  Cal.  80,  155  Pac. 
463. 

11.  In  federal  court. — Bill  in  equity  will 
not  lie  in  the  federal  <;ourt  to  enjoin  the 
enforcement  of  a  judgment  entered  on  a 
compromise  made  by  a  guardian  ad  litem, 
where  the  proceedings  in  the  state  court 
were  in  accord  with  the  state  statute  and 
with  the  approval  of  the  state  court,  and 
the  bill  necessarily  involves  an  inquiry 
whether  the  ward  was  or  was  not  incompe- 
tent.— Eggers  V.  Krueger,  236  Fed.  852. 

12.  Bill  in  equity  to  enjoin  the  enforce- 
ment of  a  state  judgment  will  not  lie  in 
the  federal  court  where  it  is  based  upon 
the  same  g:rounds  as  the  litigation  had  in 
the  state  courts. — Eggers  v.  Krueger,  236 
Fed.   852. 

13.  Bill  in  equity  to  enjoin  the  enforce- 
ment of  a  Judg:ment  of  a  state  court  will 
not  lie  where  it  shows  that  there  was  a 
plain,  speedy  and  adequate  remedy  at  law 
in  the  courts  of  the  state  in  which  the 
judgment  was  rendered. — Eggers  v.  Krue- 
ger, 236  Fed.  862. 

§626a. 

1.  Injunction  against  officer  —  Construc- 
tion, ^vho  may  brine  action. — This  section 
does  not  forbid  a  taxpayer  from  seeking 
to  recover  on  behalf  of  his  municipality 
moneys  illegrally  expended. — Osburn  v.  Stone, 
170  Ca,l.  480,  150  Pac.  367. 

2.  -^'Wbat  showing  necessary. — A  resi- 
dent property  owner  and  taxpayer  has  no 
right  to  maintain  an  action  to  compel  the 
county  sheriff  to  pay  into  the  county  treas- 
ury certain  fees  collected  and  alleged  to 
have  been  wrongfully  appropriated  by  him, 
in  the  absence  of  a  showing  that  the 
proper  county  officers  have  refused  to  com- 
mence or  prosecute  such  a  proceeding  for 
the  protection  of  the  county's  interest. — 
Keith  V.  Hammel,  29  Cal.  App.  131,  154  Pac. 
871. 
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§634.  ACTIONS  CONCERNINO  WATER  RIGHTS.  In  any  action 
brought  by  a  riparian  owner  to  enjoin  tbe  diversion  of  water  appropriated  or  proposed 
to  be  appropriated,  or  the  use  thereof,  against  any  person  or  persons  appropriating  or 
proposing  to  appropriate  such  waters,  the  defendant  may  set  up  in  his  answer  that 
the  water  diverted  or  proposed  to  be  diverted  is  for  the  irrigation  of  land  or  other 
public  use,  and,  in  such  case,  he  shall  also  in  such  answer  set  forth  the  quantity  of 
water  desired  to  be  taken  and  necessary  to  such  irrigation  of  land  or  the  public  use, 
the  nature  of  such  use,  the  place  where  the  same  is  used  or  proposed  to  be  used,  the 
duration  and  extent  of  the  diversion  or  the  proposed  diversion,  including  the  stages 
of  the  flow  of  the  stream  at  and  during  the  time  in  which  the  water  is  to  be  diverted, 
and  that  the  same  may  be  diverted  without  Interfering  with  the  actual  and  necessary 
beneficial  uses  of  the  plaintiff,  and  that  such  defendant  so  answering  desires  that  the 
court  shall  ascertain  and  fix  the  damages,  if  any,  that  will  result  to  the  plaintiff  or  to 
his  riparian  lands  from  the  appropriation  of  the  water  so  appropriated  or  intended  to 
be  appropriated  by  defendant 

The  plaintiff  may  serve  and  flie  a  repiy  to  the  defendant's  answer  stating  plaintlfTs 
rights  to  the  water  and  the  damage  .plaintiff  will  suffer  by  the  defendant's  taking  of 
the  water,  and  plaintiff  may  implead  as  parties  to  the  action  all  persons  necessary  to 
a  full  determination  of  the  rights  of  plalntifC  to  the  water  and  the  damages  plaintiff 
will  suffer  by  the. proposed  taking  by  defendant,  and  the  court  shall  have  jurisdiction 
to  hear  and  determine  all  the  rights  to  water  of  the  plaintiff  and  other  parties  to 
the  action,  and  said  parties  shall  have  a  right  to  state  and  prove  their  rights,  and 
shall  be  bound  by  the  judgment  rendered  the  same  as  though  made  parties  plaintiff  at 
the  commencement  of  the  action. 

[Appropriation  and  damages  fixed.]  Upon  the  trial  of  the  case  the  court  shall 
receive  and  hear  evidence  on  behalf  of  the  respective  parties,  and  If  the  court  finds 
that  the  allegations  of  such  answer  are  true  as  to  the  aforesaid  matters,  and  that  the 
appropriation  and  diversion  of  such  waters  is  [are]  for  Irrigation  of  land  or  other  public 
use  and  that,  after  allowing  sufficient  water  for  the  actual  and  necessary  beneficial 
uses  of  the  plaintifC  and  other  parties,  there  is  water  available  to  be  beneficially  appro- 
priated by  such  defendant  so  answering,  the  court  shall  fix  the  time  and  manner 
and  extent  of  such  appropriation  and  the  actual  damages,  if  any,  resulting  to  the 
plaintiff  or  other  parties  on  account  of  the  same,  and  in  fixing  such  damages  the  court 
shall  be  guided  by  paragraph  four  of  section  one  thousand  two  hundred  forty-eight 
of  this  code,  and  if,  upon  the  ascertainment  and  fixing  of  such  damages  the  defendant, 
within  the  time  allowed  in  section  one  thousand  two  hundred  fifty-one  of  this  code 
for  the  payment  of  damages  in  proceedings  in  eminent  domain,  shall  pay  into  court 
the  amount  of  damages  fixed  and  the  costs  adjudged  to  be  paid  by  such  defendant,  or 
give  a  good  and  sufficient  bond  to  pay  the  same  upon  the  final  settlement  of  the  case, 
the  injunction  prayed  for  by  the  plalntifC  shall  be  denied  to  the  extent  of  the  amount 
the  defendant  Is  permitted  to  appropriate,  as  aforesaid,  and  the  temporary  Injunction, 
if  any  has  been  granted,  shall  be  vacated  to  the  extent  aforesaid; 

[Appeai.]  provided,  that  any  of  the  parties  may  appeal  from  such  Judgment  as  in 
other  cases; 

[No  injunction,  when.]  and  provided,  further,  that  if  such  judgment  is  in  favor  of 
the  defendant  and  If  he  upon  and  pending  such  appeal  shall  keep  on  deposit  with  the 
clerk  of  said  court  the  amount  of  such  damages  and  costs,  or  the  bond,  if  it  be  given, 
so  awarded  to  be  paid  to  the  plaintifT  or  other  parties  in  the  event  such  Judgment  shall 
be  affirmed,  no  injunction  against  the  appropriation  of  the  amount  the  defendant  is 
permitted  to  appropriate  as  aforesaid  shall  be  granted  or  enforced  pending  such  appeal, 
and,  upon  the  acceptance  by  the  plaintifC  or  other  parties  of  such  amount  so  awarded 
or  upon  the  affirmation  of  such  decision  on  Sippeal  so  that  such  Judgment  shall  become 
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final,  the  defendant  shall  have  the  right  to  divert  and  appropriate  from  such  stream, 
against  such  plaintiff  or  other  parties  and  his  successors  in  interest,  the  quantity  of 
water  therein  adjudged  and  allowed. 

[Jury  trial.]  Upon  the  filing  of  such  answer  as  is  herein  provided  for,  the  parties 
plaintiff  or  other  parties  and  defendant  shall  be  entitled  to  a  jury  trial  upon  the  issues 
as  to  damages  so  raised,  as  provided  in  title  seven,  part  three  of  this  code,  applying 
to  actions  in  eminent  domain. 

History:     Enactment  approved  May  19,  1917,  Stats,  and  Amdts.  1917, 
p.  474.     In  effect  July  27,  1917. 

CHAPTER  IV. 


ATTACHMENT. 

$  540.  Writ,  to  whom  directed  and  what  to  state. 

I  554.  Proceedings  to  release  attachment,  before  whom  taken. 

§  555.  Attachment,  in  what  cases  may  be  released,  and  upon  what  terms. 


§837. 

ATTACHBIBNT. 

1.  Construction  of  section. 
2-7.  As  to  who  may  have. 
8.  LAches. 

1.  ConMtravtloB  of  aeettoa. — The  limita- 
tion of  the  right  of  attachment  to  actions 
upon  unsecured  contracts  applies  only 
where  the  defendants  reside  in  this  state. — 
Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co..  171  Cal.  173,  152  Pac.  542. 

2.  As  to  who  mukT  haT«« — An  attachment 
acrainst  a  corporation  by  creditor  who  is 
a  director  thereof  is  not  for  that  reason 
alone  invalid. — ^Title  Ins.  &  Trust  Co.  v. 
California  Devel.  Co.,  171  Cal.  173,  152  Pac. 
542. 

3.  A  creditor  may  levy  an  attachment 
upon  property  of  his  debtor,  though  he 
knows  his  debtor  to  be  insolvent  and  thouffh 
he  levies  the  attachment  for  the  purpose 
of  securing:  a  preference  over  other  cred- 
itors,— Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co..  171  Cal.  173.  162  Pac.  542. 

4.  A  creditor  is  not  precluded  from  levy- 
ing: an  attachment  by  his  knowledge  of  the 
fact  that  the  debtor  is  insolvent,  nor  is 
the  validity  of  the  attachment  affected  by 
his  intention  to  secure  a  preference  for  the 
debt. — Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  178.  152  Pac.  642. 

5.  An  action  to  recover  in  the  form  of 
damages  for  breach  of  a  contract  of  em- 
ployment, the  commissions,  at  a  specified 
percentagre.  which  the  plaintiffs  would  have 
earned  had  the  contract  not  been  broken, 
is  an  action  in  which  a  writ  of  attachment 
will  issue. — Hamburger  v.  Halpern.  28  Cal. 
App.  317.  152  Pac.  61. 

6.  Where  under  a  contract  of  sale  the 
vendor  retains  the  title  to  the  property 
until  all  payments  are  made  he  is  not 
entitled  to  an  attachment  in  an  action  to 
recover  an  unpaid  balance  because  he  has 
security  for  the  purchase  price. — Rlchvale 
Land  Co.  v.  Johnson,  28  Cal.  App.  296,  162 
Pac.    312. 


7.  A  vendor  under  an  executory  contract 
for  the  sale  of  real  property  who  retains 
the  title  until  all  payments  are  made  is  not 
entitled  to  have  other  property  of  the  ven- 
dee attached  in  an  action  to  recover  overdue 
and  unpaid  payments. — ^Richvale  Land  Co. 
V.  Johnson.  28  Cal.  App.  296,  152  Pac.  312. 

8.  Lachea.^ — ^The  fact  that  an  attaching 
creditor  does  not  assert  his  rights  for  two 
years  after  the  levy  does  not  necessarily 
bar  his  remedy  on  the  ground  of  laches. — 
Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co.,   171  Cal.  174,  152  Pac.  542. 

§588. 

AFFIDAVIT  TO  PROCURB  ATTACHMBNT. 

1.  Construction   of  section — Subdivision  1. 

2.  — Subdivision  4. 
3-5.  The  affidavit. 


1.  Conaitnietloii  of  seetloa     gabdtvialoa  1. 

— Although  section  813  establishes  a  lien  for 
work  done  or  material  furnished  for  the 
construction,  repair,  or  equipment  of  a 
steamer  or  vessel  or  boat,  there  is  nothing 
to  prevent  a  mechanic  or  laborer  or  ma- 
terialman from  having  an  attachment  under 
the  general  law.  The  lien  contemplated  by 
this  subdivision  is  not  such  a  one  as  is 
contemplated  by  the  special  law  for  the 
enforcement  of  liens  as  laid  down  in  sec- 
tions 813  et  seq.  of  this  code.  A  plaintiff 
is  not  barred  from  availing  himself  of  the 
general  law  relating  to  attachments  on  the 
assumption  that  the  debt  was  "secured  by 
mortgage  or  lien  upon  real  or  personal 
property,  or  pledge  of  personal  property." — 
Graham  v.  Ann  is,  28  Cal.  App.  754,  153  Pac. 
981. 

2.  —. Subdlvlsloa  4. — An  affidavit  for  an 
attachment  which  states  "that  the  said 
attachment  is  not  sought  ...  to  hinder, 
delay  or  defraud  any  creditor  or  creditors 
of  the  said  defendant"  does  not  meet  the 
requirements  of  section  538  of  the  Code  of 
Civil  Procedure,  where  there  are  three  de- 
fendants, and  if  not  amended  upon  motion 
of  the  plaintiff  at  or  before  the  hearing  of 
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the  application  to  discharge  the  writ,  the 
application  should  be  grranted. — Peterson  v. 
Begrsrs,  26  Cal.  App.  760,  148  Pac.  541. 

3.  Tbe  affidavit* — The  fraud  which  will 
destroy  the  rigrht  of  attachment  must  be 
something-  in  the  nature  of  a  want  of  merit 
in  the  claim,  or  of  collusion  between  the 
attaching  creditor  and  his  debtor.  —  Title 
Ins.  &  Trust  Co.  v.  California  Devel.  Co., 
171   Cal.    174,    152    Pac.   642. 

4.  The  fact  that  an  affidavit  for  attach- 
ment Is  false  in  alleging  that  the  attach- 
ment is  not  sought  nor  the  action  instituted 
for  the  purpose  of  defrauding  or  delaying 
creditors,  does  not  necessarily  invalidate 
the  attachment. — ^Tltle  Ins.  &  Trust  Co.  v. 
California  Devel.  Co.,  171  Cal.  174,  152  Pac. 
542. 


5.  An  affidavit  of  an  attachment,  defec- 
tive in  a  substantive  particular  in  that  it 
refers  only  to  one  defendant  when  there  are 
three,  may  be  amended  upon  motion  of  the 
plaintiff  at  or  before  the  hearing  of  the 
application  to  discharge  the  writ. — Peterson 
V.  Beggs,  26  Cal.  App.  760,  148  Pac.  641. 


§539. 


1.  TlBdertaklng  on  attachment— -Relcaae 
of  •nretles.  —  Sureties  on  an  undertaking 
given  to  release  an  attachment  are  not 
released  by  a  stipulation  of  the  parties 
to  the  action  made  in  open  court  that  the 
Judgment  rendered  in  the  action  should  be 
final. — Meyer  v.  Jones,  32  Cal.  App.  378,  16S 
Pac.  67. 


§640.    WBIT,  TO  WHOM  DIBEOTED  AND  WHAT  TO  STATE.     The 

writ  must  be  directed  to  the  sheriff  of  any  county  in  which  property  of  such  defendant 
may  be,  and  must  require  him  to  attach  and  eafely  keep  all  the  property  of  such 
defendant  within  his  county  not  exempt  from  execution,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  plalntifTs  demand  against  such  defendant,  the  amount  of 
which  must  be  stated  in  conformity  with  the  complaint,  unless  such  defendant  give 
him  security  by  the  undertaking  of  at  least  two  sufficient  sureties  in  an  amount  suffi- 
cient to  satisfy  such  demand  against  such  defendant,  besides  costs,  or  in  an  amount 
equal  to  the  value  of  the  property  of  such  defendant  which  has  been  or  is  about  to 
be  attached;  in  which  case  to  take  such  undertaking. 

[If  more  than  one  defendant.]  In  the  event  that  the  action  is  against  more  than 
one  defendant,  any  defendant  whose  property  has  been  or  is  about  to  be  attached  in 
such  action  may  give  the  sheriff  such  undertaking,  and  the  sheriff  shall  take  the  same» 
and  such  undertaking  shall  not  subject  such  defendant  to  or  be  answerable  for  any 
demand  against  any  other  defendant,  nor  shall  the  sheriff  thereby  be  prevented  from 
attaching  or  be  obliged  to  release  from  attachment,  any  property  of  any  other  defend- 
ant; provided,  however,  that  such  defendant,  at  the  time  of  giving  such  undertaking 
to  the  sheriff,  shall  file  with  the  sheriff,  a  statement,  duly  verified  under  oath,  wherein 
such  defendant  shall  aver  and  declare  that  the  other  defendant  or  defendants  in  the 
action  in  which  said  undertaking  was  given  has  or  have  not  any  interest  or  claim  of 
any  nature  whatsoever  in  or  to  said  property.  Such  statement  must  further  contain 
the  character  of  such  defendant's  title  and  the  manner  in  which  he  acquired  title  to 
such  attached  property;  provided,  further,  that  before  said  attachment  shall  be  re- 
leased, the  undertaking  required  by  this  section  must  be  approved  by  the  Judge  of 
the  court  issuing  same  or  if  said  writ  of  attachment  is  from  another  county,  then  by 
a  Judge  of  a  court  of  similar  jurisdiction  in  the  county  where  the  levy  shall  have 
been  made. 

Several  writs  may  be  issued  at  the  same  time  to  the  sheriffs  of  different  counties. 

History:  Enacted  March  11,  1872,  a  re-enactment  of  §123  of  Prac- 
tice Act,  as  amended  in  1860;  amendment  approved  May  26,  1917, 
Stats,  and  Amdts.  1917,  p.  938.     In  effect  July  27,  1917. 


1.     Writ    of    attaduneBt— CoBstmetioa. — 

This  section  manifestly  means  that  the 
plaintiff  can  not  have  the  property  attached 
if  the  required  security  is  given  by  a  bond 
to  prevent  the  attachment.  But  the  sec- 
tion requires  that  the  bond  must  be  given 
by  the  one  whose  property  is  about  to  be 
attached.  Its  demand  is  that  "such  defen- 
dant" give  the  security. — Thayer  v.  Braden, 
27  Cal.  App.  435,  160  Pac.  658. 


2.  Duty  of  mUerUi. — ^The  sheriff  had  no 
discretion  but  to  obey  the  writ  commanding 
him  to  "attach  and  safely  keep  all  the 
property."  It  is  his  duty  to  preserve  such 
property  at  his  peril. — Callahan  v.  Danzlger, 
172  Cal.  738,  168  Pac.  760. 

3.  In  keeping  property  under  process, 
the  same  prudence  and  economy  should  be 
exercised  as  in  the  ordinary  business  affairs 
of  life.  No  unnecessary  expense  should 
be  Incurred  therein. — Callahan  v.  Danziger, 
172   Cal.   738,   158   Pac.   760. 
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§642. 


§547. 


1.     AttachmeBt  of  personalty^What 

The  frame  houae»  derrick  and  ricrs  of  an 
oil  developiner  corporation  are  not  a  part 
of  the  realty  requlrlngr,  in  case  of  attach- 
ment, that  the  method  provided  for  the 
attachment  of  real  property  be  pursued, 
where  such  equipment  is  capable  of  being: 
dismantled  and  carted  away. — Callahan  v. 
Danzl^er,  172  Cal.  738,  158  Pac.  760. 

§644. 

GARNISHHSNT. 

1.  Construction  of  section. 

2,  8.  Liability  of  grarnishee. 

4.  What  may  be  gramisheed. 

6,  6.  Who  may  be  grarnisheed. 

1.  GoBstraetloa  of  acetlOB.  —  The  grar- 
nishee process,  in  this  state,  is  intended  as 
a  substitute  for  a  creditor's  bill.  In  such 
a  bill  it  was  necessary  for  the  plaintiff  to 
allegre  the  securing:  of  a  Judgment  agrainst 
the  principal  debtor,  the  issuance  of  an 
execution  and  its  return  unsatisfied. — ^BCar- 
shall  V.  Wentz,  28  Cal.  App.  640,  153  Pac. 
244. 

2.  UabtUty  of  Kanilshoo.^-The  liability 
of  the  grarnishee  is  fixed  by  the  service 
upon  him  and  as  of  the  date  of  the  service 
and  continues  until  one  of  two  things  hap- 
pens: 1.  The  discharge  of  the  attachment; 
or,  2.  The  satisfaction  of  the  Judgrment. — 
Marshall  v.  Wentz,  28  Cal.  App.  540,  158 
Pac.   244. 

3.  A  grarnishee's  liability  in  the  case  of  a 
debt  due  from  him  is  grrounded  upon  and 
Is  limited  by  his  liability  to  the  defendant 
in  the  principal  action  whereby  the  latter 
has  at  the  time  of  the  gramishment  a  cause 
of  action,  present  or  future,  agrainst  him. — 
American  Exchangre  Nat.  Bank  v.  Superior 
Court,  29.  Cal.  App.  8,  164  Pac.  279. 

4.  What  may  be  saralaheed. — The  lia- 
bility of  a  stockholder  of  a  corporation  on 
an  assessment  is  a  debt  subject  to  grar- 
nishment,  it  beingr  a  liability  arising:  from 
contract. — Marshall  v.  Wentz.  28  Cal.  App. 
540,  163  Pac.  244. 

6.  "Wlio  may  be  sanilsheed. — A  Judgement 
creditor  may  bring:  an  action  agrainst  a  gar- 
nishee upon  whom  notice  was  served  under 
an  attachment  issued  in  the  action  before 
5udg:ment,  without  first  availing:  himself  of 
proceedings  supplementary  to  execution. — 
Marshall  v.  Wentz,  28  Cal.  App.  540,  153  Pac. 
244. 

6.  After  the  delivery  of  a  check,  the 
drawer  can  not  be  grarnisheed  as  debtor 
of  the  payee  in  respect  to  the  debt  for 
which  the  check  is  g:iven. — ^American  Ex- 
changre  Nat.  Bank  v.  Superior  Court,  29  Cal. 
App.   8,   154  Pac.   279. 


§645. 


1.  Citation  of  grarnishee.  —  A  Judgrment 
debtor  is  not  a  party  to  a  grarnishment  pro- 
ceeding: to  condemn  a  claim  due  him  from 
a  third  person,  and  is  not  bound  by  a  Judg:- 
ment  dischargring:  the  g:amishee. — ^New  York 
Life  Ins.  Co.  v.  Dunlevy,  241  17.  S.  518, 
60  li.  Ed.  1140,  36  Sup.  Ct.  Rep.  613. 


1.  Attachment— Periahable  property,  what 

Uu — The  "perishable  property"  which  a  sher- 
iff holds  under  attachment  and  which  he 
may  sell  under  section  547  of  the  Code  of 
Civil  Procedure  without  an  order  of  court, 
is  that  which  because  of  its  nature  or 
Inherent  qualities  is  liable  to  material  de- 
preciation in  value  from  decay  or  other 
causes  pending:  the  termination  of  the  liti- 
gation, and  does  not  include  property  which 
is  lessened  in  value  and  has  become  worse 
by  being:  kept. — Callahan  v.  Danzigrer,  172 
Cal.  738,  158  Pac.  760. 

2.  Lumber  blown  down  from  oil  rig:s, 
timbers,  tanks,  irons,  shovels,  picks,  stoves 
and  cookins  utensils,  beddipg:  and  various 
implements  used  in  connection  with  the 
business  of  mining  and  drilling:  for  oil,  are 
not  ''perishable"  property.  —  Callahan  v. 
Danzigrer,  172  Cal.  738,  158  Pac.  760. 

S.  Selling  -vrlthont  order  of  eovrt. — ^The 
sheriff  may  be  compelled  by  proper  process 
to  sell  perishable  property,  even  where 
there  is  no  order  from  the  court  or  Judgre. 
— Henry  Cowell  Lime  &  Cement  Co.  v.  Fig:el, 
27  Cal.  App.  11,  148  Pac.  796. 

4.  While  the  sheriff  may  sell  without  an 
order  of  the  court  or  Judge  the  perishable 
property,  yet  the  correct  practice  is  for  the 
parties  to  proceed  under  section  648. — 
Henry  Cowell  Lime  &  Cement  Co.  v.  Figel, 
27  Cal.  App.   11.  148  Pac.  796. 


§648. 


1.  Attachment  — -  Order    directing    sale. — 

Where  the  defendants  desire  to  have  at- 
tached property  sold  before  the  termination 
of  the  action,  they  should  apply  for  an 
order  directing  its  sale. — Callahan  v.  Dan- 
ziger,  172  Cal.  738,  158  Pac.  760. 

2.  If  it  had  been  made  to  appear  satis- 
factorily to  the  court  that  the  interest  of 
the  parties  would  have  been  subserved  by  a 
sale  thereof,  it  would  have  been  its  duty 
to  make  such  an  order  without  regard  to 
the  question  whether  or  not  the  property 
was  perishable.— -Callahan  v.  Danziger,  172 
Cal.  788,  158  Pac.   760. 

8.  The  decision  of  the  trial  court  upon 
the  question  of  propriety  of  ordering  a  sale 
is  final  and  conclusive,  for  no  appeal  has 
been  provided  for  therefrom. — ^Henry  Cow- 
ell Lime  &  Cement  Co.  v.  Flgel,  27  Cal.  App. 
11,  148  Pac.  796. 

4.  Although  section  547  makes  it  the 
duty  of  the  sheriff,  without  an  order  from 
the  court  or  Judge,  to  sell  perishable  prop- 
erty, and  the  officer  could  be  compelled  by 
proper  process  to  perform  it,  yet  it  is 
doubtless  the  correct  practice  for  the  par- 
ties to  proceed  under  this  section  where 
the  property  is  of  a  perishable  nature,  and 
upon  such  showing  be  entitled  to  an  order 
directing  its  sale,  since  obviously  the  sale 
of  property  of  that  character  would  cer- 
tainly be  to  subserve  the  interests  of  the 
parties  to  the  action. — ^Henry  Cowell  Lime 
ft  Cement  Co.  v.  Figel,  27  Cal.  App.  11,  148 
Pac.  796. 
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8  562.  Slven  pursuant  to  sections  664  and  666  of 
^_.^  ,_^._.  ^  ^  .  the  same  code,  for  the  release  of  an  attach- 
1.  Salt  o-  «-dert.kl-ir-Con.traetl««.-  ^^„^  ^^^  Issuance  and  return  of  an 
Under  section  662  of  the  Code  of  Civil  Pro-  execution  are  a  condition  precedent  to  the 
cedure.  providing:  that  if  an  execution  be  re-  right  to  commence  an  action  upon  the  un- 
turned unsatisfied  In  whole  or  In  part  the  dertaking.— Curtln  v.  Katchlnskl,  31  Cal. 
plaintiff     may    prosecute    any    undertaking  App.  768,  161  Pac.  764. 


§  564.  PROOEEDINOS  TO  RELEASE  ATTACHMENT,  BEFORE  WHOM 

TAKEN.  Whenever  any  defendant  has  appeared  In  the  action,  such  defendant  may 
upon  reasonable  notice  to  the  plaintiff,  apply  to  the  court  in  which  the  action  is  pend- 
ing, or  to  the  judge  thereof,  for  an  order  to  discharge  the  attachment  wholly,  or  in 
part;  and  upon  the  execution  of  the  undertaking  mentioned  in  the  next  section,  an 
order  may  he  made  releasing  from  the  operation  of  the  attachment,  any  or  all  of  the 
property  of  such  defendant  attached;  and  all  of  the  property  so  released  and  all  of 
the  proceeds  of  the  sales  thereof,  must  be  delivered  to  such  defendant  upon  the  Justi- 
fication of  the  sureties  on  the  undertaking,  if  required  by  the  plaintiff.  Such  Justifi- 
cation must  take  place  within  five  days  after  the  notice  of  the  filing  of  such  under- 
taking. 

History:  Enacted  March  11,  1872,  founded  upon  fi  136  of  Practice 
Act,  as  amended  in  1854;  amended  March  9,  1880,  Code  Amdts.  1880 
(C.  C.  P.  pt.),  p.  4;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and 
Amdts.  1900-1,  p.  141;  Act  held  unconstitutional,  see  History,  Kerr's 
Cyc.  C.  C,  fi  4;  amended  March  20, 1907,  Stats,  and  Amdts.  1907,  p.  708. 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  444;  May  26,  1917,  Stats,  and 
Amdts.  1917,  p.  939.     In  effect  July  27,  1917. 

1.    Release    ef    sttaehment. — ^Where     the  or  apply  to  the  court  for  an  order  for  its 

owner  of  the  property   attached   desires   to  sale. — Callahan  v.  Danziger,  172  Cal.  788,  158 

avoid  the  expense  of  keepers'  fees,  he  should  Pac.  760. 
have   the  attachment   released'  under   bond, 

§  666.    ATTACHMENT,  IN  WHAT  OASES  ISAY  BE  RELEASED,  AND 

UPON  WHAT  TERMS.  Before  making  such  order,  the  court  or  Judge  must  require 
an  undertaking  on  hehalf  of  such  defendant,  hy  at  least  two  sureties,  residents  and 
freeholders  or  householders  In  the  state  to  the  effect  that  in  case  the  plaintiff  .recovers 
Judgment  in  the  action  against  the  defendant,  hy  whom,  or  in  whose  hehalf  such 
undertaking  shall  he  given,  such  defendant  will,  on  demand,  redeliver  the  attached 
property  so  released  to  the  proper  officer,  to  be  applied  to  the  payment  of  any  Judg- 
ment in  such  action  against  said  defendant,  or  in  default  thereof,  that  such  defendant 
and  sureties  will,  on  demand,  pay  to  the  plaintiff  the  full  value  of  the  property  released 
not  exceeding  the  amount  of  such  Judgment  against  such  defendant.  The  court  or 
Judge  making  such  order  may  -fix  the  sum  for  which  the  undertaking  must  be  executed, 
and  if  necessary  In  fixing  such  sum  to  know  the  value  of  the  property  released,  the 
same  may  be  appraised  by  one  or  more  disinterested  persons,  to  be  appointed  for 
that  purpose.  The  sureties  may  be  required  to  Justify  before  the  court  or  Judge  and 
the  property  attached  can  not  be  released  from  the  attachment  without  their  Justifica- 
tion if  the  same  is  required. 

History:  Enacted  March  11,  1872,  founded  upon  S 137  Practice 
Act,  as  amended  in  1854;  amended  March  24,  1874,  Code  Amdts.  1873-4, 
p.  308;  by  Code  Commission,  Act  March  8,  1901,  Stats,  and  Amdts. 
1900-1,  p.  141;  Act  held  unconstitutional,  see  History,  Kerr's  C.  C, 
S4;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  709,  Kerr*s 
Stats,  and  Amdts.  1906-7,  p.  444;  May  26,  1917,  Stato.  and  Amdts.  1917, 
p.  939.     In  effect  July  27,  1917. 

1.    Release  of  attadunent^ActloB  ov  vn-  unnecessary,  and  therefore  excused,  by  rea- 

dertakiair* — In  an  action  on  an  undertaking  son  of  the  fact  that  the  Judgment  debtors 

to   release  property   attached,   the   issuance  had   gone   into   bankruptcy  and   had   never 

and  return  of  an  execution  are  not  rendered  obtained    their    discharge,    as    the    national 
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bankruptcy  act  contains  no  inhibition 
against  the  Issuance  and  levy  of  executions 
after  the  lapse  of  one  year  as  agrainst  debt- 
ors who  have  not  obtained  their  discharge 
within  that  time. — Curtin  v.  Katchinski,  31 
Cal.  App.  768.  161  Pac.  764. 


§666. 


1.  MotloB  to  dlackarve  attachncat^lfo* 
tice  miMt  speelfy  sroiuida* — A  notice  to  dls- 
charsre  a  writ  of  attachment  "because  the 
said  writ  was  improperly  issued"  is  insuf- 
ficient in  that  it  falls  to  specify  the  partic- 
ular grrounds  therefor. — Qarrett  v.  Oarrett, 
31  Cal.  App.  178.  169  Pac.  1060. 

2.  — Irreswlfliiitlca  waived  by  defeadaat* — 

A  subsequent  llenholder  can  not  assail  an  at- 
tachment for  defects  in  procedure  with  re- 
gard to  matters  that  are  personal  to  the 
debtor,  such  as  the  failure  to  fflve  a  bond, 
or  omissions  in  the  aflldavit  required  by 
statute.  In  other  words,  where  there  is  a 
bona  fide  claim,  mere  Irregularities  in  the 
levy  of  the  attachment  not  objected  to  by 
the  defendant  can  not  be  taken  advantage 
of  by  subsequent  lien  claimants.  But  this 
rule  does  not  apply  where  the  attachment 
lien  itself  Is  assailed  for  actual  fraud  in  its 
creation,  operating  directly  upon  the  rlsrhts 
of  the  party  complaininflr.  Such  is  the  na- 
ture of  the  attack  here  made  by  the  salt 
company. — Title  Ins.  &  Trust  Co.  v.  Califor- 
nia Devel.  Co..  171  Cal.  174.  162  Pac.  642. 


§668. 

ATTACHMBNT— WHEN    VTRIT    MUST    BB 

DISCHARGED. 

1.  Construction  of  section. 
2.  3.  Amending  defective  affidavit,  eCTect  of. 
4.  When  defective  affidavit  not  amended. 

1.  CoBstmetlon  of  sectloa. — Inasmuch  as 
an  affidavit  may  be  made  by  or  on  behalf 
of  the  plaintiff  under  section  688  "we  see 
no  reason  why  an  amended  affidavit  also 
may  not  be  made  on  behalf  of  the  plaintiff." 
— Nichols  V.  Davis,  168  Cal.  670,  143  Pac. 
768. 

2.  Amendlair  defective  afldavlt,  effect  of. 
— Where  the  affidavit  was  defective  in  fail- 
ing: to  state  that  the  defendant  was  a  non- 
resident but  was  remedied  by  amendment 
under  this  section,  it  was  error  to  dissolve 
the  attachment  in  so  far  as  the  grounds 
were  based  upon  the  original  defective  affi- 
davit— ^Hamburgrer  v.  Halperm.  28  Cal.  App. 
317.   152  Pac.   61. 

8.  A  defect  in  the  affidavit  of  Justifica- 
tion of  sureties  is  amendable,  and  when 
corrected  It  has  the  eflCect  of  validatinsT  the 
attachment  from  the  besrlnningr. — Bone  v. 
Trafton,   31  Cal.  App.  80,  169  Pac.   819. 

4.  "Wlicre  defective  afldavit  not  ameaded. 
— Where  an  affidavit  lacks  only  a  substan- 
tive particular  and  is  amendable,  but  no 
such  amendment  was  sugTsrested.  the  attach- 
ment must  be  dlschargred. — ^Peterson  v. 
Begga,  26  Cal.  App.  760,  148  Pac.  641. 


CHAPTER  V. 

BECEIVEBS. 
{  570.  Disposition  of  unclaimed  funds  in  hands  of  receiver. 


§664. 


1.  Appolatmeat  of  receiver. — In  an  action 
to  foreclose  a  deed  of  trust  securingr  bonds, 
a  holder  of  bonds  who  does  not  appear  In 
the  proceeding  individually  is  bound  by 
the  bona  fide  acts  of  the  plaintiff,  as  trustee 
for  the  holders  of  the  bonds.  In  making:  an 
application  for  the  appointment  of  a  re- 
ceiver; when,  however,  he  does  so  appear, 
he  Is  entitled  to  stand  upon  his  own  rlgrhts 
and  to  take  such  action  as  he  sees  fit  for 
the  protection  thereof. — Title  Ins.  &  Trust 
Co.  V.  California  Devel.  Co..  171  Cal.  174, 
162  Pac.  564. 

2.  It  is  the  duty  of  such  a  bondholder, 
however,  to  make  timely  objection  to  the 
appointment  of  the  receiver,  and  failure  to 
make  such  objection  Is  a  waiver  of  such 
rigrht. — ^Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  174,  162  Pac.  664. 

3.  Such  a  bondholder  Is  not  entitled  upon 
appeal  to  present  points  of  attack  which  he 
did  not  present  in  the  court  below,  and 
where  his  motion  to  dischargre  the  receiver 
is  founded  on  the  sole  grround  that  the  un- 
dertakingfs  were  insufficient,  he  can  not,  after 
final  decree,  raise  In  the  appellate  court  for 
the  first  time  the  objection  that  the  com- 
plaint   and    the    affidavit    accompanying:    it 


were  insufficient  to  authorize  the  appoint- 
ment of  the  receiver,  althougrh  such  objection 
would  have  been  grood  if  not  waived. — Title 
Ins.  &  Trust  Co.  v.  California  Devel.  Co.,  171 
Cal.  174,  162  Pac.  664. 

4.  In  the  event  that  the  interested  parties 
can  not  a^ree  as  to  whom  payments  made 
from  time  to  time  under  the  contracts  of 
sale  shall  be  made,  the  court  may,  in  aid 
of  the  final  Judgment  in  partition,  appoint 
a  receiver  for  that  purpose  under  the  pro- 
visions of  section  664  of  the  Code  of  Civil 
Procedure.— Rich  v.  Smith.  26  Cal.  App.  776. 
148  Pac.  646. 

6.  In  the  absence  of  an  affirmative  show- 
ing  that  the  court  abused  its  authority  in 
appointing  the  receiver  the  due  regrularity 
of  the  court's  action  In  that  regrard  will 
be  presumed.  In  other  words,  where  there 
is  no  bill  of  exceptions  or  other  record 
showingr  on  what  evidence  the  court  based 
its  order  the  presumption  will  be  indulgred 
that  the  court  had  before  it  facts  sufficient 
to  Justify  the  order  notwithstanding  that 
the  facts  disclosed  by  the  complaint  migrht 
not  in  themselves,  taken  alone  be  enougrh  to 
warrant  the  appointment  under  this  sec- 
tion.—Ulm  V.  Prat  her,  29  Cal.  App.  92.  164 
Pac.  611. 
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6.  A  receiver  is  an  officer  of  the  court; 
his  appointment  is  provisional.  He  Is  ap- 
pointed in  behalf  of  all  parties,  and  not  of 
the  complainant  or  of  the  defendant  only. 
He  is  appointed  for  the  benefit  of  all  par- 
ties who  may  establish  rights  in  the  cause. 
The  money  in  his  hands  is  in  custodia  le£rls 
for  whoever  can  make  out  a  title  to  it.  It 
is  the  court  itself  which  has  the  care  of  the 
property  in  dispute.  The  receiver  is  but 
the  creature  of  the  court;  he  has  no  powers 
except  such  as  are  conferred  upon  him  by 
the  order  of  his  appointment  and  the  course 
and  practice  of  the  court. — Spring:  Valley 
Water  Co.  v.  San  Francisco,  226  Fed.  728. 

§566. 

1.  Receivers  for  eorporatloiM-— Constmc- 
tkon  of  section. — The  provisions  of  this  sec- 
tion are  not  rendered  inapplicable  to  a 
case  where  the  corporation  has  been  dis- 
solved for  a  considerable  time,  because  the 
use  of  the  words  therein  "upon  the  dissolu- 
tion/' as  such  phrase  means  "after  disso- 
lution" and  is  not  limited  to  any  particular 
lapse  of  time. — Henderson  v.  Palmer  Union 
Oil  Co..  29  Cal.  App.  461,  166  Pac.  65. 

2.  The  provisions  of  this  section  and  sec- 
tion 400  of  the  Civil  Code  were  not  intended 
to  apply  in  case  of  dissolution  of  a  corpora- 
tion by  and  according  to  any  particular 
method. — Henderson  v.  Palmer  Union  Oil 
Co.,  29  Cal.  App.  461,  156  Pac.  65. 

3.  Jurisdiction  to  appoint. — ^Upon  the  dis- 
solution of  a  corporation  by  expiration  of 
its  charter  the  Jurisdiction  to  appoint  a  re- 
ceiver is  limited  to  the  particular  superior 
court  of  the  county  where  the  corporation 
carries  on  its  business  or  has  its  principal 
place  of  business.  —  Henderson  v.  Palmer 
Union  Oil  Co.,  29  Cal.  App.  461,  166  Pac.  66. 


§666. 


1.  Undertaking     of     recelTcr  <— Appeal* — 

The  undertaking:  required  by  this  section  is 
indispensable,  and  the  undertaking:  of  sec- 
tion 567  can  not  substitute  therefor. — Stoff 
v.  Erken,  172  Cal.  481,  166  Pac.  1088. 

2.  Upon  appeal  from  such  an  order,  a  cer- 
tified copy  of  the  undertaking  In  the  form 
required  by  section  666  of  the  Code  of  Civil 
Procedure,  filed  in  the  appellate  court  after 
the  filing  of  the  transcript,  can  not  be  con- 
sidered, when  the  bill  of  exceptions  does 
not  contain  such  undertakingr  or  any  order 
referring:  to  or  providingr  for  it  or  fixing:  its 
amount. — Stoff  v.  Erken,  172  Cal.  481,  166 
Pac.  1033. 


§567. 


1.  Flllnff  ncfv  nndertaklnff  cores  defec- 
tive one. — ^Where  a  motion  to  dischargre  a 
receiver  is  made  on  the  sole  g:round  that 
the  undertakingrs  are  defective,  and  before 
the  court  makes  its  order  on  the  motion, 
the  filing  of  new  undertakingrs  in  proper 
form  is  made,  the  defects  in  the  origfinal 
undertakings  are  cured,  so  as  to  make  the 
appointment  valid  at  least  from  the  time 
of  the  filing  of  the  new  undertakings. — 
Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co.,  171  Cal.  174,  162  Pac.  564. 


§568. 

POWERS  OF  RBCBIVBR. 

1.  Character  of  office  of  receiver. 
2-4.  As  to  right  of  receiver  to  appeal. 
6-7.  Receiver's  certificates. 

1.  Character  of  oflee  of  receiver* — A  re- 
ceiver is  an  indifferent  person  between  par- 
ties, appointed  by  the  court  to  receive  the 
rents,  issues  or  profits  of  land,  or  other 
thing  in  question  in  this  court,  pending  the 
suit,  where  it  does  not  seem  reasonable  to 
the  court  that  either  party  should  do  it. — 
Spring  Valley  Water  Co.  v.  San  Francisco, 
225  Fed.  728. 

2.  As  to  right  of  receiver  to  appeal* — A 
receiver  has  no  interest  or  concern  and 
hence  no  right  of  appeal  from  the  portion 
of  such  an  order  which  directs  him  to  pay 
over  the  money  in  his  hands  in  a  particular 
way. — Edwards  v.  Western  Land  &  Power 
Co.,  27  Cal.  App.  724,  161  Pac.  16. 

8.  No  appeal  lies  from  an  order  discharg- 
ing a  receiver  for  the  reason  that  the  code 
does  not  provide  for  such  an  appeal,  and 
for  the  additional  reason  that  a  receiver, 
being  the  mere  servant  or  agent  of  the 
court,  has  no  such  Interest  in  the  action  as 
would  entitle  him  to  appeal  from  an  order 
for  his  discharge. — Edwards  v.  Western 
Land  &  Power  Co.,  27  Cal.  App.  724,  151 
Pac.  16. 

4.  A  receiver,  however,  has  the  right  of 
appeal  from  such  an  order  in  so  far  as  It 
undertakes  to  settle  his  accounts  and  fix 
his  compensation;  it  is  held  herein,  how- 
ever, that  the  appellant  has  no  cause  of 
complaint  In  such  reg:ard. — Edwards  v. 
Western  Land  &  Power  Co.,  27  Cal.  App.  724, 
161  Pac  16. 

5.  Receiver's  ccrtlilcates. — ^While  it  is  the 
general  rule  that  the  court  in  cases  of  pri- 
vate corporations  will  not,  as  against  the 
objection  of  a  minority  of  the  bondholders, 
issue  receiver's  certificates  and  make  them 
a  prior  lien  upon  the  mortgaged  property, 
for  the  purpose  of  procuring  funds  to  con- 
tinue the  management  and  operation  of  the 
business,  there  can  be  no  question  of  the 
right  of  the  court  to  g:ive  priority  to  certi- 
ficates issued  to  enable  the  receiver  to  carry 
out  the  primary  object  of  his  appointment, 
viz.,  the  care  and  preservation  of  the  prop- 
erty.— Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  174,  162  Pac.  664. 

6.  Certificates  issued  by  the  receiver  for 
the  preservation  of  the  property  are  not  to 
be  denied  recognition  because  of  the  finding 
that  a  bondholder  purchased  some  of  the 
bonds  of  the  foreclosed  corporation  and 
contrived  to  have  such  corporation  default 
in  the  payment  of  Interest,  to  the  end  that 
a  foreclosure  suit  and  that  receiver's  certifi- 
cates might  be  issued  and  sold  to  such 
bondholder,  thus  enabling  it  to  defeat  the 
claims  of  the  bondholders  and  purchase  the 
property  itself,  where  it  is  not  found  that 
the  plaintiff  had  any  knowledge  of  such 
fraud. — Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  174.  162  Pac.  664. 

7.  Such  certificates  are  not  to  be  denied 
recognition  because   the  expenditures  real- 
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ized  from  the  sale  of  such  certificates  were 
made  In  a  foreign  Jurisdiction,  where  the 
expenditures  were  necessary  to  preserve  the 
properties   within   the  Jurisdiction,  and  the 


same  grreatly  enhanced  thereby. — ^Title  Int. 
&  Trust  Co.  V.  California  Devel.  Co.,  171 
Cal.  174.  152  Pac.  564. 


§670.    DISPOSITION  OF  UNCLAIMED  FUNDS  IN  HANDS  OF  RE- 

CEIVER.  A  receiver  having  any  funds  In  his  hands  belonging  to  a  person  whose 
whereabouts  are  unknown  to  him,  shall,  before  receiving  his  discharge  as  such  receiver, 
publish  a  notice,  in  one  or  more  newspapers  published  in  the  county,  at  least  once  a 
week  for  four  consecutive  weeks,  setting  forth  the  name  of  the  owner  of  any  unclaimed 
funds,  the  last  known  place  of  residence  or  post-office  address  of  such  owner  and 
the  amount  of  such  unclaimed  funds.  Any  funds  remaining  in  his  hands  unclaimed 
for  thirty  days  after  the  date  of  the  last  publication  of  such  notice,  shall  be  reported 
to  the  court,  and  upon  order  of  the  court,  all  such  funds  must  be  paid  into  the  state 
treasury  accompanied  with  a  copy  of  the  order,  which  must  set  forth  the  facts 
required  in  the  notice  herein  provided.  Such  funds  shall  be  paid  out  by  the  state 
treasurer  to  the  owner  thereof  or  his  order  in  such  manner,  and  upon  such  terms  as 
are  now  or  may  hereafter  be  provided  by  law. 

All  cost  and  expense  connected  with  such  advertising  shall  be  paid  out  of  the  funds 
the  whereabouts  of  whose  owners  are  unknown. 


History:  Enacted  April  25,  1913,  Stats,  and  Amdts.  1913,  p.  92; 
amended  April  21,  1915,  Stats,  and  Amdts.  1915,  p.  107;  April  25,  1917, 
SUts.  and  Amdts.  1917,  p.  203.    In  effect  July  27,  1917. 


§577. 


1.  Jvdsment,  what  Uk  —  An  order  dis- 
charglnsr  an  attachment  is  not  a  Judmnent. 
— Crews  V.  Mayo.  165  Cal.  493,  182  Pac.  1032. 

§680. 

1.  Relief  to  be  a'vrarded  plalBtlJf<— Coa- 
■trvctloB  of  ftectlon* — ^This  section  regulates 
the  grantinsr  of  a  Judgment  upon  default: 
It  limits  the  relief  which  may  be  awarded 
against  a  defendant  who  does  not  appear, 
and  that  is  Its  sole  purpose. — Cassinella  v. 
Allen,   168  Cal.  677.   144  Pac.  746. 

2.  That  a  court  of  equity  will  give  relief 
by  way  of  money  damages  where,  for  any 
reason  the  equitable  relief  sougrlit  can  not 
be  srranted  is  applicable  only  to  where  the 
relief  grranted  is  not  inconsistent  with  the 
complaint  and  not  outside  the  issues. — 
Simmons  v.  Simmons.  166  Cal.  438.  137 
Pac.  20. 

8.  Interest  on  indgwnent, — In  enteringr  a. 
Judgment  it  is  not  necessary  to  declare 
therein  that  it  shall  bear  interest,  as  it 
bears  Interest  at  the  rate  of  seven  per  cent 
per  annum  from  its  date  by  force  of  the 
law  and  not  by  reason  of  any  declaration 
it  may  contain  to  that  effect. — Glenn  v. 
Rice,  53  Cal.  Dec.  103.  162  Pac.  1020. 

As  to  Interest  on  award  to  be  entered  in 
Judgment,  see  ante,  C.  C.  pt.,  S  1920. 

§581. 

DISMISSAL  AND  NONSUIT. 

l->4.  Construction  of  section — Subdivision  1. 
5-7.  Directing  verdict  (subd.  5). 
8-20.  Nonsuit  and  motion  therefor  (subd.  5). 

1.     Construetlon  of  section— Subdivision  1. 

— The  costs  referred  to  as  being  required  to 
be  paid  by  the  plaintiff  when  he  flies  his 
dismissal  with  the  clerk  are  only  the  costs 


of  entering  the  order  of  dismissal.  But  on 
the  other  hand,  the  dismissal  so  made  does 
not  interfere  with  the  rigrht  of  the  defend- 
ant to  have  a  Judgment  following  It  en- 
tered and  this  would  secure  to  him  the 
expenses  Incurred  which  were  in  their  na- 
ture proper  costs. — Spinks  v.  Superior  Court, 
26  Cal.  App.  793.  148  Pac.  798. 

2.  None  of  the  orders  or  Judgments  pro- 
vided to  be  made  by  this  section  need  be 
entered  in  the  Judsrment-book  at  all  or  ap- 
pear in  any  record  except  that  containing 
the  minutes  of  the  court. — Commins  v. 
Guaranty  Oil  Co..  29  Cftl.  App.  139.  164  Pac. 
882. 

3.  An  order  grrantlnsr  a  motion  for  a  non- 
suit, entered  only  In  the  minutes  of  the 
court  and  not  followed  by  a  formal  Judg- 
ment of  dismissal,  is  an  appealable  order 
under  section  581  of  the  Code  of  Civil  Pro- 
cedure.— Commins  v.  Guaranty  Oil  Co..  29 
Cal.  App.  139.  154  Pac.  882. 

4.  This  subdivision  does  not  apply  to  dis- 
missal of  condemnation  proceedings,  these 
beinK  governed  by  section  1255a. — Silver 
Lake  Power  &  Irr.  Co.  v.  City  of  Los  An- 
geles, 32  Cal.  App.  123,  162  Pac.  432. 

6.  Directing  verdict  («nbd«  S). — The  rlffht 
of  a  court  to  direct  a  verdict  Is,  touching 
the  condition  of  the  evidence,  the  same  as 
the  right  of  the  court  to  grant  a  nonsuit.— 
Estate  of  Caspar.  172  Cal.  147.  155  Pac.  631. 

6.  The  court  is  authorized  to  take  the 
case  from  the  Jury  when,  upon  the  whole 
evidence,  were  a  verdict  returned  in  favor 
of  the  plaintiff,  the  court  would  feel  im-' 
pelled  to  set  it  aside  as  unsupported  by  the 
evidence. — Gasklll  v.  Pacific  Blec.  R.  Co.,  30 
Cal.  App.   593.  159  Pac.   200. 

7.  Where  the  court  directs  the  verdict  of 
the  Jury  It  is  immaterial  whether  the  Jurors 
agree    with    the    court    or    not. — Gaskill    v. 


1917  Sup.— 35. 


SMTS 


I  681a 


CODB    OF    CIVIIi    PROCBDVRIB. 


[Pt.  II,  Tit.  VIII, 


Pacific  Elec.  R.  Co.,  30  Cal.  App.  593,  169 
Pac.  200. 

8.  Nonsuit  and  motion  therefor  (ftubd.  S). 

— The  motion  for  nonsuit  admits  the  truth 
of  plaintiff's  evidence,  and  every  inference 
of  fact  that  can  be  legitimately  drawn 
therefrom,  and  upon  such  motion  the  evi- 
dence should  be  interpreted  most  strongly 
against  the  defendant. — O'Connor  v.  Mennie, 
169  Cal.   217,  146  Pac.  674. 

9.  In  order  to  Justify  the  submission  of 
any  question  of  fact  to  a  Jury,  the  proof 
must  be  sufficient  to  raise  more  than  a  mere 
conjecture  or  surmise  that  the  fact  is  as 
alleged.  It  must  be  such  that  a  rational, 
well-constructed  mind  can  reasonably  draw 
from  it  the  conclusion  that  the  fact  exists, 
and,  when  the  evidence  is  not  sufficient  to 
Justify  such  an  inference,  the  court  may 
properly  refuse  to  submit  the  question  to 
the  Jury. — O'Connor  v.  Mennie,  169  Cal.  217, 
146  Pac.  674. 

10.  A  Judgment  of  nonsuit  in  an  action 
by  a  vendee  to  recover  money  which  he 
has  paid  under  his  contract  of  purchase  will 
be  presumed  to  have  been  based  on  his  fail- 
ure to  prove  a  cause  of  action. — McQibbon 
V.  Schmidt,  172  Cal.  70.  165  Pac.  460. 

11.  The  court  may  grant  a  nonsuit  only 
when,  disregarding  conflicting  evidence 
and  giving  to  plaintiff's  evidence  all  the 
value  to  which  it  is  legally  entitled,  herein 
indulging  in  every  legitimate  inference 
which  may  be  drawn  from  that  evidence, 
the  result  is  a  determination  that  there  is 
no  evidence  of  sufficient  substantiality  to 
support  a  verdict  in  favor  of  plaintiff  if 
such  a  verdict  were  given;  if  in  such  a  case 
no  motion  for  nonsuit  ha»  been  made  and 
the  issues  have  been  turned  over  to  the 
consideration  of  the  Jury,  and  that  Jury 
has  rendered  a  verdict  in  favor  of  plaintiff, 
the  verdict  being  supported  by  any  sub- 
stantial evidence,  it  becomes  the  imperative 
duty  of  the  court  to  set  it  aside,  but  when, 
and  only  when,  the  evidence  of  the  pro- 
ponent is  thus  insufficient  the  court  may 
and  should  grant  a  nonsuit,  and  may  and 
should  on  motion  direct  a  verdict. — Estate 
of  Caspar,  172  Cal.  147,  155  Pac.  631. 

12.  In  passing  upon  a  motion  for  a  non- 
suit, the  evidence  must  be  internreted  most 
strongly  against  the  defendant,  and  every 
favorable  inference  of  fact  that  can  be  le- 
gitimately drawn  in  support  of  the  action 
should  be  made. — Lypton  v.  Domestic  Utili- 
ties Mfg.  Co.,  173  Cal.  415,  160  Pac.  241. 

13.  In  deciding  a  motion  for  a  nonsuit 
every  favorable  inference  fairly  deducible 
from  the  evidence  produced  must  be  con- 
sidered as  facts  proved  in  favor  of  the 
plaintiff.  If  there  is  any  substantial  evi- 
dence tending  to  prove  all  the  facts  in  issue 
constituting  the  plaintiff's  case,  he  is  en- 
titled to  have  the  case  go  to  the  Jury  for  a 
verdict  on  the  merits. — Lassen  v.  Southern 
Pac.  Co.,  173  Cal.  71,  159  Pac.  143. 

14.  A  motion  for  a  nonsuit  may  not  be 
granted  if  there  is  any  evidence  tending  to 
sustain  the  plaintiff's  cause  of  action. — Don- 
ovan V.  Kemper,  26  Cal.  App.  362,  146  Pac. 
1044. 


16.  A  motion  for  a  nonsuit  "on  the 
ground  and  for  the  reason  plaintiff  had  not 
produced  sufficient  evidence  to  warrant  the 
court  in  submitting  the  same  to  the  Jury" 
is  sufficient  as  specifying  the  particular 
ground  of  the  weakness  of  the  adversary's 
case. — Johnson  v.  Southern  Cal.  Edison  Co., 
27  Cal.  App.  426,  150  Pac.  666. 

16.  On  a  motion  for  nonsuit  every  favor- 
able inference,  fairly  deducible,  and  every 
favorable  presumption  fairly  arising  from 
the  evidence  produced  must  be  considered 
as  facts  in  favor  of  the  contestants.  Where 
the  evidence  is  fairly  susceptible  of  two 
constructions  or  if  any  of  several  inferences 
may  reasonably  be  made,  the  court  must 
take  the  view  most  favorable  to  the  con- 
testants. All  the  evidence  in  favor  of  the 
contestants  must  be  taken  as  true  and  if 
contradictory  evidence  has  been  given  it 
must  be  disregarded.  If  there  is  any  sub- 
stantial evidence  tending  to  prove  In  favor 
of  contestants  the  facts  necessary  to  make 
out  their  case  they  are  entitled  to  have  the 
case  go  to  the  Jury  for  a  verdict  on  the 
merits. — ^Boyle  v.  Coast  Imp.  Co..  27  Cal. 
App.  714,  161  Pac.   25. 

17.  A  formal  Judgment  of  dismissal  need 
not  follow  the  order  or  Judgment  of  non- 
suit, for  the  Judgment  of  nonsuit  in  itself 
constitutes  a  dismissal  of  the  action. — Com- 
mins  V.  Guaranty  Oil  Co.,  29  Cal.  App.  139, 
154  Pac.  882. 

18.  Where  the  trial  court  has,  at  the  con- 
clusion of  the  plaintiff's  case,  denied  de- 
fendants* motion  for  a  nonsuit,  the  invalid- 
ity of  the  contract  and  the  facts  adduced 
by  the  plaintiff  in  support  of  his  plea  of 
estoppel  at  that  time  appearing,  it  is  not 
error  for  it  subsequently  to  grant  the  mo- 
tion of  the  defendants  to  direct  the  Jury 
to  return  a  verdict  in  their  favor. — Sellers 
v.  Solway  Land  Co.,  31  Cal.  App.  269,  160 
Pac.  176. 

19.  It  is  discretionary  with  the  court  to 
allow  evidence  to  meet  the  objections  made 
by  the  motion  for  a  nonsuit  on  the  ground 
of  lack  of  proof  on  certain  matters. — Fee  v. 
McPhee.  31  Cal.  App.  295,  160  Pac.  397. 

20.  Where  a  motion  for  a  nonsuit  is  made 
and  denied,  and  evidence  Is  thereafter  ad- 
mitted on  the  part  of  both  parties,  the  order 
will  not  be  disturbed  if  the  evidence  sup- 
ports the  verdict. — Silva  v.  Northern  Cal. 
Power  Co.,  32  Cal.  App.  139,  162  Pac.  412. 

§581a. 

1.  Power  of  covrt  to  dismiss  notion. — The 

trial  court  has  power  to  dismiss  for  undue 
delay  in  issuing  or  serving  summons  even 
though  the  delay  has  been  for  a  shorter 
period  than  that  which  gives  the  defendant 
an  absolute  right. — Mori  v.  Mori,  171  Cal.  79, 
151  Pac.   1136. 

2.  In  an  action  to  cancel  a  lease  which 
had  some  nine  years  to  run  when  the  com- 
plaint was  filed,  no  abuse  of  discretion  is 
committed  in  dismissing  the  action  for  a 
delay  of  something  over  twenty-one  months 
in  serving  the  summons,  where  the  sole 
reason  for  the  delay  was  the  pendency  of  a 
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criminal  proceedingr  asainst  one  of  the  de- 
fendants and  a  desire  not  to  prejudice  him 
in  his  defense  thereto  by  such  service,  but 
no  explanation  is  sriven  why  the  summons 
was  not  served  before  or  after  the  termin- 
ation of  such  proceeding:,  which  in  the 
former  case  consisted  of  four  months  and 
in  the  latter  of  seven  months,  and  It  is 
further  made  to  appear  that  the  defendants 
had  made  valuable  improvements  upon  the 
leased  land. — ^Mori  v.  Mori,  171  Cal.  79,  151 
Pac.  1186. 


§682. 


1.  Jndcni^Bt  on  ■terlt*— CoAStmctlOM  of 
•ecttoB. — The  amendment  to  this  section 
must  not  be  construed  as  a  repeal  of  section 
583:  manifestly  it  was  not  so  intended  by 
the  leg-islature  but  was  rendered  necessary 
by  the  shiftlngr  of  the  provisions  contained 
in  subdivision  7  of  section  681  to  section 
581a. — Johnston  v.  Baker,  167  Cal.  260.  139 
Pac.  86. 

2.  .— ^vdirmcnt  on  pleading. — In  an  action 
brought  to  recover  an  allesred  balance  due 
on  a  promissory  note.  Judgment  on  the 
pleadingrs  is  rightly  entered,  where  the  an- 
swer admits  the  allesratlons  of  the  complaint 
as  to  the  execution  of  the  note,  and  then 
denies  that  the  money  had  been  paid  thereon 
and  alleges  that  the  obligration  of  the  note 
had  been  extinsruished  by  the  execution  of 
a  stipulation  made  in  another  answer,  which 
stipulation  is  set  out  in  full,  and  it  appears 
therefrbm  that  the  defendant  was  in  default 
under  the  stipulation  at  the  time  of  the  com- 
mencement of  the  action.  —  Scheellne  v. 
Moshier.  172  Cal.  565.  168  Pac.  222. 

§683. 

DISMISSAL  OF  ACTION. 

1-4.  Construction  of  section. 
5-10.  Where  an  answer  is  filed. 

11.  — Fllins  cross-complaint,  effect  of. 
12. 18.  Where  no  answer  has  been  filed. 


1.  Constmetlon  of  section. — ^This  section 
evinces  an  Intent  to  cover  the  entire  sub- 
ject of  dismissals  for  failure  to  bringr  an 
action  to  trial  after  answer  filed,  and  to  fix: 

(1)  A  minimum  period  within  which  mere 
delay  is  not  to  be  deemed  sufficient  cause; 

(2)  An  immediately  ensuingr  interval  of 
three  years,  during  which  the  court.  In  its 
discretion,    may    adjudgre    it    sufficient,    and 

(3)  A  maximum  period  of  five  years,  upon 
the  expiration  of  which  the  delay  is  de- 
clared to  be  sufficient  as  a  matter  of  law 
and  the  dismissal  Is  made  mandatory. — Ro- 
mero V.  Snyder,  167  Cal.   216,  188  Pac.  1002. 

2.  This  section  does  not  apply  to  actions 
pendinsT  in  the  superior  court  on  appeal 
from  the  Justice's  court. — Pistol esi  v.  Su- 
perior Court,  26  Cal.  App.  403,  147  Pac.  104. 

3.  This  section  does  not  apply  to  actions 
pendinsT  in  the  superior  court  on  appeal 
from  the  Justice's  court,  and  while  the  court 
possesses  inherent  power  in  its  discretion 
to  make  an  order  of  dismissal  it  can  not 
be  compelled  to  do  so. — Loner  v.  Superior 
Court,  31  Cal.  App.  34,  159  Pac.  734. 


4.  Where  a  cause  had  been  at  issue  over 
seventeen  years  it  is  properly  dismissed  for 
failure  to  prosecute,  and  a  stipulation  that 
the  action  be  dropped  from  the  calendar  to 
be  reset  on  motion  made  sixteen  years  be- 
fore dismissal  does  not  t^e  the  case  out  of 
the  operation  of  this  section. — Central  Pac. 
R.  Co.  V.  Riley,  31  Oal.  App.  394,  160  Pac. 
844. 

6.  Wbere  an  annwer  la  flied. — In  cases 
where  an  answer  has  been  filed  the  court 
should  not  dismiss  the  action  for  want  of 
prosecution  unless  the  plalnticr  has  delayed 
for  two  years  thereafter  to  bringr  the  action 
to  trial. — ^Romero  v.  Snyder,  167  Cal.  216,  188 
Pac.  1002. 

6.  The  defendant's  risht  to  a  dismissal 
of  an  action  to  quiet  title  for  failure  to 
briner  It  to  trial  within  five  years  after 
answers  were  filed  is  not  affected  by  the 
mere  fact  that  the  answers  set  up  defend- 
ants' own  allegred  title  and  asked  that  they 
be  adjudged  the  owners. — ^Larkin  v.  Superior 
Court,   171  Cal.  719.   154  Pac.  841. 

7.  A  motion  to  dismiss  an  action  not 
brought  to  trial  within  five  years  after 
answer  filed  is  not  affected  by  the  death  of 
the  orlgrinal  defendant  administrator  and 
the  failure  to  appoint  and  substitute  a  new 
administrator  for  several  months  thereafter, 
where  the  death  occurred  after  the  expira- 
tion of  the  five-year  period. — Larkin  v.  Su- 
perior Court,  171  Cal.  719,  164  Pac.  841. 

8.  The  dismissal  of  an  action  for  failure 
to  bring  to  trial  within  five  years  after 
answer  filed,  except  where  the  parties  have 
stipulated  in  writing  that  the  time  may  be 
extended,  is  made  mandatory  by  section  588 
of  the  Code  of  Civil  Procedure. — ^Larkin  v. 
Superior  Court,  171  Cal.  719,  154  Pac.  841. 

9.  It  is  not  essential  that  the  stipulation 
in  writing  mentioned  in  such  section  be 
signed  personally  by  "the  parties";  a  stipu- 
lation by  counsel  is  sufficient. — ^Larkin  v. 
Superior  Court,  171  Cal.  719,  164  Pac.  841. 

10.  A  stipulation  made  in  open  court  and 
entered  in  the  minutes  fixing  as  the  time 
for  trial  a  date  within  one  year  from  the 
filing  of  the  answer,  and  two  stipulations 
continuing  the  trial,  the  later  to  a  date 
within  fifteen  months  after  the  filing  of 
the  answer,  are  not  the  stipulations  extend- 
ing the  five-year  period  contemplated  by 
such  section. — ^Larkin  v.  Superior  Court,  171 
Cal.  719.  154  Pac.  841. 

11.  -—Filing  cross-eomplnlnt,  effect  of. — 
Jurisdiction  of  an  action  is  not  lost  by  rea- 
son of  the  failure  to  prosecute  within  five 
years  after  answer  to  the  complaint  where 
the  delay  is  attributable  in  part  to  the  ac- 
tion of  the  defendants  in  filing  a  cross- 
complaint  when  the  plaintiff  endeavored  to 
have  the  cause  placed  on  the  calendar  for 
trial  within  two  and  a  half  years  after 
answer  to  the  original  complaint  had  been 
filed. — Hickman  v.  Lynch.  27  Cal.  App.  354, 
149  Pac.  997. 

12.  Where  no  answer  has  been  Med. — 
Where  no  answer  has  been  filed  the  court 
has  inherent  power  to  dismiss  an  action  for 
want  of  prosecution.  The  limitations  on  the 
court's  power  to  dismiss  under  this  section 
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apply  to  the  particular  Instance  of  delay  in 
brlng-inff  the  case  to  trial  after  answer  has 
been  filed. — Overaa  v.  Keeney,  169  Cal.  628, 
147  Pac.  466. 

18.  It  is  not  an  abuse  of  discretion  to 
dismiss  an  action  for  damagres  for  personal 
injuries  for  failure  to  prosecute  with  reas- 
onable dilisrence,  where  the  complaint  was 
not  filed  until  eleven  days  before  the  ex- 
piration of  the  period  prescribed  for  the 
commencement  of  the  action,  and  the  sum- 
mons not  taken  out  until  three  weeks  be- 
fore the  limitation  of  the  time  for  its 
issuance,  and  not  served  until  seven  months 
before  the  expiration  of  the  time  allowed  by 
law,  both  parties  living^  in  the  same  county 
and  having  frequent  meetingrs,  notwith- 
standing such  failure  was  due  to  the  plain- 
tiff's crippled  condition  and  his  consequent 
inability  to  earn  money  to  proceed  with  the 
litigation. — Overaa  v.  Keeney,  169  Cal.  628, 
147  Pac.  466. 

§586. 

DEFAULT  JUDGMENT. 

1,  2.  Construction  of  section — Subdivision  1. 
8,  4.  — Subdivision  2. 

5.  Default  Judgrment — ^When  authorized. 


1.  Constmetlon  of  section     awbdtvislo«  1. 

— The  clerk  can  not  enter  a  default  unless 
no  answer  has  been  filed  "within  the  time 
specified  in  the  summons  or  such  further 
time  as  may  have  been  grranted."  A  default 
can  not  be  entered  for  failure  to  file  an 
answer  when  such  answer  is  on  file  at  the 
time  the  attempt  is  made  to  enter  the  de- 
fault.— ^Reher  v.  Reed,  166  Cal.  525,  Asui.  Cas. 
1915C  787,  137  Pac.  268. 

2.  In  the  performance  of  the  functions 
devolved  upon  him  by  this  subdivision  the 
clerk  acts  ministerially.  He  exercises  no 
Judicial  functions,  but  is  only  an  agrent  by 
whom  the  Judgrment  is  written  out  and 
placed  upon  the  record.  Consequently,  he 
must  conform  strictly  to  the  provisions  of 
the  statute  or  his  proceedings  will  be  void. 
It  follows  that  he  has  no  authority,  under 
this  subdivision,  to  enter  a  Judgrment,  ex- 
cept in  cases  of  the  kind  mentioned  therein. 
He  has  no  such  authority  in  an  action  not 
of  the  character  therein  described.  The  sub- 
division grives  him  no  authority  except  in 
"actions  arising:  upon  contract  for  the  re- 
covery of  money  or  damages  only."  There 
may  be  reason  to  doubt  whether  a  cross- 
complaint  comes  within  the  scope  of  the 
subdivision.  It  limits  the  authority  of  the 
clerk  to  cases  where  no  answer  has  been 
filed  "within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have 
been  grranted." — ^Farrar  v.  Steenbergh,  178 
Cal.  94,  159  Pac.  707. 

S,  — Svbdlvlston  2. — It  is  not  essential  to 
the  entry  of  a  valid  Judgrment  agrainst  a 
defendant  that  its  default  should  have  been 
actually  entered  by  the  clerk;  a  valid  Judgr- 
ment by  default  may  be  rendered  by  the 
court,  thougrh  no  formal  default  has  been 
entered. — Crouch  v.  Miller,  169  Cal.  841,  146 
Pac.  880. 

4.     Where  the  plaintiff  has  filed  a  verified 


complaint,  he  is  entitled  to  have  an  un- 
verified answer  stricken  out  on  motion  and 
a  Judgrment  by  default  thereupon  entered, 
or,  in  the  absence  of  an  order  striking:  the 
answer  out,  to  a  Judgrment  for  want  of  an 
answer. — Johnson  v.  Dixon  BVirms  Co.,  29 
Cal.  App.  52,  155  Pac.  184. 

6.  Default  Judcmeat  —  TtThea  antborlaed* 
— A  default  Judgement  is  authorized  agrainst 
a  partnership  defendant  in  an  action,  not- 
withstanding- the  return  of  service  of  sum- 
mons fails  afidrmatively  to  declare  that  the 
individual  defendant  served  was  a  member 
of  the  copartnership  and  served  in  that  ca- 
pacity, where  the  complaint,  a  copy  of 
which  was  served  with  the  summons,  shows 
that  he  was  sued  individually,  and  allegres 
that  he  was  a  member  of  the  partnership 
Joined  as  defendant  under  the  firm  name.— 
Colquhoun  v.  Pack,  28  Cal.  App.  819.  162  Pac. 
319. 


§588. 


1.  Issne  raised  by  pleadlas*.  —  Where 
such  an  action  is  tried  upon  the  theory  that 
no  issue  was  raised  by  the  pleadingrs  as  to 
the  sufiftciency  and  proper  execution  by  the 
parties  of  the  plans  and  specifications,  it 
can  not  be  urged  for  the  first  time  on  appeal 
that  the  court  erred  in  the  receipt  of  evi- 
dence and  in  Its  finding:  that  the  building: 
was  constructed  and  completed  In  accord- 
ance with  such  plans  and  specifications. — 
Cavanaugh  v.  Carpenter,  28  Cal.  App.  276, 
162  Pac.  57. 

2.  An  alleg:ation  in  the  answer,  as  one 
of  the  defendant's  two  separate  defenses  to 
the  action,  that  before  the  plaintiff  was 
ejected  from  the  car  he  "wilfully  and  with- 
out provocation  assaulted,  struck  and  beat 
the  conductor,"  and  that  the  injuries  re- 
ceived were  sustained  during:  the  assault 
upon  the  conductor  and  were  inflicted  in 
reasonable  and  necessary  self-defense,  and 
without  the  use  of  excessive  force  in  re- 
sisting that  assault,  does  not  raise  the  issue 
as  to  whether  the  conductor  employed  un- 
necessary force  In  the  ejectment,  and  no 
finding  thereon  is  required.  The  question 
under  such  allegation  is  as  to  whether  or 
not  the  conductor  infiicted  the  injuries  In 
the  reasonable  and  necessary  defense  of  his 
person  and  without  excessive  force  in  that 
behalf. — Eylenfeldt  v.  United  Railroads,  28 
Cal.  App.  56,  151  Pac.  293. 

§592. 

ISSUES    OF   LAW   AND   FACT— TRIAIi   OF. 

1,  2.  Construction  of  section. 
3,  4.  Issues  triable  by  court. 
5.  Issues  triable  by  Jury. 

1.  Confltmetlon  of  seetlon. — ^This  section 
limits  the  right  to  a  Jury  trial  to  common 
law  actions.  A  condemnation  suit  is  a  spe- 
cial proceeding  and  not  within  the  classes 
enumerated. — ^Vallejo  &  Northern  R.  Co.  v. 
Reed  Orchard  Co.,  169  Gal.  646,  147  Pac.  288. 

2.  The  amendment  of  1874  to  section  592 
of  the  Code  of  Civil  Procedure  changed  the 
effect  of  the  section  as  applied  to  condem- 
nation suits,  so  that  a  Jury  trial  is  impera- 
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tive.  If  not  waived,  only  with  respect  to  the 
issue  of  compensation. — ^Vallejo  &  Northern 
R.  R.  Co.  V.  Reed  Orchard  Co.,  169  Cal.  646, 
147  Pac.  238. 

8.  Issvea  triable  by  eonrt. — The  rule  is 
that,  in  cases  of  eminent  domain  all  ques- 
tions, except  those  necessary  to  determine 
the  compensation  to  be  made  to  the  owner 
for  his  property  taken  or  damasred,  are  to 
be  determined  by  the  court. — San  Joaquin  & 
Kingrs  River  Canal  &  Irr.  Co.  v.  Stevinson 
(Sup.  Ct.),  26  Cal.  App.  286,  147  Pac.  268. 

4.  This  necessarily  includes  among  the 
questions  triable  by  the  court  without  a 
jury  the  question  whether  the  plaintiff's 
canal  will  unreasonably  waste  the  water  to 
be  condemned,  and  the  quantity  necessary 
for  the  use,  after  allowinsr  for  unavoidable 
waste;  also  the  question  whether  the  water 
which  the  plaintiff  already  has  acquired  the 
riflrht  to  take  would  be  sufficient  for  its 
public  use,  if  carried  and  distributed  with- 
out unreasonable  waste. — San  Joaquin  & 
King's  River  Canal  &  Irr.  Co.  v.  Stevinson 
(Sup.  Ct),  26  Cal.  App.   286.  147  Pac.  268. 

5.  Issues  triable  by  Jnry. — ^The  right;  to 
a  trial  by  jury  in  condemnation  suits  is  lim- 
ited to  the  issue  of  compensation,  and  all 
other  Issues  are  to  be  tried  by  the  court, 
and  if  the  court  submits  them  to  a  Jury, 
it  is  nevertheless  required  to  make  findings 
either  by  adopting  the  verdict  thereon  or 
by  making  findings  in  its  own  language. — 
Vallejo  &  Northern  R,  Co.  v.  Reed  Orchard 
Co.,  169  Cal.  646,  147  Pac.  238. 

§594. 

1.  BHaglBg  Issves  to  trial^-Coastnictloa 
of  seettoa. — Where  the  attorney  knew  long 
in  advance  that  the  cause  was  in  fact  set 
for  trial  for  a  certain  date  there  is  no 
necessity  for  giving  any  formal  notice  such 
as  is  contemplated  in  this  section.  It  is  the 
attorney's  neglect  if  the  client  fails  to  re- 
ceive timely  notice.— Canty  v.  Pierce,  178 
Cal.  206,  169'  Pac  682. 

2.  Where  an  action  is  transferred  to  an- 
other department  of  the  court  before  the 
same  judge,  an  order  in  that  department 
placing  the  cause  on  the  calendar  for  trial 
on  a  specified  date  is  in  effect  a  resetting 
of  the  cause  for  trial,  and  if  made  without 
the  knowledge  of  an  intervener,  a  further 
trial  can  not  be  had  in  his  absence  without 
giving  him  the  five  days'  notice  required  for 
section  694  of  the  Code  of  Civil  Procedure. 
— Hagenkamp  v.  Bquitable  Life  Assur.  Co., 
29  Cal.  App.  713,  166  Pac.  620. 

3.  The  provision  of  section  694  of  the 
Code  of  Civil  Procedure  that  either  party 
may  bring  an  issue  to  trial  provided  that  if 
the  issue  tried  is  an  issue  of  fact,  proof 
must  first  be  made  to  the  satisfaction  of  the 
court  that  the  adverse  party  has  had  five 
days'  notice  of  such  trial,  has  reference  only 
to  proceedings  taken  against  a  party  in  his 
absence,  and  has  no  application  to  a  case 
in  which  both  parties  are  represented  and 
present  when  the  case  is  called  for  trial. — 
Handy  v.  Handy,  31  Cal.  App.  690,  161 
Pac.  21. 


4.  The  defendant  in  an  action  is  not 
entitled  to  a  postponement  of  the  trial  on 
the  ground  that  he  had  not  received  a  full 
five  days'  notice  of  the  time  fixed  for  the 
trial,  where  he  is  present  in  court  when 
the  case  is  called  and  fails  to  file  any  affi- 
davit setting  forth  the  reasons  why  he  is 
unable  to  proceed,  or  why  his  witnesses 
were  not  present,  or  who  they  were,  or  what 
they  would  testify  to  if  present. — Handy  v. 
Handy,  31  OiL  App.  690,  161  Pac.  21. 

§695. 

MOTION  TO  P08TP0NB. 

1.  Absence  of  defendant. 

2.  To  procure  evidence. 

8,  4.  —Of  insanity  of  accused. 

1.  Abseace    of    defeadaat. — It     was     not 

error  to  refuse  to  postpone  the  trial  be- 
cause of  absence  of  a  defendant  through 
illness  when  no  relief  was  asked  against 
such  defendant  and  counsel  had  stated  to 
the  court  that  the  purpose  of  her  being 
present  was  to  give  evidence  upon  the  ques- 
tion of  fraud,  which  was  not  before  the 
court  on  the  issues  raised  by  the  pleadings. 
— Greenlee  v.  Los  Angeles  Trust  «etc.  Bank, 
171  Cal.  371,  163  Pac.  383. 

2.  To  proeore  ovfdeaoe. — ^No  abuse  of  dis> 
cretion  is  committed  in  denying  the  motion 
of  the  defendant  for  a  continuance  for  the 
purpose  of  procuring  evidence,  where  the 
affidavits  on  which  the  motion  is  based  do 
not  state  facts  which  furnish  any  definite 
and  satisfactory  assurance  that  the  wit- 
nesses named  therein  could  or  would  be  pro- 
cured at  a  later  time  if  the  continuance 
were  granted. — ^People  v.  Kllfoil,  27  Cal. 
App.  29,  148  Pac.  812. 

8.  ~-Of  lasaattT  of  aeeaoed. — An  applica- 
tion for  the  postponement  of  a  criminal  trial 
to  enable  the  defendant  to  obtain  evidence 
relating  to  his  alleged  insanity  is  properly 
denied,  In  the  absence  of  any  showing  of 
the  exercise  of  any  diligence  in  searching 
for  evidence,  or  the  ability  to  procure  it  if 
the  continuance  were  granted. — ^People  v. 
Loomis,  170  Cal.  347,  149  Pac.  681. 

4.  The  question  as  to  whether  or  not  the 
statements  contained  in  the  affidavit  offered 
in  support  of  the  motion  for  a  continuance 
are  of  such  a  character  as  to  raise  a  doubt 
of  the  defendant's  sanity  at  the  time  of 
trial,  and  to  cause  the  court  to  suspend  the 
proceedings  and  call  a  jury  to  determine  the 
present  sanity  of  the  defendant,  is  a  matter 
addressed  to  the  discretion  of  the  trial 
court,  whose  decision  must  be  upheld  in 
the  absence  of  a  showing  that  such  discre- 
tion has  been  abused. — People  v.  Loomis,  170 
Cal.  347,  149  Pac.  681. 

§607. 

1.  Rcopeaiag  of  case  ^  DIscretloa  of 
court, — It  is  within  the  discretion  of  a  trial 
court  to  reopen  a  case  after  the  close  of  the 
evidence. — ^Phenegrar  v.  Paolini,  27  Cal.  App. 
381.  149  Pac.  1008. 
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§608. 


1.  Instmcttoiuu — A  litigant  is  entitled  to 
proper  instructions  bearing:  upon  any  legiti- 
mate legral  inference  which  may  be  drawn 
from  evidence  ffiven;  he  is  not  limited  in 
this  rigrht  to  instructions  addressed  only  to 
the  positive  evidence  in  the  case. — Thomas 
V.  Visalia  Elec.  R.  Co.,  169  Cal.  658,  147 
Pac.  972. 

2.  Argrumentative  instructions  to  a  Jury 
are  not  permissible  and  should  never  be 
sriven. — People  v.  Horn,  25  Cal.  App.  583,  144 
Pac.  641. 

3.  Either  party  has  the  rigrht  to  have  an 
instruction  griven  to  the  Jury  based  upon 
his  theory  of  the  case,  if  there  is  any  evi- 
dence to  support  it — Klamath  Lumber  Co. 
V.  Co-operative  Land  &  Trust  Co.,  25  Cal. 
App.  678,  145  Pac.  159. 

4.  That  particular  instructions  omit  mat- 
ters presented  in  others  is  not  error,  for  no 
one  instruction  can  declare  all  the  law. — 
Slausrhter  v.  Goldbersr.  Bowen  &  Co.,  26  Cal. 
App.  318,  147  Pac.  90. 

5.  Exceptions  to  instructions  must  be 
taken  prior  to  the  retirement  of  the  Jury  for 
the  consideration  of  the  case  or  they  will 
not  be  considered. — ^fiffiller  v.  Petrocelll,  236 
Fed.  846. 


faith. — Foster   v.    Youngr.    172    CaL    317.    156 
Pac.   476. 


§626. 


§609. 


1.  Special  liui<mctloBs. — It  is  not  revers- 
ible error  to  refuse  a  requested  instruction 
that  is  not  applicable  to  the  evidence  or 
that  presents  an  erroneous  theory  of  the 
case.— €heIton  v.  Michael,  81  Cal.  App.  328, 
160  Pac.  578. 

§  619. 

1.     Timely  objection  to  getn^nl  verdict. — 

An  objection  to  the  greneral  form  of  a  ver- 
dict in  a  case,  where  there  are  different 
counts,  should  be  made  when  the  verdict  is 
rendered. — Schudel  v.  Helbingr,  26  Oal.  App. 
410,  147  Pac.  84. 


§624. 


1.      Special      fladlnipi  —  CoastmctloB.  — 

Where  in  an  action  by  an  attorney  to  re- 
cover for  services  rendered  to  the  defendant 
in  and  about  the  prosecution  of  a  certain 
action,  it  is  found  in  answer  to  a  special 
interrofiratory  submitted  to  the  Jury,  that 
the  plaintiff  was  to  chargre  a  reasonable  fee 
only  and  that  it  should  be  left  to  the  de- 
fendant to  fix  the  amount  thereof,  an  an- 
swer to  a  further  interrogratory  that  the 
defendant  In  fixing*  such  fee  did  not  "act  in 
STood  faith,  and  upon  and  after  full  consid- 
eration, and  on  advice  of  those  persons 
whom  he  had  a  rigrht  to  believe  and  expect 
were  qualified  to  advise  him  in  said  matter," 
is  not  subject  to  the  interpretation  that  the 
defendant  in  fixing  the  fee  did  not  act  in 
good  faith,  in  that  he  did  not  seek  the  coun- 
sel of  qualified  advisers,  but  is  to  be  inter- 
preted as  an  unqualified  finding  that  in 
fixing  the   fee   the   defendant  acted  in   bad 


1.  Bffect  of  v«ncnil  verdict. — A  com- 
plaint that  the  court  reversed  the  require- 
ments of  this  section  (as  it  existed  at  the 
time  of  the  trial)  by  requiring  answers  to 
the  special  issues  whether  the  Jury  found  a 
general  verdict  or  not  is  Immaterial,  and  the 
error  harmless  where  the  Jury  found  a  gen- 
eral verdict  and  also  answered  the  special 
interrogatories. — ^Law  v.  Northern  Assur. 
Co.,   165  Cal.  394,  132  Pac.  590. 

2.  Where  a  verdict  is  general  In  Its 
terms,  and  consequently  covers  every  issue 
in  the  case.  It  must  be  upheld  if  it  finds 
support  in  the  evidence  adduced  upon  the 
whole  case. — Merrill  v.  Kohlberg,  29  Cal. 
App.  382,  155  Pac.  824. 

S.  FminlBff  Interrosatorles. — In  framingr 
special  Interrogatories  the  court  in  the  in- 
terest of  simplicity  should  prevent  the 
possibility  of  long,  argumentative  and  pos- 
sibly Irresponsive  answers,  and  this  may 
sometimes  be  done  by  framing  the  questions 
so  that  they  may  be  answered  "Yes"  or 
"No." — Law  V.  Northern  Assur.  Co.,  165  Cal. 
394.  132  Pac.  590. 

§632. 

DBCISION  OS  TRIAL  BY  COURT. 

1.  As  to  necessity  for. 

2.  As  to  what  constitutes. 

3.  Inconsistency    between    formal    and    oral 

findings,  effect  of. 

1.  As  to  Bceewilty  for.^ — ^Untll  the  decision 
has  been  entered  on  the  minutes,  or  reduced 
to  writing  by  the  Judge  and  slgrned  by  him, 
and  filed  with  the  clerk,  the  case  has  not 
been  tried  in  legal  intent — San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevinson, 
30   Cal.   App.   406,   158  Pac.  768. 

2.  As  to  iTbat  conatltiitoa. — ^The  opinion 
of  the  court,  expressed  from  the  bench  in 
deciding  a  case,  is  no  part  of  the  decision. 
In  the  formal  findings  of  fact  and  conclu- 
sions of  law  are  to  be  found  the  only  legal 
expression  of  the  views  of  the  court.— 6an 
Joaquin  &  Kings  River  Canal  A  Irr.  Co.  v. 
Stevinson,  30  Cal.  App.  405,  158  Pac.  768. 

8.  laconsUrtency  between  formal  and  oml 
llndlngs,  eltect  of. — ^Where  the  court  some 
six  weeks  after  the  submission  of  the  case 
delivered  an  opinion  wherein  he  summarized 
the  important  facts,  and  the  formal  find- 
ings, signed  two  or  three  months  later,  did 
not  in  all  respects  accord  with  the  views 
of  the  first  opinion,  the  formal  findings  can 
not  be  subordinated  or  controlled  by  the 
former  opinion.  No  antecedent  expression 
of  the  Judge,  whether  casual  or  cast  in  the 
form  of  an  opinion,  can  in  any  way  restrict 
his  absolute  power  to  declare  his  final  con- 
clusion In  the  only  manner  authorized  by 
law,  which  is  under  this  and  the  following, 
section. — Scholle  v.  Flnnell,  173  Cal.  372, 
169  Pac.   1179. 
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§633. 

FIBTDINGS   AND   CONCLUSIONS. 

1.  As  to  responsibility  for  flndingrs. 
2-5.  Construction  of  flndinffs. 
6-8.  Necessity  for  flndincrs. 
9-12.  Where   no   finding:   on   material   Issue, 
effect, 

1.  As  to  responsibility  for  fladlMss* — ^The 
court  is  itself  responsible  for  the  flndinffs. 
(Shaw,  J.,  concurring.) Estate  of  Friedman, 
171  Cal.  481,  168  Pac.  918. 

2.  CoBstmetlon  of  flaiiiBars.  —  Findings 
'*that  all  of  the  denials  and  allegratlons  con« 
tained  in  the  answer  of  the  defendants  to 
said  third  amended  complaint  are,  and  that 
each  of  them  Is,  supported  by  the  evidence 
and  true,"  is  an  unusual  form  of  expression, 
but  its  meaningr  is  clear  and  unequivocal 
and  is  equivalent  to  a  flndingr  that  each  al- 
legation of  the  complaint  is  untrue. — ^Frltz 
V.  Mills,  170  Cal.  449,  150  Pac.  376. 

5.  A  finding:  that  all  of  the  aIleg:atlons  in 
the  answer  are  not  true  is  not  a  finding:  that 
all  of  them  are  untrue,  or  that  any  particu- 
lar one  of  them  is  untrue,  as  such  flndingr 
does  not  negratlve  the  fact  that  some  of  them 
are  true. — Auerbach  v.  Healy,  174  Cal.  60, 
161  Pac.  1167. 

4.  Where  a  finding:  is  of  the  evidence  and 
not  of  the  fact  in  issue,  it  will  not  aid  the 
Judg:ment  unless  the  evidentiary  facts  thus 
determined  carry  with  them  by  necessary 
implication  the  ultimate  fact  which  should 
have  been  determined. — ^Nicholii  v.  Wolf,  27 
Cal.  App.   1,  148  Pac.  799. 

6.  Findinsrs  can  not  be  detached  from 
each  other  and  considered  piecemeal.  They 
must  be  considered  and  construed  as  a 
whole,  and  not  merely  according:  to  their 
numerical  subdivisions. — ^Brown  y.  Fuller 
ft  Co.,  28  Cal.  App.  676.  163  Pac.  960. 

6.  NceoMilty  for  llMdtn8«« — ^Where  an  ac- 
tion is  tried  upon  a  stipulated  statement  of 
facts,  it  is  not  necessary  that  specific  find- 
in  grs  be  made  upon  the  matters  In  issue. — 
Stanwood  v.  Carson,  169  Cal.  640,  147  Pac. 
662. 

7.  The  Judg:ment  itself  controls  and  If 
the  flndlng:s  support  the  Judgrment,  the  mere 
absence  or  omission  of  a  specific  conclusion 
of  law  will  not  avail  to  defeat  a  Judg:ment 
otherwise  properly  ^Iven.  Indeed,  it  will 
be  held  that  the  conclusion  of  law  Is  at 
once  embraced  and  expressed  in  the  man- 
date of  the  Judg:ment. — Takekawa  v.  Hole, 
170  Cal.  323.  149  Pac.  693. 

8.  Althougrh  the  Judg:e  announces  orally 
from  the  bench  his  conclusion  as  to  the 
questions  of  use  and  necessity  In  condemna- 
tion proceedings,  this  is  in  no  le8:al  sense 
equivalent  to  flnding:s  which  the  law  re- 
quires him  to  make  and  which  are  not  made 
until  aftet  the  Jury  has  rendered  their  ver- 
dict.— San  Joaquin  &  Kingrs  River  Canal  & 
Irr.  Co.  V.  Stevinson,  30  Cal.  App.  406,  168 
Pac.  768. 

8.  Where  no  ftndlnff  on  material  Isaue, 
eCect. — ^Where  the  trial  court  finds  in  favor 
of  the  defendant  as  to  one  of  the  counts 
in  the  complaint,  he  can  not  complain  of  the 
absence   of   flnding:s   as   to   Issues   raised   in 


that  count. — ^Luchini  v.  Roux,   29  Cal.  App. 
765,  167  Pac.  664. 

10.  In  flndingrs  of  fact  the  omission  to 
find  in  expressed  terms  that  the  defendant 
was  neffligrent  will  not  defeat  the  Judg:ment, 
if  the  facts  found  show  an  omission  of  duty 
with  a  resultant  injury. — Cooley  v.  Bruns- 
wig: Drug:  Co.,  80  Cal.  App.  68,  167  Pac.  13. 

11.  If  any  material  issue  Is  left  un- 
found,  it  is  grround  for  reversal  of  Judg- 
ment.— ^Math  V.  Crescent  Hill  Gold  Mines 
Co.,  31  Cal.  App.  636,  161  Pac.  140. 

12.  In  an  action  for  services  performed 
in  working:  in  a  mine,  where  the  defendant 
files  a  cross-complaint  in  which  it  is  al- 
leg:ed  that  the  plaintiCT  is  indebted  to  the 
defendant  for  money  loaned  and  for  g:oods 
and  merchandise  furnished  and  delivered  to 
the  plaintiff,  at  the  latter's  special  instance 
and  request,  in  a  certain  sum,  and  the 
plaintiff  in  his  answer  to  the  cross-com- 
plaint denies  the  indebtedness,  and  evidence 
is  admitted  upon  the  issue,  the  failure  to 
make  a  finding:  upon  the  issue  requires  a  re- 
versal of  the  Judgnnent. — ^Math  v.  Crescent 
Hill  Gold  Mines  Co.,  31  Cal.  App.  636,  161 
Pac.  140. 

§634. 

WAIVING  FINDINGS. 

1.  Construction  of  section. 
2,  3.  — Amendment  of  1913. 
4,  6.  Failure  to  serve  copy  of  prepared  find- 
ing:s,  effect. 

1.  GonatrutrtloM  of  soetloii. — Service  of 
proposed  finding:s  pursuant  to  section  634  of 
the  Code  of  Civil  Procedure,  as  amended  in 
1913,  is  not  required  In  a  case  where  no 
direction  is  made  that  finding:s  be  prepared. 
— ^Hoffman  v.  Rush  Co.,  27  Cal.  App.  167,  149 
Pac.  177. 

2.  — AmeBdMeat  of  181S. — The  amend- 
ment of  1918  has  not  chang:ed  the  rule  that 
a  superior  court  Judg:e  presldingr  outside  his 
own  county  has  the  power  to  settle  and  sisn 
the  findlng:s  in  the  county  of  his  residence. 
— Weinstock-Nichols  Co.  v.  Courtney,  26 
Cal.  App.  445,  147  Pac.  218. 

3.  The  amendment  to  this  section  was 
passed  solely  in  the  interests  of  parties  liti- 
g:ant,  to  g:lve  them  an  opportunity  to  sug:- 
sest  to  the  trial  Jud^e.  before  signiing: 
flndin8:8,  certain  matters  they  desired  to 
have  incorporated.  The  amendment  was 
not  enacted  for  any  public  reason  and  the 
provisions  may  be  waived  by  a  party  litl- 
grant. — California  Cent.  Creameries  Co.  v. 
Crescent  City  L.  W.  ft  P.  Co.,  30  Cal.  App. 
619,  159  Pac.  209. 

4.  Failure  to  serve  copy  of  preiMired  llMd- 
lBss»  eltect^ — A  Judg:ment  is  not  void  on  its 
face  by  reason  of  the  failure  of  the  party 
directed  to  prepare  finding:s  to  serve  a  copy 
of  the  proposed  finding:s  upon  all  other 
parties  at  least  five  days  before  the  flnding:s 
are  signed. — California  Cent.  Creameries  Co. 
V.  Crescent  City  I*  W.  ft  P.  Co.,  30  Cal.  App. 
619,  159  Pac.  209. 

6.  An  order  directing:  the  preparation  of 
flndlng:s  is  not  a  part  of  the  Judg:ment-roll, 
and,  therefor^,  an  inspection  thereof  would 
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not  disclose  that  such  direction  was  griven. 
— California  Cent.  Creameries  Co.  v.  Cres- 
cent City  Co.,  30  Cal.  App.  619,  169  Pac.  209. 

§638. 

1.  Referee,  Jndse  pro  hac  vice. — Where 
the  stipulation  of  the  parties,  in  conformity 
with  which  an  order  of  reference  is  made, 
authorizes  that  officer  not  only  to  take  the 
evidence,  but  to  report  his  "flndingrs  of  fact 
and  conclusions  of  law"  thereon,  with  no 
provision  either  in  the  stipulation  or  the 
order  for  a  review  by  the  court  of  his 
rulingrs  on  evidence  or  on  matters  of  pro- 
cedure, the  reference  Is  something  more 
than  the  ordinary  reference  to  a  master  in  a 
suit  in  equity.  It  constitutes  the  referee  a 
judge  pro  hac  vice,  with  power  as  ample 
for  the  conduct  of  the  trial  and  rulingrs  on 
all  questions  arlslngr  therein,  excepting  only 
for  entry  of  Judgrment,  as  if  the  cause  were 
being  tried  by  the  court  itself;  and  the  re- 
port or  determination  of  such  an  officer  is 
not  subject  to  be  set  aside  by  the  court, 
except  for  a  want  of  evidence  to  sustain 
his  findings  or  manifest  error  In  his  conclu- 
sions of  law. — ^United  States  v.  United  Surety 
Co.,  226  Fed.  985. 

2.  A  reference,  by  consent  of  parties,  of 
an  entire  case  for  the  determination  of  all 
its  issues,  though  not  strictly  a  submission 
of  the  controversy  to  arbitration — a  pro- 
ceeding which  is  governed  by  special  rules — 
is  a  submission  of  the  controversy  to  a 
tribunal  of  the  parties'  own  selection,  to  be 
governed  In  its  conduct  by  the  ordinary 
rules  applicable  to  the  administration  of 
Justice  in  tribunals  established  by  law.  Its 
findings,  like  those  of  an  Independent  trib- 
unal, are  to  be  taken  as  presumptively  cor- 
rect, subject,  indeed,  to  be  reviewed  under 
the  reservation  contained  In  the  consent 
and  order  of  the  court,  when  there  has  been 
manifest  error  in  the  consideration  given 
to  the  evidence,  or  in  the  application  of  the 
law,  but  not  otherwise. — ^United  States  v. 
United  Surety  Co.,  226  Fed.  985. 


§645. 

1.     Objeetlon  to  report,  ete.,  of  refei 

Objections  that  the  report,  findings  and  con- 
clusions of  the  referee  are  not  sustained 
by  the  evidence,  and  that  the  report  goes 
beyond  the  scope  of  the  order  of  reference, 
should  be  presented  to  the  trial  court,  and 
where  not  so  urged,  they  can  not  be  pre- 
sented for  the  first  time  on  appeal. — Clark, 
Wise  &  Co.  V.  Hauschildt,  28  Cal.  App.  47, 
151  Pac.  149. 

§648. 

1.  Salllclency  of  objection. — Where  the 
defense  of  want  of  consideration  rests  upon 
the  allegration  of  a  conclusion  of  law,  the 
objection  thereto  made  after  the  trial  of 
the  case  upon  the  merits  will  not  be  con- 
sidered upon  an  appeal  supported  only  by 
a  record  which  does  not  show  that  such 
objection  was  Interposed  by  demurrer  or 
otherwise  in  the  court  below. — Rivera  v. 
Cappa,   29  Cal.  App.  497,   156  Pac.  1017. 

2.  An  objection  so  general  as  not  to  call 
the  court's  attention  to  the  particular  aspect 
in  which  the  question  is  claimed  to  be  ob- 
noxious will  not  be  regarded  as  sufficient 
to  entitle  one  to  have  the  exception  re- 
viewed.— ^Aston  V.  Examiner  Printing  Co., 
226  Fed.  496. 

§649. 

1.     Bzcnso  for  not   preoeatliig  In  time. — 

Upon  an  appeal  taken  from  an  order  deny- 
ing a  motion  to  tax  costs,  the  trial  court  is 
not  Justified  in  refusing  to  settle  the  bill  of 
exceptions  to  be  used  on  the  appeal,  on  the 
ground  that  It  was  not  presented  in  time, 
where  no  notice  of  the  order  denying  the 
motion  was  given  to  the  appellant,  except 
by  a  letter  mailed  to  counsel  for  appellant 
by  counsel  for  the  opposing  party  demand- 
ing payment  of  the  costs. — East  Side  Canal 
&  Irr.  Co.  V.  Superior  Court,  80  Cal.  App.  528, 
158  Pac.  778. 


CHAPTER  VII. 

PROVISIONS  RELATING  TO  TRIALS  IN  GENERAL, 

Article  I.  Exceptions. 
II.  New  trials. 


§660. 

Bllili  OF  EXCEPTIONS. 

1, 2.  As     to     preparation    and    settlement 
generally. 
3.  Construction  of  section. 
4,  5.  Authentication  and  certification. 
6-13.  Delay   in   service   of,   effect. 
14-17.  Settlement  of  bill. 
18-20.  Record,  contents  of. 

1.  As  to  preparation  aad  settlemeiit  gen- 
erally. — Appellant  is  entitled  to  notice  of 
entry  of  an  order  denying  relief  from  a  de- 
fault Judgment,  and  the  failure  to  give  such 
is  not  excused  from   the  fact  of  the  pres- 


ence of  counsel  in  court  during  the  argu- 
ment of  the  motion. — Hughes  Mfg.  &  Lum- 
ber Co.  V.  Elliott,  167  Cal.  494,  140  Pac.  17. 

2.  The  insufficiency  of  the  evidence  to 
sustain  the  findings  can  not  be  considered 
on  appeal  from  an  order  denying  a  new 
trial,  where  there  is  no  particular  specifica- 
tion in  the  bill  of  exceptions  which  points 
out  the  weakness  of  the  testimony  as  to  any 
of  the  facts  In  Issue. — ^Tingey  v.  Callahan 
Construction  Co.,  28  Cal.  App.  777,  154 
Pac.  28. 

8.  Construction  of  section. — A  sufficient 
compliance  with  sections  650  and  659  of 
the   Code   of   Civil   Procedure   in    preparing 
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and  presenting  a  statement  of  the  case  on 
a  motion  for  a  new  trial,  is  had  where  the 
movinjT  party  leaves  his  proposed  statement 
with  the  clerk  and  the  adverse  party  there- 
after likewise  leaves  his  proposed  amend- 
ments thereto,  and  the  judflre  subsequently 
receives  all  of  the  papers,  either  from  the 
clerk  or  from  the  Judge  in  whose  place  he 
presided  at  the  trial,  and  thereupon  in  open 
court  fixes  a  day  for  the  settlement  of  the 
statement  in  the  presence  of  both  counsel, 
notwithstanding:  the  failure  of  the  moving 
party  to  give  the  notice  of  Intention  of 
presentation  of  the  statement  to  the  judge 
as  provided  by  such  sections. — -'Keating  v. 
Keating,  169  Cal.   754,   147  Pac.  974. 

4.  Ant  hent  lent  loM  and  eertlfleatloa.  — 
Where  upon  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial  the  notice  of 
intention  to  move  for  a  new  trial  has  not 
been  authenticated,  the  order  can  not  be  re- 
viewed, even  though  the  notice  is  printed  In 
the  transcript. — ^Iiincoln  County  IBank  v. 
Fetterman,  170  Cal.  357.  149  Pac.  811. 

5.  Upon  an  appeal  from  a  Judgment  fore- 
closing a  mortgage,  intermediate  orders  and 
papers  included  in  the  record  not  certified 
to  by  the  trial  Judge  can  not  be  considered. 
— ^Dietz  V.  Scott,  27  Cal.  App.  320,  149  Pac, 
775. 

6.  Delay  In  service  of^  elleet. — Written 
notice  of  entry  of  order  denying  a  motion 
for  a  new  trial  is  waived  by  the  making 
of  an  application  for  an  order  setting  aside 
the  order  denying  the  motion  on  the  ground 
of  excusable  neglect  of  counsel,  and  a  pro- 
posed bill  of  exceptions  not  served  within 
ten  days  after  the  making  of  such  applica- 
tion is  too  late,  in  the  absence  of  any  order 
extending  the  time  of  such  service. — Flg- 
hiera  v.  Dewhirst,  82  Cal.  App.  245,  162 
Pac.  655. 

7.  The  mere  pendency  of  a  motion  by 
appellant  to  amend  the  findings,  subse- 
quently made,  could  not  operate  to  extend 
the  ten  days  given  herein  within  which  to 
serve  his  bill. — Hole  v.  Takekawa,  165  Cal. 
872,  182  Pac.  446. 

8.  Delay  in  serving  a  bill  of  exceptions 
may  be  cured  by  the  voluntary  consent  and 
waiver  of  the  parties  not  served. — ^Title  Ins. 
&  Trust  Co.  V.  California  Devel.  Co.,  171 
Cal.   174,    152  Pac.   542. 

9.  A  bill  of  exceptions  which  has  not 
been  served  upon  some  of  the  parties  may 
be  considered  with  a  view  to  the  modifica- 
tion of  the  Judgrment  so  far  as  the  rights  oi 
those  parties  not  served  are  not  affected. — 
Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co..  171  Cal.   174,  152  Pac.  542. 

10.  A  bill  of  exceptions,  even  though  not 
served  upon  certain  adverse  parties,  may  be 
considered  and  the  Judgment  modified  in  so 
far  as  such  modification  may  be  ordered 
without  impairing  the  rights  of  the  parties 
not  served. — Title  Ins.  &  Trust  Co.  v.  Cali- 
fornia Devel.  Co.,  171  Cal.  174,  152  Pac.  542. 

11.  The  failure  to  make  timely  service  of 
the  bill  of  exceptions  to  be  used  on  a  motion 
for  a  new  trial  does  not  affect  the  Jurisdic- 
tion of  the  subject-matter,  and  such  delay 
may  be  cured  by  the  voluntary  consent  and 


waiver  of  the  parties  not  served. — Title  Ins. 
ft  Trust  Co.  V.  California  DeveL  Co.,  171 
Cal.  174,  152  Pac.  542. 

12.  An  appeal  taken  by  the  heirs  of  a  de- 
ceased incompetent  from  an  order  settling 
the  final  account  of  the  guardian  of  his  es- 
tate will  not  be  dismissed  because  of  the 
failure  of  the  appellants  to  serve  upon  the 
administrator  their  proposed  bill  of  excep- 
tions, or  a  copy  of  the  engrossed  bill,  or  a 
copy  of  the  transcript  on  appeal. — Estate  of 
Clanton,  171  Cal.  381,  153  Pac.  459. 

13.  Upon  an  appeal  from  an  order  deny- 
ing a  new  trial,  the  objection  can  not  be 
raised  for  the  first  time  that  the  bill  of  ex- 
ceptions used  on  the  hearing  of  the  motion 
was  not  served  within  the  time  allowed  by 
law,  where  the  respondent  proposed  amend- 
ments to  the  bill,  and  raised  no  objection 
at  the  time  of  its  settlement. — ^Lantz  v.  Cole, 
172  Cal.  245,  156  Pac.  45. 

14.  Settlemeat  of  blll^ — It  is  error  upon 
an  appeal  taken  from  a  Judgment  entered 
by  the  clerk  upon  the  verdict  of  the  Jury  in 
an  equity  case  before  the  signing  and  filing 
of  findings  of  fact  and  the  rendition  by  the 
court  of  any  Judgment  therein,  to  direct 
the  insertion  in  the  bill  of  exceptions  of  the 
ex  parte  order  made  subsequent  to  such 
Judgment  vacating  the  same,  the  findings 
of  fact  and  conclusions  of  law  and  the 
Judgment  based  on  such  findings,  for  the 
same  are  immaterial  to  such  appeal,  and, 
being  so,  mandamus  will  not  lie  to  compel 
the  striking  of  the  same  from  the  bill  of 
exceptions. — Holland  v.  Superior  Court,  169 
Cai.  361,   146  Pac.   878. 

15.  A  statement  on  motion  for  a  new 
trial,  settled  by  a  Judge  other  than  the  one 
who  presided  at  the  trial,  will  not  be  re- 
fused consideration  on  appeal  because  of 
the  failure  to  recite  why  the  statement  was 
not  settled  by  the  latter  Judge,  since  the 
presumption  of  regularity  attending  official 
acts  of  courts  and  their  Judges  is  sufficient 
to  support  such  action. — Lincoln  v.  Sibeck, 
27  Cal.  App.  61,  148  Pac.  967. 

16.  Ordinarily  the  burden  is  cast  upon 
the  proponents  of  a  bill  of  exceptions  to 
bring  the  matter  of  its  settlement  to  hear- 
ing and  determination  even  after  the  pro- 
ponents of  the  bill  have  left  it  with  its 
amendments  with  the  clerk  for  the  Judge. — 
Slye  V.  Hunt,  29  Cal.  App.  117,  154  Pac.  607. 

17.  Where  upon  the  hearing  of  the  set- 
tlement of  a  bill  of  exceptions  upon  a  mo- 
tion for  a  new  trial,  the  trial  Judge  after 
the  matter  of  the  settlement  had  proceeded 
for  some  time  requested  counsel  for  both 
sides  to  confer  and  attempt  to  agrree  on  cer- 
tain of  the  amendments,  and  report  to  him 
as  to  what  could  not  be  agreed  upon,  and 
the  further  hearing  of  the  matter  was  con- 
tinued until  such  report,  the  court  is  not 
Justified  four  months  thereafter  in  refusing 
to  settle  the  bill  on  the  ground  of  laches; 
under  such  circumstances  the  Judge  consti- 
tuted counsel  for  both  parties  as  in  a  sense 
his  aids  in  the  duty  which  was  primarily  his 
own,  and  by  so  doing  invested  each  with 
the  responsibility  of  reporting  back  to  him 
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their  failure  to  agrree  upon  the  bill. — Slye  v. 
Hunt,  29  Cal.  App.  117.  154  Pac.  607. 

18.  Re«ord»  contenta  of. — ^Upon  an  appeal 
from  an  order  denying:  a  new  trial  the  in- 
sufficiency of  the  evidence  to  Justify  the 
verdict  of  the  jury  or  the  flndinss  of  the 
court  can  not  be  considered,  where  it  ap- 
pears from  the  certificate  of  the  trial  judgre 
attached  to  the  bill  of  exceptions  that  the 
bill  does  not  contain  all  the  evidence,  since 
it  must  be  presumed  in  such  a  case  that 
had  all  the  evidence  been  presented  therein, 
it  would  appear  therefrom  that  it  was  suffi- 
cient to  Justify  both  the  verdict  and  find- 
ings.— ^Poster  V.  Younsr,  172  Cal.  817,  166 
Pac.  476. 


19.  Alleged  error  in  refusing:  to  grrant 
a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  likewise  can  not  be  con- 
sidered, where  the  affidavits  presented  on 
the  hearing  of  the  motion  in  support  thereof 
are  not  incorporated  in  the  record. — Foster 
V.  Young,  172  Cal.  317,  156  Pac.  476. 

20.  Alleged  error  predicated  upon  the 
giving  to  the  jury  of  certain  isolated  in- 
structions and  in  refusing  to  give  certain 
requested  instructions  can  not  be  considered 
on  appeal  from  an  order  denying  a  new 
trial,  where  the  given  Instructions  are  not 
incorporated  in  the  record.  —  Foster  ▼. 
Young,  172  Cal.  317,  156  Pac.  476. 


ARTICLE  II. 

NEW  TRIALS. 
I  660.  Motion  to  be  heard  at  time  specified,  or  dismissed. 


§666. 


1.  New  trial     Conrntnetion  of  sectlos. — 

This  section  does  not  define  what  is  meant 
by  a  trial. — San  Joaquin  &  Kings  River 
Canal  A  Irr.  Co.  v.  Stevlnson,  30  Cal.  App. 
405,    158   Pac.    768. 

2.  The  question  whether  the  Judgment 
is  authorized  by  the  pleadings  or  findings 
can  not  be  agitated  on  the  motion  for  a 
new  trial,  for  it  is  not  involved  in  a  re- 
examination of  the  issues  of  fact. — Bloxham 
V.  Tehama  County  Tel.  Co.,  29  Cal.  App.  326, 
156   Pac.    654. 

§667. 

NBSW  TRIAI^— GRANTING  OF. 

1.  Construction  of  section. 
2,  3.  Discretion  of  court. 
4-8.  — Order  affirmed  when. 
9, 10.  Grounds  of — Excessive  damages  (subd. 
5). 
11-17.  — Insufficiency  of  evidence  (subd.  6). 
18-31.  — ^Newly    discovered    evidence    (subd. 

4). 
32.  33.  — ^Verdict  against  law. 

1.  Constractton  of  seetion.  —  The  provi- 
sions of  the  code  relating  to  new  trials  are 
not  applicable  to  a  judgment  entered  on 
motion  against  a  surety  on  an  undertaking 
given  to  stay  execution  on  a  Judgrment 
pending  appeal. — Gray  v.  Cotton,  53  Cal. 
Dec.  98,  162  Pac.  1019. 

2.  Dlflcrettos  of  court. — ^Motions  for  new 
trial  are  addressed  to  the  sound  discretion 
of  the  trial  court,  and  its  action  will  not 
be  disturbed  unless  the  record  shows  an 
abuse  of  such  discretion,  the  presumption 
being  that  the  discretion  was  properly  ex- 
ercised.— ^People  v.  Kilfoil.  27  Cal.  App.  29, 
148  Pac.  812. 

3.  In  the  granting  of  a  motion  for  a  new 
trial,  the  trial  judge  has  a  very  broad  dis- 
cretion, and  the  order  will  be  upheld  on 
appeal  if  it  may  be  supported  upon  any 
of  the  assigned  grounds. — ^Miller  v.  Logran, 
32  Cal.  App.   28,  161   Pac.   1022. 


4.  —Order  aAmMfl  iprlien« — ^Upon  an  ap- 
peal from  an  order  granting  a  new  trial, 
if  it  is  found  that  the  trial  court  erred  in 
granting  the  motion,  so  far  as  the  grounds 
upon  which  the  court  based  the  order  are 
concerned,  and  that  the  new  trial  should 
have  been  grranted  because  of  some  other 
ruling  on  a  question  of  law,  which  the  trial 
court  believed  was  not  erroneous,  the  order 
will  be  affirmed.  —  Steil  v.  Sun  Insurance 
Office.   171  Cal.  795,  155  Pac.  72. 

5.  When  no  abuse  of  discretion  is  shown, 
the  granting  of  an  order  granting  a  new 
trial  will  not  be  disturbed  on  appeal. — ^Mc- 
Ewen  V.  Occidental  Life  Ins.  Co.,  172  Cal.  6. 
155  Pac.  86. 

6.  An  order  granting  a  new  trial  must 
be  affirmed,  without  regrard  to  the  ground 
upon  which  it  is  specifically  based,  if  it 
could  be  rightfully  granted  upon  any  of  the 
grounds  upon  which  the  motion  was  made; 
such  rule,  however,  is  subject  to  the  excep- 
tion that  in  passing  upon  the  correctness 
of  the  order  grranting  a  new  trial  the 
appellate  court  may  not  consider  the  in- 
sufficiency of  the  evidence  when  the  lower 
court  "by  direct  language*'  expressly  ex- 
cludes that  ground  as  a  basis  for  its  order. 
— Meinberg  v.  Jordan.  29  Cal.  App.  760,  157 
Pac.  1005. 

7.  An  order  granting  a  new  trial  must 
be  affirmed  without  regard  to  the  ground 
upon  which  it  is  specifically  based  if  it 
could  be  rightfully  granted  upon  any  of  the 
grounds  upon  which  the  motion  was  made, 
subject,  however,  to  the  exception  that  In 
passing  upon  the  correctness  of  the  order 
the  appellate  court  may  not  consider  the 
insufficiency  of  the  evidence  when  the  lower 
court  by  direct  language  expressly  excludes 
such  ground  as  a  basis  for  its  order. — Mein- 
berg V.  Jordan,  29  Cal.  App.  760,  157  Pac 
1005. 

8.  An  order  granting  a  new  trial  will  not 
be  disturbed  upon  appeal  save  upon  a  show- 
ing of  an  abuse  of  the  discretion  vested 
in  the  trial  court — ^Meinberg  v.  Jordan,  29 
Cal.   App.   760.   167  Pac.  1005. 


eb.  VII,  wot.  II.1 


NEW     TRIALS — GROUNDS    FOR    GRANTING. 


1667 


9.  Gronndu  of— BxcctMilTe  daimisefli  (aiibd. 

5). — The  mere  fact  that  a  verdict  Is  exces- 
sive because  of  the  inclusion  therein  of 
improper  items  does  not  show  that  it  was 
the  result  of  passion  and  prejudice. — Conlin 
V.  Emanuel  Lewis  Invest.  Co.,  26  Cal.  App. 
888,  147  Pac.   472. 

10.  An  order  erranting:  a  new  trial  upon 
"the  sole  ground  that  the  damaeres  awarded 
to  the  plaintiff  .  .  .  are  excessive,"  car- 
ries with  it  the  implication  that  It  was 
firranted  upon  a  consideration  of  the  insuffi- 
ciency of  the  evidence  to  warrant  and  sup- 
port the  flndinfiT  of  the  jury  as  to  the  amount 
of  such  damaere. — ^Meinbers:  v.  Jordan,  29 
Cal.  App.  760,  157  Pac.  1006. 

11.  — InsaAcfency  of  evldeiioe  (flobd.  6). 
— ^In  the  determination  of  a  motion  for  a 
new  trial,  the  verdict  should  be*  set  aside 
if,  in  the  opinion  of  the  trial  court,  it  is 
not  supported  by  sufficient  evidence;  and 
this  is  equally  true  whether  there  be  an 
absence  of  evidence  or  that  the  evidence 
received,  in  the  individual  Judgment  of  the 
trial  Judge,  is  lacking  in  probative  force  to 
establish  the  proposition  of  fact  to  which 
it  is  addressed.  This  Is  the  meaning  of  the 
terms  "insufficiency  of  evidence"  (C.  C.  P., 
{  657.  subd.  6)  and  ".  contrary  to 
.  .  ,  evidence"  (Pen.  Code,  |  1181,  subd. 
6). — Estate  of  Bainbridge,  169  Cal.  166,  146 
Pac.  427. 

12.  A  court  is  under  compulsion  to  order 
a  new  trial  and  may  do  this  of  its  own 
motion  when  the  evidence  is  wholly  insuffi- 
cient to  sustain  the  verdict. — Estate  of  Cas- 
par. 172  Cal.  147,  166  Pac.  631. 

13.  The  court  may  grant  a  new  trial 
even  when  there  is  substantial  evidence 
to  sustain  the  verdict  if  it  believes  that  the 
evidence  preponderates  against  the  verdict. 
— Estate  of  Caspar,  172  Cal.  147,  166  Pac.  631. 

14.  In  an  action  for  damages  for  personal 
injuries  a  trial  court,  if  of  the  opinion  that 
under  the  evidence  the  amount  awarded 
by  the  Jury  is  not  legally  adequate  or  com- 
mensurate with  the  extent  of  the  injuries 
received,  may  grant  a  new  trial  on  the 
motion  of  the  plaintiff  on  the  ground  that 
the  evidence  does  not  Justify  the  verdict. — 
Taylor  v.  Northern  Elec.  R.  Co.,  26  Cal.  App. 
766,   148   Pac.   648. 

16.  The  Judge  should,  in  order  to  war- 
rant an  order  for  a  new  trial,  believe  that 
the  verdict  is  not  sustained  by  the  evidence, 
and  that  if  allowed  to  stand  it  will  result 
in  unjust  punishment  being  inflicted,  and 
so  believing,  it  becomes  his  duty  to  order 
a  new  trial,  and  such  an  order  will  not  be 
disturbed  unless  an  abuse  of  discretion  is 
made  manifest. — People  v.  Mallicoat,  27  Cal. 
App.  356,  149  Pac.  1000. 

16.  Upon  a  motion  for  a  new  trial  in  an 
action  for  damages  for  personal  injuries,  the 
probative  force  and  effect  of  the  evidence 
as  to  the  nature  and  extent  of  the  injuries 
and  the  damages  resulting  therefrom  are  for 
the  determination  of  the  trial  court,  not- 
withstanding there  is  no  conflict  in  the 
evidence  on  the  subject. — Meinberg  v.  Jor- 
dan, 29  Cal.  App.  760,  167  Pac.  1006. 

17.  The  trial  court  is  not  only  authorized 


but  in  duty  bound,  on  motions  for  a  new 
trial,  to  scrutinize  the  evidence  carefully, 
in  cases  where  claimed  to  be  insufficient, 
and  to  grant  new  trials  whenever,  in  its 
opinion,  the  evidence  on  which  the  decision 
or  verdict  was  based  is  Insufficient  to  Justify 
the  conclusion. — ^Estate  of  Bainbridge,  6  Cof. 
Prob.  Dec.   308. 

18.  —Newly  discovered  evidence  <flnbd« 
4.) — ^A  party  is  not  entitled  to  a  new  trial  on 
the  ground  of  newly  discovered  evidence  if 
he  had  information  which  would  have  en- 
abled him  to  obtain  the  evidence  before 
trial,  and  had  full  information  relative  to 
the  evidence  before  the  trial  closed,  and  yet 
did  not  apply  for  a  continuance  to  enable 
him  to  obtain  the  evidence. — Champagne  v. 
Hamburger,  169  Cal.  683,  147  Pac.  964. 

19.  The  courts  look  with  distrust  and  dis- 
favor upon  motions  for  new  trials  based 
on  the  ground  of  newly  discovered  evidence, 
and  such  motions  should  not  be  granted 
by  trial  courts  unless  the  new  evidence  is 
such  as  to  make  it  reasonably  probable  that 
it  would  change  the  result  upon  another 
trial. — Estate  of  Emerson,  170  Cal.  81,  148 
Pac.    623. 

20.  A  new  trial  should  be  granted  on  the 
ground  of  newly  discovered  evidence  only 
where  such  evidence  is  of  a  character  as  to 
render  a  different  result  probable,  and  the 
question  as  to  the  effect  upon  the  case  of 
such  evidence  is,  from  its  nature,  peculiarly 
one  that  is  addressed  to  the  discretion  of 
the  trial  court. — People  v.  Oxnam.  170  Cal. 
211,  149  Pac.  166. 

21.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  prop- 
erly denied  where,  in  the  opinion  of  the 
trial  court,  it  is  not  probable  that  the  addi- 
tional evidence  would  have  produced  a  dif- 
ferent result. — Atkinson  v.  Western  Devel. 
Syndicate,  170  Cal.  511,  160  Pac.  863. 

22.  Motions  for  a  new  trial,  based  upon 
the  ground  of  newly  discovered  evidence, 
are  not  favorably  regarded  by  courts,  and 
appellate  tribunals  do  not  disturb  the  action 
of  a  trial  court  in  refusing  to  grant  such 
a  motion,  except  where  it  clearly  appears 
that  there  has  been  an  abuse  of  discretion. — 
Fresno  Estate  Co.  v.  Fiske,  172  Cal.  688, 
167   Pac.    1127. 

23.  A  new  trial  is  not  to  be  granted  upon 
the  tardy  production  of  evidence  not  avail- 
able at  the  trial  because  of  the  absolute 
forgetfulness  of  a  witness. — Fresno  Estate 
Co.  V.  Fiske,  172  Cal.  583,  167  Pac.  1127. 

24.  The  refusal  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is 
not  erroneous,  where  it  is  not  sufficiently 
shown  that  the  testimony  could  not  have 
with  reasonable  diligence  been  procured  at 
the  trial,  and  that  it  was  in  its  nature 
cumulative. — People  v.  Davis,  26  Cal.  App. 
647,  147  Pac.  1185. 

26.  It  is  not  an  abuse  of  discretion  to 
refuse  to  grant  the  defendant's  motion  for 
a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  consisting  of  a  statement 
made  by  the  prosecutrix  to  the  district 
attorney  about  a  month  before  the  case  was 
tried,  where  it  appears  that  such  statement 
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came  into  the  hands  of  the  defendant's 
counsel  after  the  prosecution  had  rested  its 
case  and  before  the  close  of  the  evidence. — 
People  V.  Kilfpil,  27  Cal.  App.  29,  148  Pac. 
812. 

26.  An  order  denying:  a  motion  for  a  new 
trial  on  the  erround  of  newly  discovered  evi- 
dence is  rigrhtfully  refused,  notwithstanding: 
the  assertion  in  the  affidavit  of  the  existence 
of  such  evidence  is  not  contradicted,  where 
the  affidavit  contains  no  showing:  of  due 
diligrence. — Foster  v.  National  Ice  Cream  Co., 
29  Cal.  App.  484,  166  Pac.  985. 

27.  In  support  of  its  motion  for  a  new 
trial  upon  the  grround  of  newly  discovered 
evidence,  it  is  incumbent  upon  the  moving: 
party  to  show  the  dilig:ence  employed  by  it 
in  preparing:  for  the  first  trial,  how  the 
alleg:ed  new  evidence  was  discovered  and 
why  it  was  not  discovered  before  the  first 
trial,  and  such  other  facts  as  will  make  it 
clear  to  the  court  below  that  the  failure  to 
produce  the  alleg:ed  newly  discovered  evi- 
dence, and  present  it  at  the  first  trial  of 
the  case,  was  not  attributable  to  the  fault 
or  want  of  diligrence  of  such  party. — Foster 
V.  National  Ice  Cream  Co.,  29  Cal.  App.  484, 

156  Pac.  985. 

28.  Where  affidavits  as  to  newly  discov- 
ered evidence  are  not  served  until  more  than 
ten  days  after  the  service  and  filing:  of  the 
notice  of  intention  to  move  for  new  trial, 
and  no  extension  of  time  therefor  is  g:ranted, 
they  should  be  excluded  from  consideration 
on  the  hearing:  of  the  motion. — Crofford  v. 
Crofford,  29  Cal.  App.  662,  157  Pac.  561. 

29.  Where  such  affidavits  are  directed  to 
a  probative  fact  not  conclusive  upon  the 
merits  of  the  case,  it  is  within  the  discretion 
of  the  trial  court  to  determine  whether  the 
facts  therein  stated  are  sufficient  to  warrant 
the  grrantingr  of  a  new  trial. — Crofford  v. 
Crofford,  29  Cal.  App.  662,  157  Pac.  561. 

80.  While  it  is  true  g:enerally  that  newly 
discovered  evidence  which  is  merely  cumu- 
lative in  effcQt  will  not  suffice  to  support 
a  motion  for  a  new  trial,  nevertheless  if 
such  evidence,  notwithstanding:  its  cumula- 
tive character,  possesses  sufficient  probative 
force  to  render  probable  a  different  result 
upon  a  retrial  of  the  case,  it  will  then  war- 
rant and  require  an  order  g:rantingr  a  new 
trial. — ^Meinberg:  v.  Jordan,  29  Cal.  App.  760, 

157  Pac.  1006. 

31.  A  motion  tor  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is 
properly  denied  where  in  the  opinion  of 
the  trial  court  it  is  not  probable  that  the 
additional  evidence  would  have  produced 
a  different  result. — Montg:omery  &  Mullen 
Lumber  Co.  v.  Ocean  Park  Scenic  Ry.  Co., 
82  Cal.  App.   32,   161  Pac.  1171. 

32.  — Verdict  affaliurt  laipr. — ^Where  a  new 
trial  is  sougrht  on  the  grround  that  the 
decision  is  ag:ainst  law,  and  a  new  trial 
can  afford  no  relief,  and  other  and  effective 
means  of  relief  are  provided  in  sections  663 
and  663^  of  the  Code  of  Civil  Procedure, 
the  motion  for  a  new  trial  will  be  overruled. 
— Bloxham  v.  Tehama  County  Tel.  Co.,  29 
Cal.  App.  826,  155  Pac.  654. 

83.     Order  denying:  a  new  trial,   the  ob- 


jection that  the  action  should  have  been 
broug:ht  by  the  husband  of  the  plaintiff  can 
not  be  considered,  where  the  cause  was 
tried  on  the  pleadings  as  they  stood  without 
objection  to  the  evidence  in  support  thereof. 
Bloxham  v.  Tehama  County  Tel.  Co.,  29  Cal. 
App.   326.   155  Pac.   654. 

§658. 

APPLICATION  FOR  NBW  TRIAL. 

1.  Construction,  of  amendment  of  1916. 
2,  3.  Affidavits — Requisites  and  sufficiency. 

4.  — Failure    to    file    counter-affidavits, 
effect. 

1«     Constmctlon  of  amendment  of  1015« — 

The  amendment  of  1915  requiring:  motions 
for  new  trials  to  be  made  only  on  affidavits 
in  certain  cases  and  the  minutes  of  the  court 
in  other  cases,  was  not  intended  to  affect 
proceedings  for  a  new  trial  pending:  at  the 
time  of  such  amendment,  and  such  proceed- 
in  g:s  must  be  determined  on  the  record  spe- 
cified in  the  notice  of  intention. — Schmitt 
V.  White,  172  Cal.  554.  158  Pac.  216. 

2.  Affidavit*— -Reanlsttes  and  imllleleney. — 
The  moving:  party  must  state  in  his  affida- 
vits facts  which  show  that  he  exercised 
reasonable  dilig:ence,  from  the  begrinnin^  in 
endeavoring:  to  discover  the  evidence  before 
the  first  trial,  and  the  decision  of  such  ques- 
tidns  rests  in  the  sound  discretion  of  the 
trial  court,  and  will  not  be  reversed  on  ap- 
peal unless  an  abuse  of  that  discretion 
clearly  appears.  —  Estate  of  Emerson,  170 
Cal.  81,  148  Pac.  523. 

3.  An  order  refusing:  the  defendant  sixty 
days'  time  within  which  to  secure  affidavits 
In  support  of  his  motion  for  a  new  trial 
is  warranted,  in  the  absence  of  any  showingr 
of  what  was  expected  to  be  set  forth  in  the 
affidavits  or  of  any  reason  why  the  affida- 
vits had  not  already  been  secured. — People 
V.  Burrows,  27  Cal.  App.  420,  150  Pac  382. 

4.  — ^Fallore  to  file  connter-afltdavlta, 
effect. — A  motion  for  a  new  trial  on  the 
g:round  of  "irregrularity  in  the  proceedlnsrs 
of  the  court,"  based  upon  affidavits  charg:ing: 
the  Judgre  with  bias  and  prejudice,  is  im- 
properly denied  where  no  counter-affidavit 
is  filed  by  the  Jud^e. — Keating:  v.  "Keating:, 
169  Cal.  754,   147  Pac.  974. 

§659. 

NOTICES  OF  INTBNTION. 

1-^.  Construction  of  section. 
4-6.  As  to  sufficiency  of  notice  of  inten.tion. 
7.  Filing:  notice. 
8-16.  Serving:  notice. 

1.  Constmetlon  of  aeetlon. — ^In  changrlngr 
the  phraseolog:y  in  the  amendment  of  1915 
we  can  not  believe  that  the  legislature  in- 
tended the  word  "trial"  should  mean  any- 
thing: different  from  the  words  "the  action 
was  tried"  found  in  the  former  statute. 
When  the  leg:islature  used  the  term  "trial" 
it  must  have  intended  to  refer  to  the  action 
being:  tried,  and  not  alone  to  some  one  or 
more  issues  of  fact  to  be  submitted  to  the 
Jury  not  decisive  of  the  case;  it  was  not 
intended  to  introduce  a  rule  at  variance 
with  the  procedure  of  half  a  century. — San 
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Joaquin  &  Klners  River  Canal  A,  Irr.  Co.  v. 
Stevinson,  30  Cal.  App.  405,  158  Fac.  768. 

2.  The  determination  of  a  jury  of  some 
sinerle  isolated  issue  of  fact  in  a  case  is  not 
"the  trial  by  jury"  referred  to  in  this  sec- 
tion where  there  remains  other  issues  un- 
disposed of. — San  Joaquin  &  KingB  River 
Canal  &  Irr.  Co.  v.  Stevinson.  80  Cal.  App. 
406,    158   Pac.    768. 

3.  In  condemnation  proceedinfirs  the  ques- 
tions of  use  and  necessity  are  exclusively 
for  the  court  to  determine  and  these  are 
issues  of  fact,  thougrh  withheld  from  the 
jury,  and  must  be  determined  by  the  court 
before  final  judgement  of  condemnation  can 
be  entered,  and  until  found  upon  by  the 
court  there  is  no  "trial"  as  contemplated  by 
this  section. — San  Joaquin  &  Klnsrs  River 
Canal  &  Irr.  Co.  v.  Stevinson.  80  Cal.  App. 
405.  158  Pac.  768. 

4.  Afl  to  MuAeleiicy  of  notice  of  Inten- 
tion.— ^A  notice  stating  the  intention  to  move 
"to  vacate  and  set  aside  the  juderment,'*  etc.» 
and  speclfyinsr  four  of  the  grrounds  men- 
tioned herein  is  sufllcient  notwithstanding 
it  is  directed  agrainst  the  judgrment  rather 
than  the  decision. — Hoover  v.  Wolfe.  167 
Cal.  837,  139  Pac.  794. 

5.  A  notice  of  intention  to  move  for  a 
new  trial  is  not  ineffectual  because  the 
intention  as  stated  was  "to  move  the  above 
entitled  court  to  vacate  the  judgrment  en- 
tered," etc.,  whereas  the  word  "decision" 
instead  of  "judgement"  is  used  in  the  code. — 
Fearon  v.  Fodera,  169  Cal.  870,  Ann.  Cas. 
1916D  812,  148  Pac.  200. 

6.  Where  the  plaintiff  moved  for  a  new 
trial  because  of  the  inadequacy  of  the  dam- 
agres  under  the  evidence,  if  the  specification 
of  the  grround  was  sufficient  to  enable  the 
opposing  counsel  to  determine  what  evi- 
dence should  be  put  in  the  statement,  and 
the  judgre  to  strike  out  redundant  and  use- 
less matter,  it  is  enough. — Taylor  v.  North- 
ern Elec.  R.  Co.,  26  Cal.  App.  765,  148  Pac. 
543. 

7.  FlUnir  notice. — A  notice  of  intention  to 
move  for  a  new  trial  must  be  filed  as  well 
as  served  within  the  time  prescribed  by  the 
code,  and  the  trial  court  is  without  juris- 
diction, under  section  478  of  the  Code  of 
Civil  Procedure,  to  relieve  a  party  from  the 
consequences  of  such  a  failure. — ^Neale  v. 
Morrow.  174  Cal.  49,  161  Pac.  1165. 

&  Serving  notice. — A  notice  of  intention 
to  move  for  a  new  trial  served  before  entry 
of  judgment  is  premature  and  a  nullity,  and 
does  not  forbid  the  appellant  from  giving  a 
later  and  proper  one.  A  similar  and  proper 
notice  served  within  the  ten  days,  whether 
or  not  the  appellant  had  notice  of  entry  of 
judgement,  is  not  affected  by  the  previous 
void  notice. — The  Yamato  v.  Bank  of  So. 
Cal.,  170  Cal.  851,  149  Pac.  826. 

9.  In  the  absence  of  service  on  the  ad- 
verse party  of  notice  of  intention  to  move 
for  a  new  trial,  the  lower  court  has  no 
authority  to  grant  such  motion,  and  the 
voluntary    appearance    and   consent    to   the 


hearing  of  the  motion,  given  months  after 
the  expiration  of  the  time  to  serve  such 
notice,  do  not  cure  the  defect. — ^Title  Ins. 
&  Trust  Co.  V.  California  Bevel.  Co.,  171 
Cal.  174.  162  Pac.  642. 

10.  An  adverse  party  is  one  whose  inter- 
est in  the  subject-matter  of  the  motion  is 
adverse  to  or  will  be  affected  by  the  grant- 
ing of  the  motion  or  changing  the  former 
decision  of  the  court. — Title  Ins.  &  Trust 
Co.  V.  California  Bevel.  Co.,  171  Cal.  174, 
152  Pac.  642. 

11.  While  the  court  can  not  relieve  from 
a  failure  to  make  timely  service  of  notice 
of  intention  to  move  for  a  new  trial,  it 
may  relieve  from  the  effect  of  delay  in  serv- 
ing a  bill  of  exceptions. — ^Haviland  v.  South- 
ern Cal.  Edison  Co.,  172  Cal.  601,  168  Pac. 
828. 

12.  A  proceeding  for  a  new  trial  is  initi- 
ated by  filing  and  serving  upon  the  adverse 
party  within  a  given  time  a  notice  of  inten- 
tion to  move  for  a  new  trial,  and  the  failure 
to  serve  the  notice  upon  all  adverse  parties 
deprives  the  superior  court  of  jurisdiction 
to  grant  the  motion;  the  failure,  however, 
to  serve  a  given  party  will  not  deprive 
the  court  of  jurisdiction  to  grant  the  motion 
in  so  far  as  it  can  be  granted,  without 
affecting  the  rights  of  the  party  not  served. 
— Caruthers  Building  Co.  v.  Johnson.  174 
Cal.   20.   161   Pac.   985. 

18.  The  "adverse  party"  upon  whom  the 
notice  is  to  be  served  is  "every  party  whose 
interest  in  the  subject-matter  of  the  motion 
is  adverse  to  or  will  be  affected  by  the 
granting  of  the  motion  or  changing  the  for- 
mer decision  of  the  court." — Carruthers 
Building  Co.  v.  Johnson,  174  Cal.  20,  161 
Pac.  985. 

14.  The  party  in  whom  the  title  to  the 
property  had  been  vested  before  the  motion 
for  new  trial  was  presented  has  the  right 
to  question  the  service  of  such  notice,  al- 
though not  a  party  to  the  action. — Caruthers 
Building  Co.  V.  Johnson,  174  Cal.  20,  161  Pac. 
985. 

15.  Where  all  the  issues  in  a  case  are 
tried  by  a  jury,  the  time  for  serving  and 
filing  the  notice  of  intention  to  move  for 
a  new  trial  begins  to  run  when  the  verdict 
was  rendered,  but  where  some  special  issue,, 
not  determinative  of  the  case,  has  been  tried 
by  a  jury,  the  time  does  not  begin  to  run 
upon  the  rendition  of  the  verdict  upon  such 
special  issue,  but  from  the  entry  of  judg- 
ment— San  Joaquin  etc.  Irr.  Co.  v.  Stevinson, 
30  Cal.   App.   405,   158  Pac.   768. 

16.  In  a  proceeding  for  the  condemnation 
of  an  easement,  where  the  issue  of  public 
use  and  the  issue  of  public  necessity  were 
first  heard  and  determined  by  the  court,  and 
the  issue  of  damages  thereafter  determined 
by  a  jury,  the  time  to  file  and  serve  a  notice 
of  intention  to  move  for  a  new  trial  runs 
from  the  time  of  entry  of  the  findings  and 
judgment,  and  not  from  the  date  of  the 
verdict. — San  Joaquin  etc.  Irr.  Co.  v.  Stevin- 
son, 80  Cal.  App.  405,  158  Pac.  768. 
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§  660.    MOTION  TO  BE  HEARD  AT  TIME  SPECIFIED,  OB  DISMISSED. 

The  motion  for  a  new  trial  must  be  heard  at  the  earliest  practicable  time  after  the 
filing  of  affidavits  and  counteraffidavits,  in  case  the  motion  is  made  on  affidavits,  in 
other  cases  after  the  filing  of  the  notice.  On  such  hearing  reference  may  be  had  in 
all  cases  to  the  pleadings  and  orders  of  the  court  on  file,  and  when  the  motion  is 
made  on  the  minutes,  reference  may  also  be  had  to  any  depositions  and  documentary 
evidence  offered  at  the  trial  and  to  the  report  of  the  proceedings  on  the  trial  taken 
by  the  phonographic  reporter,  or  to  any  certified  transcript  of  such  report,  or  if  there 
be  no  such  report  or  certified  transcript,  to  such  proceedings  occurring  at  the  trial 
as  are  within  the  recollection  of  the  judge;  when  the  proceedings  at  the  trial  have 
been  phonographically  reported,  but  the  reporter's  notes  have  not  been  transcribed, 
the  reporter  must,  upon  request  of  the  court,  or  either  party,  attend  the  hearing  of 
the  motion,  and  shall  read  his  notes,  or  such  parts  thereof  as  the  court,  or  either  party, 
may  require. 

[New  trial  hearing  has  precedence.]  The  hearing  and  disposition  of  the  motion  for 
a  new  trial  shall  have  precedence  over  all  other  matters  except  criminal  cases,  probate 
matters  and  cases  actually  on  trial,  and  it  shall  be  the  duty  of  the  court  to  determine 
the  same  at  the  earliest  possible  moment.  The  power  of  the  court  to  pass  oa  motion 
for  new  trial  shall  expire  within  three  months  after  the  verdict  of  the  Jury  or  service 
on  the  moving  party  of  notice  of  the  entry  of  the  Judgment  If  such  motion  is  not 
determined  within  said  three  months,  the  effect  shall  be  a  denial  of  the  motion  without 
further  order  of  the  court. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdts.  1873-4,  p.  317;  by  Code  Ck)mmission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  149;  Act  held  unconstitutional,  see  History, 
§  5,  G.  C.  P.;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  pi.  718, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  452;  April  24,  1916,  Stats,  and 
Amdts.  1916,  p.  202;  May  6,  1917,  SUts.  and  Amdts.  1917,  p.  240. 
in  effect  July  27,  1917. 


TIMB  OF  HBARING  MOTION. 

1.  Construction  of  section. 

2.  — Amendment  of  1916. 

8.  Constitutionality  of  section. 
4.  6.  Failure  to  serve  notice — ^Effect  of. 
6,  7.  Power  of  court. 

1.  Coastroetlon  of  aectlos. — The  last  two 
sentences  of  this  section  were  added  by 
amendment  and  designed  to  secure  a  speedy 
determination  of  the  motion.  The  effect  of 
the  statute  being  that  the  trial  court  must 
determine  the  motion  "at  the  earliest  pos- 
sible moment,"  it  is  the  court's  duty  to 
do  so.  The  court  may,  however,  grrant  or 
deny  a  new  trial  within  three  months. — 
Lancel  v.  Postlethwaite,  172  Cal.  826,  166 
Pac.  486. 

2.  —Amendment  of  1915.  —  The  amend- 
ment of  1915  to  this  section  can  not  be 
construed  as  applicable  to  proceedingrs  on 
motions  pending:  at  the  time  it  became 
operative. — San  Francisco-Oakland  Terminal 
Railways  v.  Superior  Court.  172  Cal.  641. 
167  Pac.  604. 

S.  ConatltntloiialltT  of  sectlos. — ^This  sec- 
tion is  a  valid  exercise  of  lecrislative  power. 
Lancel  v.  Postlethwaite,  172  Cal.  826,  166 
Pac.  486;  San  Francisco-Oakland  Terminal 
Railways  v.  Superior  Court,  172  Cal.  541, 
167  Pac.  604. 

4.  Failure  to  serre  notice  —  Blfeet  of. — 
There  is  no  authority  to  grrant  relief  from 
the  consequences  of  a  failure  to  serve  a 
notice  of  intention  to  move  for  a  new  trial 
within  the  time  allowed  by  law. — Haviland 


V.   Southern   Cal.    Edison   Co.,    172   Cal.    601, 
158  Pac.  328. 

6.  A  party  who  fails  to  serve  its  notice 
of  intention  to  move  for  a  new  trial  within 
time  is  entitled  to  relief  from  its  default 
in  servingr  its  proposed  bill  of  exceptions 
due  to  an  inadvertent  entry  in  its  attorneys* 
Journal  of  the  last  day  to  serve  its  notice 
of  intention  to  move  for  a  new  trial,  where 
the  affidavits  of  the  moving:  party  justify  the 
inference  that  such  party  Intended  at  all 
times  to  appeal  from  the  judgrment.  as  well 
as  from  any  order  which  migrht  be  made 
denying:  a  new  trial,  and  that  its  purpose 
was  to  make  up  a  record  upon  which  both 
the  judgment  and  order  mlffht  be  reviewed. 
— Haviland  v.  Southern  Cal.  £3dison  Co..  172 
Cal.  601,  168  Pac.  828. 

6.  Power  of  court. — ^The  court  may  dis- 
miss a  motion  for  a  new  trial  when  the 
moving:  party  fails  to  prosecute.  A  motion 
for  a  new  trial  may  be  broug:ht  on  for  hear- 
ing: by  either  party.  —  Robson  v.  Superior 
Court,  171  Cal.  588.  164  Pac.  8. 

7.  The  superior  court  upon  the  ex  parte 
application  of  the  moving:  party  has  juris- 
diction to  vacate  an  order  denying:  a  motion 
for  a  new  trial,  where  the  order  was  made 
upon  the  submission  of  the  motion,  in  the 
absence  of  counsel  for  the  moving:  party, 
by  a  representative  of  the  firm  of  opposing: 
counsel,  who  had  no  knowIedg:e  of  the  fact 
that  it  was  ag:reed  by  his  firm  that  the 
motion  should  be  continued. — Robson  v.  Su- 
perior Court,  171  Cal.  688,  164  Pac.  8. 
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If 


§661. 


1.  Record  oa  appeal. — Where  a  notice  of 
intention  to  move  for  a  new  trial  is  not 
filed  in  time,  and  the  motion  is  made  on  the 
minutes  of  the  court  and  denied,  a  state- 
ment of  the  case  attempted  to  be  prepared 
under  section  661  of  the  Code  of  Civil  Pro- 
cedure can  not  be  used  on  an  appeal  taken 
from  the  Judflrment. — ^Neale  v.  Morrow,  174 
Cal.  49.  161  Pac.  1166. 

§663. 

VACATION    OF   JUDGMENT. 

1-8.  Construction  of  section. 

4.  Motion  for  will  not  lie  when. 

5.  Vacation  as  to  one  defendant. 

1.  Ca— ti  ucttoa  of  seetftoa. — A  motion  to 
amend  or  to  change  any  finding  of  fact  is 
unauthorized  and  can  not  be  grranted. 
Neither  this  nor  the  followingr  section  au- 
thorize it.  The  lan^ruasre  of  these  sections 
is  entirely  free  from  ambiguity  and  leaves 
no  room  for  doubt  as  to  what  is  authorized 
thereby.  *As  applied  to  a  judgrment  based 
upon  flndingrs  of  fact  made  by  a  trial  court, 
the  sections  simply  authorize  a  motion  to 
vacate  the  judflrment  to  make  it  and  the 
conclusions  of  law  consistent  with  and  sup- 
ported by  the  flnding-s  of  fact,  and  do  not 
authorize  any  changre  in  any  finding-  of  fact. 
This  section  simply  authorizes  the  substitu- 
tion of  the  Judflrment  that  should  have  been 
fflven  as  a  matter  of  law  upon  the  findingr> 
of  fact  in  a  case  where  the  Judgment 
already  given  is  an  incorrect  conclusion  for 
such  findings.  The  court  can  not  change 
any  finding  of  fact. — Hole  v.  Takekawa,  165 
Cal.  872,  182  Pac.  446. 


2.  Where  the  findings  of  the  court,  fully 
supported  by  the  evidence,  sustain  the  judg- 
ment, the  motion  under  this  section  is  prop- 
erly denied. — Sprague  Canning  Mach.  Co.  v. 
Western  Ranching  Corp.,  29  Cal.  App.  874. 
156  Pac.  1017. 

8.  Whether  a  party  by  first  taking  an 
appeal  from  the  judgment  deprives  himself 
of  his  recourse  to  the  remedy  herein  is 
raised  but  not  decided. — Sprague  Canning 
Mach.  Co.  V.  Western  Ranching  Corp.,  89 
Cal.  App.  874.  155  Pao.  1017. 

4.  Motloa  for  will  aot  lie  whea. — ^Af ter 
a  defendant  has  moved  for  a  new  trial 
because  of  the  insufllciency  of  the  evidence 
to  sustain  the  verdict  and  had  his  motion 
overruled,  he  can  not  move  to  set  aside  the 
Judgment  on  the  same  ground. — ^Treat  v. 
Treat.  170  Cal.  887,  160  Pac.  57. 

5.  Vacatloa  as  to  oao  defeadaat« — ^If  a 
Judgment  be  given  against  several  defen- 
dants who  have  been  sued  as  joint  tort- 
feasors, the  judgment,  if  found  to  be 
erroneous  as  to  any  one  of  the  defendants, 
may  be  vacated  as  to  that  one  only,  and 
be  continued  in  full  force  and  effect  as  to 
the  remaining  defendants  who  have  not 
appealed. — ^Fearon  v.  Fodera,  169  Cal.  870, 
Aaa.  Caa.  1916D  812,  148  Pac.  200. 

§663a. 

1.  Tbae  of  maklag  au»tloa. — ^A  motion  for 
a  new  trial  is  sufficiently  made  )>y  the 
reading  to  the  court  of  the  notice  of  Inten- 
tion at  the  time  fixed  for  the  hearing  of  the 
motion. — ^Taylor  v.  Northern  Elec.  R.  Co., 
26  Cal.  App.  766,  148  Pac.  548. 


CHAPTER  Vm. 

MANNER  OF  GIVING  AND  ENTERING  JUDGMENT. 

f  671.  Judgment-lien,  when  it  begins  and  when  it  expires. 
I  671a.  Filing  judgments  of  United  States  courts  [new]. 


§664. 


1.  Batry  of  Jadcaieat* — Under  our  pro- 
cedure the  court  pronounces  its  decision, 
which  in  fact  is  the  oral  Judgment  in  the 
case.  This  Judgment  is  to  derive  its  support 
from  written  findings  of  fact  and  conclu- 
sions of  law  signed  hy  the  court.  The  min- 
isterial duty  of  the  clerk  is  to  enter  a 
Judgment  in  conformity  with  the  decision 
of  the  court,  evidenced  hy  the  signed  find- 
ings and  conclusions.  In  the  generality  of 
caseSp  to  an  intelligent  clerk,  the  conclusions 
of  law  will  be  sufficient  gruidance  for  the 
entry  of  a  correct  Judgment.  But  it  is  emi- 
nently proper  for  the  court  to  give  to  th.e 
clerk  for  his  direction  the  form  of  Judgment 
which  the  decision  or  oral  Judgment  calls 
for. — Takekawa  v.  Hole,  170  Cal.  828,  149 
Pac.  698. 

2.  WVatrr  aaae  yro  taae.  —  Where  a 
Judgment  has  been  rendered  and  its  entry 


omitted,  it  may  be  subsequently  entered  and, 
if  Justice  requires,  may  be  made  to  take 
effect  nunc  pro  tunc  as  of  the  date  when 
it  was  actually  made. — ^Nolte  v.  Nolte,  29 
Cal.  App.  126,  154  Pac.  878. 

§687. 

JUDGMENT  IN  CI^AIM  AND  DBIjIVBRY. 

1-8.  Alternative  form  of  Judinnent. 

4.  Computation  of  value. 

5.  Excessive  Judgment — ^Full   value  Is 

when. 


1.  Alteraattve  fona  of  Jadcaieat. — Where 
it  appears  that  the  possession  of  the  specific 
personal  property  may  be  obtained  or  the 
property  itself  can  be  delivered  to  the  party 
claiming  it,  failure  to  make  the  Judgment  in 
the  alternative  form  is  not  erroneous. — 
Beffgs  V.  Smith,  26  Cal.  App.  682,  147  Pac. 
686. 
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2.  While  a  Judgrment  must  ordinarily  be 
In  the  alternative,  yet  a  judgrment  that  U 
not  In  the  alternative  Is  not  void,  and 
whether  or  not  It  Is  even  erroneous  must 
depend  upon  the  facts  of  the  particular  case. 
— Kelser  v.  Levering:,  29  Cal.  App.  41,  154 
Pac.  281. 

3.  A  judgment  which  after  ordering:  re- 
covery by  the  plaintiff  of  the  property 
described  therein  states  "that  the  plaintiff 
Is  entitled  to  judgment  for  the  sum  of 
twelve  thousand  five  hundred  dollars  In  the 
event  that  said  pictures  are  not  returned  to 
the  plaintiff  herein  by  said  defendant,"  is 
substantially  a  judgrrtient  In  the  alternative. 
— Orchardson  v.  Christie,  30  Cal.  App.  8,  157 
Pac.   547. 

4.  Computation  of  value. — The  value  of 
the  property,  where  the  judgrment  Is  in  the 
alternative.  Is  to  be  computed  as  of  the 
time  when  demand  for  delivery  was  made 
and  not  as  of  the  date  of  the  original  deposit 
in  an  action  to  recover  the  possession  of 
certificates  of  stock  and  a  bond  deposited 
with  stockbrokers  as  collateral  security  In 
the  buying  and  selling  of  stocks  on  margin. 
— Hartnett  v.  Wilson,  31  Cal.  App.  678,  161 
Pac.  281. 

5.  Elxceaslvc    Judgment -— Full     value     la 
.when. — ^Where  the  plaintiff's  right  to  have 

possession  of  the  described  property  Is  only 
claimed  for  the  purpose  of  satisfying  his 
claims  for  an  unpaid  Indebtedness,  and 
where  no  special  damages  are  alleged  or 
proved,  the  value  of  the  property  to  him 
can  not  exceed  the  amount  of  the  indebted- 
ness, and  therefore  a  judgment  for  the  full 
value  In  ease  delivery  can  not  exceed  such 
amount. — (Kelser  v.  Levering,  29  Cal.  App.  41, 
154  Pac.  281. 

§670. 

1.  Judgment-roll  — -  What     eonatltutes.  — 

The  only  papers  which  an  appellate  court 
can  consider  on  an  appeal  from  a  decree  of 
distribution,  where  the  bill  of  exceptions 
or  transcript  has  not  been  authenticated  by 
the  trial  Judge,  are  the  papers  which  would 
be  the  equivalent  of  the  judgment-roll  in 
an  ordinary  civil  action,  that  Is,  the  petition 
for  distribution,  the  opposition  thereto,  if 
any,  the  counter-petitions  filed,  or  any  other 
papers  In  the  nature  of  pleadings  purporting 
to  set  forth  claims  of  parties  who  appeared 
and  claimed  distribution,  with  the  answers 
thereto,  also  the  findings  of  the  court,  If 
any,  or  any  orders  or  other  papers  of  like 
character  mentioned  in  this  section. — ^Estate 
of  Gamble,  166  Cal.  253,  185  Pac.  970. 

2.  There   Is   no    "Judgrment-roll,"   strictly 
speaking,    in    proceedings    in    probate,    but 


whenever  proceedings  in  probate  are  so 
akin  to  a  civil  action  as  to  necessitate  the 
"papers,"  which  are  declared  by  this  sec- 
tion to  constitute  the  judgrment-roll,  they 
may  be  held  to  constitute  the  judgrment-roll 
referred  to  in  section  661  (repealed). — 
•Going  V.  Guy,  166  Cal.  279,  185  Pac.  1128. 

3.  The  Judgment-roll  on  an  appeal  from 
a  decree  of  distribution  is  the  petition  for 
distribution,  the  opposition  thereto,  if  any 
written  opposition  is  filed,  the  counter-peti- 
tions filed,  if  any,  or  any  other  papers  in  the 
nature  of  pleadings  filed  at  or  before  the 
hearing  purporting  to  set  forth  the  claims 
of  the  parties  who  appeared  and  claimed 
distribution,  with  the  answers  thereto,  also 
the  findings  of  the  court,  If  any,  upon  the 
issue  formed,  any  orders  or  other  papers  of 
like  character  to  those  mentioned  in  sec- 
tion 670  of  the  Code  of  Civil  Procedure,  and 
the  decree  of  distribution  itself. — Estate  of 
Broome,  169  Cal.  604,  147  Pac.  270. 

4.  It  is  axiomatic  that  papers  not  prop- 
erly authenticated  as  having  been  used  on  a 
hearing  resulting  in  a  Judgment  or  order  or 
decree,  can  not  be  considered  on  appeal, 
saving  those  papers  and  those  alone  which 
may  be  considered  as  a  part  of  the  Judg- 
ment-roll.— ^Estate  of  Broome,  169  Cal.  604, 
147  Pac.  270. 

5.  The  original  answer  is  an  essential 
part  of  the  Judgment-roll,  and  where  the 
same  is  omitted  from  the  judgment-roll  pre- 
sented on  the  appeal  from  the  judgment  and 
order  denying  new  trial,  and  the  answer 
which  the  court  refused  to  allow  substi- 
tuted, the  Judgment-roll  is  fatally  defective. 
— Lincoln  County  Bank  v.  Fetterman,  170 
Cal.  357,  149  Pac.  811. 

6.  Upon  a  direct  attack  by  appeal  the 
judgment  can  not  be  held  to  be  void  merely 
because  the  affidavits  upon  which  the  order 
for  publication  of  summons  was  granted  do 
not  appear  in  the  judgment-roll. — ^William 
Wilson  Co.  V.  Tralnor,  27  Cal.  App.  48,  148 
Pac.  964. 

7.  A  direction  of  the  court  that  plaintiff's 
attorney  prepare  findings  and  judgment  is 
no  part  of  the  judgment-roll,  and  hence 
an  inspection  of  it  would  not  disclose  that 
such  direction  was  given. — California  Cent 
Creamery  Co.  v.  Crescent  City  L.  W.  &  P. 
Co.,  30  Cal.  App.  619,  159  Pac.  209. 

8.  Exhibits  and  orders  printed  in  the 
transcript  but  having  no  place  therein  as 
not  being  part  of  the  Judgment-roll  are 
improperly  In  the  record  when  there  is  no 
bill  of  exceptions,  and  the  appellate  court 
will  not  notice  points  attempted  to  be  made 
as  to  them. — ^Brown  v.  Canty,  31  Cal.  App. 
183,  159  Pac.  1056. 
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§671.  JX7D0MENT-LIEN,  WHEN  IT  BEGINS  AND  WHEN  IT  EX- 
PIRES. Immediately  after  filing  the  Judgment  roll,  the  clerk  must  make  the  proper 
entries  of  the  judgment  under  appropriate  heads,  in  the  docket  kept  by  him,  noting 
thereon  the  hour  and  minute  of  the  day  of  such  entry;  and  from  the  time  the  judgment 
is  docketed  it  becomes  a  lien  upon  all  the  real  property  of  the  judgment  debtor  not 
exempt  from  execution  in  the  county,  owned  by  him  at  the  time,  or  which  he  may 
afterwards  acquire,  until  the  lien  ceases.  The  lien  continues  for  five  years  unless 
the  enforcement  of  the  judgment  be  stayed  on  appeal  by  the  execution  of  a  sufficient 
undertaking  as  provided  in  this  code,  in  which  case  the  lien  of  the  judgment  and  any 
lien  by  virtue  of  an  attachment  that  has  been  issued  and  levied  in  the  action  ceases. 

History:  Enacted  March  11,  1872,  a  re^nactment  of  §  204  of  Prac- 
tice Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  320;  March  9, 
1895,  Stats,  and  Amdts.  1895,  p.  37;  April  19,  1917,  Stats,  and  Amdts. 
1917,  p.  141.    In  effect  July  27,  1917. 


§671a.    FILING  JUDGMENTS  OF  UNITED  STATES  OOUBTS.     Tran- 

scripts  of  judgments  and  copies  of  judgments  rendered  in  the  district  or  other  courts 
of  the  United  States  within  the  State  of  California,  when  certified  by  the  clerk  of  said 
courts  under  the  seal  thereof,  may  be  filed  and  recorded  in  the  office  of  the  county 
clerk  of  any  county  -in  this  state,  and  when  so  filed  the  clerk  shall  ipimediately  enter 
the  same  in  the  judgment  docket  in  the  same  manner  as  judgments  rendered  in  the 
superior  court  are  entered  and  such  transcripts  of  judgments  and  copies  of  judgments, 
when  so  certified,  may  be  filed  for  record  in  the  office  of  any  county  recorder  of  this 
state  and  when  so  filed  for  record  the  county  recorder  shall  record  and  index  the  same 
in  the  same  manner  as  transcripts  of  judgments  and  copies  of  judgments  of  the  courts 
of  this  state  are  recorded  and  Indexed;  and  from  such  recording  the  judgment  becomes 
a  lien  upon  all  the  real  property  of  the  judgment  debtor  not  exempt  from  execution 
in  such  county,  owned  by  him  at  the  time,  or  which  he  may  afterward,  and  before 
the  lien  expires,  acquire. 


History:     Enactment  approved  April  19, 1917,  Stats,  and  Amdts.  1917, 
p.  142.    In  affect  July  27,  1917. 


§683. 


1.     Retnra  of  execntlon— Preflumptlon    as 

to. — ^Where  it  can  not  be  determined  from 
affidavits  in  supplementary  proceedings 
when  an  execution  was  returned,  if  any 
presumption  is  to  be  applied  it  will  be 
presumed  that  the  execution  was  returned 
by  the  officer  within  sixty  days  after  receipt 
by  him. — People  ex  rel.  Dorris  v.  McKamy, 
28  Cal.  App.  196,  151  Pac.  748. 

§684. 

1.  Enforcement  of  monex  Jndsment— An- 
nulment.—  A  sale  made  upon  execution 
issued  upon  a  judgrment  is  not  subject  to 
annulment  upon  the  grround  that  notice  of 
the  making:  and  fllln^  of  findings  and  of  the 
rendition  and  entry  of  the  Judgrment  was 
not  served  upon  the  adverse  party  prior  to 
the  issuance  of  the  execution  and  sale  of 
the  property. — ^Foster  v.  Youngr,  172  Cal.  817, 
156  Pac.   476. 


§690. 

BXBBfPTIONS  FROM  E3XBCUTION. 

1.  Construction  —  Subdivision   4  —  Furniture 

of  law  office. 

2.  — Subdivision  6 — Auto  truck. 
8.  — Subdivision  10 — Salary. 

1.  Conatructlon  — -  SnbdlTlolon  4  — Furni- 
ture of  law  oiltoe. — Where  the  trial  court 
found  on  conflicting:  affidavits  that  the  per- 
sonal property  seized  was  the  professional 
and  necessary  law  office  furniture  and  that 
the  debtor  was  using:  It  In  the  actual  prac- 
tice of  his  profession  the  appellate  court  is 
not  authorized  to  review  the  evidence  and 
make  a  different  flndingr.  —  Development 
Building:  Co.  V.  Woodruff,  31  Cal.  App.  732, 
161  Pac.  764. 

2.  — SubdlTlalon  9— Auto  truck. — An  auto 
truck  which  the  owner  does  not  habitually 
use  in  earning  his  living:  Is  not  exempt 
under   subdivision    6   of   section   690    of   the 
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Code  of  Civil  Procedure. — In  re  Schum,  232 
Fed.  414. 

8.  — Sabdlvtalon  lO— Salary. — ^Where  the 
juderment  debtor  claimed  exemption  under 
subdivision  10  It  was  error  for  the  trial 
judere  to  deny  a  motion  for  the  release  of 
the  money  on  the  grround  that  the  salary 
was  not  necessary  for  the  purposes  stated, 
as  it  appeared  that  the  debtor  had  drawn 
fifteen  hundred  dollars  from  the  bank, 
which  had  been  wholly  unaccounted  for, 
where  the  uncontradicted  testimony  of  the 
debtor  showed  that  the  money  had  all  been 
paid  out  by  him  for  election  expenses  and 
lltlgration. — People  (ex  rel.  Dorrls)  v.  Mc- 
Kamy.  28  Cal.  App.  196,  151  Pac.  743. 


without    redress. — ^Buxton    v.    Pennsylvania 
Lumber  Co.,  221  Fed.  718. 


§702. 


§700. 


1.  BSzeeotloa  sale-— Title  acaolred  by  pur- 
ebaaer« — The  purchaser  at  an  execution  sale 
takes  his  title  subject  to  such  liens,  ease- 
ments and  equities  as  it  was  subject  to  in 
the  hands  of  the  defendant  in  execution, 
unless  he  can  show  that  he  is  a  purchaser 
in  erood  faith,  and  without  any  notice,  actual 
or  constructive,  of  the  existence  of  such 
lien,  easement  or  equity. — Koch  v.  Wilcoxon, 
80  Cal.  App.  517,  158  Pac.  1048. 

2.  A  purchaser  at  an  execution  sale,  in 
order  to  maintain  his  title  as  agrainst  the 
claim  of  a  third  person,  must  have  pur- 
chased without  any  notice  that  the  title 
was  other  than  the  record  showed  it  to  be. — 
Koch  V.  Wilcoxon,  30  Cal.  App.  517,  168  Pac. 
1048. 

3.  Notice  which  will  charg^e  the  pur- 
chaser necessarily  is  any  legral  notice  which 
he  may  have  received  of  the  defect  in  the 
title  prior  to  the  occurrence  of  the  sale 
and  the  payment  of  his  money. — Koch  v. 
Wilcoxon,  80  Cal.  App.  517,  158  Pac.  1048. 

4.  If  the  Judgrment  debtor  has  a  sood 
title,  the  purchaser  grets  it;  if  a  partial 
title,  he  grets  that;  or  if  no  title,  he  grets 
nothing.  He  assumes  the  risk  of  defects 
in  the  debtor's  title;  and  this  is  true  whether 
he  purchases  with  or  without  notice. — Bux- 
ton V.  Pennsylvania  Lumber  Co.,  221  Fed. 
718. 

5.  A  purchaser  is  bound  to  examine,  or 
cause  to  be  examined,  all  the  documents  of 
record  constltutingr  a  part  of  the  chain  of 
title  of  those  from  whom  he  buys.  The  rule 
applies  with  special  force  to  purchasers  at 
execution  sales,  and  to  judgrments,  and  to 
the  proceedings  under  *which  such  sales  are 
made.  Of  such  equities  and  irregularities 
as  these  disclose,  the  purchaser  must  be 
deemed  to  have  had  notice. — ^Buxton  v.  Penn- 
sylvania Lumber  Co.,  221  Fed.  718. 

6.  A  purchaser  from  a  purchaser,  under  a 
decree  void  for  want  of  jurisdiction  is  not 
a  bona  fide  purchaser  without  notice.  He 
is  bound  to  know  the  want  of  Jurisdiction. 
He  is  bound  to  know  defects  In  papers  show- 
ing his  claim  of  title. — Buxton  v.  Pennsyl- 
vania Lumber  Co.,  221  Fed.  718. 

7.  Parties  attempting  to  enforce  a  void 
Judgment  may  be  responsible  as  trespassers. 
The  purchaser  at  a  sale  by  virtue  of  Its 
authority    finds    himself    without    title    and 


1.     Redemption  —  Coactrnetloii  of  seetlom. 

Where  incumbered  realty  is  conveyed  to  a 
trustee  to  sell  and  apply  the  proceeds  to  the 
payment  of  the  debt  and  expenses  and  then 
to  apportion  the  residue  among  three  differ- 
ent creditors,  and  the  mortgage  Is  fore- 
closed and  the  certificate  of  title  Is  ob- 
tained by  assigrnee  of  two  of  the  three 
beneficiaries,  the  third  can  not  have  the 
trust  restored  after  expiration  of  the  time 
for  redemption  by  offering  to  pay  the  full 
redemption  price  and  the  amount  due  the 
others.  The  right  of  redemption  open  to 
such  beneficiaries  was  not  an  equitable 
right  to  be  exercised  at  their  pleasure,  but 
the  statutory  right  declared  In  this  section. 
McNutt  V.  Nuevo  Land  Co..  167  Cal.  459,  140 
Pac.   6. 


§703. 


1.  Redenaptton  by  Judgment  creditor,  ete. 
— Constmetlon  of  seetlon. — ^It  is  only  where 
the  judgment  debtor  redeems  that  the  ef- 
fect of  the  sale  Is  terminated  and  he  is 
restored  to  his  estate. — ^McNutt  v.  Nuevo 
Land  Co..  167  Cal.  469,  140  Pac  6. 

§710. 

MONEYS   DUR  JVDGMBlfT  DBBTOR— 
COLIiBCTIOBr  OF. 

1.  As  to  purpose  of  section. 

2.  Construction  of  section. 

8.  Constitutionality  of  section. 

4.  Filing  of  transcript,  effect  of. 

5.  Priority  of  claims. 

1.  As  to.  purpose  of  section. — ^The  pur- 
pose of  enacting  the  statute  was  to  afford 
a  means  whereby  money  due  from  a  muni- 
cipality to  the  debtor  of  another  could  be 
reached  by  the  creditor  and  subjected  to 
the  payment  of  his  claim.  This  section 
must  be  liberally  construed  with  a  view  to 
effect  its  object.  Where  the  provisions  of 
the  section  have  been  complied  with  a  writ 
of  mandate  commanding  the  auditor  to 
draw  a  warrant  upon  the  city  treasurer  will 
lie.  It  makes  no  difference  that  the  muni- 
cipal charter  requires  all  warrants  to  be 
signed  by  the  mayor,  nor  that  the  fund  out 
of  which  the  plaintiff  should  have  been  paid 
is  exhausted,  and  hence  the  writ  unavailing 
if  issued. — Ott  Hardware  Company  v.  Davis, 
165  Cal.  795,  184  Pac.  973. 

2.  Construction  of  section. — The  filing 
with  the  city  auditor  of  the  transcript  of 
judgment  imposed  upon  that  officer  the  min- 
isterial duty  of  drawing  a  warrant.  Inas- 
much as  prior  to  the  adoption  of  this 
section  municipal  corporations  were  not 
subject  to  any  of  the  statutory  provisions 
relating  to  attachment  or  garnishment  this 
added  enactment  must  be  given  the  effect 
only  of  prescribing  a  ministerial  duty  for 
the  n  on -performance  of  which  no  liability 
can  accrue  against  the  municipality.  (Dis- 
senting opinion  of  Angellotti,  J.,  with  whom 
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Henshaw  concurred.) — Ott  Hardware  Co.  v. 
Davis,  165  Cal.  795,  134  Pac.  973. 

8.  Coastltvtlonallty-  of  meetlowu — ^Prlor  to 
the  enactment  of  this  section  the  salary  of 
a  public  officer  was  not  subject  to  attach- 
ment or  garnishment.  The  enactment  of 
this  section  was  a  valid  exercise  of  leg'isla- 
tlve  power. — Trow  v.  Moody.  27  Cal.  App. 
403.  160  Pac.  7T. 

4.  FIliniT  traiiflcrlpt,  effect  of. — ^The  fllinfir 
of  a  transcript  of  a  Judgment  agralnst  a  city 
official  with  the  auditor  as  provided  by  sec- 
tion  710  of  the  Code  of  Civil  Procedure  has 
the  effect  of  impounding  whatever  money  is 
owins  to  the  official  at  the  time  the  tran- 
script is  filed,  and  the  same  has  priority 
over  an  instrument  filed  on  the  same  day 
but  before  the  filingr  of  the  transcript 
wherein  such  official  made  a  purported  as- 
sigrnment  of  the  portion  of  the  monthly  sal- 
ary which  he  had  then  earned  to  the  person 
filing:  the  instrument. — ^Trow  v.  Moody.  27 
Cal.  App.  403.  160  Pac.  77. 

5.  Priority-  of  elfUmik — The  claim  of  one 
who  grarnishes  a  debt  due  to  his  Judfirment 
debtor  is  superior  to  the  claims  of  laborers 
and  materialmen  under  section  1184,  who 
give  notice  after  the  grarnishment  has  been 
made. — Miles  v.  Ryan.  172  Cal.  205.  157 
Pac.  6. 


§716. 


§714. 


1.  Supplementary  proeeedlnsa  -^  Con- 
■traction  of  flection. — This  chapter  relates 
only  to  proceedingrs  supplementary  to  exe- 
cution and  it  is  not  necessary  that  the  pro- 
visions should  be  resorted  to  before  begrin- 
ningr  action  against  one  who  has  been 
grarnisheed  under  sections  648  and  544. — 
Marshall  v.  Wentz,  28  Cal.  App.  640,  163 
Pac.  244. 

2.  There  need  be  no  other  showing:  of 
facts  than  that  of  the  execution  being  re- 
turned unsatisfied,  because  the  return  of  the 
execution  itself  unsatisfied  presupposes  that 
search  for  property  of  the  debtor  has  been 
fruitless. — People  ex  rel.  Dorris  v.  McKamy, 
28  Cal.   App.   196,   161  Pac.   743. 

3.  The  examination  of  the  Judgrment 
debtor  under  this  and  the  following  section 
is  the  same;  it  covers  the  same  field  and 
has  the  same  purpose,  namely,  that  of  hav- 
ing disclosed  by  an  examination  of  the 
debtor  some  property  not  exempt  from  ex- 
ecution which  the  judgment  creditor  may 
have  subjected  to  sale  under  his  execution. 
— ^People  ex  rel.  Dorris  v.  McKamy,  28  Cal. 
App.  196,  161  Pac.  748. 

4.  After  an  examination  has  been  held 
under  this  and  the  following  section  and 
the  creditor  has  been  given  the  privilege 
of  fully  examining  his  debtor  as  to  his 
property,  he  can  not  subject  the  debtor  to 
a  second  examination  without  disclosing  to 
the  court  some  new  facts,  such  as  that  other 
facts  have  become  known  to  the  creditor 
of  which  he  was  not  apprised  at  the  former 
examination,  or  matters  of  like  kind. — ^Peo- 
ple ex  rel.  Dorris  v.  McKamy,  28  Cal.  App. 
196,  151  Pac.  748. 


1.  Supplementary  proceedings  CoB>pel- 
ling  debtor  to  appear. — ^Where  the  execution 
has  been  issued  and  not  returned  there 
must  be  an  affidavit  showing  that  the  execu- 
tion is  unsatisfied  and  that  the  debtor  has 
property  which  he  refuses  to  apply  toward 
satisfaction  of  the  judgment. — People  ex  rel. 
Dorris  v.  McKamy.  28  Cal.  App.  196,  161 
Pac.  748. 

See,  also,  annotatian  to  preceding  section. 


§717. 


1.  Supplementary  proceedlnge  B»nmln- 
atlon  of  debtor. — An  order  subjecting  a 
judgment  debtor  to  a  second  examination 
upon  proceedings  supplemental  to  execution 
can  not  be  had  without  disclosing  some 
new  facts.  Such  an  order  is  unwarranted  in 
a  case  where  the  second  affidavit  is  identical 
with  the  first,  except  that  it  sets  forth  that 
the  defendant  withdrew  a  certain  amount 
of  money  from  a  bank,  but  does  not  allege 
that  the  affiant  did  not  at  the  time  of  the 
first  examination  have  full  knowledge  of 
the  facts  concerning  the  withdrawal  of  the 
money. — People  ex  rel.  Dorris  v.  McKamy. 
28  Cal.  App.  196.  161  Pac.  748. 

2.  An  order  made  upon  such  aa  examina- 
tion that  the  salary  of  the  debtor  was  not 
necessary  for  the  support  of  his  family,  be- 
cause he  had  not  satisfactorily  accounted 
for  certain  money  which  he  had  months  be- 
fore drawn  from  a  bank,  is  unauthorised, 
where  his  testimony  is  uncontradicted  that 
he  spent  such  bank  money  for  election  ex- 
penses and  litigation. — ^People  ex  rel.  Dor- 
ris V.  McKamy,  28  Cal.  App.  196.  161  Pac. 
743. 

§726. 

FORBCLOSVRB   SUITS. 

1,  2.  Construction  of  section. 

3.  As  to  who  may  be  parties  plaintiff—^ 

Lessor. 

4.  But     one     action    to    recover     debt — 

Waiver. 
6.  6.  Complaint. 

7-9.  Determination   of  conflicting  claims. 
10.  Effect  of  enforcing  mechanics'  lien. 
11-15.  Effect  of  filing  complaint. 

16.  Form  of  judgment. 
17-19.  New    or    additional    security    taken — 

Effect  of. 
20,  21.  Personal  action  for  deficiency. 

1.  Constmetlon  of  aectlon. — This  section, 
providing  that  there  can  be  but  one  action 
for  the  recovery  of  any  debt  or  the  enforce- 
ment of  any  right  secured  by  mortgage,  is 
clearly  inapplicable  to  the  case  where  the 
lessor  resorted  to  the  summary  action  of 
unlawful  detainer  for  nonpayment  of  rent 
against  an  assignee  of  the  lessee;  certainly 
he  did  not  lose  his  right  to  foreclose  as 
against  the  original  lessee,  a  chattel  mort- 
gage given  as  security  for  the  payment  of 
damages  on  account  of  any  breach  of  the 
lease. — Schehr  v.  Berkey,  166  Cal.  167.  135 
Pac.  41. 
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2.  This  section  does  not  contemplate 
from  the  langruaffe  ''there  can  be  but  one 
action  for  the  recovery  of  any  debt  .  .  . 
secured  by  mortgragre  upon  real  or  personal 
property,"  that  because  a  person  has  taken 
a  mortgragre  he  can  not  take  other  Indepen- 
dent security  for  his  debt,  and  where  the 
contract  for  such  security  permitted,  en- 
force such  contract  without  reference  to  the 
morteragre  security. — ^Martin  v.  Becker,  169 
Cal.  301,  Ann.  Cas.  1916D  176,  146  Pac.  665. 

8.  As  to  -wbo  may  be  pardeM  plaintiff— 
Lessor. — ^A  lessor  may  malAtaln  an  action 
for  the  foreclosure  of  a  chattel  mortg'affe 
grlven  to  secure  the  faithful  performance  of 
the  covenants  and  conditions  of  a  lease, 
even  thougrh  prior  to  the  institution  of  such 
action  the  lessor  has  recovered  a  Judgrment 
in  an  unlawful  detainer  proceeding:  for  the 
restitution  of  the  premises,  forfeiture  of 
the  lease  and  the  amount  due  for  rent  and 
where  this  breach  of  the  lease,  viz.,  the  non- 
payment of  rent,  was  the  basis  of  both  ac- 
tions.— Ashcroft  Estate  Co.  v.  Nelson,  26 
Cal.  App.   400,   147  Pac.  101. 

4.  But  one  action  to  recover  debt— - 
Waiver. — The  rule  that  there  can  be  but  one 
action  for  the  recovery  of  a  debt  secured 
by  mortgra^e  is  Intended  for  the  benefit  of 
the  primary  debtor,  and  may  be  waived. — 
Martin  v.  Becker,  169  Cal.  301,  Ann.  Cas. 
1916D  176,  146  Pac.  665. 

5.  Complaint. — A  complaint  in  an  action 
for  the  foreclosure  of  a  mortgra^e  which 
omits  to  allegre  that  the  plaintiff  was  the 
owner  and  holder  of  the  note  at  the  time 
it  exercised  the  option,  prescribed  by  the 
note,  to  declare  and  treat  the  whole  of  the 
principal  and  accrued  interest  due  and  pay- 
able upon  the  default  in  the  payment  of 
interest  as  in  the  note  provided,  is  sufficient 
as  against  general  demurrer,  where  it  de- 
clares that  the  defendants  executed  the  note 
and  mortgragre,  that  the  balance  due  thereon 
is  due,  owing:  and  unpaid  from  defendant  to 
plaintiff,  and  that  the  plaintiff  exercised  its 
option  to  declare  the  whole  sum  due. — 
Rock  Rid8:e  Park  Co.  v.  Wells,  27  Cal.  App. 
281,  149  Pac.  792. 

6.  Such  a  complaint  is  not  insufficient  be- 
cause of  the  omission  to  allege  that  the 
note  was  delivered  to  the  plaintiff,  where  it 
is  alleg:ed  that  the  mortg:ag:e  was  delivered. 
— Rock  Ridg:e  Park  Co.  v.  Wells,  27  Cal. 
App.  281,  149  Pac.  792. 

7.  Determination  of  Cionlllctlnfl:  clalma. — 
It  is  within  the  sound  discretion  of  the  trial 
court,  in  an  action  for  the  foreclosure  of  a 
mortg:ag:e,  to  g:ive  the  plaintiff  Judg:ment  for 
the  relief  asked  and  postpone  the  determin- 
ation of  conflicting:  claims  between  the  de- 
fendants in  which  the  plaintiff  is  not  inter- 
ested and  which  do  not  affect  the  relief 
which  he  asks. — Rowley  v.  Davis,  169  Cal. 
678,  147  Pac.  968. 

8.  It  is  not  abuse  of  discretion  in  an 
action  for  the  foreclosure  of  a  mortg:ase, 
where  there  is  no  defense  to  the  plaintiff's 
action,  to  make  a  decree  of  foreclosure  re- 
serving: for  future  determination  certain  lit- 
ig:ation  between  the  mortg:asors  and  third 
parties  in  which  the  plaintiff  has  no  inter- 


est, involving:  the  validity  of  their  attach- 
ment and  Judg:ment  liens  on  the  property, 
and  attacking  the  alleg:ed  conveyance  of  the 
land  as  having:  been  made  wltli  the  intent 
to  defraud  them. — ^Rowley  v.  Davis,  169  CaU 
678,  147  Pac.  958. 

9.  Such  practice  does  not  imperil  or 
prejudice  the  defendant's  rig:ht  of  redemp- 
tion; it  would  run  from  the  time  of  sale  and 
the  amounts  to  be  paid  would  depend  on  the 
price  paid  at  the  sale. — Rowley  v.  Davis,  169 
Cal.  678,  147  Pac.  968. 

10.  Bffect  of  enforcing:  mechanics'  Uen. — 
In  this  action  for  the  foreclosure  of  a  mort- 
g:ag'e,  the  contention  of  the  mortsragrors  that 
the  rig:ht  to  foreclose  the  same  on  any  of 
the  claims  Intended  to  be  covered  by  the 
mortg'agre  was  waived  by  the  action  of  the 
mortgrag:ee  in  commencing:  suits  to  enforce 
mechanics'  liens,  is  untenable,  for  the  rea- 
son that  such  actions  relate  to  claims 
omitted  from  the  complaint,  althoug:h  se- 
cured by  the  mortg:ag:e. — ^Post  v.  Becker,  26 
Cal.  App.  392,  147  Pac.  98. 

11.  Bflect  of  flllng:  complaint. — Where 
there  is  a  mortg:ag:e  covering:  real  and  per- 
sonal property,  comprising:  parts  of  a  single 
working:  plant  or  utility,  in  which  each  part 
is  necessary  to  grive  value  to  the  others  and 
where  a  dismemberment  of  the  system  would 
destroy  or  grreatly  impair  the  usefulness  or 
value  of  its  component  parts,  the  propriety 
of  a  decree  directing:  sale  in  entirety  with- 
out redemption,  is  well  settled,  and  such 
rule  is  not  confined  to  property  of  a  public 
service  corporation. — Title  Ins.  &  Trust  Co. 
V.  California  Devel.  Co.,  171  Cal.  174,  162 
Pac.  642. 

12.  Where  it  is  chargred  in  foreclosure 
proceedlng:s  that  adverse  claims  have  been 
fraudulently  acquired  to  defeat  the  rlg:hts 
of  the  mortg:ag:ee,  they  are  proper  subjects 
for  consideration. — Title  Ins.  &  Trust  Co.  v. 
California  Devel.  Co.,  171  Cal.  174.  152  Pac. 
542. 

13.  The  rule  that  adverse  titles  are  not 
to  be  adjudicated  in  actions  to  foreclose 
mortg:ag:es  does  not  apply  when  the  only 
adverse  party  is  in  fact  an  ag:ent  of  the 
plaintiff. — Title  Ins.  &  Trust  Co.  v.  Califor- 
nia Devel.  Co.,  171  Cal.  174,  152  Pac.  542. 

14.  In  an  action  for  the  foreclosure  of  a 
mortg:a?e  agrainst  the  mortg:ag:or  and  vari- 
ous persons  who  had  successively  assumed 
the  payment  of  the  mortg:ag:e  debt,  an  order 
g:rantlng:  a  new  trial  as  to  one  of  the  de- 
fendants, on  stipulation  of  plaintiff  and  such 
defendant,  without  notice  to  the  other  de- 
fendants, is  not  erroneous,  as  the  Judg:ment 
in  favor  of  the  plaintiff  is  not  res  Judicata, 
as  to  any  issue  between  the  defendants 
themselves,  and  such  other  defendants  are 
not  interested  parties  in  the  new  trial  of 
the  issues  raised  between  the  plaintiff  and 
such  defendant. — Robson  v.  Superior  Court, 
171  Cal.  688,  154  Pac.  8. 

15.  The  filing:  of  a  complaint  in  foreclos- 
ure is  not  a  waiver  of  the  Judg:ment  in  a 
prior  ejectment  suit,  or  a  recog:nition  of  the 
instrument  in  form  of  a  deed  as  a  mortg:affe, 
where  it  appears  that  such  deed  was  de- 
posited under  an  agreement  that  it  should 
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be  held  for  a  certain  time,  and  if  the  debt 
for  which  it  was  griven  as  security  was  not 
then  paid,  the  deed  delivered  to  the  srantee 
was  in  satisfaction  of  the  debt. — Simon  v. 
McCoy,  28  Cal.  App.  528,  168  Pac.  406. 

16.  Form  of  JndsiiieHt^ — ^This  section  pre- 
scribes no  form  for  the  Judgrment.  The 
principal  object  of  the  proceeding"  is  to 
cause  the  sale  of  the  incumbered  property 
and  the  application  of  the  proceeds  of  sale 
to  the  payment  of  the  debt  secured. — ^Mor- 
ris V.  Hartley,  26  Cal.  App.  61,  146  Pac.  78. 

17.  New  or  addltloaal  seenrlty  takea— 
Bffeet  of. — ^The  taking:  of  new  or  additional 
security  operates  to  destroy  an  existing: 
Hen  only  where  the  destruction  is  worked 
by  virtue  of  a  positive  declaration  of  law, 
where  it  is  worked  by  the  agrreement  and 
contract  of  the  parties,  where  it  is  worked 
by  necessary  intendment  grrowin^  out  of 
the  agrreement  of  the  x>arties,  in  that  the 
taking:  of  the  later  security  is  inconsistent 
with  the  continued  existence  thereafter  of 
the  lien,  and,  finally,  where  the  nature  of 
the  earlier  or  later  security,  as  that  it  Is 
concealed  or  undisclosed,  g:ives  rise  to  a 
situation  where  it  would  partake  of  fraud 
upon  other  claimants  to  permit  the  earlier 
lien  to  be  held  valid,  whereupon  equity  in- 
terposes and  declares  it  to  have  been  waived 
or  lost  by  the  taking:  of  later  security,  or 
what  is  in  effect  the  same,  erects  a  bar  to 
its  enforcement. — Martin  v.  Becker,  169  Cal. 
301.  Ann.  Caa.  1916D  176.  146  Pac.  665. 

IS.  The  law  never  contemplated  that  be- 
cause a  man  had  taken  a  mortg:ag:e  he  could 
not  take  other  independent  security  for  his 
debt,  and,  if  the  contract  for  such  security 
permitted  it,  enforce  such  contract  without 
reference  to  the  morterag:e  debt. — ^Martin  v. 
Becker,  169  Cal.  301,  Ann.  Caa.  1916D  176,  146 
Pac.  665. 

19.  A  materialman  does  not  lose  his 
rigrht  to  a  mechanic's  lien  by  taking  a  mort- 
gage upon  the  real  property  of  the  con- 
tractor for  the  value  of  the  material  sold 
to  him,  either  by  virtue  of  section  726  of 
the  Code  of  Civil  Procedure,  or  by  the  ap- 
plication of  any  rule  of  decision  holding 
that  the  taking  of  either  security  destroys 
the  rig:ht  to  such  lien. — ^Martin  v.  Becker, 
169  Cal.  301,  Ann.  Caa.  1916D  176,  146  Pac. 
666. 

20.  Femonal  action  for  dofleiency. — ^The 
holder  of  promissory  notes  secured  by  a 
mortgrage  on  personal  property  is  not  pre- 
cluded by  section  726  of  the  Code  of  Civil 
Procedure  from  bringing:  and  maintaining 
a  personal  action  for  the  balance  due  on  the 
notes,  after  having:  made  a  sale  of  the 
property  under  the  power  contained  in  the 
mortgag:e,  and  giving:  the  mortgagor  credit 
therefor,  as  in  such  a  case  the  notes  are  not 
"secured"  by  mortgage  at  the  time  of  the 
commencement  of  the  action. — J.  I.  Case 
Threshing  Machine  Co.  v.  Copren  Bros.,  82 
Cal.  App.   194,  162  Pac.  647. 

21.  In  such  an  action,  the  refusal  to  in- 
struct the  jury  that  if  they  believed  from 
the  evidence  that  the  plaintiff  elected  to  sell 
the  engine  (the  mortgaged  property)  at  pub- 
lic   auction    at    the    time    and    place    men- 


tioned in  the  notices  of  sale  posted  by  it 
but  did  not  so  make  said  sale  at  public 
auction,  then  their  verdict  should  be  for 
the  defendants.  Is  prejudicial  error,  where 
the  only  evidence  offered  of  a  sale  at  the 
time  and  place  stated  in  the  notices  was 
that  of  the  plaintiff;  and  the  defendants  of- 
fered evidence  of  their  presence  at  the  place 
of  sale  at  the  time  mentioned  in  the  notices 
and  that  no  sale  was  then  made. — J.  I.  Case 
Threshing  Machine  Co.  v.  Copren  Bros.,  32 
Cal.  App.  194.  162  Pac.  647. 

22.  In  such  an  action  the  question  as  to 
whether  the  property  was  sold  groes  to  the 
foundation  of  the  plaintlfTs  cause  of  ac- 
tion, and  the  fact  that  the  defendants  were 
given  credit  for  the  sum  alleged  to  have  been 
bid,  and  were  therefore  uninjured  by  what 
was  in  fact  done,  is  Immaterial. — J.  I.  Case 
Threshing  Machine  Co.  v.  Copren  Bros.,  82 
Cal.  App.   194,  162  Pac.  647. 


§731. 


1.  Nuisance  Jnrlwdlctlon  ivhere  acta  are 
crime  as  ^rcll  mm  nuisance. — While  a  court  of 
equity  has  no  jurisdiction  to  enjoin  the 
commission  of  acts  which,  if  committed, 
such  as  the  Indecent  exposure  defined  in 
section  811  of  the  Penal  Code,  yet  where 
the  threatened  acts  in  addition  to  being  an 
indictable  offense  also  constitute  a  public 
nuisance  courts  of  equity  are  vested  with 
jurisdiction  to  interpose  their  injunctive 
process  to  prevent  injury  which  will  result 
from  the  maintenance  thereof. — ^Weis  v.  Su- 
perior Court,  30  Cal.  App.  730.  159  Pac.  464. 

2.  i;viiat  max  be  nlmtcA. — Any  act  which 
is  an  offense  ag:ainst  public  decency,  or  any 
public  exhibition  which  is  offensive  to  the 
senses,  whether  of  sight,  sound,  or  smell,  or 
which  tends  to  corrupt  public  morals  or 
disturb  the  good  order  and  welfare  of  soci- 
ety is  a  public  nuisance  for  the  abatement 
of  which  the  district  attorney  may  bring 
an  action  in  the  name  of  the  people. — Weis 
V.  Superior  Court,  80  Cal.  App.  780,  169  Pac. 
464. 


§738. 


<li;iBTINO  TITLB. 

1,  2.  As  to  title  that  may  be  quieted. 
8.  Condition  precedent   to  brlng:ing  ac- 
tion. 

4.  Defendant's  right — ^Answer. 

5.  — Necessity  for  cross-complaint. 
6,  7.  Jury  trial. 

8.  Evidence. 

9.  Ownership   of  easement. 

10, 11.  Proceedings  under  McBnerney   Act. 

1.  As    to   title   that   max   be   «ulcftcd. — ^A 

court  of  equity  may  entertain  an  action  to 
quiet  title  to  water  not  immediately  avail- 
able and  may  grant  appropriate  relief. — By- 
ington  V.  Sacramento  Vail.  W.  S.  C.  Co.,  170 
Cal.  124,  148  Pac.  791. 

2.  The  right  of  a  stockholder  in  a  mu- 
tual water  company  (under  C.  C.  section 
324)  by  virtue  of  his  ownership  of  stock  to 
receive  a  specified  quantity  of  water  for  cer- 
tain land  is  real  property,  and  conflicting: 
claims  arising  thereunder  may  be  made  the 
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subject  of  an  action  under  this  section. — 
Stone  V.  Imperial  Water  Co.,  173  Cal.  39, 
159  Fac.  164. 

3.  Condition  preeedont  to  brlngr  notion. — 

Formal  re-entry  upon  the  land  by  the  gran- 
tor is  not  essential  as  a  prerequisite  to  the 
brin^insT  of  an  action  to  quiet  title  and  for 
a  reconveyance  of  the  property. — Firth  v. 
Los  Angeles  Pac.  Land  Co.,  28  Cal.  App.  399. 
162  Fac.  936. 

4.  Defendant**  rlgrlit— -Answer. — In  an  ac- 
tion to  quiet  title,  the  defendants  are  en- 
titled to  rely  on  a  claim  of  title  based  on 
adverse  possession,  without  speclflcally 
pleadincr  it  in  their  answer  wherein  they 
allege  ownership  in  themselves. — Jordan  v. 
Beale,  172  Cal.  226,  166  Pac  990. 

5.  —  Neeeastty  for  isroMi-eomplalnt.  — 
While  it  is  settled  that  a  defendant  called 
upon  by  plalntlfTs  action  to  quiet  title  to 
land  to  set  up  his  own  claim  of  title,  may  file 
a  cross-complaint  setting:'  up  his  own  alleged 
ownership  and  asking:  that  he  be  adjudgred 
the  owner,  or  may  do  the  same  thing:  in  his 
answer,  ordinarily  no  such  practice  is  es- 
sential to  his  protection,  as  a  conclusion 
agrainst  the  plaintiff  upon  the  issues  raised 
by  the  complaint  and  answer  fully  deter- 
mines the  title  as  between  the  parties,  and 
protects  the  defendant  ag:ainst  any  claim 
of  the  plaintiff  as  to  title  as  fully  as  an 
affirmative  decree  in  his  favor  would  do. — 
I^rkin  v.  Superior  Court,  171  Cal.  719,  164 
Pac.  841. 

6.  Jnry  trial. — In  a  simple  action  to  quiet 
title  by  a  plaintiff  in  possession.  In  which 
the  Judgment  for  the  plaintiff  made  no  men- 
tion of  possession,  the  defendant  was  not 
entitled  to  a  jury  trial. — Cobe  v.  Crane,  178 
Cal.  116,  169  Pac.  687. 

7.  The  refusal  to  grrant  a  jury  trial  in  an 
action  to  quiet  title  is  not  erroneous,  where 
the  complaint  alleg:es  the  possession  of  the 
plaintiff  and  no  denial  thereof  is  made  by 
the  answer. — Fuller  v.  Kelly,  28  Cal.  App. 
160.  161  Pac,  749. 

8.  Bvldenoe. — Where,  in  an  action  to 
quiet  title,  it  is  admitted  at  the  trial  that 
the  plaintiff  was  the  owner  of  the  land, 
except  so  far  as  her  title  may  have  been 
divested  by  virtue  of  a  deed  executed  pur- 
suant to  proceeding:s  had  under  the  "Street 
Opening:  Act  of  1903"  it  is  not  error  to  ad- 
mit the  deed  in  evidence,  without  pleading: 
and  independent  proof  of  the  adoption  of 
the  ordinance  declaring:  the  intention  to 
open  the  street,  or  of  the  ordinance  order- 
ing: the  improvement  to  be  made. — Tilton  v. 
Russek,  171  Cal.  731,  164  Pac.  860. 

••  Ownership  In  easement. — In  an  action 
to  quiet  title,  it  is  competent  under  an  al- 
leg:ation  of  ownership  in  fee  of  a  rigrht  of 
way  for  railroad  purposes  to  find  an  owner- 
ship of  an  easement. — Gordon  v.  Cadwala- 
der,  172  Cal.  264.  156  Pac.  471. 

10.  Proceedlngrs  under  MeE«nemcy  Act. — 
A  suit  under  the  McEnerney  Act  does  not  im- 
ply the  destruction  of  all  the  records,  which 
by  any  possibility  may  have  reference  to 
the  property  to  which  the  plaintiff  seeks  to 
quiet  title  against  all  persons,  but  such  an 
action    lies    whenever    the    records    of    the 


county  have  been  lost  or  destroyed  "In 
whole  or  in  any  material  part,"  and,  there- 
fore, the  existence  of  parts  of  the  records 
does  not  absolve  a  party  claiming:  an  inter- 
est in  property  from  the  duty  of  availing: 
himself  of  the  information  open  to  him  re- 
g:ardlnff  such  an  action,  where  It  is  con- 
ducted with  all  the  prescribed  formalities. — 
Dowling:  V.  Spring:  Valley  Water  Co.,  —  Cal. 
— ,  162  Pac.  894. 

11.  A  complaint  in  equity  to  set  aside  in 
part  a  decree  quieting:  title  to  real  property 
in  San  Francisco,  pursuant  to  a  proceeding 
under  the  statute  commonly  known  as  the 
"McEnerney  Act,"  on  the  g:round  that  nei- 
ther the  plaintiff  nor  his  predecessor  in  in- 
terest had  any  notice  or  knowledg:e  of  the 
pendency  of  the  quiet  title  action,  and  that 
the  agents  of  the  plaintiff  in  such  action 
falsely  swore  that  they  knew  of  no  adverse 
claimants  to  the  property,  fails  to  state  a 
cause  of  action,  where  it  is  alleged  only  on 
information  and  belief  that  the  predecessor 
in  interest  of  the  plaintiff  was  without  no- 
tice or  knowledgre  of  the  pendency  of  the 
action,  and  that  the  persons  making:  the 
statements  on  behalf  of  the  plaintiff  in  the 
action  to  quiet  title  knew  the  same  to  be 
false  and  untrue. — ^Dowling:  v.  Spring:  Val- 
ley Water  Co.,  —  Cal.  — ,  162  Pac.  894. 

§749[a]. 

1.  Determining:  adverse  «lnlnifi— Condi- 
tions precedent. — ^Bven  though  the  lien  of  a 
mortg:ag:e  may  have  become  exting:uished 
the  mortg:agror  can  not  quiet  his  title  to  the 
mortg:ag:ed  premises  under  this  and  sections 
760  and  751,  as  ag:ainFt  the  mort8:ag:ee  with- 
out paying  the  mortgage  debt. — ^Bulson  v. 
Moffatt,  178  Cal.  686,  161  Pac.  269. 


§752. 


1.  Partition  nmong  cotenants. — A  suit  in 
partition  under  our  code  Is,  in  Its  nature 
and  essence,  equitable,  just  and  proper,  and 
will  not  only  allot  to  a  cotenant  that  part  of 
the  common  land  upon  which  he  has  valu- 
able improvements,  but  will  also  set  apart 
a  specific  tract  to  the  share  of  a  cotenant 
who  has  undertaken  to  convey  the  title  in 
fee  to  such  tract  in  severalty,  so  that  the 
grantee  may  have  that  which  is  justly  his, 
when  such  disposition  of  the  land  can  be 
made  without  material  Injury  to  the  rights 
and  interest  of  the  other  cotenants. — East 
Shore  Co.  v.  Richmond  Belt  R.,  172  CaL  174, 
166  Pac.  999. 

2.  Right  to  partition— Post|K>nenient  of. 
— Partition  of  land  held  in  common  will  not 
be  denied  until  such  time  as  the  same  will 
result  in  the  fullest  profit  to  both  parties, 
since  ordinarily,  if  the  party  seeking  parti- 
tion is  shown  to  be  a  tenant  in  common, 
and  as  such  entitled  to  the  possession  of  the 
land  sought  to  be  partitlcHied,  his  right  to 
partition  is  absolute. — Rich  v.  Smith,  26  Cal. 
App.  776.  148  Pac.  545. 


§759. 


1.  Relative  rights  of  grantees  and  gran- 
tors.— ^In  an  action  for  partition,  where,  dur- 
ing the  progress  of  the  suit  and  before  the 
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decision,  some  of  the  common  owners  made 
deeds  purporting  to  convey  to  third  per- 
sons, in  severalty,  the  whole  title  to  speci- 
fic parcels  of  the  common  land,  it  is  not 
error,  so  far  as  such  an  appealing  tenant 
is  concerned,  to  open  the  case  after  the 
evidence  had  been  closed  and  the  cause 
submitted,  and  allow  proof  to  be  made  of 
such  conveyances,  as  they  involved  only  the 
relative  rigrhts  of  the  grrantees  and  grantors 
in  the  share  set  apart  by  the  partition  to 
the  grantors. — East  Shore  Co.  v.  Richmond 
Belt  R.,  172  Cal.  174,  156  Fac  999. 

§763. 

1.  Partition— Sale  ^rheB« — There  is  a  pre- 
sumption that  land  held  in  common  tenancy 
can  be  equitably  divided.  It  is  only  where 
the  contrary  "appears  by  the  evidence*'  that 
a  sale  may  be  ordered.  Therefore  one  who. 
upon  appeal,  contends  for  a  sale,  instead  of 
a  partition  as  ordered,  must  show  that  it 
appears  by  the  evidence  that  a  partition 
would  prejudice  the  owners.  The  burden 
of  proof  to  show  such  prejudice  rests  on 
him. — E3ast  Shore  Co.  v.  Richmond  Belt  R., 
172  Cal.  174,  155  Pac.  999. 


§764. 


1.  A«  to  method  of  partition. — The  gran- 
tee of  each  parcel  is  entitled  to  have  the 
same  set  off  to  him  out  of  the  share  of  his 
grantor,  if  it  can  be  done  without  injury 
to  the  other  tenants  in  common;  but,  the 
fact  that  he  owns  contiguous  land  which 
will  make  his  ownership  of  the  specific  par- 
cel more  advantageous  to  him,  can  not  jus- 
tify the  allotment  thereof  to  him,  if  to  do  so 
would  in  fact  materially  injure  another  ten- 
ant in  common. — East  Shore  Co.  v.  Richmond 
Belt  Ry.,  172  Cal.  174,  165  Pac.  999. 

2.  Contribution  and  snbroiratlon. — In  the 
event  that  foreclosure  proceedings  become 
necessary  by  reason  of  the  failure  of  the 
owners  in  severalty  of  the  mortgaged  prop- 
erty to  contribute  equally  to  the  payment  of 
the  mortgage  debt,  the  particular  owner 
who  may  be  compelled  to  pay  the  entire 
debt  will  be  rightfully  and  readily  subro- 
gated, to  the  extent  of  the  excess  payment, 
to  the  interests  of  the  mortgagee  in  a  proper 
proceeding  instituted  for  that  purpose. — 
Rich  V.  Smith,  26  Cal.  App.  775,  148  Pac. 
546. 

3.  When  one  tenant  in  common  has  paid 
a  debt  or  obligation  for  the  benefit  of  the 
Joint  property,  or  has  discharged  a  lien  or 
assessment  imposed  upon  It  as  a  common 
burden,  he  is  entitled  as  matter  of  right  to 
have  his  cotenant,  who  has  received  the 
benefit  of  it,  refund  to  him  his  proportion- 
ate share  of  the  amount  paid,  and  it  is  proper 
to  provide  in  the  decree  of  partition  that 
the  share  of  the  latter  be  charged  with  a 
lien  therefor. — Rich  v.  Smith,  26  Cal.  App. 
775,  148  Pac.  545. 

§766. 

1.  Objection  to  referee**  report. — ^Where 
referees  in  partition  proceedings  do  not 
comply   with   the   interlocutory  decree,   and 


hence  do  not  preserve  the  rights  of  all  par- 
ties in  interest,  objection  to  their  report 
will  afford  ample  remedy  to  the  party  claim- 
ing to  be  aggrieved  thereby. — ^Rich  v.  Smith, 
26  Cal.  App.  775,  148  Pac.  545. 

§766. 

1.  Decree,  effect  of. — ^A  decree  in  parti- 
tion has  no  other  effect  than  to  sever  the 
unity  of  possession,  and  does  not  vest  in 
either  of  the  cotenants  any  new  or  addi- 
tional title. — Potrero  Nuevo  Land  Co.  v. 
All  Persons,   29  Cal.  App.   743,   156  Pac.   876. 

§783. 

1.  IBVho  max  purchase. — The  rule  forbid- 
ding a  trustee  to  purchase  at  his  own  sale 
does  not  apply  to  a  purchase  at  a  partition 
sale,  made  pursuant  to  a  decree  in  equity 
of  a  court  of  foreign  Jurisdiction,  which 
has  acquired  Jurisdiction  of  t the  parties,  not- 
withstanding the  property  was  distributed 
*'in  trust"  in  a  probate  proceeding  by  a 
court  of  this  state. — Plant  v.  Plant,  171  Cal. 
765,  154  Pac.  1058. 

§784. 

1.  Objections^  time  for. — The  time  for  a 
cotenant  to  make  objections  to  findings  in 
partition  is  when  the  report  of  the  referees 
is  made  to  the  court. — East  Shore  Co.  v. 
Richmond  Belt  Ry.,  172  Cal.  174,  166  Pac. 
999. 

§786. 

1.  Title  of  purchaser. — The  sale  under  a 
partition  decree  is  a  Judicial  sale,  and  the 
rule  in  execution  sales  is  applicable  that 
the  purchaser  "takes  the  precise  interest  of 
the  defendant,  and  after-acquired  title  by 
the  seller  does  not  pass  to  the  purchaser." 
— Potrero  Nuevo  Land  Co.  v.  All  Persons, 
29  Cal.  App.  748,  156  Pac.  876. 

2.  Under  a  partition  sale  made  by  the 
holders  of  ninety-nine  year  terms  in  beach 
and  water  lots  of  the  city  and  county  of 
San  Francisco,  the  purchasers  acquire  the 
interests  of  the  partitioners  at  the  time  and 
nothing  more,  and  the  purchase  by  one  of 
them  subsequent  to  the  partition  sale  of 
the  reversionary  interests  of  the  state 
therein,  does  not  inure  to  the  benefit  of  his 
copurchasers. — Potrero  Nuevo  Land  Co.  v. 
All  Persons,  29  Cal.  App.  743,  156  Pac.  876. 

§802. 

1.  Scire  facias. — While  it  is  true  that 
scire  facias  for  the  purpose  of  obtaining 
execution  is  ordinarily  a  Judicial  writ  to 
continue  the  effect  of  the  former  Judgment, 
yet  it  is  in  the  nature  of  an  action  because 
the  defendant  may  plead  to  it,  and  in  many 
cases  it  has  been  classified  as,  in  substance, 
a  new  action. — Thomas  v.  Lally,  28  Cal.  App. 
308,  152  Pac.  53. 

2.  A  Judgment  upon  a  scire  facias  is  in 
legal  effect  a  new  Judgment,  and  the  statute 
of  limitations  begins  to  run  from  its  date 
anew. — Thomas  v.  Lally,  28  Cal.  App.  808, 
152  Pac.  53. 
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1.     Qriio  ^Tarranto-— Natare  of  remedy. — A 

QUO  warranto  proceeding:  to  oust  one 
charged  with  wrongrfully  and  without  auth- 
ority exercisiner  the  powers  of  a  public 
office  is  not  simply  a  civil  remedy,  but  one 
wherein  the  interests  of  the  public  are 
involved. — People  v.  Bailey,  80  Cal.  App.  581, 
168  Pac.  1036. 

S.  — Laehes,  elleet  of. — A  quo  warranto 
proceeding:  prosecuted  by  the  attorney  gren- 
eral  for  the  purpose  of  having:  It  determined 
that  one  has  unlawfully  Intruded  into  and 
is  unlawfully  holding:  a  public  office,  is  not 
barred  by  lapse  of  time,  and  as  the  action 
can  only  be  brought  with  the  consent  and 
permission  of  the  attorney  general,  it  Is  to 
be  assumed  that  he  will  not  exercise  his 
discretion  to  not  permit  the  institution  of 
such  a  suit  if  by  reason  of  a  g:reat  lapse 
of  time  the  claim  has  become  stale,  or  for 
any  other  reason  the  state  has  ceased  to 
have  a  present  interest  In  it. — ^People  v. 
Bailey,  30  Cal.  App.  581,  158  Pac.  1036. 

3.  The  rigrht  to  prosecute  a  quo  warranto 
proceeding:  to  determine  the  rig:ht  to  a  pub- 
lic office  Is  not  barred  by  laches,  where  the 
record  shows  that  the  relator  had  at  all 
times  been  actively  asserting  his  right  to 
the  office,  but  by  a  mistaken  remedy. — Peo- 
ple V.  Bailey,  30  Cal.  App.  581,  168  Pac.  1036. 

§805. 

1.  Scope  of  Jadflrmeiit. — ^The  court  may 
provide  not  only  for  the  removal  of  the 
defendant  but  for  the  restoration  to  office 
of  the  relator. — People  v.  Bailey,  30  Cal. 
App.   581,   158  Pac.   1036. 


§813. 


pend  upon  possession  of  the  boat,  but  exists 
by  virtue  of  the  statute  and  continues  one 
year.  While  the  law  gives  the  Hen  it  makes 
no  provision  for  its  enforcement  other  than 
b3'  an  action  brought  or  attachment  sued 
out  as  in  section  817. — Graham  v.  Annis,  28 
Cal.  App.  754,  153  Pac.  981. 

2.  One  who  performs  labor  or  furnishes 
materials  in  the  construction,  repair  or 
equipment  of  a  steamer,  vessel  or  boat  is  not 
required  to  resort  to  the  special  proceedings 
provided  by  sections  818  et  seq.  of  the  Code 
of  Civil  Procedure  to  enforce  the  payment 
of  his  demands,  but  may  bring  an  ordinary 
action  ag:ain8t  the  owner  therefor,  and  is 
not  barred  from  availing  himself  of  the 
general  law  relating  to  attachments,  on  the 
assumption  that  the  debt  is  "secured  by 
mortgage  or  Hen  upon  real  or  personal 
property,  or  pledge  of  personal  property." — 
Oraham  v.  Annis,  28  Cal.  App.  764,  16S  Pac 
981. 

8.  The  lien  given  by  the  code  provisions 
and  the  right  to  enforce  it  continue  for 
one  year,  as  between  the  party  who  per- 
forms labor  or  furnishes  material  in  the 
building  or  repair  and  the  owner  of  the 
vessel,  but,  unless  fixed  and  determined  by 
action  brought,  it  is  but  a  floating  right. — 
Graham  v.  Annis,  28  Cal.  App.  754,  163  Pac 
981. 


§817. 


1.     Actions  agaliMt    vennels— Conntmcttou 
of  section. — The  lien  declared  does  not  de- 


1.     Attaching       veaael  — -  Construction*  — 

There  is  nothing  herein  to  prevent  a  me- 
chanic or  laborer  from  bringing  an  ordinary 
action  against  the  ow^ner  of  a  vessel  for 
labor  or  materials  In  the  repairs  of  a  vessel 
and  obtaining  judgment  and  enforcing  it  by 
execution  as  in  ordinary  cases.— Graham  v. 
Annis,  28  Cal.  App.  764,  158  Pac.  981. 
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TITLE  XI. 

OF  PROCEEDINGS  IN  JUSTICES'  COURTS. 


CHAPTER  II. 

MANNER  OF  COMMENCING  ACTIONS  IN  JUSTICES'  COURTS. 

I  850.  Notice  of  hearing. 


§848. 


1.  Action  In  Jnatlee's  court— Servtce  made 
ontsldc  of  connty  (snbiL  2). — ^Where  a  sher- 
iff Is  called  upon  to  Justify  the  levying:  of  an 
execution  as  a  result  of  a  Judgment  rendered 
by  default  made  upon  service  of  a  summons 
made  outside  the  county,  it  must  be  affirm- 
atively shown  that  the  Justice's  court  had 
Jurisdiction.  In  making:  such  proof  it  is  es- 
sential  to  show   that  the  action   was   such 


as  is  provided  in  this  subdivision,  which 
alone  would  warrant  the  service  of  the  sum- 
mons outside  the  county. — Newman  v.  Bar- 
net,  165  Cal.  428,  132  Pac.  688. 

2.  The  burden  of  proof  is  upon  the  de- 
fendant to  show  that  he  was  not  a  resident 
of  the  county  where  he  was  served,  on  a 
motion  to  set  aside  a  Judgment  by  default. — 
Roberts  v.  .Justice's  Court,  29  Cal.  App.  768, 
157  Pac.  511. 


§  860.  NOTICE  OP  HEAKINa.  Wlien  all  the  parties  served  with  process 
shall  have  appeared,  or  some  of  them  have  appeared,  and  the  remaining  defendants 
have  made  default,  the  justice  must  fix  the  day  for  the  trial  of  said  cause,  whether 
the  issue  is  one  of  law  or  fact,  and  give  notice  thereof  to  the  parties  to  the  action 
who  have  appeared,  but  in  case  any  of  the  parties  are  represented  by  an  attorney,  then 
to  such  attorney;  provided,  however,  that  where  a  party  has  appeared  in  person,  such 
party  shall  leave  w;lth  the  justice  or  justice's  clerk,  and  the  same  shall  be  entered 
upon  the  register  in  the  action,  an  address  where  service  of  the  notice  of  hearing  of 
such  matter  may  be  made;  provided,  further,  that  such  notice  shall  be  personally 
served  on  said  person  if  he  can  be  found  at  said  address,  but  in  case  said  person  can 
not,  after  due  diligence,  be  found  at  said  address  and  such  fact  appears  by  affidavit  to 
the  satisfaction  of  the  court  or  a  judge  thereof,  then  the  service  of  such  notice  may 
be  by  registered  mail  and  in  the  manner  hereinafter  provided  for  service  of  notice  by 
mail.  Such  notice  shall  be  in  writing,  signed  by  the  justice,  and  substantially  in  the 
following  form,  filling  blanks  according  to  the  facts: 

[Form  of  notice.]    In  the  justice  court,    township   (or  city,  or  city 

and  county),  county,  or  city  and  county  of ,  State  of  California. 

plaintiff,  vs defendant. 

To   plaintiff,  or   attorney  for  plaintiff, 

and  to  defendant,  or  attorney  for  defendant 

Tou  and  each  of  you  will  please  take  notice  that  the  undersigned  justice  of  the  peace 
before  whom  the  above^ntitled  cause  is  pending,  has  set  for  hearing  the  demurrer  of 

,  filed  in  said  cause  (or  has  set  the  said  cause  for  trial, 

as  the  case  may  be),  before  me  at  my  office  in  said  township  (or  city,  or  city  and 
county),  at o'clock m.,  on  the day  of 19 

Dated  this   day  of  ,  19 

(Signed)    

Justice  of  the  peace. 

[Service  of  notice.]  Said  notice  shall  be  served  by  mail  or  personally.  When  served 
by  mall  the  justice  of  the  peace  shall  deposit  copies  thereof  in  a  sealed  envelope  In 
the  i>ost  office  at  least  ten  days  before  the  trial  or  hearing  addressed  to  each  of  the 
persons  on  whom  it  Is  to  be  served  at  their  place  of  residence  and  the  postage  prepaid 
thereon; 

[Service  by  mall.]  provided,  that  such  notice  shall  be  served  by  mail  only  when 
the  person  on  whom  service  is  to  be  made  resides  out  of  the  county  In  which  said 
justice's  court  is  situated,  or  is  absent  therefrom  or  has  appeared  in  person.  When 
personally  served  said  notice  shall  be  served  at  least  five  days  before  the  trial  or 
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hearing  on  the  persons  on  whom  it  is  to  be  served  by  any  person  competent  and 
qualified  to  serve  a  summons  In  a  justice's  court,  and  when  personally  served  it  shall 
be  served,  returned  and  filed  in  like  manner  as  a  summons.  When  a  party  has  aj^peared 
by  attorney  the  notice  may  be  served  in  the  manner  prescribed  by  subdivision  one  of 
section  one  thousand  eleven  of  this  code. 

[Docket  entries.]  The  justice  shall  enter  on  his  docket  the  date  of  trial  or  hearing; 
and  when  such  notice  shall  have  been  served  by  mail  the  justice  shall  enter  on  his 
docket  the  date  of  mailing  such  notice  of  trial  or  hearing  and  such  entry  shall  be 
prima  facie  evidence  of  the  fact  of  such  service.  The  parties  are  entitled  to  one  hour 
in  which  to  appear  after  the  time  fixed  in  said  notice,  but  are  not  bound  to  remain 
longer  than  that  time  unless  both  parties  have  appeared  and  the  justice  being  present 
is  engaged  in  the  trial  of  another  cause. 

History:  Enacted  March  11,  1872;  amended  April  3,  1876,  Code 
Amdts.  1875-6,  p.  199;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  168;  Act  held  unconstitutional,  see  History, 
Kerr's  Cyc.  C.  C,  §  4;  amended  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  598;  March  1,  1905,  Stats,  and  Amdts.  1905,  p.  33;  April  16, 
1909,  Stats,  and  Amdts.  1909,  p.  968;  May  20,  1913,  Stats,  and  Amdts. 
1913,  p.  234;  May  24,  1917,  Stats,  and  Amdts.  1917,  p.  190.  In  effect 
July  27,  1917. 


§  859. 

1.  Applleatlon    to     met     mide     default. — 

Upon  an  application  made  to  set  aside  a 
default  judgment  in  a  justice's  court,  it  is 
error  to  grant  the  application  without  mak- 
ing the  order  conditional  upon  the  payment 
of  plaintiff's  costs,  but  the  failure  to  im- 
pose such  condition  does  not.  however,  divest 
the  justice's  court  of  jurisdiction  to  proceed 
with  the  cause. — Arbogast  v.  Superior  Court, 
32  Cal.  App.  372,  162  Pac.  909. 

2.  3uch  written  notice  of  entry  of  judg- 
ment is  required  in  cases  where  personal 
service  of  the  summons  and  complaint  is 
made,  as  in  cases  where  there  has  been  a 
constructive  service,  of  summons. — ^Arbogast 
V.  Superior  Court,  32  Cal.  App.  372,  162  Pac. 
909. 

3.  <— Time  for  IIUbk. — ^An  application  for 
relief  hereunder  from  a  default  judgment 
must  not  only  be  filed  but  must  be  called 
up  for  action  by  the  court  and  the  court 
moved  to  arrant  it  within  ten  days  after 
notice  of  the  decision  has  been  served  on 
the  losing  party.  The  time  to  file  the  appli- 
cation begins  to  run  from  the  service  of 
the  notice  required  by  section  893,  and  the 
service  of  such  notice  is  not  waived  by  the 
mere  preparation  of  atndavlts  to  be  used 
upon  the  application  to  be  relieved. — ^Peter- 
son V.  Superior  Court,  30  Cal.  App.  466;  158 
Pac.  647. 


4.  The  time  to  file  an  application  under 
section  859  of  the  Code  of  Civil  Procedure 
to  be  relieved  from  a  judgment  entered  by 
default  in  a  justice's  court  on  the  ground 
that  such  judgment  had  been  taken  by  mis- 
take, inadvertence,  surprise  and  excusable 
neg-Iect,  begins  to  run  from  service  of  writ- 
ten notice  of  entry  of  the  judgment  as  re- 
quired by  section  898  of  such  code,  as 
amended  in  1916. — ^Arbograst  v.  Superior 
Court,  32  Cal.  App.  372,  162  Pac.  909. 


§862. 


1.  Afltdavlt     for    arrest,   svlllcieBcy    of. — 

The  person  makings  the  atndavlt  upon  which 
an  order  of  arrest  in  a  civil  action  is  asked 
may  follow  the  statute  and  declare  in  posi- 
tive terms  that  the  defendant  is  about  to 
depart  from  the  state  with  intent  to  de- 
fraud his  creditors,  or  he  may  set  up  the 
facts  which  will  warrant  the  judge  in  con- 
cluding such  to  be  the  intent  of  the  defend- 
ant. In  either  case  the  affidavit  is  sufficient. 
— In  re  Caples,  26  Cal.  App.  786,  148  Pac.  795. 

2.  An  affidavit  for  arrest  in  a  civil  ac- 
tion which  recites  that  the  defendant  is 
about  to  leave  the  state,  with  the  intent  to 
defraud  his  creditors,  is  sufficient,  without 
stating  the  facts  constituting  the  evidence 
from  which  the  intent  is  to  be  deduced. — 
In  re  Caples,  26  Cal.  App.  786,  148  Pac.  795. 


ek.  IV,  art.  II.] 
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CHAPTER  IV. 

PROVISIONAL  BEMEDIES  IN  JUSTICES'  COURTS. 


ARTICLE  II. 


ATTACHMENT. 
$  868.  Writ  of  attachment,  to  whom  directed. 

§868.  WRIT  OF  ATTACHMENT,  TO  WHOM  DIRECTED.  The  writ 
may  be  directed  to  the  sheriff  or  any  constable  of  the  county  in  which  such  justice 
court  is  situate  and  must  require  him  to  attach  and  safely  keep  all  of  the  property  of 
the  defendant  within  his  county  not  exempt  from  execution,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  plaintiff's  demand  against  the  defendant,  the  amount 
of  which  must  be  stated  in  conformity  with  the  complaint,  unless  the  defendant,  whose 
property  has  been  or  is  about  to  be  attached,  give  him  security  by  the  undertaking 
of  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such  demand  against  such 
defendant  besides  costs;  In  which  case  to  take  such  undertaking; 

[Keeper],  provided,  however,  that  whenever  a  levy  shall  be  made  upon  personal 
property,  other  than  money,  belonging  to  a  going  concern,  then  the  sheriff  must,  if 
the  defendant  consents,  place  a  keeper  in  charge  of  said  attached  property  at  plaintiff's 
expense  for  at  least  two  days  or  more,  and  said  keeper's  fees  must  be  prepaid  by  the 
attaching  creditor.  After  the  expiration  of  said  two  days,  the  sheriff  shall  take  said 
property  into  his  immediate  custody,  unless  other  disposition  is  made  by  the  court  or 
parties. 

[If  more  than  one  defendant.]  In  the  event  that  the  action  is  against  more  than 
one  defendant,  any  defendant  whose  property  has  been  or  is  about  to  be  attached  in 
such  action  may  give  the  sheriff  such  undertaking,  and  the  sheriff  shall  take  the  same, 
and  such  undertaking  shall  not  subject  such  defendant  to  or  be  answerable  for  any 
demand  against  any  other  defendant,  nor  shall  the  sheriff  thereby  be  prevented  from 
attaching  or  be  obliged  to  release  from  attachment,  any  property  of  any  other  defend- 
ant; provided,  however,  that  such  defendant,  at  the  time  of  giving  such  undertaking 
to  the  sheriff,  shall  file  with  the  sheriff  a  statement  duly  verified  under  oath,  wherein 
such  defendant  shall  aver  and  declare  that  the  other  defendant  or  defendants  in  the 
action  in  which  said  undertaking  was  given  has  or  have  not  any  interest  or  claim 
of  any  nature  whatsoever  in  or  to  said  property.  Such  statement  must  further  contain 
the  character  of  such  defendant's  title  and  the  manner  in  which  he  acquired  title 
to  such  attached  property. 

[Service  out  of  county.]  Several  writs  may  be  issued  at  the  same  time  to  the 
sheriffs  or  constables  of  different  counties;  provided,  that  where  a  writ  of  attachment 
issued  by  a  justice  of  the  peace  is  to  be  served  out  of  the  county  in  which  it  was 
issued,  the  writ  of  attachment  shall  have  attached  to  it  a  certificate  under  seal  by 
the  county  clerk  of  such  county,  to  the  effect  that  the  person  Issuing  the  same  was 
an  acting  justice  of  the  peace  of  said  county  at  the  date  of  the  writ 

History:  Enacted  March  11,  1872,  re-enactment  of  §  654,  Practice 
Act;  amended  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  208;  April  22, 
1915,  Stats,  and  Amdts.  1915,  p.  112;  May  26,  1917,  Stats,  and  Amdts. 
1917,  p.  989.     In  effect  July  27,  1917. 


§884. 

1.     Jndsment  by  default  in  Justice's  court. 

— Where  the  plaintiff  failed  to  appear  the 
defendant  may  proceed  with  the  trial  until, 
as  provided  in  section  873,  all  the  issues 
were  disposed  of.  Inasmuch  as  a  judgment 
for  the  defendant  was  a  bar  to  another 
action  based  upon  the  same  claim,  the  only 
remedy  for  the  plaintiff  was  by  appeal  to 


the  superior  court  upon  issues  both  of  law 
and  of  fact  and  a  trial  de  novo.  A  judgment 
in  such  a  case  in  the  superior  court  will  not 
be  annulled  In  a  proceeding  for  a  writ  of 
review  upon  the  ground  that  the  superior 
court  had  no  jurisdiction  to  entertain  the 
appeal. — ^Wlnnett  v.  Superior  Court,  26  Cal. 
App.  332,  146  Pac.   1050. 
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§890. 

1.  Dlsmlwuil  without  prejadlce  —  Con- 
■trvctloB  (siibd.  1). — Subdivision  1  of  sec- 
tion 890  of  the  Code  of  Civil  Procedure, 
which  provides  when  a  Justice's  court  in  its 
discretion  may  dismiss  an  action  pending: 
before  it  for  failure  to  prosecute  the  same 
to  Judg'ment,  applies  to  an  action  pending: 
in  the  Justice's  court,  and  not  to  an  appeal 
pending:  in  the  superior  court  in  such  an 
action. — Pistolesl  v.  Superior  Court,  26  Cal. 
App.   403,   147  Pac.    104. 

2.  —Power  of  svpertor  court. — The  ri^ht 
of  the  superior  court  to  dismiss  a  Justice's 
court  appeal  for  the  failure  to  prosecute  it 
with  reasonable  diligrence  does  not  depend 
upon  either  subdivision  1  of  section  890  of 
the  Code  of  Civil  Procedure,  or  upon  section 
583  thereof,  but  is  a  matter  within  its  in- 
herent power  limited  only  by  a  sound  dis- 
cretion.— Pistolesi  V.  Superior  Court,  26  Cal. 
App.  403,  147  Pac.  104. 

§893. 

1.  Form  of  Jiurtlee's  JncliriiieBt— Coiwtrae- 
tlon. — Prior  to  the  amendment  it  was  held 


that  where,  under  various  provisions  of  the 
code,  notice  of  decision  is  required  to  be 
g:iven,  written  notice  is  usually  intended. 
But  under  the  amendment  to  this  section  it 
is  imperatively  required. — ^Peterson  v.  Su- 
perior Court,  30  CaL  App.  466.  158  Pac.  547. 

2.  A  Justice's  court  Judgment  is  not  void 
on  its  face  because  of  the  absence  of  any 
affirmative  statement  therein  or  in  the  re- 
turn of  summons  that  the  defendant  resided 
in  the  county  in  which  he  was  served  (other 
than  that  in  which  the  action  was  broug:ht), 
where  the  complaint  alleges  that  the  de- 
fendant entered  into  a  contract  with  plain- 
tiff's assignor,  which  contract  is  set  forth 
in  the  form  of  a  written  order  for  certain 
merchandise  signed  by  the  defendant,  and  it 
is  further  alleged  that  the  obligation  was 
incurred  and  made  payable  in  the  county  in 
which  the  action  was  brought,  and  an  order 
setting  aside  such  Judgrment  and  dismissing 
the  action  is  properly  annulled. — ^Roberts  v. 
Justice's  Court,  29  Cal.  App.  768,  157  Pac. 
511. 


TITLE  XIII. 

OF  APPEALS  IN  CIVIL  ACTIONS. 


§938. 


!•  Affffri«ved  party  may  appeal. — ^The 
heirs  of  a  deceased  incompetent  person  are 
entitled  to  appeal  from  an  order  settling  the 
account  of  the  guardian  of  the  incompetent, 
notwithstanding  that  there  is  an  adminis- 
trator appointed  of  the  estate  of  the  incom- 
petent.— Estate  of  Clanton,  171  Cal.  381,  158 
Pac.  469. 

2.  The  state  is  a  party  aggrieved  and 
may  appeal  from  a  Judgment  in  its  favor 
in  an  action  brought  against  it  to  condemn 
land,  notwithstanding  that  the  state  in  its 
answer  denied  any  ownership  in  the  land, 
and  declared  that  it  belonged  to  the  United 
States. — Pacific  Power  Co.  v.  California,  31 
Cal.  App.  719,  162  Pac.  641. 

3.  Any  person  having  an  interest  recog- 
nized by  law  in  the  subject-matter  of  the 
Judg:ment,  which  interest  is  injuriously  af- 
fected by  the  Judg:ment,  is  a  party  aggrieved 
and  entitled  to  be  heard  upon  appeal. — Mono 
County  Irr.  Co.  v.  State,  31  Cal.  App.  719, 
162  Pac.  641. 

4.  In  an  action  brought  by  a  public  ser- 
vice corporation  against  the  state  of  Cali- 
fornia to  condemn  for  public  use  school 
lands  alleged  to  be  owned  by  the  state  and 
situated  within  the  boundaries  of  a  national 
forest  reservation,  the  state  is  not  a  party 
aggrieved  by  a  Judgrment  rendered  in  its 
favor  for  damages,  where  the  state  in  its 
answer,  at  the  trial,  and  at  all  times  con- 
tended that  it  had  no  interest  in  the  lands, 
but  that  the  same  belonged  to  the  United 
States,  and  its  only  object  in  presenting  the 
appeal  was  to  protect  the  interest  of  the 
United  States. — ^Mono  County  Irr.  Co.  v. 
State,  31  Cal.  App.  719,  162  Pac.  641. 


§939. 

WHBN  APPEAL  MAY  BB  TAiOSN. 

1-4.  Construction — ^As  amended  in  1915. 
5-10.  Time  of  taking  appeal. 

1.  ConstroctloB— A«    amended   In    191S« — 

The  time  within  which  an  appeal  may  be 
taken  from  a  Judg:ment  was  extended,  as 
provided  in  section  939  of  the  Code  of  Civil 
Procedure,  as  amended  in  the  year  1915,  to 
enable  a  party  to  have  reviewed  on  such 
appeal  the  failure  or  refusal  of  the  trial 
court  to  grant  his  motion  for  a  new  trial, 
amendments  of  our  laws  in  other  respects 
made  at  the  same  time  having  the  effect  of 
abolishing  the  right  of  appeal  from  an  order 
denying  a  new  trial  which  theretofore  ex- 
isted.— ^Lancel  v.  Postlethwaite,  172  Cal.  826, 
156  Pac.  486. 

2.  Proceedings  on  a  motion  for  a  new 
trial  are  "terminated  in  the  trial  court" 
within  the  meaning  of  section  939  of  the 
Code  of  Civil  Procedure,  where  the  last  day 
of  the  three  months  within  'v^hich  an  order 
determining  the  motion  for  a  new  trial 
could  legally  have  been  made  fell  upon  a 
Saturday,  as  the  provision  of  section  12  of 
the  Code  of  Civil  Procedure  that  in  com- 
puting time  the  "last  day"  is  to  be  excluded 
when  such  day  is  a  "holiday,"  contemplates 
that  the  whole  of  such  day  be  a  holiday,  and 
not  a  portion  thereof,  which  Saturday  is 
declared  to  be  by  section  10  of  such  code. — 
Lancel  v.  Postlethwaite,  172  Cal.  326,  166 
Pac.  486. 

3.  This  section  as  amended  in  1915  does 
not  enlarge  the  right  of  a  party  to  appeal 
in  cases  other  than  those  specified  in  sec- 
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tion  963. — Hester  v.  McMullan,  29  Cal.  App. 
664,  157  Pac.  521. 

4.  An  order  grrantlngr  a  motion  for  a 
nonsuit  although  not  followed  by  a  formal 
order  of  dismissal  is  a  final  Judfirment  within 

,  the  meaning:  of  this  section. — Commins  v. 
Guaranty  Oil  Co.,  29  Cal.  App.  139,  154  Pac. 
882. 

5.  Time  of  taklas  appeal. — Where  in  fact 
a  final  Judgrment  was  entered  althougrh  it 
was  styled  an  interlocutory  judgrment  or 
decree,  the  appellate  court  may  consider  the 
appeal,  only  from  the  fact  that  it  was  really 
a  final  Judgement,  for  the  statute  does  not 
permit  an  appeal  from  an  interlocutory 
Judgrment  except  in  the  cases  specified 
herein. — ^Fay  v.  Fay,  165  Cal.  469,  132  Pac 
1040. 

6.  An  appeal  from  a  Judgrment  taken 
more  than  six  months  after  the  entry  thereof 
is  not  entitled. to  consideration. — Stanwood 
V.  Carson.  169  Cal.  640,  147  Pac.  562. 

7.  An  appeal  from  a  Judgrment  must  \>e 
dismissed  on  the  ground  that  it  was  not 
taken  within  the  time  allowed  by  law,  where 
the  notice  of  appeal  was  not  filed  until  two 
days  after  the  expiration  of  the  thirty-day 
period  immediately  following:  the  expiration 
of  the  three-month  period  allowed  by  the 
statute  for  the  determination  of  the  motion 
for  new  trial. — Lancel  v.  Postlethwaite,  172 
Cal.  826,  156  Pac.  486. 

8.  On  an  appeal  from  a  Judgrment  taken 
within  sixty  days  the  sufl9ciency  of  the  evi- 
dence may  be  considered  as  well  as  the 
alleged  errors  of  law  occurring:  at  the  trial. 
— Vore  V.  Ephralm,  173  Cal.  245,  169  Pac. 
719. 

9.  An  appeal  taken  from  a  Judg:ment  en- 
tered on  motion  ag:ain8t  the  surety  on  an 
undertaking  on  appeal  is  too  late,  and  must 
be  dismissed,  where  the  notice  of  appeal 
was  not  filed  within  sixty  days  after  the 
entry  of  the  Judgnnent,  regardless  of  the 
fact  that  such  notice  was  filed  within  thirty 
days  after  the  termination  in  the  trial  court 
of  proceedings  on  motion  for  new  trial. — 
Gray  v.  Cotton,  53  Cal.  Dec.  98,  162  Pac. 
1019. 

10.  An  appeal  taken  from  a  Judgment 
entered  upon  default  six  months  prior  to  the 
date  of  the  taking  of  the  appeal  is  abor- 
tive.— Snyder  v.  Miller,  29  Cal.  App.  566,  157 
Pac.  22. 

§940. 

HOW  APPEAIi  TAKEN. 

1.  Construction  of  section. 
2,  3.  Construction  of  notice  of  appeal. 
4-6.  Alternative  or  new  method  of  appeal. 

1.  Construction  of  section. — An  order  ap- 
pointing an  executor  or  administrator  is  one 
of  such  character  that  its  effect  is  stayed 
by  the  taking  of  an  appeal,  and  the  filing 
of  a  three-hundred-dollar  bond  under  sec- 
tion 941.— Estate  of  Stough,  173  Cal.  638, 
161  Pac.  1. 

2.  Construction  of  notice  of  appeal. — ^A 
liberal  rule  of  construction  must  be  applied 
to  notices  of  appeal  in  order  to  effectuate 
the   rights   of   the   parties   to   an   appeal. — 


Hopkins  V.  Sanderson,  29  Cal.  App.  666,  159 
Pac.  1064. 

3.  Where  Judgment  for  the  full  amount 
claimed  is  recovered  against  one  defendant, 
and  for  a  portion  only  of  the  claim  against 
two  other  defendants,  the  first  defendant 
is  not  an  adverse  party  requiring  notice  of 
an  appeal  by  the  two  defendants. — ^Wilson 
V.  Shea.  29  Cal.  App.  788.  157  Pac.  548. 

4.  Alternative  or  neiv  ntethod  of  appeal. 
— ^Where  the  appeal  from  a  Judgment  is 
taken  within  sixty  days  after  rendition  and 
entry,  the  sufficiency  of  the  evidence  may 
be  reviewed  as  effectually  as  upon  an  appeal 
from  the  order  refusing  a  new  trial.  And 
this  is  so  whether  the  appeal  is  taken  un- 
der this  section  or  under  the  method  pre- 
scribed by  sections  941a.  941b,  and  941c.-^ 
Cortelyou  v.  Imperial  Land  Co.,  166  Cal.  14, 
134  Pac.  981. 

As  to  alternative  or  ne^v  method  of  ap- 
pealy  see  post,  sections  941a-941c,  953a-968c 
and  notes. 

5.  An  attempt  to  appeal  under  this  sec- 
tion is  ineffectual  and  invalid  unless  the 
notice  was  served  on  all  the  parties  to  the 
action.  It  was  the  extreme  technicality 
prevailing  under  this  section  and  the  fre- 
quent dismissal  of  appeals  resulting  there- 
from that  caused  the  enactment  of  sections 
941a,  941b,  and  941c.  This  section  does  not 
prescribe  the  form  of  notice  except  that  in 
an  appeal  from  a  Judg:ment  or  order  it  must 
be  "a  notice  stating  the  appeal  from  the 
same,  or  some  specific  part  thereof."  No  for- 
mal address  was  required. — Southern  Pac. 
Co.  V.  Superior  Court,  167  Cal.  250,  139 
Pac.  69. 

6.  Where  the  appeal  is  from  a  specific 
part  of  the  Judgment  only  the  appellate 
court  will  ordinarily  review  only  the  part 
appealed  from,  leaving  all  the  other  parts 
of  the  Judgment  in  full  force.  Such  an  ap- 
peal confers  no  Jurisdiction  to  review  any 
part  of  the  Judgment  except  that  to  which 
the  appeal  is  directed. — Ganahl  Lumber  Co. 
V.  Weinsveig,  168  Cal.  664,  143  Pac.  1025. 

§941. 

1.  Undertaking  on  appeaL — The  execution 
of  a  Judgment  dissolving  a  partnership  and 
directing  a  sale  by  a  duly  appointed  re- 
ceiver of  both  real  and  personal  property 
is  stayed  by  filing  the  bond  herein  provided, 
and  a  writ  of  supersedeas  will  issue  to  re- 
strain the  sale  during  appeal. — Zappettini  v. 
Buckles,  167  Cal.  27.  188  Pac.  696. 

§  941a. 

alternative:  method  of  appeal. 

1.  As  to  purpose  of  provisions. 

2.  As  to  procedure  to  procure. 

8.  4.  Certificate  to  transcript  of  testimony. 

5.  Service  of  notice  of  appeal. 
6,  7.  Undertaking  not  required. 

1.  As  to  purpose  of  provisions. — ^The  pur- 
pose of  the  provisions  creating  the  alterna- 
tive method  was  to  simplify  the  procedure 
on  appeal,  and  to  do  away  with  the  difficul- 
ties and  uncertainties  that  had  frequently 
arisen  over  questions  of  the  proper  service 
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of  notice  of  appeal,  and  the  sufficiency  of 
the  undertakinflT  required  by  sections  940 
and  941.  Experience  had  shown  that  the 
three  hundred  dollar  undertakingr  exacted 
of  an  appellant  was  of  little  or  no  real 
benefit  to  the  respondent.  The  new  method 
was  desigrned  to  enable  appellants  to  dis- 
pense with  this  undertakingr  altogether.  It 
was  never  contemplated  that  an  appeal 
perfected  under  the  new  method  should  be 
less  efTectual  or  operative  for  any  purpose 
than  the  appeal  for  which  it  was  an  alter- 
native.— Estate  of  Stougrh.  178  Cal.  638,  161 
Pac.  1. 

2.  As  to  procedure  to  proewre. — ^An  appel- 
lant can  not  take  advantagre  of  the 
new  and  more  liberal  procedure  of  the 
new  sections  as  to  appeal  unless  the 
appeal  has  been  taken  within  the  time  spe- 
cified. If  he  has  grlven  his  notice  after  the 
time  allowed  by  the  alternative  method, 
but  within  that  specified  by  section  989,  he 
must  comply  with  section  940  requiring:  the 
serving:  (as  well  as  the  filing)  of  his  notice 
of  appeal  and  the  sivin^  of  an  undertakingr. 
— Theisen  v.  Matthai,  166  Cal.  249.  181  Pac. 
747. 

See,  also,  ante,  i  940,  note  pars.  4-6. 

3.  Certlfl  cation  to  transcript  of  testi- 
mony.— The  trial  Judgre  can  certify  to  a 
transcript  of  the  testimony  only  when  it 
has  been  prepared  by  the  official  steno- 
grraphic  reporter  present  at  the  trial  as  re- 
quired by  section  958a. — ^Bush  v.  Allen.  172 
Cal.  102,  156  Pac.  466. 

4.  A  transcript  of  the  testimony  certified 
to  by  the  clerk  alone  can  not  be  considered 
on  an  appeal  taken  under  this  section. — 
Bush  V.  Allen,  172  Cal.  102,  156  Pac.  456. 

5.  Service  of  notice  of  appeal. — ^Under  an 
appeal  taken  under  this  section  and  sections 
941b  and  941c  neither  a  service  of  the  notice 
of  appeal  nor  an  undertaking  is  necessary. 
— Estate  of  Stoufirh,  178  Cal.  688,  161  Pac.  1. 

0.  Undertaklnc'  not  rcnnlred. — If  the  ap- 
peal be  regarded  as  taken  under  the  *'new 
and  alternative  method"  any  defects  in  the 
undertaking:  must  be  disregarded  because 
no  undertakingr  is  required  thereunder.  An 
appeal  will  not  be  dismissed  where  the  ap- 
pellant has  complied  with  all  the  require- 
ments of  the  new  method  even  thougrh  he 
supposed  he  was  proceeding:  under  the  old, 
and  may  have  made  an  ineffectual  attempt 
to  take  some  of  the  steps  necessary  before 
the  enactment  of  the  new  provisions. — Thei- 
sen v.  Matthai.  165  Cal.  249,   181  Pac.  747. 

7.  Under  the  alternative  method  of  ap- 
peal no  undertaking:  is  required,  and  there- 
fore, the  want  of  one  will  not  Justify  a  dis- 
missal of  the  appeal  if  the  steps  taken  to 
perfect  it  comply  with  the  rules  laid  down 
in  the  two  following-  sections. — Title  Ins.  & 
Trust  Co.  v.  California  Devel.  Co.,  168  Cal. 
397,  143  Pac.  728. 


§941b. 

ALTBRNATIVB  MBTHOD  OF  APPEAL — 

NOTICE. 

1,  2.  Construction  of  section. 
3-8.  Notice  of  appeal — As  to  sufficiency  of. 
9-12.  — Service  of. 
13-16.  — Time  for  filing  of. 

1.  Constractlon  of  aeetlon* — This  section 
shows  a  design  to  avoid  the  technicalities 
involved  under  section  940.  The  main  de- 
sign is  to  compel  the  prevailing  plirties  to 
look  to  the  files  to  ascertain  whether  or  not 
an  appeal  has  been  taken,  and  to  avoid  the 
necessity  previously  imposed  upon  the  ap- 
pellant of  determining:  which  were  adverse 
parties  upon  his  proposed  appeal,  and  of 
finding  them  and  serving  them  the  required 
notice  at  the  peril  of  losing  his  appeal  If 
he  made  a  mistake.  It  is  not  required  that 
the  adverse  parties  shall  be  named  as  such 
in^the  notice  and  we  hold  It  unnecessary  to 
do  so. — Southern  Pac.  Co.  v.  Superior  Court, 
167  Cal.  250,  189  Pac.  69. 

2.  While  it  is  true  that  provisions  con- 
ferring the  right  of  appeal  and  prescribing 
the  procedure  are  remedial  and  should  not 
be  unduly  hampered  with  constructive  re- 
strictions which  will  cast  doubt  upon  the 
Jurisdiction  of  the  appellate  court,  it  is 
equally  true  that  where  the  language  of  the 
statute  conferring  that  right  is  so  plain 
and  unequivocal  as  that  its  meaning:,  intent 
and  purpose  are  in  no  particular  or  manner 
rendered  obscure  or  doubtful,  the  courts 
will  require  a  substantially  strict  compli- 
ance with  the  mode  so  prescribed. — Johnson 
V.  Superior  Court,  28  Cal.  App.  618.  153  Pac 
404. 

3.  Notice     of     appeal^-Salilclcncy    of. — A 

notice  of  appeal  in  the  following  form: 
"Notice  is  hereby  given,  pursuant  to  section 
958a,  Code  of  Civil  Procedure,  to  all  per- 
sons concerned  that  the  undersigned  desires 
to  appeal,  and  does  hereby  appeal  to  the 
Supreme  Court  from  the  order,"  etc.,  is 
sufficient  under  this  section.  The  fact  that 
it  is  so  drawn  as  to  serve  the  double  office 
of  a  notice  of  appeal  and  a  notice  to  the 
clerk  under  section  968a  does  not  destroy 
its  effect  as  a  notice  of  appeal,  nor  is  the 
statement  that  it  is  given  "pursuant  to  sec- 
tion 953a"  fatal  to  Its  sufficiency  as  a  notice 
of  appeal. — Estate  of  Faber,  168  Cal.  491.  143 
Pac.  737. 

4.  No  notice  of  appeal  is  required  other 
than  the  notice  of  appeal  filed  with  the 
clerk. — Martin  v.  Becker,  169  Cal.  301.  Ann. 
Caa.  1916D  171,  146  Pac.  666. 

5.  A  failure  to  address  the  notice  of  ap- 
peal to  all  of  the  adverse  parties  or  any 
of  them  does  not  affect  the  validity  of  the 
appeal. — Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co.,  171  Cal.  173,  152  Pac.  542. 
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6.  The  decisiona  holding  that  the  notice 
hereunder  must  be  in  writing  and  that  ac- 
tual notice  is  not  sufficient  are  not  appli- 
cable to  section  963a. — French  v.  Macnider, 

28  Cal.  App.  67,  161  Pac.  371. 

7.  A  notice  of  appeal,  though  defective  in 
not  beins  several  in  form«  may,  under  the 
liberal  practice  now  prevailing^,  be  regarded 
as   sufficient. — Sweet  v.   Richvale  Land  Co., 

29  Cal.  App.  Ill,  164  Pac.  608. 

8.  In  an  action  aerainst  Ave  defendants 
composing  a  board  of  trustees  of  a  higrh 
school  district,  an  appeal  ftom  the  Judspnent 
will  not  be  dismissed  upon  the  alleged  in- 
sufficiency of  the  notice  of  appeal  which  In 
the  title  merely  describes  the  defendants  as 
"Charles  L.  Sanderson  et  al..  Defendants" 
(without  naming  each  defendant),  but  in 
the  body  of  the  notice  states  ''that  the  de- 
fendants above  named  desire  to  appeal  and 
do  hereby  appeal  .  .  .  from  the  whole  of  that 
certain  order  .  .  .  and  from  the  whole  of  the 
Judgment  of  the  aforesaid  Superior  Court, 
etc." — Hopkins  v.  Sanderson,  29  Cal.  App. 
666,  159  Pac.  1064. 

8.  — Servtee  of. — Actual  service  of  a  writ- 
ten notice  of  the  entry  of  a  Judg'ment,  order, 
or  decree  is  essential  to  start  running  the 
sixty-day  period  allowed  within  which  to 
appeal. — Huntington  Park  Imp.  Co.  v.  Park 
Land  Co.,  166  Cal.  429,  182  Pac.  760. 

10.  In  order  to  escape  the  necessity  of 
serving  notice  of  appeal  and  giving  an  un- 
dertaking the  appellant  must  file  his  notice 
of  appeal  within  the  time  fixed  herein.  If 
he  allows  that  time  to  go  by,  and  is  still 
within  the  time  allowed  under  the  old 
method  (section  989)  he  must  serve  his 
notice  and  give  his  undertaking  as  required 
when  that  was  the  only  method  of  appeal. — 
Title  Ins.  &  Trust  Co.  v.  California  Devel. 
Co..  168  Cal.  897.  148  Pac.  728. 

11.  Before  a  respondent  may  invoke  the 
limitation  of  sixty  days  contemplated  by 
this  section  as  the  time  within  which,  after 
notice  of  the  entry  of  Judgment,  an  appeal 
may  be  taken,  there  must  be  a  formal  notice 
of  such  entry  actually  served  upon  the  at- 
torney of  record. — McDonald  v.  McDonald. 
168  Cal.  438,  148  Pac.  726. 

12.  Where  the  appeal  is  taken  more  than 
sixty  days  after  the  entry  of  Judgrment,  and 
it  does  not  appear  that  any  notice  of  the 
entry  of  Judgrment  was  served  the  court  on 
appeal  may  examine  whether  or  not  the 
evidence  sustains  the  findings. — Blair  v. 
Brownstone  Oil  &  Ref.  Co.,  168  Cal.  632,  148 
Pac.  1022. 

IS.  — ^rime  for  fllins  of. — ^A  notice  of  ap- 
peal taken  under  the  new  or  alternative 
method  filed  with  the  clerk  thirty-one  days 
after  the  filing  of  the  Judgment,  is  sufficient. 
— Martin  v.  Becker,  169  Cal.  301,  Ann.  Cm. 
1916D  171,  146  Pac.   666. 

14.  Statutes  limiting  the  time  of  appeal 
are  Jurisdictional  and  mandatory,  and  in  the 
absence  of  an  express  authorization  in  the 
statute  itself,  a  court  has  no  power  to  ex- 
tend the  time  for  taking  an  appeal,  or  to 
relieve  an  appellant  from  the  effect  of  mis- 
fortune,    accident,     surprise    or     mistake. — 


Lancel  v.  Postlethwaite,  172  Cal,  326,  156 
Pac.  486. 

16.  An  appeal  taken  from  a  Judgment 
within  six  months  after  entry  is  within  the 
time  prescribed  by  section  941b  of  the  Code 
of  Civil  Procedure,  in  the  absence  of  any 
showing  of  service  of  written  notice  of 
entry  of  Judgment  upon  the  appellant. — 
Blagee,  Jr.,  v.  Mag^ee,  Sr.,  68  Cal.  Dec.  116, 
162  Pac.  1028. 

16.  When  an  appeal  from  a  Judgment  is 
not  taken  within  sixty  days  after  its  entry, 
its  consideration  is  necessarily  confined  to 
an  examination  of  the  judgrnent-roli. — 
Healy  v.  Obear,  29  Cal.  App.  696,  167  Pac. 
669. 


§Mlc. 


1.  Blfeet     of     appeal  — »  ComatraetloB.  — 

Where  this  section  speaks  of  appeals  taken 
pursuant  to  sections  989,  940,  and  941  it 
refers  to  appeals  supported  by  the  necessary 
undertaking.  It  is  the  force  and  effect  of 
such  appeals  that  are  imported  into  appeals 
taken  by  the  new  method. — Estate  of  Stough, 
173  Cal.  638,  161  Pac.  1. 

2.  Changes  in  the  law  affecting  pro- 
cedure apply  to  cases  pending  and  condi- 
tions exlstingr  at  the  time  the  statutes  take 
effect,  where  no  substantial  remedies  are 
impaired.  This  rule  applies  in  the  case  of  a 
statutory  amendment  pending  appellate  pro- 
ceedings.— SI  ye  V.  Hunt,  29  Cal.  App.  117, 
164  Pac.  607. 


§942. 


UNDERTAKING   ON  APPBAL-^MONBY 
JUDGMENT. 

1-4.  Appeal     by    alternative     method — Con 

struction. 
6-7.  Liability  of  sureties. 

1.  Appeal  bjr  nemr  metliod— 4/OAstractloii« 

— The  filing  of  a  notice  of  appeal  under  the 
alternative  method  in  cases  where  a  stay 
bond  is  not  required  by  this  and  the  three 
following  sections,  is  operative  to  the  same 
extent  as  the  filing  and  service  of  notice 
followed  by  the  giving  of  the  three  hundred 
dollar  undertaking  under  the  old  method. — 
Estate  of  Stough.  173  Cal.  638.  161  Pac.  1. 

2.  Upon  an  appeal  taken  under  the  new 
and  alternative  method  provided  by  sections 
941a,  b.  and  c  of  the  Code  of  Civil  Procedure 
enacted  In  1907,  from  an  order  appointing 
the  executor  of  a  will,  the  filing  with  the 
clerk  of  the  notice  of  appeal  stays  all  pro- 
ceedings on  the  order,  without  the  necessity 
of  the  giving  of  the  three-hundred-dollar 
undertaking,  or  any  stay  bond. — Estate  of 
Stough.  173  Cal.  638.  161  Pac.  1. 

3.  The  provisions  of  sections  942,  943,  944 
and  945  of  the  Code  of  Civil  Procedure  as  to 
stay  of  proceedings  upon  the  perfecting  of 
an  appeal  apply  only  where  the  appellant 
has  money  or  other  property  in  his  posses- 
sion or  under  his  control  which  has  been  ad- 
Judged  by  the  lower  court  to  belong  to  the 
respondent,  or  where  the  appellant  has  been 
directed  to  do  some  act  for  the  benefit  of 
the  respondent. — Halsted  v.  First  Savings 
Bank,  173  Cal.  606,  160  Pac.  1076. 
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4.  An  adjudication  of  a  conditional  lia- 
bility which  migrht  or  mi^ht  not  become 
a  fixed  or  absolute  obligration  is  not  a  Juder- 
ment  for  the  direct  psiyment  of  money 
within  the  meaning:  of  this  section  requir- 
InfiT  the  execution  of  an  undertaking:  to  stay 
the  Judg'ment  pending  appeal.  —  Colusa  & 
H.  R.  Co.  V.  Superior  Court,  SI  Cal.  App.  746, 
161  Pac.  1011. 

5.  Liability  of  sureties. — The  surety  on 
an  undertakingr  firiven  on  appeal  to  stay 
execution  of  a  Judgment  for  the  return  of 
certain  personal  property,  or  its  value,  and 
for  the  sum  of  four  thousand  six  hundred 
and  eigrhty-seven  dollars  and  sixty-three 
cents  with  costs,  is  liable  upon  the  affirm- 
ance of  the  Judg'ment  upon  appeal,  notwith- 
standing an  amount  in  cash  in  excess  of  the 
total  amount  of  the  money  Judgment  was 
paid  over  by  the  appellant  together  with 
all  the  other  remaining  property  described 
in  the  Judgment  which  had  not  been  sold 
by  the  appellant  pending  the  appeal. — ^Ham- 
mond V.  United  States  Fidelity  &  Guaranty 
Co..  29  Cal.  App.  464,   155  Pac.  1023. 

6.  An  undertaking  on  appeal  from  a 
Judgment  for  the  return  of  personal  prop- 
erty, or  its  value,  and  for  a  certain  sum 
of  money.  Is  not  void,  because  the  amount 
is  fixed  by  the  parties,  instead  of  by  the 
court;  the  sureties  are  bound  by  the  state- 
ments in  their  contract  and  can  not  ques- 
tion the  truth  of  such  recitals. — Hammond 
v.  United  States  Fidelity  &  Guaranty  Co., 
29   Cal.   App.   464,    166   Pac.    1023. 

7.  When  the  party  in  whose  favor  the 
undertaking  was  executed  had  had  the 
benefit  of  a  stay  of  execution,  the  sureties 
could  not  be  heard  to  say  that  the  under- 
taking was  void  because  all  the  forms  of 
the  statute,  through  their  omission,  were 
not  complied  with.  —  Hammond  v.  United 
States  Fidelity  &  Guaranty  Co.,  29  Cal.  App. 
464,  155  Pac.  1023. 

§943. 

1.  — lodgment  for  delivery  of  doeament* 
appeal  —  CoDstructlon.  —  This  section  does 
not  apply  to  a  Judgrment  for  sale  upon  the 
foreclosure  of  a  pledge. — Southern  Pac.  Co. 
V.  Superior  Court,  167  Cal.  250,  139  Pac.   69. 

2.  An  order  of  the  court  requiring  the 
sheriff  to  take  into  his  possession  and  de- 
liver to  the  petitioner  certain  personal  prop- 
erty and  documents  is  not  stayed  by  the 
mere  fact  of  perfecting  an  appeal  under 
the  alternative  method  without  giving  the 
stay  bond  provided  herein. — Bailey  v.  Supe- 
rior Court,  31  Cal.  App.  78,  159  Pac.  990. 

§944. 

1.     Instrament    nnlllty    upon    reversal. — 

Where  the  defendant  in  an  action  to  enforce 
a  trust  gives  a  deed  to  stay  execution  of  the 
Judgment  rendered  against  him  and  depos- 
its it  with  the  clerk  of  the  court  pursuant 
to  section  944  of  the  Code  of  Civil  Proce- 
dure, the  deed  becomes  a  nullity  in  the 
hands  of  the  clerk  upon  the  reversal  of  the 
Judgment. — United  States  Oil  &  Land  Co.  v. 
Bell,  219  Fed.  785. 


§945. 

1.  Appeal  alfeetlBg  real  property— -Under- 
taking,   elTeet    of    and    liability    on.  —  The 

undertaking  given  under  section  945  of  the 
Code  of  Civil  Procedure  operates  as  a  per- 
manent stay  of  execution  pending  the  ap- 
peal.— Jameson  v.  Chanslor-Canfleld  Midway 
Oil  Co.,  173  Cal.  612,  160  Pac.  1066. 

2.  Where  an  undertaking  has  been  given 
pursuant  to  this  section  to  stay  execution 
pending  appeal  the  supreme  court  has  no 
inherent  or  statutory  power  to  require 
further  security  as  a  condition  to  the  main- 
tenance of  the  stay  of  execution  of  the 
Judgrment.  —  Jameson  v.  Chanslor-Canfleld 
Mid.  Oil  Co.,  173  Cal.  612,  160  Pac.  1066. 

8.  Where  an  appeal  is  taken  by  one  per- 
son, and  the  undertaking  thereon  purports 
on  its  face  to  be  given  on  an  appeal  taken 
by  several  persons,  such  undertaking  is 
insufficient  to  support  the  appeal,  and  no 
recovery  can  be  had  agrainst  the  sureties. — 
Fry  V.  Astorg.  29  Cal.  App.  740,  156  Pac.  873. 

4.  No  liability  is  incurred  by  the  surety 
on  an  undertaking  on  appeal  taken  by  one 
of  several  defendants,  where  the  undertak- 
ing recites  on  its  face  that  it  was  given 
as  security  on  an  appeal  taken  by  all  the 
defendants  in  the  action. — Fry  v.  Astorg, 
29  Cal.  App.  740,  156  Pac.  878. 


§946. 


STAY  ON  APPE3AL. 


1.  2.  Construction  of  section. 
3-8.  Stay  pending  appeal. 
9-11.  Supersedeas,  writ  of. 

1.  Constmetlon. — The  obvious  purpose  of 
this  section  was  to  excuse  a  stay  bond  when 
the  court  below  in  its  discretion  shall  so 
order,  where  the  appellant  is  a  trustee  act- 
ing under  and  by  virtue  of  some  official 
authority,  whether  by  appointment  of  the 
court  or  by  appointment  under  a  statute  as 
an  officer  of  the  court. — Mercantile  Trust 
Co.  V.  Miller,  166  Cal.  563,  137  Pac.  913. 

2.  The  superintendent  of  banks  when  act- 
ing as  an  officer  liquidating  the  assets  of  a 
bank  and  distributing  them  to  its  creditors 
is  a  "trustee"  and  also  a  person  acting  in 
"another's  right"  within  the  meaning  of  this 
section. — Mercantile  Trust  Co.  v.  Miller,  166 
Cal.   568,   137   Pac.   913. 

8.  Stay  pending  appeal. — ^By  the  appeal, 
the  Jurisdiction  of  the  lower  court  in  regrard 
to  all  matters  relating  to  the  correctness 
or  validity  of  the  Judgrment  or  order  ap- 
pealed from  is  suspended,  with  the  result 
that  the  lower  court  is  without  power  to 
take  any  action  in  regard  thereto  during 
the  pendency  of  the  appeal. — ^Parkside 
Realty  Co.  v.  MacDonald.  167  Cal.  842,  139 
Pac.  806. 

4.  In  an  action  against  a  bank  and  a 
third  person  to  determine  the  ownership 
of  money  on  deposit  in  a  savings  bank, 
and  to  enjoin  the  third  person  from  with- 
drawing the  deposit,  the  Judgment  that  the 
defendant  is  the  owner  of  the  money 'and 
that  she  do  have  and  recover  the  same  from 
the  bank,  is  not  stayed  by  the  taking  of  an 
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appeal  from  the  Judgrment  by  the  plaintiff 
and  the  fivingr  of  the  ordinary  three  hun- 
dred dollar  bond  for  costs,  etc.,  the  bank 
remaining'  neutral  in  the  action  and  not 
appealing,  and  the  appellant  giving  no  stay 
bond. — Halsted  v.  First  Sav.  Bank,  173  Cal. 
605,    160   Pac.    1075. 

5.  An  appeal  does  not  stay  the  force  of  a 
prohibitive  Injunction,  and  the  lower  court 
has  full  power  to  punish  a  violation  of  such 
injunction  pending  the  appeal,  but  it  is 
otherwise  where  the  injunction  is  manda- 
tory.—Wolf  V.  Gall,  174  Cal.  140,  162  Pac. 
115. 

6.  The  bankruptcy  of  the  defendants  in 
an  action  against  a  broker  to  recover  se- 
curities deposited  on  a  margin  contract  and 
their  discharge  subsequent  to  the  rendition 
of  the  Judgment  agrainst  them  and  the  taking 
of  their  appeal  therefrom  does  not  operate 
to  stay  a  determination  of  the  appeal,  and 
upon  affirmance  of  the  Judgrment  the  plain- 
tiff is  entitled  to  recover  his  property  or 
assert  his  rights  with  respect  to  the  bond 
grlven  on  appeal.  —  Hartnett  v.  Wilson,  31 
Cal.  App.  678,  161  Pac.  281. 

7.  The  effect  of  the  perfecting"  of  an  ap- 
peal is  to  stay  all  further  proceedings  upon 
the  Judgrment  or  order  appealed  from  or 
matters  embraced  therein  in  the  court 
below;  it  operates  to  remove  the  subject- 
matter  of  the  adjudication  from  the  Juris- 
diction of  the  court  below  pending  the 
appeal,  and  suspends  the  power  of  that 
court  to  enforce  its  order  until  the  appeal 
is  determined. — In  re  Dupes,  31  Cal.  App. 
698.    161    Pac.    276. 

8.  An  appeal  taken  from  an  interlocutory 
decree  of  divorce  wherein  the  custody  of 
the  children  of  the  marriage  was  awarded 
to  the  father  has  the  effect  of  staying  all 
proceedings  as  to  such  custody  pending  the 
appeal,  and  where  the  mother  has  posses- 
sion of  them  under  an  order  made  prior 
to  the  trial,  the  court  has  no  Jurisdiction 
to  vacate  such  order  and  direct  that  their 
possession  be  given  to  the  father,  until  the 
appeal  is  determined. — In  re  Dupes,  81  Cal. 
App.   698,  161   Pac.    276. 

9.  Snperaedeas,  virrlt  of. — ^A  writ  of  super- 
sedeas will  not  issue  to  stay  execution  on 
a  Judgment  pending  an  appeal  from  an 
order  denying  a  motion  to  set  the  Judgment 
aside,  where  it  appears  from  the  petition 
that  while  the  attorney  who  appeared  for 
the  petitioner  in  the  action  In  which  the 
Judgment  was  rendered  was  not  authorized 
so  to  do  and  that  the  trial  of  the  action  and 
the  entry  of  judgment  were  had  without 
the  petitioner's  knowledgre,  and  there  is  no 
denial  therein  that  he  was  duly  served  with 
summons,  nor  assertion  made  that  he  made 
any  arrangement  for  representation  by  other 
counsel.— Bryan  v.  Superior  Court,  169  Cal. 
761,    147    Pac.    938. 

10.  The  granting  of  a  writ  of  supersedeas 
is  warranted  in  an  action  between  conflict- 
ing claimants  to  money  on  deposit  In  a 
bank,  in  which  the  bank  remains  neutral, 
where  there  is  rendered  a  simple  money 
judgrment  in  favor  of  one  of  the  claimants 
agrainst  the  bank,  and  the  judgment  is  not 

1917  Sup. — S7.  400ri 


stayed  by  the  appeal  taken  therefrom  by  the 
other  claimant  and  it  is  made  to  appear 
that  the  respondent  is  without  means.  — 
Halstead  v.  First  Savings  Bank,  178  Cal.  605. 
160  Pac.  1075. 

11.  The  power  to  grant  a  writ  of  super- 
sedeas exists  in  cases  where  the  writ  is 
necessary  to  preserve  the  status  quo  so  that 
the  rights  involved  in  an  appeal,  when  de- 
termined, may  not  be  lost  or  prejudiced 
by  reason  of  the  intervening  execution  of 
the  Judgment,  and  where  the  statute  regru- 
lating  a  stay  .of  proceedingrs  on  appeal 
makes  no  provisions  for  such  stay  in  the 
particular  case. — ^Halsted  v.  Firot  Savings 
Bank.    178  Cal.   605.   160  Pac.   1075. 

§948. 

1.  FUlnr  new  undertaklns. — ^Where  the 
bond  fails  in  substantial  respects  to  com- 
ply with  the  statute,  and  therefore  is  not 
effective  to  stay  execution,  the  appellant 
may,  at  any  time  before  the  execution  of  the 
judgrment,  and  without  any  authority  from 
the  appellate  court,  flie  another  undertak- 
ing, which,  if  sufficient,  will  stay  execution. 
— Bradley  Co.  v.  Mulcrevy,  166  Cal.  325.  136 
Pac.   60. 

§949. 

1.  Undertaklnsa  In  other  caaes  — Con- 
wti^ctlon. — The  exception  as  to  the  sale  of 
perishable  property  has  reference  to  the 
case  where  the  order  appealed  from  and 
directing  a  sale  has  been  made  on  the  ground 
that  the  property  is  perishable,  and  con- 
templates an  adjudication  or  finding  to  that 
effect  on  the  part  of  the  court  making 
such  order. — Zappettini  v.  Buckles,  167  Cal. 
27,   138   Pac.    696. 

2.  An  undertaking  under  this  section  will 
not  stay  execution  of  a  judgrment  foreclos- 
ing a  trust  deed  for  a  large  sum  and  direct- 
ing the  sale  of  both  personalty  and  realty. 
The  undertaking  in  such  a  case  is  that 
provided  for  in  section  945. — Southern  Pac. 
Co.  V.  Superior  Court,  167  Cal.  250,  189 
Pac.  69. 

3.  The  stay  given  by  virtue  of  this  sec- 
tion in  case  of  appeal  is  effectual  only  as 
to  the  Judgment  in  so  far  as  It  affects  the 
appellant,  requires  him  to  do  something 
for  the  benefit  of  the  respondent,  or  permits 
something  to  be  done  as  to  the  appellant. 
There  is  no  provision  of  law  requiring  a 
stay  bond  from  the  appellant  as  a  condition 
precedent  to  staying:  proceedings  in  the 
lower  court  on  the  Judgment  appealed  from 
in  so  far  as  the  judgment  is  against  the 
appellant.  Any  stay  bond  griven  under  such 
circumstances  would  be  without  considera- 
tion and  hence  unenforceable. — Halstead  v. 
First  Sav.  Bank,  173  Cal.  605,  160  Pac.  1075. 

§960. 

1.  Record  fumUhed  on  appeaL — A  sup- 
plemental bill  of  exceptions  is  reviewable 
on  an  appeal  from  a  Judgnnent,  althougrh  not 
reviewable  on  appeal  from  an  order  deny- 
ing a  new  trial. — Title  Ins.  &  Trust  Co.  v. 
California  Devel.  Co..  171  Cal.  174,  152  Pac. 
542. 
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2.  Upon  an  appeal  from  an  order  deny- 
Ing  a  motion  for  a  new  trial,  affidavits 
stated  to  have  been  used  on  the  motion 
can  not  be  considered  where  they  are  not 
authenticated  in  any  manner.  —  Moore  v. 
Pacific  Coast  Steel  Co.,  171  Cal.  489.  153  Pac 
912. 

8.  A  bill  of  exceptions  duly  proposed  and 
settled  for  use  on  motion  for  a  new  trial 
may  be  used  in  support  of  an  appeal  from 
the  Judg'ment,  althougrh  it  was  not  regu- 
larly used  on  the  motion  for  a  new  trial. — 
Vore  V.  Ephraim.  178  Cal.  246,  169  Pac.  719. 

4.  An  appeal  from  an  order  denying:  a 
motion  for  a  change  of  the  place  of  trial 
of  an  action  upon  the  ground  of  the  con- 
venience of  witnesses  can  not  be  considered 
on  its  merits,  where  the  transcript  contains 
no  certificate  of  the  Judge  of  the  court 
that  the  papers  and  records  which  the 
transcript  contains,  or  any  of  them,  were 
used  upon  the  hearing  of  the  motion. — 
Avello  V.  Sampson,  28  Cal.  App.  324,  152  Pac. 
313. 

6.  Where  an  appellant  supports  his  ap- 
peal by  the  Judgment-roll  alone,  he  can  not 
complain  of  a  failure  to  find  on  his  allesra- 
tions  of  new  matter.  It  will  be  presumed. 
In  favor  of  the  correctness  of  the  Judgment 
and  findings,  that  no  evidence  upon  this 
phase  of  the  case  was  in  fact  presented 
to  the  court. — Parker  v.  Power,  28  Cal.  App. 
382,    162   Pac    935. 

6.  An  appellate  court  will  not  take  cog- 
nizance of  the  contents  of  an  affidavit  which 
has  come  into  the  transcript  under  a  cer- 
tificate describing  it  as  part  of  the  Judg- 
ment-roll, when  it  is  not  a  part  of  the 
Judgment-r9ll  and  does  not  appear  to  have 
been  one  of  the  papers  used  in  connection 
with  the  order  from  which  the  appeal  was 
taken. — ^Nolte  v.  Nolte,  29  Cal.  App.  126, 
154  Pac.  878. 

7.  If  a  proposed  amended  answer  is  not 
Incorporated  in  the  record  of  the  proceed- 
ings of  the  trial,  the  appellate  court  can 
not  determine  whether  the  lower  court  was 
right  or  wrong  in  refusing  permission  to 
file  it. — Calara  Valley  Realty  Co.  v.  Smith, 
29  Cal.  App.  589.  156  Pac.  369. 

8.  Where  upon  an  appeal  from  a  Judg- 
ment of  nonsuit,  the  evidence  is  not  brought 
up  in  the  transcript,  the  Judgment  must  be 
affirmed.  —  Nicholson  v.  Leatham,  28  Cal. 
App.  597,  158  Pac.  965. 

9.  Affidavits  in  support  of  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  can  not  be  considered  on  appeal, 
although  contained  in  the  printed  transcript, 
where  not  in  any  manner  authenticated  as 
part  of  the  record  on  appeal. — Crofford  v. 
Crofford,  29  Cal.  App.  662,  167  Pac.  661. 

10.  In  this  action  to  establish  a  trust 
alleged  •  error  In  refusing  the  admission  in 
evidence  of  a  letter  written  by  the  defen- 
dant to  the  husband  of  one  of  the  plaintiffs 
in  reply  to  a  letter  written  by  the  latter 
concerning  the  consummation  of  an  escrow 
arrangement  already  admitted  in  evidence, 
can  not  be  considered  on  appeal  where  the 
record    contains    no    copy    of    the    excluded 


letter. — ^Mcintosh  v.  Hunt,  29  Cal.  App.   779. 
157  Pac.   839. 

11.  An  appellant  may,  under  section  950 
of  the  Code  of  Civil  Procedure,  include  the 
evidence  in  the  record. — Gambetta  v.  Gam- 
betta,  30  Cal.  App.  261,  167  Pac.  1141. 

12.  A  defendant,  having  failed  to  answer, 
may  take  his  appeal  from  the  Judgment- 
roll  alone. — Gambetta  v.  Gambetta,  30  Cal. 
App.  261,  167  Pac.  1141. 

§  963a. 

APPEAL  FROM   SUPERIOR  COURT— NB^W 

METHOD. 

1,  2.  As  to  purpose  of  the  act. 
3-6.  Construction  of  section. 
7-10.  Notice  as  to  appeal  and  transcript. 
11-14.  Service  of  notice. 

15-20.  Transcript — As   to   what   may   be   In- 
cluded  in. 
21-30.  — Authentication  or  certification. 

1.  As  to  pvrpose  of  met. — The  object  of 
the  amendment  of  August  8,  1915,  to  sec- 
tion 963a  of  the  Code  of  Civil  Procedure 
extending  the  time  for  filing  notice  with 
the  clerk  for  the  making  up  and  preparation 
of  a  transcript  to  be  used  on  appeal  from 
a  Judgment  when  a  proceeding  on  motion 
for  new  trial  is  pending,,  is  to  enable  a 
party  to  Include  in  his  transcript  the  mat- 
ters material  to  a  review  of  the  action 
of  the  court  on  his  motion  for  a  new  trial, 
and  thus  to  enable  the  desired  review  to  be 
had.— Schmitt  v.  White,  172  Cal.  664.  168 
Pac.  216. 

2.  It  was  not,  however,  intended  by  such 
amendment  to  give  a  party  who  had  ap- 
pealed from  a  Judgment  prior  to  the  change 
in  the  law  and  whose  right  to  such  a  rec- 
ord had  absolutely  expired  prior  to  such 
date,  a  right  to  a  new  record  for  the  pur- 
pose of  reviewing  matters  in  no  way  ger- 
mane to  the  question  of  the  correctness  of 
the  disposition  by  the  trial  court  of  the 
motion  for  new  trial,  and  material  only  to 
questions  Involved  in  the  appeal  from  the 
Judgment  as  the  law  stood  before  the 
change. — Schmitt  v.  White,  172  Cal.  664,  168 
Pac.  216. 

8.  CoBstructtoA  of  sectloii. — Where  the 
appellant  does  not  follow  this  section  he 
must  print  the  transcript  and  serve  and 
file  copies  thereof  in  the  manner  provided 
by  the  supreme  coux^t  rules.  The  appellant 
can  not  avoid  the  rule  requiring  the  record 
on  appeal  from  the  Judgment-roll  alone 
to  be  printed  by  giving  the  clerk  a  notice, 
purporting  to  be  within  the  terms  of  this 
section,  to  have  the  Judgment-roll  prepared 
as  a  typewritten  record  by  the  stenographic 
reporter.  This  section  does  not  apply  to 
such  a  case. — Harpold  v.  Slocum,  168  Cal. 
364,  143  Pac.   609. 

4.  An  appeal  under  this  and  the  two 
following  sections  is  authorixed  on  an  ap- 
peal from  an  order  granting  a  motion  to 
change  the  place  of  trial  where  the  proceed- 
ings at  the  hearing  were  not  taken  down 
by  a  stenographer,  and  the  evidence  sub- 
mitted  consisted    entirely   of   the   files   and 
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records  of  the  section. — Pierce  v.  Works, 
171  Cal.  684.  164  Pac.  862. 

6.  The  proceedingr  tor  a  record  under 
this  section  is  an  independent  one;  it  is 
an  alternative  method  of  preparing:  the  rec- 
ord in  lieu  of  a  bill  of  exceptions.  The  pro- 
ceeding: must  be  started  within  the  time 
fixed  by  law,  and  unless  begrun  within  said 
time  the  transcript  can  not  be  obtained. — 
Schmitt  V.  White.  172  Cat  664.  168  Pac.  216. 

6.  The  reporter's  transcript  of  the  pro- 
ceedings at  the  trial  can  not  be  considered 
on  a  review  of  the  order  of  the  trial  court 
dismissing:  the  motion  for  negrlect  and  delay 
in  prosecuting  it,  as  distinguished  from  an 
order  denying  the  motion  on  the  merits  of 
enabling  such  a  review  to  be  had  where 
the  proceeding  on  motion  for  a  new  trial 
was  pending  at  the  date  the  change  in  the 
law  took  effect — Schmitt  v.  White,  172  Cal. 
664.  168  Pac.  216. 

7.  Notlee  as  to  appeal  and  traiiawript. — A 

written  notice  of  the  entry  of  Judgment 
is  not  necessary  to  start  running  the  time 
for  filing  the  notice  to  the  clerk  to  prepare 
the  transcript,  when  appellant  has  actual 
knowledge  thereof,  and  the  filing  of  the 
notice  of  appeal  is  conclusive  evidence  that 
he  knew  of  the  Judgrment  or  order. — ^Flske 
V.  €k>sbey.  168  Cal.  384.   143  Pac.  611. 

8.  Mandamus  will  not  lie  to  compel  a 
Judge  to  settle,  allow,  and  properly  certify 
a  transcript  on  appeal  attempted  to  be 
prepared  under  this  section,  for  use  on 
appeal  from  a  Judgment  where  the  appel- 
lant has  neglected  for  more  than  ten  days 
after  filing  his  notice  to  file  with  the  clerk 
a  notice  requesting  the  preparation  of  the 
transcript. — ^Flske  v.  Oosbey.  168  Cal.  884, 
148  Pac.  611. 

9.  A  notice  to  the  clerk  that  the  defen- 
dant desires  to  appeal  without  stating  that 
he  does  appeal  is  ineffectual. — ^Michel son  v. 
City  of  Sacramento.  178  Cal.  108.  169  Pac. 
481. 

10.  The  decisions  which  hold  that  under 
section  941b  of  the  Code  of  Civil  Procedure 
the  notice  therein  mentioned  must  be  In 
writing  and  that  actual  notice  is  not  sufll- 
clent  to  set  the  time  running  for  the 
purposes  stated  in  that  section,  are  not 
applicable  to  the  provisions  of  section  963a. 
— ^French  v.  Macnlder.  28  Cal.  App.  67.  161 
Pac.  871. 

11.  Service  of  notice. — An  appeal  from  a 
Judgment  In  an  action  for  damages  for 
slander  of  title  will  not  be  dismissed  for 
failure  of  the  appealing  defendants  to  serve 
the  notice  of  appeal  upon  a  defaulting  co- 
defendant  who  has  not  appealed  from  the 
Judgment  taken  and  rendered  agrainst  him 
by  default,  and  whose  interest  can  not  in 
anywise  be  affected  by  a  reversal  of  the 
judgment  appealed  from. — ^Fearon  v.  Fodera, 
169  Cal.  370,  Ann.  Cas.  1916D  812,  148  Pac. 
200. 

12.  Service  of  such  notice  on  disclaiming 
defendants  is  unnecessary,  where  the  Judg- 
ment appealed  from  is  absolutely  silent  as 
to  them. — Fear  on  v.  Fodera.  169  Cal.  370, 
Ann.  Cmm,  1916D  312.  148  Pac.  800. 


15.  Under  the  provision  In  section  968a 
of  the  Code  of  Civil  Procedure,  with  refer- 
ence to  notice  of  entry  of  Judgment,  actual 
notice  established  by  satisfactory  evidence 
of  record  will  start  the  statute  in  motion 
without  the  service  of  a  formal  written  no- 
tice.— ^Hartfleld  v.  Alderete.  26  Cal.  App. 
604.  147  Pac.  991. 

14.  An  appeal  from  a  Judgment  will  be 
dismissed  for  failure  to  file  the  transcript 
on  the  appeal  as  provided  by  section  968a 
of  the  Code  of  Civil  Procedure  within  the 
time  prescribed  by  law  and  the  rules  of  the 
appellate  court,  notwithstanding  no  written 
notice  of  entry  of  the  Judgement  has  been 
served  upon  the  appellant,  where  he  has 
filed  his  notice  of  appeal  without  such  writ- 
ten notice. — French  v.  Macnlder,  28  Cal.  App. 
67,  161  Pac.  871. 

16.  Tmnacript-^An  to  ^vhat  may  bo  In- 
dndcd  m. — In  preparing  a  transcript  to  be 
used  on  an  appeal  from  an  order  confirming 
a  sale  of  real  estate  of  a  deceased  person 
the  appellant  may  in  his  notice  to  the  clerk 
request  that  the  transcript  shall  contain 
not  only  the  testimony  and  proceedings 
taken  and  had  at  the  hearing,  but  also 
copies  of  the  petition  for  sale,  the  order 
of  sale,  the  return  of  sale,  the  notice  of 
hearing  of  the  return,  the  bid  received, 
and  the  order  of  confirmation,  and  the  trial 
Judge  must  certify  to  the  correctness  of  the 
transcript  containing  copies  of  such  docu- 
ments.— Going  V.  Ouy,  166  Cal.  279,  186  Pac. 
1128. 

16.  Where  there  is  no  provision  requiring 
the  making  of  a  Judgrment-roll,  the  appel- 
lant may  Include  in  his  notice  to  the  clerk 
a  request  that  the  documents  relating  to 
the  order  appealed  from  and  corresponding 
to  the  Judgrment-roll  be  included  in  the  tran- 
script to  be  made  up  and  prepared  by  the 
reporter,  and  where  requested  the  reporter 
must  include  them  in  the  transcript. — Ooing 
V.  Ouy.  166  Cal.  279.  186  Pac.  1128. 

17.  A  transcript  of  proceedings  upon  an 
appeal  from  an  order  granting  a  motion  for 
change  of  place  of  trial,  where  the  proceed- 
ings at  the  hearing  were  not  taken  down 
by  a  stenographic  reporter,  and  the  evidence 
submitted  to  the  court  consisted  entirely  of 
the  files  and  records  of  the  action,  may  be 
prepared  under  section  963a  of  the  Code  of 
Civil  Procedure  and  consist  of  copies  of  the 
records  and  files  in  the  action  including  the 
papers  presented  and  used  upon  the  motion, 
and  it  is  the  duty  of  'the  trial  Judge  to 
authenticate  the  same. — Pierce  v.  Works, 
171   Cal.   684,    164  Pac.   862. 

18.  Where  an  appeal  was  under  this  sec- 
tion. Intermediate  orders  and  papers  referred 
to  are  clearly  no  part  of  the  Judgment-roll, 
and  as  their  integrity  and  purpose  have  not 
been  certified  to  by  the  trial  Judge,  they 
can  not  be  considered. — ^Dietz  v.  Scott,  27 
Cal.  App.  320,  149  Pac.  776. 

19.  Where  the  only  transcript  on  appeal 
from  certain  orders  refusing  to  set  aside 
a  Judgrment  of  default  is  one  certified  by 
the  county  clerk,  and  not  by  the  Judge,  as 
required  by  section  963a  of  the  Code  of  Civil 
Procedure,  the  record  on  appeal   Is  Insufll- 
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clent. — Carigrnanl  v.  Tortolani,   28  Cal.  App. 
44,    151   Pac.   172. 

20.  An  order  refusing  tp  set  aside  a  Judgr- 
ment  of  default  can  not  be  reviewed,  where 
the  only  transcript  is  one  certified  by  the 
county  clerk  and  not  by  the  Judge  as  re- 
quired by  section  963a  of  the  Code  of  Civil 
Procedure. — Carigrnani  v.  Tortolanl,  28  Cal. 
App.  44,  151  Pac.  172. 

21.  — AntkeDtleatlon  or  «ertllleatloii. — 
Prior  to  the  enactment  of  this  and  the  two 
following^  sections  the  only  way  of  authen- 
ticating the  record  on  appeal  was  by  incor- 
porating the  matter  in  a  bill  of  exceptions 
or  statement  of  the  case.'  An  additional 
method  was  provided  by  this  section,  which 
declared  that  "In  lieu  of  preparing  and 
settling  a  bill  of  exceptions"  such  matters 
may  be  incorporated  in  such  transcript  pre- 
pared and  certified  In  the  manner  provided. 
But  as  to  matters  not  contained  in  the 
Judgment-roll,  except  the  notice  of  appeal, 
authentication  by  the  clerk  is  neither  nec- 
essary nor  sufliclent,  the  section  requiring, 
in  effect,  that  as  to  all  such  matters,  the 
transcript  shall  be  settled  by  the  Judge, 
after  notice  to  both  parties,  and  in  terms 
requiring  that  the  Judge  shall  certify  to  the 
truth  and  correctness  of  the  transcript. 
Where  the  papers  and  records  have  not  been 
so  settled  and  certified  they  constitute  no 
part  of  the  record  on  appeal  and  can  not 
be  considered  by  the  appellate  court.  — 
Totten  V.  Barlow,  165  Cal.  878,  182  Pac.  749. 

22.  8o  far  as  the  Judgment-roll  and  the 
notice  of  appeal  are  concerned,  no  other 
Authentication  than  the  certificate  of  the 
•clerk  or  the  stipulation  of  the  attorneys 
lias  ever  been  necessary,  and  with  respect 
to  these  papers  the  main  effect  of  this 
and  the  two  following  sections  seems  to  be 
to  .permit  the  use  of  typewritten  instead  of 
printed  copies. — ^Totten  v.  Barlow,  165  Cal. 
378,   132  Pac.  749. 

23.  Whetlier  the  appeal  is  taken  under 
the  new  or  old  method  in  preparing  the 
record  the  appellant  may  follow  the  method 
prescribed  herein,  that  is,  the  reporter's 
transcript  authenticated  by  the  Judge  shall 
be  a  part  of  the  Judgment-roll  and  may 
be  used  Instead  of  a  bill  of  exceptions. — 
Cortelyou  v.  Imperial  Land  Co.,  166  Cal.  14, 
184  Pac.  981. 

24.  "This  section  appears  to  be  a  pitfall 
for  the  unwary."  On  an  appeal  from  a  de- 
cree of  distribution  taken  hereunder,  the 
appellate  court,  in  ^he  absence  of  any  bill 
of  exceptions  or  transcript  of  the  trial  au- 
thenticated by  the  trial  Judge,  can  not  take 
notice  of  the  contents  of  papers  copied  into 
the  transcript,  except  those  that  may  be 
and  were  authenticated  by  the  clerk  alone. 
The  only  papers  which  can  thus  be  consid- 
ered are  those  which  would  be  the  equiva- 
lent of  a  Judgment-roll  in  an  ordinary  civil 
action. — Estate  of  Gamble,  166  Cal.  258.  135 
Pac.  970. 

25.  The  fact  that  the  proposed  transcript 
does  not  contain  the  statements  of  the  court 
made  at  the  hearing  of  the  motion  for 
change  of  place  of  trial,  or  the  objections 
of  counsel  for  plaintiff  to  granting  the  same. 


is  not  a  sufficient  ground  of  objection  to  the 
certification  of  the  transcript,  as  there  is 
no  necessity  for  the  incorporation  of  such 
matters  therein,  where  the  only  evidence 
was  the  files  and  records  of  the  action,  and 
such  indorsements  of  admission  of  service 
and  filing  as  there  were  thereon. — Pierce  v. 
Works,  171  Cal.  684,  154  Pac.  862. 

26.  A  Judge  of  a  superior  court  is  not 
Justified  in  refusing  to  certify  a  transcript 
of  proceedings  claimed  to  have  been  pre- 
pared in  accord  with  the  provisions  of  sec- 
tion 953a  of  the  Code  of  Civil  Procedure, 
for  use  on  an  appeal  from  an  order  granting 
a  motion  for  change  of  place  of  trial  to  the 
county  of  the  defendants'  alleged  residence, 
upon  the  ground  that  the  proposed  tran- 
script is  not  certified  by  the  clerk  or  any  one 
else  as  containing  true  or  correct  copies 
of  the  original  documents,  papers,  files  and 
records,  when  no  objection  has  been  made 
by  the  opposing  attorneys  on  any  such 
ground. — Pierce  v.  Works,  171  Cal.  684,  164 
Pac.  852. 

27.  On  an  appeal  from  a  Judgment  taken 
under  the  alternative  method,  mandamus 
will  not  lie  to  compel  the  trial  Judge  to 
certify  to  the  correctness  of  the  transcript, 
where  there  was  no  phonographic  report 
taken  of  the  proceedings  of  the  trial. — ^Bush 
V.  Allen.  172  Cal.  100,  155  Pac.  456. 

28.  Mandamus  will  not  lie  to  compel  a 
trial  Judge  to  certify  to  the  correctness  of 
the  reporter's  transcript  of  the  proceedings 
at  the  trial,  which  had  been  prepared  under 
section  95Sa  of  the  Code  of  Civil  Procedure 
for  use  on  appeal  from  the  Judgment,  where 
the  right  to  a  record  under  such  section 
as  it  existed  prior  to  the  amendment  of 
August  8,  1916,  had  been  lost  by  expiration 
of  time,  notwithstanding  a  proceeding  on 
motion  of  a  new  trial  was  pending  at  the 
time  such  amendment  became  effective,  and 
where  it  also  appears  that  the  bill  of  ex- 
ceptions upon  which  the  notice  of  intention 
to  move  for  a  new  trial  was  made  was 
properly  refused  settlement  on  account  of 
the  inexcusable  default  of  the  petitioner. — 
Schmitt  V.  White.  172  Cal.  554,  158  Pac  216. 

29.  The  typewritten  transcript  must  be 
certified  by  the  trial  court  or  the  appeal 
can  not  be  considered. — ^Lewis  v.  lApique, 
26  Cal.  App.  448,  147  Pac  221. 

30.  Where  the  transcript  on  appeal  is 
not  certified  to  by  the  trial  Judge  there  is 
no  proper  record  on  appeal  which  may  be 
reviewed. — Carignani  v.  Tortolanl,  28  Cal. 
App.  44,  161  Pac.  172. 

§  953b. 

1.  Undertaking  to  pay  eierk's  eosts  — 
Constrnetlon. — This  is  meant  solely  for  the 
protection  of  the  clerk  and  stenographer, 
and  instead  of  furnishing  the  undertaking 
the  party  may  arrange  personally  with  the 
stenographer  for  his  compensation. — ^Pierce 
V.   Works,   171   Cal.   684,   164  Pac.  852. 

2.  The  mere  failure  to  file  with  the  clerk 
the  undertaking  provided  for  by  section 
953b  of  the  Code  of  Civil  Procedure  to  se- 
cure the  cost  of  preparing  the  transcript 
can  not  be  urged  as  a  good  ground  of  objec^' 
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tion  to  the  certification  of  a  transcript  In 
fact  prepared  and  delivered  by  the  clerk  to 
the  Judgre  for  settlement,  since  the  grivinflr 
of  such  undertaking  may  be  waived  by  the 
clerk. — ^Pierce  v.  Works,  171  Cal.  684,  164 
Pac.   862. 

3.  While  there  may  be  a  stay  bond  and 
an  undertaking:  to  pay  the  costs  on  appeal 
embodied  in  one  instrument,  only  an  under- 
taking for  the  payment  of  costs  Is  essential 
to  confer  Jurisdiction  upon  the  appellate 
court.— -Cohen  v.  Connlck,  26  Cal.  App.  491, 
147  Pac.  479. 

§963c. 

1.  TmnsmfMiloB  of  reeord  on  appeal— 
Coaatructlon  of  aeetloii.  —  The  dispensing 
with  the  printing  of  the  record  on  appeal 
applies  only  where  the  appellant  has  availed 
himself  of  the  method  of  appeal  provided 
by  the  two  preceding  sections. — Harpold  v. 
Slocum,  168  Cal.  864,  148  Pac.  609. 

2.  Where  the  appellant  has  not  complied 
with  these  provisions  the  appellate  court 
la  not  required  to  make  more  than  a  cursory 
examination  of  the  typewritten  record  on 
file.  "Indeed,  we  would  be  fully  Justified, 
under  the  provision  above  quoted,  in  re- 
fusing to  examine  It  at  all." — O'Rourke  v. 
Skellenger,  169  Cal.  270.  146  Pac.  633. 

3.  The  sufficiency  of  the  evidence  to  sup- 
port a  particular  point  raised  will  not  be 
considered  on  appeal  unless  the  evidence 
therein  is  printed  in  the  brief. — ^Town  of 
St  Helena  v.  Merriam,  171  Cal.  185,  162 
Pac.  299. 

4.  If  a  party  to  an  action  expects  to 
take  his  appeal  under  the  alternative 
method  and  have  his  record  prepared  ac- 
cording to  the  procedure  affecting  that 
method,  then  he  must  see  to  it  that  the 
official  phonographic  reporter  is  present  at 
the  trial,  in  order  that  a  transcript  of  the 
evidence  and  proceedings  may  be  furnished 
by  the  one  officer  whose  duty  it  is  to  pre- 
pare it. — ^Bush  V.  Allen.  172  Cal.  102,  166  Pac. 
466. 

6.  Upon  an  appeal  taken  from  a  Judg- 
ment under  the  alternative  method,  only 
the  Judgment-roll  can  be  considered,  where 
the  transcript  as  to  other  matters  is  au- 
thenticated by  the  clerk  alone. — ^Bush  v. 
Allen.  172  Cal.  102,  166  Pac.  466. 

6.  No  duty  devolves  on  the  court  to 
search  the  record  for  evidence  to  support 
the  finding  where  the  respondent  neither 
appeared  nor  presented  any  brief  at  the 
hearing  on  appeal. — Mullia  v.  Ye  Planry 
Building  Co.,  32  Cal.  App.  6,  161  Pac.  1008. 

§964. 

DISMISSING  APPEAL. 

1-4.  Construction  of  section. 
5-7.  When  appeal  dismissed. 
8,  9.  When  appeal  not  dismissed. 

1.  Conatruetlon  of  section.  —  Where  the 
undertaking  is  not  merely  insufficient  but 
invalid  for  any  purpose  the  objection 
thereto  can  not  be  obviated  by  filing  a  new 
one  under  this  section. — Theisen  v.  Matthai, 
165  Cal.  249,  139  Pac.  747. 


2.  It  is  true  that  this  section  specifically 
refers  to  appeals  to  the  supreme  court  and 
to  a  district  court  of  appeals,  but  the  su- 
preme court,  in  considering  appeals  from 
the  Justice  court,  has  approved  the  same 
practice  as  that  expressly  authorlxed  in  this 
section. — Cohen  v.  Connlck,  26  Cal.  App. 
491,  147  Pac.  479. 

3.  Causes  should  be  permitted  to  be 
heard  on  their  merits,  where,  in  so  ruling, 
positive  violence  is  not  done  to  any  rule  of 
procedure  and  practice,  notwithstanding 
formal  defects  in  giving  the  undertaking 
or  otherwise  perfecting  the  appeal.— Cohen 
V.  Connick,  26  Cal.  App.  491,  147  Pac.  479. 

4.  This  section  refers  to  appeals  to  the 
supreme  or  district  courts  of  appeal  and 
is  not  applicable  to  appeals  from  Justices' 
courts.  An  undertaking  on  appeal  from  a 
Judgment  rendered  in  the  Justice's  court  of 
San  Bernardino  township,  county  of  San 
Bernardino,'  which  refers  to  the  Judgment 
as  one  rendered  by  the  Justice's  court  of 
Los  Angeles  township,  county  of  Los  An- 
geles, and  to  the  appeal  as  being  to  the 
superior  court  of  the  county  of  Los  Angeles, 
Is  wholly  insufficient  to  Identify  the  appeal, 
and  it  is  error  to  permit  the  amendment 
of  such  undertaking  by  substituting  the 
proper  township  and  county. — Brownell  v. 
Superior  Court,  32  Cal.  App.  227,  162  Pac. 
419. 

5.  "Whea  appeal  dlanUsaed.  —  An  appeal 
from  an  order  sustaining  a  demurrer  to  a 
complaint  without  leave  to  amend  must  be 
dismissed,  where  the  record  does  not  show 
that  any  Judgment  was  entered  and  does  not 
contain  any  other  notice  of  appeal,  since 
an  order  sustaining  or  overruling  a  demur- 
rer is  not  an  appealable  order. — ^Rickert  v. 
Zoeger,  169  Cal.  399,   146  Pac.  894. 

6.  Where  more  than  forty  days  have 
elapsed  since  an  appeal  has  been  perfected, 
and  no  transcript  has  been  filed  or  exten- 
sion of  time  given,  the  appeal  will  be  dis- 
missed on  motion  of  the  respondents. — 
Palmer  v.  Woodruff,  30  Cal.  App.  261,  167 
Pac.  1187. 

7.  An  appeal  from  a  Judgment  must  be 
dismissed  where  no  bill  of  exceptions  or 
other  record  on  appeal  has  been  filed  or 
presented  within  time,  or  request  made  to 
the  clerk  to  certify  to  a  correct  or  any 
transcript  of  the  record  of  the  case,  or  any 
transcript  or  record  of  the  case  filed  in  the 
appellate  court. — Briles  v.  Paulson.  28  Cal. 
App.  461.  152  Pac.  942. 

8.  "When  appeal  not  dismissed* — ^An  ap- 
peal from  an  order  denying  a  new  trial  in 
such  an  action  will  not  be  dismissed  for 
failure  to  serve  the  notice  of  appeal  upon 
the  codefendants  of  the  appellants. — Fearon 
v.  Fodera.  169  Cal.  370.  Ann.  Cas.  191 6D  312, 
148  Pac.  200. 

9.  An  appeal  taken  by  the  state  from  a  ' 
Judgment  rendered  against  it  will  not  be 
dismissed  for  its  failure  to  file  its  points 
and  authorities  within  the  time  prescribed 
by  rule  II,  subdivision  4,  of  the  supreme 
court,  where  the  appellant  was  ready  to  file 
its  opening  brief  at  the  time  of  the  hear- 
ing   of   the   motion    to   dismiss   the   appeal, 
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and  at  such  time  made  a  sufficient  showingr 
of  excuse  for  its  default. — ^Mono  County 
Irr.  Co.  V.  State,  81  Cal.  App.  719,  162  Pac. 
641. 


§966. 


1.  l^hat  reviewable  on  appeaL  —  Where 
the  trial  court,  in  grrantingr  a  new  trial, 
states  in  the  order  that  it  is  denied  so  far 
as  the  sufficiency  of  the  evidence  is  con- 
cerned, that  particular  ground  is  excluded 
from  consideration  upon  appeal  from  the 
order,  but  with  respect  to  any  other  ground 
advanced  in  support  of  the  motion,  the  de- 
cision of  the  trial  court  that  the  new  trial 
was  refused  with  respect  to  any  one  of 
them  is  not  bindingr  upon  the  appellate 
court,  and,  upon  appeal,  such  question  may 
be  considered. — Steil  v.  Sun  Ins.  Office,  171 
Cal.   795,  165  Pac.  72. 

2.  The  supreme  court  may  not  pass  upon 
the  weight  of  evidence. — Cox  v.  Bchnerr,  172 
Cal.  371,  166  Pac.  609. 

3.  The  evidence  taken  upon  the  trial  of 
an  action  for  services  performed  can  not  be 
reviewed  upon  an  appeal  taken  from  the 
Judgment,  where  the  purported  statement  of 
the  case  containing  the  evidence  is  not 
shown  by  the  record  to  have  ever  been  set- 
tled by  the  trial  Judgre,  or  to  have  attached 
thereto  any  stipulation  authorlzingr  the  tak- 
ing: of  notice  of  its  contents  by  the  appellate 
court. — Yount  v.  Arakalian  Bros.  Co.,  26 
Cal.  App.  472,  147  Pac.  467. 

4.  An  order  vacating:  a  judgment  of  non- 
suit beingr  made  after  flnal  Judgment  Is 
appealable,  and  where  no  direct  appeal  was 
taken  therefrom,  the  insertion  by  the  appel- 
lant in  his  notice  of  appeal  from  a  subse- 
quent Judgrment  in  favor  of  the  plaintiff, 
that  the  appeal  was  taken  from  "every  in- 
terlocutory and  intermediate  order  made  in 
said  case  adverse  to  said  defendant"  does 
not  bring:  before  the  appellate  court  for 
review  the  order  vacating:  the  nonsuit  and 
can  not  be  reviewed. — ^Hugrl^es  v.  Chung:  Sun 
Tung:  Co.,  28  Cal.  App.  371.  164  Pac.  299. 

5.  An  order  overruling:  a  demurrer  to  an 
amended  complaint  and  a  refusal  to  strike 
out  portions  thereof  is  not  reviewable  on  an 
appeal  from  an  order  denying:  a  new  trial. — 
Tlng:ey  v.  Callahan  Const  Co.,  28  Cal.  App. 
777,  164  Pac.  28. 

6.  The  sufficiency  of  the  pleading:8  to 
support  the  Judg:ment,  or  the  sufficiency  of 
the  flnding:s  of  fact  to  sustain  the  conclu- 
sions of  law,  can  not  be  considered  on  an 
appeal  from  an  order  denying:  a  new  trial; 
the  appellate  court  is  limited  in  its  review 
to  the  grounds  upon  which  the  new  trial 
was  asked. — Bloxham  v.  Tehama  County  Tel. 
Co.,  29  Cal.  App.  326,  165  Pac.  684. 

7.  While  there  is  no  long:er  an  appeal 
from  an  order  denying:  a  motion  for  a  new 
trial,  yet  the  points  made  before  the  trial 
court  in  support  of  a  motion  for  a  new  trial 
may  be  reviewed  on  an  appeal  from  the 
Judg:ment. — ^Wiley  B.  Allen  Co.  v.  Wood,  82 
Cal.  App.  76,  162  Pac.  121. 


§967. 

RBMBDIAL    POWBRS    OP    APPBLLATB 

COURT. 

1,  2.  Construction  of  section. 
3-9.  Damag:e8  for  grroundless  and  frivolous 
appeals. 

1.  ConatmetloB  of  section. — An  appellant 
who  can  not  obtain  a  stay  of  proceeding:s 
is  not  without  remedy  in  case  he  secures 
a  reversal  or  modification  of  the  Judgment, 
this  being  provided  herein. — Southern  Pac. 
Co.  V.  Superior  Court,  167  Cal.  260.  189 
Pac.  69. 

2.  Where  two  days  after  the  holder  of 
a  mortgage  appealed  from  a  Judgnnent  In 
foreclosure  declaring  the  lien  superior  to 
his  mortgage  the  property  was  sold  under 
the  Judgment,  the  appellant  has  his  remedy 
by  action  as  provided  for  in  this  section. — 
Sunset  Lumber  Co.  v.  Bachelder,  167  CaL 
612,  Ann.  Cm.  191 6B  664,  140  Pac.  86. 

8.  IHinuises  for  groiindlefle  and  frlToious 
appeals.— Where  an  appeal  is  taken  for  no 
other  motive  than  of  keeping  alive  an  action 
on  a  claim  utterly  without  foundation,  the 
award  of  damages  in  the  sum  of  one  hun- 
dred dollars  on  account  thereof  is  proper. — 
Lapique  v.  Agoure,  170  Cal.  79,  148  Pac.  617. 

4.  Where  the  supreme  court  can  con- 
ceive of  no  object  the  appellant  could  have 
had  in  taking  an  appeal,  unless  to  obtain 
undue  delay,  the  case  is  a  proper  one  for 
the  imposition  of  damag:es.  —  Roberts  v. 
Buckingham,  172  Cal.  468,  166  Pac.  1018. 

6.  While  the  appeal  may  be  without 
merit  even  to  such  a  degree  as  to  render 
it  frivolous,  nevertheless,  when  the  court 
can  not  say  that  the  appellant,  acting  as 
his  own  attorney,  was  cognizant  of  such 
fact,  it  can  not  be  said  that  he  took  the 
appeal  for  delay. — Dunn  v.  Warden,  28  Cal. 
App.  202,  161  Pac.  671. 

6.  Where  the  decisions  of  the  supreme 
court  are  flatly  adverse  to  the  appellant's 
contention,  and  his  only  claim  is  that  an 
obviously  Immaterial  amendment  of  a  code 
section  has  altered  the  established  rule,  it 
is  proper  to  Impose  upon  him  one  hundred 
dollars  as  damages. — ^Weinstock-Nichols  Co. 
V.  Courtney,  26  Cal.  App.  446,  147  ^ac  218. 

7.  Where  an  appeal  is  manifestly  desti- 
tute of  merit,  the  court  is  warranted  In 
penalizing  the  appellant  by  the  imposition 
of  damages  for  a  frivolous  appeal  taken 
purely  for  delay. — Johnson  v.  Dixon  Farms 
Co.,  29  Cal.  App.  62,  166  Pac.  136. 

8.  Damages  in  the  sum  of  fifty  dollars 
may  be  awarded  against  an  appellant.  In 
addition  to  costs  where  the  appeal  is 
groundless  and  frivolous,  and  apparently 
taken  for  purposes  of  delay.— ^rofford  v. 
Crofford,  29  Cal.  App.  662,  167  Pac  661. 

9.  An  appeal  taken  for  no  other  purpose 
than  to  delay  the  enforcement  of  the  Judg- 
ment in  an  action  on  a  mortg:age  for  five 
hundred  dollars  will  carry  damages  to  the 
appellant  in  the  sum  of  fifty  dollars. — ^Moore 
V.  Lauff,  30  Cal.  App.  462,  168  Pac.  667. 
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CHAPTER  II. 

APPEALS  TO  8UPEEME  COUET, 


§963.  WHEN  APPEAL  MAY  BE  TAKEN.  An  appeal  may  be  taken  from 
a  superior  court  In  the  following  cases: 

1.  From  a  final  Judgment  entered  In  an  action,  or  special  proceeding,  commenced 
In  a  superior  court,  or  brought  Into  a  superior  court  from  another  court; 

2.  From  an  order  granting  a  new  trial  In  an  action  or  proceeding  tried  by  a  jury 
where  such  trial  by  jury  Is  a  matter  of  right,  or  granting  or  dissolving  an  inJuncticMi, 
or  refusing  to  grant  or  dissolve  an  Injunction,  or  appointing  a  receiver,  or  dissolving 
or  refusing  to  dissolve  an  attachment,  or  changing  or  refusing  to  change  a  place  of 
trial,  from  any  special  order  made  after  final  judgment,  ffom  any  Interlocutory  judg- 
ment,  order,  or  decree,  hereafter  made  or  entered  in  actions  to  redeem  real  or  per- 
sonal property  from  a  mortgage  thereof,  or  Hen  thereon,  determining  such  right  to 
redeem  and  directing  an  accounting;  and  from  such  Interlocutory  judgment  in  actions 
for  partition  as  determines  the  rights  and  interests  of  the  respective  parties  and  directs 
partition  to  be  made,  and  interlocutory  decrees,  of  divorce. 

3.  From  a  Judgment  or  order  granting  or  refusing  to  grant,  revoking  or  refusing  to 
revoke,  letters  testamentary,  or  of  administration,  or  of  guardianship;  or  admitting 
or  refusing  to  admit  a  will  to  probate,  or  against  or  in  favor  of  the  validity  of  a  will, 
or  revoking  or  refusing  to  revoke  the  probate  thereof;  or  against  or  in  favor  of  setting 
apart  property,  or  making  an  allowance  for  a  widow  or  child;  or  against  or  in  favor  of 
directing  the  partition,  sale  or  conveyance  of  real  property,  or  settling  an  account  of 
an  executor,  administrator  or  guardian,  or  refusing,  allowing  or  directing  the  distribu- 
tion or  partition  of  an  estate,  or  any  part  thereof,  or  the  payment  of  a  debt,  claim, 
or  legacy,  or  distributive  share;  or  confirming  or  refusing  to  confirm  a  report  of  an 
appraiser  or  appraisers  setting  apart  a  homestead;  from  an  order,  judgment  or  decree 
fixing  inheritance  tax  or  determining  that  no  inheritance  tax  is  due. 

History:  Original  section  enacted  March  11,  1872,  re-enactment  of 
§347,  Practice  Act,  as  amended  1854,  Stats,  and  Amdts.  1854,  p.  84; 
repealed  and  present  section  enacted  March  28,  1880,  Code  Amdts. 
1880  (C.  G.  P.  pt),  p.  14;  amended  March  19,  1889,  Stats,  and  Amdts. 
1889,  p.  324;  March  27,  1897,  SUts.  and  Amdts.  1897,  p.  209;  February 
14,  1899,  Stats,  and  Amdts.  1899,  p.  8;  February  28,  1901,  Stats,  and 
AmdU.  1900-1,  p.  85;  April  24,  1915,  StaU.  and  Amdts.  1916,  p.  209; 
May  17,  1917,  Stats,  and  AmdU.  1917,  p.  624.     In  effect  July  27,  1917. 


APPBALS  TO  SUPRBMK  COURT. 

1.  Construction   of  section — As  to  what 

appealable  under. 

2.  — Amendment  of  1915. 
3-6.  — Subdivision  1. 

7-9.  — Subdivision  2. 
10.  11.  — Subdivision  8. 
12-14.  Injunctions  (subd.  2). 
15-17.  Orders  denying  new  trial  (subd.  2). 

1.  CoBiitrDCtloB  of  «eetloii^A«  to  irhat 
appealable  nnder. — An  order  denying  a  mo- 
tion to  vacate  a  default  is  not  appealable, 
not  being  one  of  those  enumerated  herein. 
An  attempt  to  appeal  from  a  nonappealable 
order  does  not  give  the  appellate  court  Jur- 
isdiction or  authority  to  review  It. — Sher- 
man V.  Standard  Mines  Co.,  166  Cal.  524,  137 
Pac.  249. 

2.  — AiueBdment  of  1915.  —  This  section 
as  amended  is  applicable  to  every  case 
where  such  order  was  made  subsequent  to 
the  date  of  taklnir  effect  of  the  amendment, 
regrardless  of  whether  the  proceedlngrs  for 
a  new  trial  were  Initiated   prior  or  subse- 


quent to   such   date. — Woodruff  v.   Colyear, 

172  Cal.   440,   166  Pac.   475. 

8-  — Sttbdivlalon  1. — A  Judgment  upon  de- 
murrer in  a  suit  in  equity  to  avoid  the 
effect  of  a  deed  brought  against  the  ad- 
ministrator of  the  estate  of  the  deceased 
grantor,  claimants  to  the  title  under  subse- 
quent conveyances  and  their  mortgagees, 
dismissing  the  action  as  to  the  subsequent 
claimants,  and  leaving  it  still  pending  and 
undetermined  as  to  the  mortgagees  and 
the  administrator,  is  a  flnal  Judgment  from 
which  an  appeal  will  lie. — Baxter  v.  Boege, 

173  Cal.  589,  160  Pac.  1072. 

4.  An  order  overruling  a  motion  to  reopen 
a  case  before  decision  rendered,  is  not  an 
appealable  order,  but  is  reviewable  on  ap- 
peal from  the  Judgment  and  the  order  deny- 
ing new  trial  when  the  proceeding  on  the 
motion  is  incorporated  in  the  bill  of  excep- 
tions.— Phenegar  v.  Paolini.  27  Cal.  App.  381, 
149  Pac.  1008. 

6.  An  s^ppeal  taken  from  a  Judgment  dis- 
missing an  amended  complaint  in  interven- 
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tion  as  to  three  defendants,  but  leavingr  the 
question  undetermined  as  to  the  seven  other 
defendants,  must  be  dismissed. — Dabney  Oil 
Co.  V.  Providence  OH  Co.,  29  Cal.  App.  251, 
155  Pac.   114. 

6.  A  Judg-ment  for  damagres  In  an  action 
to  recover  for  personal  injuries,  from  which 
an  appeal  has  been  taken  without  bond,  is  a 
final  Judgrment. — In  re  Berlin  Dye  Works  & 
Laundry  Co.,  225  Fed.  688. 

7.  — Subdivision  2. — An  appeal  lies  "from 
any  special  order  made  after  final  Judg'ment" 
under  this  section,  but  is  greneral  in  its 
character  and  therefore  is  controlled  by  the 
special  law  in  section  1222,  which  makes  a 
Judgment  of  contempt  final  and  conclusive 
and  therefore  non-appealable.' — Gale  v.  Tuol- 
umne County  Water  Co.,  169  Cal.  46,  145 
Pac.  532. 

8.  No  appeal  lies  from  an  order  dischargr- 
Ingr  one  as  a  receiver. — Edwards  v.  Western 
Land  &  Power  Co.,  27  Cal.  App.  724,  151 
Pac.  16. 

9.  An  appeal  taken  from  an  order  deny- 
ing a  motion  for  a  new  trial  subsequent  to 
the  taking  effect  of  the  amendment  of  1915 
to  section  963  of  the  Code  of  Civil  Procedure 
abolishing  such  appeals,  must  be  dismissed, 
notwithstanding  the  institution  of  proceed- 
ings in  the  direction  of  making  of  such  a 
motion  prior  to  the  taking  effect  of  the 
amendment. — ^Hester  v.  McMullan,  29  Cal. 
App.  664,  157  Pac.  521. 

10.  — SnbdlTlslon  8.  —  No  authority  is 
found  herein  for  an  appeal  from  an  order  re- 
fusing to  set  aside  a  previous  order  for  the 
sale  of  lands  belonging  to  the  estate  of  a 
decedent. — Estate  of  McCarty,  169  Cal.  708, 
147  Pac.  941. 

11.  An  appeal  does  not  lie  from  a  finding 
but  only  from  the  order  denying  the  letters. 
— Estate  of  Funkensteln,  170  Cal.  594,  150 
Pac.  987. 

12.  Injunctions  (snbd.  2). — In  an  action 
brought  by  a  minority  stockholder  of  a  cor- 
poration which  had  forfeited  its  charter  for 
failure  to  pay  its  license  tax,  to  enjoin  the 
directors  from  carrying  on  the  business  of 
the  corporation,  and  to  compel  them,  as 
trustees,  to  wind  up  its  affairs,  and  pay  its 
debts  and  distribute  its  assets  among  the 
stockholders,  interlocutory  orders  made  di- 
recting a  sale  of  the  property  and  distribu- 
tion of  the  proceeds,  are  appealable. — Rossi 
V.  Caire,  174  Cal.  74.  161  Pac.  1161. 

13.  There  is  no  distinction  made  between 
temporary  and  permanent  injunctions,  and 
a  restraining  order  or  temporary  injunction 
is  within  Ihe  meaning  of  this  section  and  is 
appealable. — Laam  v.  McLaren,  28  Cal.  App. 
632,  153  Pac.  985. 

14.  An  order  granting  a  temporary  re- 
straining order  and  an  order  to  show  cause 
why  an  injunction  should  not  be  granted  is 
an  appealable  order,  as  such  order  in  its  ef- 
fect is  an  injunction  and  the  statute  gives 
an  appeal  from  an  order  "granting  or  refus- 
ing to  grant  an  injunction." — ^Laam  v.  Mc- 
Laren. 28-  Cal.  App.  68,  632,  151  Pac.  290, 
153  Pac.    985. 

15.  Orders  denylnip  new  trial  (avbd.  2.) — 
The  amendment  of  1915  to  section  963  of  the 


Code  of  Civil  Procedure  does  not  allow  au 
appeal  from  an  order  denying  a  motion  for 
new  trial. — San  Francisco-Oakland  Terminal 
Rys.  V.  Superior  Court,  172  CaL  541,  157  Pac. 
604;  Schmitt  v.  White,  172  Cal.  554,  158  Pac. 
216;  Gray  v.  Cotton,  53  Cal.  Dec.  98.  162  Pac. 
1019. 

16.  A  statute  denying  a  right  of  appeal 
from  an  order  denying  a  new  trial  Is  appli- 
cable to  every  case  where  such  order  was 
made  subsequent  to  the  date  of  the  taktngr 
olTect  of  the  amendment.  As  to  the  right 
of  appeal  from  an  order  granting  or  refus- 
ing a  new  trial  it  Is  the  condition  of  the  law 
at  the  time  of  the  denial  of  the  motion  for 
a  new  trial  that  controls  regarding  whether 
the  proceeding  was  initiated  prior  or  subse- 
quent to  the  change  in  the  law. — Hirsch  v. 
All  Persons,  173  Cal.  268,  159  Pac.  712. 

17.  This  was  amended  in  1915  by  taking 
away  the  right  theretofore  existing  to  ap- 
peal from  an  order  refusing  a  new  trial. 
An  appeal  from  an  order  denying  a  new 
trial  taken  after  the  amendment  became  ef- 
fective will  be  dismissed  even  though  the 
proceedings  for  a  new  trial  were  Instituted 
prior  thereto. — ^Hester  v.  McMullan,  29  Cal. 
App.  664,  157  Pac.  521. 


§974. 


1.  Appeal  to  Niiperlor  court. — ^An  incorrect 
recital  in  the  notice  of  appeal  of  the  date  of 
the  rendition  of  the  Judgment  is  not  fatal, 
and  does  not  affect  the  Jurisdiction  of  the 
superior  court,  where  the  Judgment  is  other- 
wise correctly  described. — Judd  v.  Superior 
Court,  29  Cal.  App.  671.  157  Pac.  566. 


§975. 


1.  Statement    of    srronnda    of    appeals — A 

statement  is  not  necessarily  an  essential 
part  of  the  record  on  appeal  to  the  superior 
court  on  questions  of  law.  On  such  an  ap- 
peal, where  there  is  no  statement,  the  rec- 
ord before  the  superior  court  is  a  copy  of 
the  docket.  If  the  point  upon  which  the 
appellant  depends  may  be  shown  by  the 
docket  a  statement  on  appeal  would  be  use- 
less.— Rauer's  Law  &  Col.  Co.  v.  Superior 
Court,  26  Cal.  App.  289,  146  Pac.  866. 

2.  In  the  event  of  an  appeal  from  the 
Justice's  to  the  superior  court  upon  ques- 
tions of  law  and  loan,  it  is  error  to  dismiss 
the  appeal  on  the  ground  of  an  omission  to 
file  a  statement  of  the  case. — Rauer's  Law  & 
Col.  Co.  V.  Superior  Court,  26  Cal.  App.  289. 

3.  In  such  a  case  a  writ  of  mandate  will 
issue  to  compel  the  superior  court  to  set 
aside  and  vacate  an  order  of  dismissal  made 
by  it  upon  the  ground  that  no  statement  was 
ever  prepared  or  filed,  and  to  compel  It  to 
proceed  with  the  trial  and  determination  of 
the  appeal. — ^Rauer's  Law  &  Col.  Co.  v.  Su- 
perior Court,  26  Cal.  App.  289. 

4.  Appellate  Jurisdiction  is  not  lost  by 
the  failure  to  state  the  grounds  upon  which 
the  appellant  intends  to  rely  in  his  state- 
ment.— Fletcher  Collection  Agency  v.  Su- 
perior Court,  31  Cal.  App.  193,  159  Pac.  1049. 
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§976. 


1.  Effect  of  appeal. — ^An  appeal  to  the  su- 
perior court  on  questions  of  law  and  fact 
operates  to  vacate  and  set  aside  the  juder* 
ment  rendered  In  the  justice's  court. — Judd 
V.  Superior  Court,  29  Cal.  App.  671,  157 
Pac.  566. 

§978. 

UNDERTAKIirO  ON  APPEAL  TO 
SIJPERIOR  COURT. 

1-4.  Construction  of  section. 

5-9.  Bond  on  appeal — Sufficiency  of. 
10-12.  — Jurisdictional  prerequisites. 
13,  14.  — Justification  of  sureties. 
15.  — Waiver  of  justification. 

1.  Construction  of  aeetlon. — It  Is  difficult 
to  read  this  section  without  being:  forced  to 
the  conclusion  that  within  its  provisions 
complete  statutory  warrant  Is  to  be  found 
for  the  allowance  of  costs  In  the  superior 
court  on  an  appeal  from  the  justice's  court. 
— Healey  v.  Superior  Court,  167  Cal.  22,  138 
Pac.  687. 

2.  This  section  seems  to  exact  the  speci- 
tlcation  "if  the  appeal  be  withdrawn  or  dis- 
missed" only  when  the  undertaking:  is  for  a 
stay  of  execution. — Cohen  v.  Connick,  26  Cal. 
App.  491,  147  Pac.  479. 

8.  "Any  costs,"  referred  to  in  an  under- 
taking on  an  appeal  from  a  justice's  courts 
embraces  all  costs  that  misht  be  incurred  by 
reason  of  the  appeal. — Cohen  v.  Connick,  26 
Cal.  App.  491,  147  Pac.  479. 

4.  The  provision  that  unless  an  unrter- 
takinjar  Is  filed  for  the  payment  of  costs  on 
appeal  the  appeal  shall  be  Ineffectual  for 
any  purpose,  is  mandatory  and  the  require- 
ment peremptory.  —  Johnson  v.  Superior 
Court,  28  Cal.  App.  618,   158  Pac.  404. 

6.     Bond    on     nppeal<— SnIllclencT     of* — ^An 

undertaking:  on  appeal  from  the  justice's 
court,  prepared  on  a  refi:ularly  printed  form 
d68ig:ned  for  use  as  an  undertaking:  for  costs 
and  also  to  stay  execution,  which  contains 
no  promise  in  that  part  thereof  for  costs  on 
the  part  of  the  sureties  to  pay  the  costs  of 
the  appeal,  and  which  is  not  filled  out  in 
that  part  for  staying:  execution,  is  never- 
theless sufficient  to  bind  the  sureties  and 
g:ive  the  superior  court  jurisdiction  of  the 
appeal,  when  consideration  Is  given  to  the 
latter  portion  of  the  printed  form  providing: 
"that  appellant  will  pay  any  judg:ment  and 
costs  that  may  be  recovered  ag:ainst  him  in 
the  said  action  in  the  said  superior  court, 
not  exceeding:  one  hundred  dollars,  as  fixed 
by  the  justice  of  said  court." — Cohen  v.  Con- 
nick, 26  Cal.  App.  491,  147  Pac.  479. 

6.  An  undertaking:  on  appeal  is  not  In- 
validated by  the  Inadvertent  omission  of  the 
word  "house"  from  the  phrase  "is  a  house- 
holder."— Martha  Washingrton  Council  No.  2, 
I>aug:hter8  of  Liberty,  v.  Superior  Court,  29 
Cal.  App.  45,  154  Pac.  298. 

7.  An  Incorrect  recital  in  the  undertakings 
accompanying:  the  notice  of  appeal  does  not 
invalidate  the  undertaking  nor  affect  the 
jurisdiction  of  the  appeal. — Judd  v.  Superior 
Court,  29  Cal.  App.  671,  157  Pac.  566. 


8.  Under  section  978  of  the  Code  of  Civil 
Procedure,  an  undertaking  on  appeal  from 
the  justice's  court  from  a  judgment  for  the 
payment  of  money  in  a  sum  equal  to  twice 
the  amount  of  the  judgment  and  costs,  and 
conditioned  that  if  proceedings  be  stayed  the 
appellant  will  pay  the  amount  of  the  judg- 
ment appealed  from,  and  all  costs  if  the 
appeal  be  withdrawn  or  dismissed,  or  the 
amount  of  any  judgment  and  all  costs  that 
may  be  recovered  against  him  in  the  action 
in  the  superior  court,  is  sufficient  as  a  bond 
for  the  payment  of  costs  on  the  appeal,  re- 
gardless of  its  sufficiency  to  stay  proceed- 
ings.— Rich  V.  Superior  Court,  81  Cal.  App. 
689.  161  Pac.  291. 

9.  The  recitals  in  an  undertaking  on  ap- 
peal must  identify  the  appeal  which  It  is 
intended  to  support,  and  if  they  fall  to  do  so, 
the  error  is  incurable. — ^Brownell  v.  Superior 
Court,  32  Cal.  App.  227,  162  Pac.  419. 

10.  ^^urtsdletlonnl  prereaalaiteii.  —  An 
undertaking  on  appeal  from  a  justice's  court 
is  a  jurisdictional  prerequisite  to  a  justice's 
court  appeal. — Cohen  v.  Connick,  26  Cal.  App. 
491,  147  Pac.  479. 

11.  There  Is  a  vital  difference  between 
the  case  where  a  bond,  merely  defective  in 
matter  in  form,  has  been  filed  and  the  in- 
stance where  there  is  no  undertaking  at  all, 
or  where  it  is  so  defective  as  to  be  entirely 
invalid.  In  the  first  mentioned  case  another 
bond  may  be  filed  in  the  appellate  court. — 
Cohen  v.  Connick,  26  Cal.  App.  491,  147  Pac. 
479. 

12.  The  superior  court  has  the  right  and 
the  power  to  pass  upon  and  decide  a  motion 
to  dismiss  an  appeal  taken  thereto,  and 
where  the  motion  is  based  upon  the  ground 
that  the  undertaking  required  by  section  978 
of  the  Code  of  Civil  Procedure  for  the  in- 
demnification of  the  costs  accruing  by  reason 
of  the  appeal  has  not  been  filed,  it  is  not 
only  within  the  power,  but  it  is  the  duty  of 
the  court  to  dismiss  the  attempted  appeal. — 
Klch  V.  Superior  Court,  31  Cal.  App.  689,  161 
Pac.  291. 

IS.  ^-JnatUlcatlon  of  snretlea. — "So  juris- 
diction is  acquired  of  a  justice's  court  appeal 
where  the  sureties  on  the  undertaking,  or 
other  sureties,  fail  to  justify  after  notice 
and  within  the  time  specified  Jn  the  statute, 
and  the  finding  of  a  new  undertaking  within 
such  time  under  the  erroneous  impression 
that  the  first  undertaking  was  void  because 
of  the  failure  to  declare  in  the  affidavit  ac- 
companying it  that  the  sureties  were  free- 
holders or  householders  does  not  render  the 
appeal  effectual. — Martha  Washington  Coun- 
cil V.  Superior  Court,  29  Cal.  App.  45,  154 
Pac.  298. 

14.  Where  the  sureties  on  the  undertak- 
ing on  such  appeal  are  required  to  justify, 
the  substitution  for  a  surety,  who  fails  to 
appear,  of  a  new  surety  who  signs  the  same 
bond  and  justifies.  Is  an  unobjectionable 
procedure,  where  the  names  of  the  original 
sureties  were  not  inserted  in  the  body  of  the 
instrument. — Judd  v.  Superior  Court,  29  Cal. 
App.  671,  157  Pac.  566. 

15.  —Waiver  of  Jniit mention. — The  fail- 
ure of  the  party  excepting  to  the  sufficiency 
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of  the  sureties  to  appear  at  the  time  and 
place  mentioned  in  the  notice  of  Justification 
is  a  waiver  of  such  Justification,  and  the 
aflSdavit  of  the  sureties  before  the  Justice, 
as  shown  on  the  undertaking:  itself  estab- 
lishes a  prima  facie  Justification. — ^Fletcher 
Collection  Agency  v.  Superior  Court,  31  Cal. 
App.  193,  159  Pac.  1049. 

§978a. 

FILIHG  OF  UNDBRTAKIlf  G. 

1-3.  Construction  of  section. 

4.  Notice    of    exception    to    sureties    need 
not  be  served. 
6-8.  Second  bond  filed — Justification  of  sure- 
ties. 
9.  — When  second  bond  invalid. 

1.  Cosstrvetfon  •€  NC«tlon< — That  part  of 
this  section  relating  to  the  Justification  of 
sureties  Is  but  a  re-enactment  of  the  same 
matter  which  theretofore  was  a  part  of  sec- 
tion 978,  and  hence  the  early  cases  constra- 
in ar  that  lanaruaffe  are  unaffected  by  the 
amendment. — Martha  Washington  Council  v. 
Superior  Court,  29  Cal.  App.  46,  164  Pac. 
298. 

2.  It  is  the  duty  of  the  appellant,  after 
the  exception  to  the  suflBciency  of  the  sure- 
ties was  duly  taken,  to  cause  those  sureties 
— or  others  in  their  place — to  Justify  after 
notice  and  within  the  time  specified;  and  a 
failure  to  do  so  makes  the  appeal  unavail- 
ing.— Martha  Washington  Council  v.  Su- 
perior Court,  29  Cal.  App.  45,  154  Pac.  298. 

8.  The  time  for  flllner  the  undertaking  is 
now  fixed  as  running  from  the  date  of  the 
flllns  of  the  notice  of  appeal  and  not  from 
the  date  of  service  of  such  notice.  The 
filinfi:  of  a  notice  of  appeal  and  an  undertak- 
ing: on  the  same  day  is  a  compliance  with 
the  statute  notwithstanding  that  the  notice 
of  appeal  was  served  seven  days  before  it 
was  filed. — Judd  v.  Superior  Court,  29  Cai. 
App.  671,  167  Pac.  667. 

4.  Notice  of  exception  to  snretlea  need 
not  be  ■er^cd. — ^A  notice  of  exception  to  the 
sufficiency  of  sureties  on  an  undertaking:  on 
appeal  from  a  Judgement  of  a  Justice's  court 
must  be  filed  with  the  Justice,  and  it  is  not 
essential  to  serve  it  upon  the  party  or  his 
attorney. — ^McCarty  v.  Superior  Court,  30  Cal. 
App.  1,  169  Pac.  737. 

5.  Second  bond  filed  —  Jnnt  Mention  of 
snretfcs. — ^Upon  a  Justice's  court  appeal, 
where  other  sureties  Justify  in  place  of  the 
orig:inal  sureties  and  such  Justification  takes 
place  within  five  days  after  the  filing:  of  ex- 
ceptions to  the  suflflciency  of  the  sureties, 
named  in  the  undertaking,  the  .substitution 
of  new  sureties  and  their  Justification  is 
within  due  time,  even  though  it  be  more 
than  five  days  after  the  filing:  of  the  notice 
of  appeal. — Clay  v.  Superior  Court,  32  Cal. 
App.  189,  162  Pac.  416. 

6.  The  fact  that  such  undertaking:  was 
re-wrltten  and  sig:ned  a  second  time  by  one 
of  the  sureties  on  the  orig:inal  undertaking:, 
tog:ether  with  the  new  surety  does  not  make 
the  document  a  new  and  different  undertak- 
ing within  the  meaning:  of  section  978a  of 
the  Code  of  Civil  Procedure,  or  deprive  the 


superior  court  of  Jurisdiction  of  the  appeal. 
— Clay  V.  Superior  Court.  82  Cal.  App.  189. 
162  Pac.  416. 

7.  The  naming  of  the  surety  in  the  body 
of  the  second  undertaking:  as  "J.  J.  Hutchin- 
son," and  the  signing  thereof  in  the  name  of 
"John  J.  Hutchinson,"  does  not  constitute  a 
defect  impairing  the  sufficiency  of  the  un- 
dertaking.— Clay  V.  Superior  Court,  82  Cal. 
App.  189,  162  Pac.  416. 

8.  Further  Justification  of  sureties  la 
waived  where  the  party  excepting  to  their 
sufficiency  fails  to  appear  at  the  time  and 
place  designated  in  the  notice  of  Justification 
after  service  of  such  notice  upon  him. — 
Clay  V.  Superior  Court,  82  Cal.  App.  189.  162 
Pac.  416. 

9.  —When  second  bond  invalid. — ^Where 
appellant  files  a  second  undertaking  within 
the  time  specified  in  the  statute  for  the  pur- 
pose  of  supplying  the  inadvertent  omission 
of  a  word  which  he  supposed  rendered  the 
bond  void  no  Jurisdiction  is  acquired  of  the 
appeal.  This  procedure  may  have  been  cor- 
rect if  the  first  bond  had  been  absolutely 
void. — ^Martha  Washington  Council  v.  Su- 
perior Court,  29  Cal.  App.  46,  154  Pac.  298. 


§979. 


1.  Bond  to  fftay  exccvtton. — ^Where  in 
form  the  undertaking  constitutes  a  bond  on 
appeal  as  well  as  an  attempted  undertaking 
to  stay  execution,  if  the  undertaking  is  suf- 
ficient as  an  appeal  bond,  Jurisdiction  of  the 
cause  is  acquired,  regardless  of  the  suffi- 
ciency of  the  bond  to  stay  execution. — Judd 
V.  Superior  Court,  29  Cal.  App.  671,  167  Pac 
666. 

2.  An  undertaking  to  stay  execution  is  a 
separate  and  different  agreement  from  an 
undertaking  for  costs,  although  both  are 
contained  in  the  same  document. — Clay  v. 
Superior  Court,  32  Cal.  App.  189,  162  Pac. 
416. 

§981. 

FILING   FEES   NECESSARY  TO   PERFECT 

APPEAL. 

1.  As  to  purpose  of  section. 
2-4.  Construction  of  section. 

5.  Constitutionality  of  section. 

6.  Prohibition   to   restrain   trial   for  want 

of  payment  of  filing  fees. 

1.  As  to  purpose  of  section. — The  pur- 
pose of  the  enactment  of  this  section  was  to 
provide  for  the  payment  of  the  clerk's  fees 
at  the  time  of  transmitting  to  the  superior 
court  the  papers  on  appeal.  Where  the  fees, 
though  not  paid  to  the  Justice  at  the  time 
of  presenting  for  filing  the  notice  of  ap- 
peal, are  nevertheless  paid  within  the  thirty 
days  allowed  for  taking  the  appeal  so  as  to 
enable  him  to  transmit  the  fees,  together 
with  the  papers  on  appeal,  there  is  a  suffi- 
cient compliance  with  the  statute.  It  is  not 
intended  to  hold  that  the  Justice  is  required 
to  accept  for  filing  any  notice  of  appeal  not 
accompanied  with  payment  of  the  fees. — 
Simmons  v.  Superior  Court.  30  Cal.  App. 
252.  157  Pac.  817. 
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2.  CosBtmctloB  of  sectloB. — The  lan^uafire 
Is  so  plain  and  unambiffuous  that  its  mean- 
ingr  can  not  be  mistaken  or  misapprehended. 
It  is  mandatory,  it  beingr  Inconceivable  that 
lansruagre  could  be  more  mandatory  or  per- 
emptory.— Johnson  v.  Superior  Court,  28  Cal. 
App.  618,  168  Pac.  404. 

3.  The  payment  of  the  fees  required  by 
law  to  be  paid  at  the  time  the  notice  of 
appeal  is  filed  Is  a  Jurisdictional  prerequi- 
site; in  other  words  no  Jurisdiction  can  be 
conferred  on  the  superior  court  in  the  ab- 
sence of  the  payment  of  such  fees  at  the 
time  desigrnated. — Johnson  v.  Superior  Court, 
28  Cai.  App.  618,  153  Pac.  404. 

4.  In  a  case  where  an  appeal  was  at- 
tempted the  day  after  this  section  went  into 
effect,  the  plea  that  neither  the  defendant 
nor  his  attorney  knew  of  the  existence  of 
the  section  is  no  valid  excuse  for  not  ob- 
serving its  requirements. — ^Johnson  v.  Su- 
perior Court  28  Cal.  App.  618,  158  Pac.  404. 

0.     COMIltltlltlOMUtT      of     MCtloa*  —  It      is 

within  the  legitimate  power  of  the  lefflsla- 
ture  to  prescribe  the  terms  upon  which  ap- 
peals may  be  taken,  for  the  risrht  of  appeal 
is  purely  statutory.  When  the  lanffuasre  of 
the  statute  is  perfectly  plain  and  unequivo- 
cal the  courts  will  require  a  substantially 
strict  compliance  with  the  mode  prescribed 
for  exercising  the  right — Johnson  v.  Su- 
perior Court  28  Cal.  App.  618,  163  Pac.  404. 
«.  FroUfettloB  to  reatralB  trial  for  wBBt 
of  payBMBt  of  «llBK  feco^-Prohibition  will 
not  lie  to  restrain  the  superior  court  from 
proceeding  with  the  trial  of  a  case  on  appeal 
from  a  Justice's  court  on  the  ground  that 
the  appellant  did  not  at  the  time  of  filing 
the  notice  of  appeal,  pay  to  the  justice  of 
the  peace  the  fees  provided  by  law  to  be 
paid  to  the  county  clerk  for  filing  the  ap- 
peal and  placing  the  action  on  the  calendar 
of  the  superior  court,  where  he  did  pay  the 
same  a  few  days  thereafter,  and  within  the 
time  specified  by  law  for  perfecting  the  ap- 
peal.— Simmons  v.  Superior  Court,  30  Cal. 
App.  262,  167  Pac.  817. 


§989. 


1.     SnmmoalBg    party    after    jBdjoueBt. — 

In  a  proceeding  under  section  989  of  the 
Code  of  Civil  Procedure,  which  provides  that 
when  a  Judgment  Is  recovered  against  one 
or  more  of  several  persons.  Jointly  indebted 
upon  an  obligation,  those  who  were  not 
originally  served  with  summons  and  did  not 
appear  in  the  action  may  be  summoned  to 
show  cause  why  they  should  not  be  bound 
by  the  Judgment,  evidence  that  the  defend- 
ant thus  summoned  was  associated  with  the 
defendant  against  whom  Judgment  was  ob- 
tained in  the  ownership  of  certain  placer 
claims,  and  that  the  latter  bought  supplies 
from  the  plaintiffs  for  the  purpose  of  devel- 
oping such  claims,  and  that  the  former 
never  at  any  time  repudiated  liability  for 
such  supplies,  but  on  the  other  hand  en- 
deavored to  raise  money  to  pay  for  the 
same,  sufficiently  shows  a  Joint  indebted- 
ness, in  view  of  the  presumption  created  by 


section  1431  of  the  Civil  Code  that  an  obli- 
gation imposed  upon  several  persons  is 
Joint — Colquhoun  v.  Pack,  82  Cal.  App.  97. 

§  1010. 

1.  StateneBt    of    gronada    Ib     Botlce«-^A 

notice  of  motion  to  dismiss  an  appeal  on  the 
ground  that  the  appellant  has  failed  to  fur- 
nish the  requisite  papers  is  insuf&clent 
where  it  fails  to  designate  what  particular 
papers  are  claimed  to  have  been  omitted 
from  the  record. — Garrett  v.  Garrett,  81  Cal. 
App.  178,  169  Pac.  1060. 

2.  Whereas  it  is  provided  that  the  notice 
of  motion  must  state  the  grounds  upon  which 
it  will  be  made  it  follows  that  only  such 
grounds  as  are  specified  can  be  considered 
by  the  court  in  support  of  the  motion. 
Where  the  motion  was  to  strike  out  the 
item  of  attorney  fees  on  the  ground  that 
they  were  "unlawful  and  not  properly  tax- 
able as  costs,"  the  only  inquiry  which  the 
court  could  make  was  whether  the  defend- 
ant was  entitled  as  costs  to  any  sum  as  at- 
torney fees. — ^Mojave  &  B.  R.  Co.  v.  Cudde 
back,  28  Cal.  App.  439,  162  Pac  948. 

§  1012. 

1.     Scrvlco    OB   oBo    of    two    attoraeys^ — • 

Where  there  are  two  attorneys  of  record, 
service  by  mail  of  a  notice  of  appeal  may  be 
made  upon  one  without  also  notifying  the 
other. — Garrett  v.  Garrett,  31  Cal.  App.  173, 
169  Pac.  1060. 

§1013. 

1.  Sorvleo  fey  aiall  CtoBatrBCtJoa* — ^Drop- 
ping a  card  to  the  defendant  in  person  stat- 
ing that  the  case  was  set  for  a  named  date 
is  not  a  compliance  with  the  statute. — Mc- 
Munn  V.  Lehrke,  29  Cal.  App.  298,  156  Pac. 
478. 

§1021. 

1.  Attoraey     fees     Boaa     lldca     of. — The 

power  to  name  the  compensation  in  such 
case  is  not  plenary,  and  the  matter  of  good 
or  bad  faith  is  involved.  In  other  words,  the 
defendant  was  not  empowered  under  the 
contract  arbitrarily  to  name  a  fee  without 
any  reference  to  the  bona  fides. — Foster  v. 
Young,  172  Cal.  317,  166  Pac.  476. 

2.  — CoBtraet  for,  vnllil  aad  enforceable. 
— A  contract  for  attorney's  fees  Is  a  valid 
and  enforceable  contract. — ^Fell  v.  Prierson, 
171  Cal.  851,  163  Pac.  229. 

8.  In  an  action  for  the  foreclosure  of  a 
chattel  mortgage  given  to  secure  the  pay- 
ment of  two  promissory  notes  which  pro- 
vided for  attorney  fees  In  the  event  that 
suit  be  commenced  to  enforce  their  payment, 
it  is  error  to  refuse  to  allow  the  plaintiff 
his  costs  and  attorney  fees,  on  the  ground 
that  the  defendant  had  made  a  tender  of 
the  amount  which  he  claimed  was  due, 
where  the  findings  show  that  the  tender  was 
not  only  Insufnclent  in  amount,  but  that  it 
was  made  after  action  brought  and  rejected 
on  the  ground  of  such  InsufDciency. — Pell  v. 
Frlerson,  171  Cal.  351,  153  Pac.  229. 
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§1022. 


PLAINTIFF'S  COSTS. 


1.  ConBtructlon  of  section. 

2.  — Subdivision  1. 
3,  4.  — Subdivision  3. 
6-7.  — Subdivision  6. 

8. In   proceedinfirs    under   McEnerney 

Act. 

9.  Chancre  of  rule  as  to  allowance. 
10.  Intervenor,    agrainst  —  From    when    al- 
lowed. 

1.  CoDMtmctlon  of  ncctlon. — This  section 
was  never  intended  to  apply  to  an  action 
tried  anew  on  appeal  in  the  superior  court. 
If  such  was  the  intention  it  would  have  been 
easy  to  expressly  say  .so.  This  section  must 
be  irlven  a  reasonable  construction,  one  that 
will  harmonize  with  other  sections  of  the 
code,  if  possible. — Healey  v.  Superior  Court, 
167  Cal.  22.  188  Pac.  687. 

2.  — Subdlvlfiion  1. — A  judgrment  for  costs 
aerainst  one  of  the  defendants  in  an  action 
of  ejectment  who  claims  no  interest  in  the 
property  should  not  be  given. — Sweet  v. 
Richvale  Land  Co.,  29  Cal.  App.  Ill,  164  Pac. 
608. 

3.  — Snbdlvliiion  l^—Nomlnfil  dmnajires. — A 

Judgment  for  nominal  damagres  will  not 
carry  costs. — ^Lund  v.  Lachman,  29  Cal.  App. 
31.  154  Pac.  295. 

4.  To  carry  costs,  a  judfirment  of  the  su- 
perior court  must  amount  to  the  sum  of 
three  hundred  dollars;  such  a  Judgment  can 
not  be  considered  to  be  one  for  nominal 
damages. — Lund  v.  Lachman,  29  Cal.  App.  81, 
164  Pac.  295. 

6.  — Siibdlvtsion  5. — Where  one  riparian 
proprietor  recovers  Judgment  against  an- 
other who  has  diverted  water  abovo  their 
lands,  he  is  entitled  to  his  costs,  since  the 
action  Involves  the  title  to  real  property 
within  the  meaning  of  subdivision  5,  section 
1022.  of  the  Code  of  Civil  Procedure. — Miller 
&  Lux  V.  Enterprise  Canal  etc.  Co.,  169  Cal. 
415,  147  Pac.  567. 

6.  An  action  to  quiet  title  to  the  use  of 
waste  waters  and  to  enjoin  the  maintenance 
of  any  obstruction  interfering  with  free  in- 
gress or  egress,  for  the  purpose  of  cleaning 
and  repairing  the  canal  conducting  the 
waters,  entitles  the  plaintiff  to  costs,  even 
though  the  suit  is  in  equity  and  includes  the 
right  to  an  injunction.  The  right  claimed 
in  such  an  action  is  a  right  to  real  prop- 
erty.— Imperial  Water  Co.  No.  1  v.  Wores,  29 
Cal.  App.  253,  155  Pac.  124. 

7.  The  plaintiff  in  an  action  concerning 
water  rights  is  entitled  to  its  costs,  notwith- 
standing it  only  recovered  a  Judgment  for 
part  of  its  demand,  as  such  an  action  is  in 
the  nature  of  a  suit  to  quiet  title  to  real 
property,  and  falls,  so  far  as  regards  costs, 
within  the  provisions  of  subdivision  5  of  sec- 
tion 1022  of  the  Code  of  Civil  Procedure. — 
Cuthbert  Burrell  Co.  v.  People's  Ditch  Co.,  31 
Cal.  App.  396,  160  Pac.  846. 

8.  —  -—In  proceedings  under  McEnemejr 
Aet. — Costs  may  be  recoverable  in  proceed- 
ings under  the  McEnerney  Act  (whether  un- 
der this  section  or  under  section  1022  is  not 
decided)  where  there  is  a  contest.     The  ac- 


tion is  in  substance  and  effect  a  simple  ac- 
tion to  quiet  title,  and  where  no  costs  are 
included  besides  those  recoverable  by  the 
plaintiff  in  the  latter  action  the  court  does 
not  err  in  refusing  to  grant  a  motion  to  re- 
tax  costs. — Faxon  v.  All  Persons,  166  Cal. 
707,  137  Pac.  919. 

9.  Change  of  rule,  as  to  allo^nrance  of^— ^ 
Costs  are  but  an  incident  of  a  Judgment, 
and  the  rule  pertaining  to  their  allowance 
in  an  action  may  be  changed  or  modified  by 
statute  during  its  pendency.  —  Cain  v. 
French,  29  Cal.  App.  725,  156  Pac.  618. 

10.  Intervenor,  agslnst— 4i*roni  wheu  al- 
lowed.— In  a  suit  by  stockholders  in  behalf 
of  the  corporation,  costs  should  not  be 
awarded  against  an  intervenor  which  ac- 
crued before  he  connected  himself  with  the 
litigation. — ^Whitten  v.  Dabney,  171  Cal.  621, 
154  Pac.  312. 


§1027. 


1.  Costii  on  appeal^-CouMtmetlon  of 
tlon. — Under  this  section  as  amended  the 
prevailing  party  has  an  absolute  right  to  his 
costs  except  where  the  Judgment  has  been 
modified,  whereas  before  the  amendment  the 
court  had  discretion  to  deny  costs  where  a 
new  trial  was  ordered  as  well  as  where 
Judgment  was  modified. — Estate  of  Prager, 
167  Cal.  737,  141  Pac.  369. 

2.  This  section  is  applicable  to  all  ap- 
peals, except  where  it  may  be  inconsistent 
with  other  provisions  of  law  applicable  to 
certain  proceedings,  and  except  also  as  it 
may  be  limited  in  its  application  to  proceed- 
ings in  eminent  domain  by  constitutional 
provision. — Oakland  v.  Pacific  Coast  Lumber 
&  Mill  Co.,  172  Cal.  332,  156  Pac.  468. 

3.  The  rule  Chat  the  modification  of  a 
Judgment  on  appeal  carries  costs  to  the  ap- 
pellant is  inapplicable,  where  it  is  conceded 
by  the  respondent  that  the  Judgment  was 
excessive  to  the  extent  that  it  is  modified, 
and  that  the  appellant  could  by  a  proper 
motion  in  the  trial  court  have  obtained  such 
modification. — Conlin  v.  Emanuel  Lewis  In- 
vest. Co.,  26  Cal.  App.  388.  147  Pac.  472. 

4.  The  amendment  to  this  section  per- 
mitting the  expense  of  printing  briefs  to  be 
charged  as  a  part  of  the  costs  is  applicable 
to  cases  where  the  brief  was  filed  before 
the  amendment  went  into  effect  but  where 
the  Judgrment  did  not  become  final  upon 
appeal  until  after  the  passage  of  the  amend- 
ment. Costs  are  but  an  incident  of  a  Judg- 
ment and  the  law  pertaining  to  the  allow- 
ance thereof  may  be  changed  or  modified 
by  statute  during  its  pendency. — Cain  v. 
French,  29  Cal.  App.  725,  166  Pac.  518. 

5.  Where  the  Judgment  affirmed  on  ap- 
peal became  final  prior  to  the  amendment  of 
1913  to  this  section  allowing  expenses  for 
briefs  printed,  the  respondent  can  not  have 
the  cost  of  printing  her  brief  in  answer  to 
the  petition  of  the  appellant  for  a  hearing 
of  the  appeal  in  the  supreme  court,  notwith- 
standing the  provision  of  section  1824  of  the 
code  that  the  time  for  filing  the  memoran- 
dum of  costs  on  appeal  is  limited  to  begin 
after  the  filing  of  the  remittitur  in  the  su- 
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perior  court. — Eaton  v.  Southern  Pac.  Co., 
31  Cal.  App.  379,  160  Pac.  687. 

6.  Where  the  reporter's  transcript  was 
obtained  by  respondent  solely  for  the  pur- 
pose of  asslstiner  counsel  In  the  preparation 
of  amendments  to  a  bill  of  exceptions  pro- 
posed by  defendant  on  his  motion  for  a  new 
trial,  the  expense  thereof  can  not  be  allowed 
as  an  item  of  costs,  belner  purely  an  expense 
Incurred  in  the  conduct  of  the  case  In  the 
superior  court  and  not  a  part  of  the  prep- 
aration of  the  record  for  the  appeal. — Eaton 
V.  Southern  Pac.  Co.,  31  Cal.  App.  379.  160 
Pac.  687. 

•  7.  Since  the  right  of  the  prevalllnfir  party 
to  recover  any  costs  on  appeal  is  obtained  by 
virtue  of  the  judgnncnt  as  rendered,  this 
necessarily  Includes  the  assumption  that  he 
Is  to  have  those  costs  and  only  those  costs 
to  which  he  Is  entitled  by  law  at  the  time 
of  the  rendition  of  such  judirment. — Eaton 
V.  Southern  Pac.  Co.,  81  Cal.  App.  379,  160 
Pac.  687. 

§  1030. 

1.  Invalid  tender. — ^The  plaintiff  is  not 
precluded  from  recovering  costs  where  the 
tender  was  not  only  insufficient  but  made 
after  the  action  had  been  commenced. — 
Fell  V.  Frierson,  171  Cal.  351,  153  Pac.  229. 

§1038. 

BILL  OF  COSTS  AND  AFFIDAVIT. 

1—3.  Construction  of  section. 

4.  Memorandum   of   bill   of  costs — Service 

of. 

5.  Right  to  tax  costs — When  accrues. 

1.  Coniitr«<>tlon  of  ncctlon. — This  section 
is  a  statute  of  limitation  as  to  the  subject 
to  which  It  applies.  If  a  party  falls  within 
the  time  prescribed  to  file  and  serve  his 
memorandum  of  costs  he  Is  conclusively 
deemed  to  have  waived  them.  If  the  ad- 
verse party  fails,  within  the  specified  time, 
to  file  a  notice  of  motion  to  have  the  costs 
taxed  he  waives  any  and  all  objections 
thereto. — Griffith  v.  Welbanks  &  Co.,  26  Cal. 
App.  477,  147  Pac.  986. 

2.  The  terms  of  this  section  are  manda- 
tory, and  a  substantially  strict  compliance 
is  required  not  alone  by  the  party  claiming 
costs,  but  also  by  the  party  dissatisfled. — 
Griffith  V.  Welbanks  &  Co.,  26  Cal.  App.  477, 
147  Pac.  986. 

3.  If  a  party  to  an  action  against  whom 
costs  are  awarded  neglects  within  the  time 
specified  herein  to  apply  to  the  court  to  have 
the  same  taxed,  he  is  deemed  to  have  as- 
sented to  the  correctness  and  lawfulness  of 
the  item43  as  claimed  in  the  verified  memor- 
andum of  costs  as  filed,  the  total  of  which 
upon  being  entered  in  the  Judgment  by  the 
clerk  is  of  the  same  force  and  effect  as  any 
other  part  of  the  judgment. — ^Mojave  &  B.  R. 
Co.  V.  Cuddeback,  28  Cal.  App.  489,  152  Pac. 
943. 

4.  Memorandnm  of  bill  of  costs— 'Service 

of. — Service  of  the  memorandum  or  copy  is 
an  indispensable  step  to  be  taken  before  the 


matter  of  costs  may  be  considered  by  the 
court  or  judge. — Griffith  v.  Welbanks  &  Co., 
26  Cal.  App.  477,  147  Pac.  986. 

IS.    Right  to  tax  coats— WbeB    accraen. — 

The  right  to  costs  accrues  at  the  time  when 
the  Judgment  is  rendered  notwithstanding 
that  the  Judgment  has  not  become  final  or 
that  entry  thereof  has  been  stayed. — Eaton 
V.  Southern  Pac.  Co.,  31  Cal.  App.  879,  160 
Pac.  687. 


§1045. 


1.  Loss  of  pleadings. — ^A  Judgment  ren- 
dered on  a  Justice's  court  appeal  can  not  be 
questioned  on  the  ground  that  the  superior 
court  was  without  Jurisdiction  to  try  the 
case,  for  the  reason  that  the  Justice's  court 
had  no  Jurisdiction  on  account  of  the  loss  of 
the  original  complaint  and  the  lack  of  any 
copy  thereof  on  file  therein,  where  trial  was 
had  on  the  merits  in  the  superior  court 
without  objection  being  made  to  the  Juris- 
diction of  the  superior  court,  or  other  objec- 
tion, except  to  the  motion  to  substitute  a 
copy  for  the  original  lost  complaint. — ^Brians 
V.  Superior  Court,  82  Cal.  App.  206,  162  Pac. 
420. 


§1048. 


1.  Couolldatlon  of  actions— OonstmctloB 
of  section. — ^There  is  no  warrant  for  con- 
struing this  section  as  requiring  a  consoli- 
dation simply  because  the  causes  of  action 
might  have  been  Joined;  in  other  words  the 
word  "may"  need  not  be  construed  as 
"must."  The  court  is  hereby  authorized  to 
consolidate  cases  involving  causes  of  action 
which  might  have  been  Joined,  where,  in  its 
Judgment,  the  interests  of  Justice  make  it 
proper  that  a  consolidation  should  be  had. 
— Realty  Const  &  Mortg.  Co.  v.  Superior 
Court,  165  Cal.  543,  132  Pac.  1048. 


§1048. 


1.  Action  pending  vrhcn-— Consrtmctlon  of 
section. — An  action  once  instituted  is  thence- 
forth pending  at  every  instant  of  time  until 
final  Judgment  has  been  pronounced  and  en- 
tered up. — Cain  V.  French,  29  Cal.  App.  725, 
156  Pac.  518. 

2.  It  is  obvious  that  a  Judgment  rendered 
and  entered  in  an  action  can  not  become 
final  so  long  as  the  action  is  pending  within 
the  meaning  of  this  section. — Borges  v.  Hill- 
man,  29  Cal.  App.  144,  154  Pac.  1076. 


§1054. 


1.  Bxtcnslon  of  time  to  do  act— Constrae- 
tton  of  section. — The  court  is  hereby  given 
power  to  extend  the  time  for  proposing  a 
statement  for  a  period  of  thirty  days.  The 
court  can  not  by  its  own  rule  divest  itself 
of  this  power.  In  the  absence  of  any  show- 
ing to  the  contrary,  it  will  be  presumed  on 
appeal,  that  the  court  disregarded  its  rule, 
for  sufficient  cause  and  to  subserve  the  ends 
of  Justice,  as  it  has  the  power  to  do. — Con- 
nell  V.  Higgins,  170  Cal.  541,  150  Pac.  769. 
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2.  An  order  extendingr  the  time  for  the 
service  of  a  bill  of  exceptions  which  is 
within  the  limitations  of  this  section  is  not 
invalid,  because  in  conflict  with  a  rule  of 
court  providing  that  the  time  could  not  be 
extended  for  a  period,  which  Includinsr  the 
time  covered  by  stipulation,  would  exceed 
thirty  days. — ^Lantz  v.  Cole,  172  Cal.  246,  166 
Pac.  46. 

§1067. 

1.  Uadertakiags  Requisites  of. — ^Under- 
takings need  not  be  in  precise  conformity 
with  the  statutory  rules. — Hammond  v. 
United  States  Fidelity  &  Guar.  Co.,  29  Cal. 
App.  464,  166  Pac.  1028. 

2B.  — >Aiildavit  of  ■■retico— No  part  of. — 
The  affidavit  of  sureties  constitutes  no  part 


of  the  contract  of  the  sureties. — Bauer's 
Law  &  Coll.  Co.  V.  Superior  Court,  169  Cal. 
296.  146  Pac.  866. 

§  1058. 

1.  state  as  party  aeed  Bot  give  bOMd— 
ComstmetloA  of  aeetlon. — The  state  superin* 
tendent  of  banks  when  performing  his  du- 
ties in  taking  possession  of  and  liquidating 
the  assets  of  a  banking  corporation  is  act- 
ing as  a  state  officer  in  his  official  capacity 
within  the  meaning  of  this  section,  and  is 
therefore  exempted  from  giving  an  under- 
taking on  appeal  for  a  stay  of  execution. — , 
Mercantile  Trust  Co.  v.  Miller,  166  Cal.  668. 
187  Pac.  913. 
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§1068. 

CBRTIORARI. 

1--4.  As  to  When  granted. 
6-8.  What  reviewable  on. 

1.  As  to  when  gmnteC — The  writ  of  re- 
view lies  only  when  the  final  determination 
of  an  inferior  court,  tribunal  or  board  is  in 
excess  of  its  Jurisdiction;  it  does  not  He  to 
determine  the  correctness,  in  point  of  law, 
of  rulings  or  decisions  made  by  such  court, 
tribunal  or  board,  upon  objections  made  or 
questions  arising  in  the  course  of  the  pro- 
ceeding or  cause  preliminary  and  prior  to 
the  final  determination  regarding  the  action 
which  it  is  asked  to  take  in  the  matter. — 
Holabird  v.  Railroad  Commission,  171  Cal. 
691,  164  Pac.  881. 

2.  It  has  been  uniformly  held,  in  accord 
with  the  provisions  of  section  1068  of  the 
Code  of  Civil  Procedure,  that  if  a  party  has 
the  right  of  appeal  from  an  order  in  excess 
of  Jurisdiction,  he  can  not  have  such  order 
reviewed  in  certiorari  proceedings. — ^Hilde- 
brand  v.  Superior  Court,  178  Cal.  86,  159 
Pac.  147. 

3.  Application  to  the  district  court  of  ap- 
peals for  a  writ  of  review  having  been  de- 
nied, supreme  court  will  nbt  grant  certi- 
orari.— Snyder  v.  Plummer,  174  Cal.  118, 
162  Pac.  1040. 

4.  The  denial  is  made  solely  for  the  rea- 
son that  the  order  of  the  superior  court 
sought  to  be  reviewed  is  a  special  order 
made  after  final  Judgment,  and  is  therefore 
one  from  which  an  appeal  lies,  and  this 
being  so,  certiorari  will  not  lie. — Snyder  v. 
Plummer,   174  Cal.   118,  162  Pac.  1040. 

5.  Wbat  reviewable  on. — Certiorari  will 
not  go  to  restrain  mere  errors  by  the  court 
below.  It  is  only  an  excess  of  Jurisdiction 
which    may    be   reached    in   this   manner. — 


Reclamation  Dist.  No.  1500  v.  Superior  Court, 
171  Cal.  672,  164  Pac.  845. 

6.  The  functions  of  the  railroad  commis- 
sion being  Judicial,  the  supreme  court  would 
have  Jurisdiction  in  certiorari  to  review  its 
final  decision  without  any  express  grant  of 
Jurisdiction  in  the  act  creating  the  commis- 
sion. The  statutory  Jurisdiction  of  this  sec- 
tion and  article  VI,  section  4,  constitution, 
can  extend  only  to  the  inquiry  as  to  whether 
the  commission  had  exceeded  its  authority. 
— ^Marin  Water  &  Power  Co.  v.  Railroad 
Commission,  171  Cal.  706,  1S4  Pac.  864. 

7.  The  issuance  of  a  liquor  license  by  a 
city  council  contrary  to  a  "zone"  ordinance 
is  in  excess  of  Jurisdiction,  and  therefore 
subject  to  review  by  certiorari. — Rigdon  v. 
San  Diego,  30  Cal.  App.  107,  167  Pac  618. 

8.  The  action  of  a  city  council  in  con- 
sidering applications  for  liquor  licenses  is 
so  far  Judicial  as  to  be  subject  to  review  on 
certiorari. — Rigdon  v.  San  Diego,  30  Cal. 
App.  107,  157  Pac.  618. 

§1069. 

APPLICATIOlf  FOR  WRIT  OP 
CBRTIORARI. 

1.  As  to  who  may  apply  for. 

2.  Proof  of  interest. 

8.  Premature  application  for. 


1.  As  to  wko  may  apply  for« — Only  one 
"beneficially  interested"  may  maintain  cer- 
tiorari proceedings;  and  in  such  action  to 
quiet  title  parties  other  than  the  bank  who 
make  adverse  claims  to  ownership  of  the 
property  are  not  so  interested  as  to  entitle 
them  to  maintain  certiorari  proceedings  to 
annul  the  order  for  assignment  of  the  note 
and  mortgage  and  subrogation  to  the  rights 
of  the  mortgagee. — Hildebrand  v.  Superior 
Court,  173  Cal.  86,  169  Pac.  147. 
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3.  ^TO0t  of  Interest.  —  The  question 
whether  the  petitioners  are  "beneficially  in- 
terested" should  be  raised  and  determined 
by  objection  appropriately  expressed  by  de- 
murrer or  motion  to  dismiss  the  proceedinflrs, 
and  where  no  such  objection  is  raised  and 
the  return  of  the  writ  has  been  made,  the 
petitioners  are  not  required  to  make  proof 
of  their  capacity. — ^Riffdon  v.  City  of  San 
Diesro.  80  Cal.  App.  107,  167  Pac.  518. 

S.  PrematBre  appUeatloB  tor* — An  appli- 
cation for  a  writ  of  review  to  annul  an  al- 
leged decision  and  order  made  by  the  rail- 
road commission  upon  the  overrulinflr  of  a 
demurrer  to  a  complaint  praying  for  an  or- 
der requiring  the  receiver  of  a  water  com- 
pany to  deliver  water  to  the  complainant  for 
irrigation  purposes  upon  payment  of  the 
usual  rates,  that  such  company  was  a  public 
utility,  and  therefore  subject  to  the  Juris- 
diction of  the  commission,  is  premature  and 
must  be  dismissed,  as  such  decision  is  not  a 
final  adjudication  of  the  case,  but  prelimin- 
ary only  to  such  final  adjudication. — Hola« 
bird  V.  Railroad  Commission,  171  Cal.  691, 
154  Pac.  881. 

§1074. 

1.  BSztent  ef  review  ob  eertlerail  Cob* 
strBctlOB  off  BcetloB^— The  provision  of  this 
section  (enacted  prior  to  the  constitution  of 
1879)  that  the  review  can  not  be  extended 
further  than  to  determine  whether  the  in- 
ferior tribunal  "has  regularly  pursued  the 
authority  of  such  tribunal,  board  or  officer" 
does  not  assume  to  enlarge  the  range  of  in- 
quiry or  purpose  as  defined  in  section  1068. 
The  clause  "whether  the  tribunal  has  regu- 
larly pursued  its  authority"  is  the  equiva- 
lent of  "whether  it  has  exceeded  Its 
Jurisdiction." — ^Pacific  Tel.  &  Tel.  Co.  v.  Eshle- 
man,  166  Cal.  640,  Abb.  Cms.  1915C  822,  50  Ii« 
R.  A.  (N.  S.)  652,  137  Pac.  1119. 

2.  Certiorari  is  not  a  collateral,  but  a  di- 
rect attack,  and  under  this  writ  the  exist- 
ence of  the  Jurisdictional  facts  may  be  a 
subject  of  inquiry.  To  this  end  the  evidence 
itself  may,  in  proper  cases,  be  brought  up 
for  examination.  While  the  writ  of  review 
is  not  a  writ  of  error,  and  is  not  a  means 
by  which,  as  upon  appeal,  the  mere  manner 
of  conducting  the  proceedings,  the  rulings  of 
the  court  upon  questions  of  evidence,  and 
other  matters  within  the  Jurisdiction,  in- 
volving the  merits,  however  erroneous  they 
may  be,  can  be  reviewed,  it  is,  nevertheless, 
a  means  by  which  the  power  of  the  court 
In  the  premises  can  be  inquired  into;  and 
for  this  purpose  the  review  extends,  not 
only  to  the  whole  of  the  record  of  the  court 
below,  but  even  to  the  evidence  itself,  where 
necessary  to  determine  the  Jurisdictional 
fact. — areat  Western  Power  Co.  v.  Pillsbury, 
170  Cal.  180,  9  M.  C.  C.  A.  466.  149  Pac.  85. 


§1075. 


1.     HearlBv    oa    vetnrm    of    eerttomrL — A 

minute  order  dismissing  a  petition  for  a 
writ  of  review  is  not  a  Judgment  rendered 
upon  the  return  of  an  inferior  tribunal 
from  which  an  appeal  lies.  Where  this,  how- 
ever,  is  contradicted   by   the  fact   that   the 


writ  was  Issued  and  a  return  thereafter 
made,  but  there  is  nothing  to  show  that  a 
hearing  was  ever  had,  the  matter  is  still 
pending  and  should  be  heard. — ^Frede  v. 
Justices*  Court,  80  Cal.  App.  85,  157  Pac. 
528. 

2.  On  certiorari  proceedings  to  review 
and  annul  a  resolution  of  a  city  council, 
after  the  return  to  the  writ  has  been  made 
and  no  other  steps  taken  by  the  respondents 
to  question  the  sufficiency  of  the  petition  as 
to  the  capacity  of  the  parties  petitioning  to 
sue,  it  is  not  necessary  that  the  petitioners 
be  put  upon  proof  as  to  the  allegation  of 
competency;  the  court  is  entitled  to  consider 
the  case  upon  the  issue  of  law  presented  by 
a  motion  for  Judgment  upon  the  facts  shown 
by  the  return;  and  the  matter  of  the  compe- 
tency of  the  parties  to  sue  or  the  sufficiency 
of  the  petition  in  its  statement  of  facts 
showing  such  competency  should  be  raised 
by  demurrer  or  motion  to  dismiss  the  pro- 
ceeding.— Rlgdon  V.  City  of  San  Diego,  80 
Cal.  App.  107,  157  Pac.  618. 

§1077. 

1.  JBdsBMBt-roUs— OoBstrBotlOB  of  see* 
tloB. — ^The  court  in  this  case  declines  to 
consider  a  supplemental  transcript  for  the 
reason  that  the  appellants  have  chosen  to 
present  their  appeal  upon  the  papers  and 
record  as  being  that  designated  in  section 
1077  of  the  Code  of  Civil  Procedure.— Rigdon 
V.  City  of  San  Diego,  80  CaL  App.  107,  167 
Pac.  513. 

2.  The  requirement  that  the  Judgment- 
roll  certified  must  show  the  issuance  and 
existence  of  a  writ  and  a  return  doubtless 
rests  upon  the  theory  that,  inasmuch  as  the 
return  to  the  writ  is  the  basis  of  the  Judg- 
ment reviewed  by  the  court,  it  should  appear 
as  a  part  of  the  record  on  appeal. — Dono- 
van V.  Board  of  Police  C^mmrs.,  82  Cal. 
App.  892. 


§1066. 


MAlfDAMUS. 


1,  2.  As  to  when  lies — In  general. 
8.  — ^To  coerce  official  action. 

4.  — ^To  compel  audit  of  claim. 

5.  — To  compel  calling  of  election. 

6,  7.  — To  compel  entry  of  decree  of  divorce. 

8.  — To  compel   exercise  of  discretion. 
9,  10.  — ^To  compel  to  proceed  with  action^ 
Settle  bill  of  exceptions. 

11.  — To  deliver    property    in    replevin    to 

plaintiff. 

12.  — To  punish  for  contempt 

1.  Aa  to  wkOB  Ilea— IB  geBeral. — ^Where 
there  is  no  conflicting  evidence  nor  dispute 
as  to  the  facts  and  the  decision  depends 
wholly  upon  questions  of  law,  and  the  law 
enjoins  upon  a  board  as  a  duty  an  act  the 
performance  of  which  is  refused,  mandamus 
will  lie  where  there  is  no  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law. — San  Diego  &  Ariz.  R.  Co.  v.  State 
Board  of  Equalization,  165  Cal.  560,  132  Pac. 
1044. 

2.  Mandamus  can  not  be  invoked  to  com- 
pel the  police  commissioners  of  San  Fran- 
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Cisco  to  errant  a  pension  before  a  proper  de- 
mand has  been  made  upon  them.— French  v. 
Cook,  173  Cal.  126,  160  Pac.  411. 

8.  .^JTo  coerce  olllclal  action. — If  a  con- 
tractual rigrht  is  so  Inseparably  bound  with 
an  Imperative  duty  laid  upon  public  officials 
by  law  as  to  require  the  performance  of  the 
duty  of  the  officers  to  further  secure  such 
rigrht,  mandamus  may  be  Invoked  to  coerce 
such  official  action. — ^Morelngr  v.  Shields,  28 
Cal.  App.  513,  152  Pac.  964. 

4.  —To  compel  aodlt  of  claim. — The  prin- 
ciple that  the  state  can  not  be  sued  without 
its  consent  has  no  application  to  a  proceed- 
ing* In  mandamus  to  compel  the  state  board 
of  control  to  audit  a  claim  for  services  ren- 
dered to  the  state  conservation  commission. 
— U'Ren  V.  State  Board  of  Control,  31  Cal. 
App.  6.  159  Pac.  615. 

5.  —To  compel  calling  election. — Inas' 
much  as  the  law  does  not  specially  or  at  all 
enjoin  the  holding  of  an  election,  even 
though  the  requisite  number  of  qualified 
voters  has  petitioned  therefor,  a  writ  of 
mandate  will  not  lie  to  compel  the  directors 
of  an  irrigation  district  to  call  such  elec- 
tion.— Imperial  Land  Co.  v.  Imperial  Irr. 
Dist.,  26  Cal.  App.  529,  147  Pac.  593. 

6.  -—To  compel  entry  of  decree  of  divorce. 
— Where  an  appeal  is  pending  and  undeter- 
mined from  the  portion  of  an  Interlocutory 
decree  of  divorce  making  provision  for  the 
maintenance  and  support  of  the  wife,  man- 
damus will  not  lie  to  compel  the  superior 
court  to  enter  the  final  decree,  notwithstand- 
ing  the  interlocutory  decree  has  become  final 
with  respect  to  the  plaintiff's  right  to  a 
divorce. — ^Newell  v.  Superior  Court,  27  Cal. 
App.  343.  149  Pac.  998. 

7.  After  the  expiration  of  a  year  from  the 
entry  of  the  interlocutory  decree  in  a  di- 
vorce action,  if  no  appeal  has  been  taken, 
a  writ  of  mandate  may  issue  at  the  instance 
of  the  plaintiff  to  require  that  the  court 
grant  the  final  decree. — Newell  v.  Superior 
Court,  29  Cal.  App.  694,  159  Pac.  736. 

8.  —To  compel .  exercise  of  dljicretlon. — 
Even  where  discretion  is  vested,  if  that  dis- 
cretion under  the  facts  can  be  legally  ex- 
ercised in  but  one  way,  mandate  will  lie  to 
compel  the  inferior  tribunal  so  to  exercise  it. 
— ^Newlands  v.  Superior  Court,  371  Cal.  741, 
154  Pac.  829. 

9.  ^To  compel  to  proceed  -with  action^.— 
Settle  bin  of  exceptions. — ^Notwithstanding 
the  Imprisonment  of  the  plaintiff  in  a  civil 
action  in  the  state  prison,  upon  the  convic- 
tion of  a  felony,  after  the  filing  by  him  of 
a  complaint  in  the  civil  action,  the  defendant 
in  the  action  has  the  right  to  have  the  ac- 
tion proceed,  and  upon  the  court's  refusal 
to  proceed  with  the  case,  mandamus  will 
issue  to  compel  it. — Castera  v.  Superior 
Court,  29  Cal.  App.  694,  169  Pac.  785. 

10.  Mandamus  will  lie  to  compel  the  set- 
tlement of  bill  of  exceptions,  notwithstand- 
ing no  appeal  was  taken  from  the  order  dis- 
missing the  motion  for  a  new  trial,  since  tVie 
moving  parties  are  entitled  to  use  such 
bill  on  their  appeal  from  the  Judgment. — 
Slye  V.  Hunt,  29  Cal.  App.  117,  164  Pac.  607. 


11.  —To  deliver  propcrtT  In  feplevia  to 
plaintiff. — ^Where  the  defendant  in  replevin 
seeks  a  redelivery  of  the  property,  but  his 
sureties  fall  to  Justify,  the  sheriff  must  de- 
liver the  property  to  the  plaintiff:  and  if  he 
declines  to  do  so,  he  may  be  compelled  by 
mandamus.—- 'Bailey  v.  Baker,  28  Cal.  App. 
587,  153  Pac.  242. 

12.  —To  punish  for  contempt. — ^In  proper 
cases  the  superior  court  should  issue  cita- 
tions In  contempt  and  punish  for  disobedi- 
ence to  its  orders,  including  injunctions,  and 
mandate  is  the  proper  remedy  where  the 
court  refuses  to  hear  and  decide  such  a  con- 
tempt proceeding. — United  Railroads  of  San 
I'rancisco  v.  Superior  Court,  172  Cal.  80,  155 
Pac.  463. 

§  1086. 

IVRIT  OF  MANDATES. 

1,2.  As  to  when  writ  issues. 

3.  — By  city  against  oflllclals  of  city. 

4.  Showing  necessary. 

5.  Prayer      of      complaint  —  Amendment, 

changing  to  equitable  relief. 

1.  As  to  when  writ  Issues. — ^Where  one 
has  a  substantial  right  to  protect  or  enforce, 
and  this  may  be  accomplished  by  mandamus, 
and  there  is  no  other  plain,  speedy  and  ade- 
quate remedy  in  the  ordinary  course  of  law, 
he  is  entitled,  as  a  matter  of  right,  to  the 
writ,  and  a  court  can  not  lawfully  refuse  It. 
— ^Larkln  v.  Superior  Court,  171  Cal.  719,  154 
Pac.  841. 

2.  The  writ  of  mandate  should  not  issue 
if  there  is  a  plain,  speedy  and  adequate 
remedy  at  law. — White  v.  Mathews,  29  Cal. 
App.  634,  156  Pac.  372.    ' 

8.     —By    eitj    asalnnt    olllclal     of    city. — ' 

Where  officers  of  a  city  charged  with  the 
performance  of  ministerial  duties,  neglect 
or  refuse  to  follow  the  direction  of  the  law 
under  which  they  have  assumed  office.  It 
would  seem  most  proper  that  the  city  by  its 
common  council  should  be  permitted  in  a 
proceeding  of  this  kind  to  compel  such  offi- 
cers to  fulfill  the  obligation  which  their  oath 
has  Imposed  upon  them. — City  of  San  Diego 
V.  Capps,  32  Cal.  App.  461.  163  Pac.  235. 

4.  Showing  necessary. — A  resident  prop- 
erty owner  and  taxpayer  of  the  county  of 
Los  Angeles  has  no  right  to  maintain  a  pro- 
ceeding in  mandamus  to  compel  the  sheriff 
to  pay  Into  the  county  treasury  certain  fees 
collected  and  alleged  to  have  been  wrong- 
fully appropriated  by  him,  in  the  absence  of 
any  showing  that  the  proper  county  officers 
have  refused  to  commence  or  prosecute  such 
a  proceeding. — Keith  v.  Hammel,  29  CaL  App. 
131,  154  Pac.  871. 

5.  Prayer  of  complaint  —  Amendmcntt 
changing  to  equitable  relief. — It  is  Irregular 
under  our  system  of  procedure  to  change  a 
proceeding  in  mandamus  to  an  action  for 
equitable  relief  or  for  the  recovery  of  dam- 
ages by  an  amendment  of  the  complaint. — 
Franscionl  v.  Soledad  Land  &  Water  Co.,  170 
Cal.  221,  149  Pac.  161. 
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§1087. 

1.     Alternate     or     peremptory   v«rrit« — The 

rule  that  a  petitioner  for  a  writ  of  mandate 
is  concluded  by  the  terms  of  the  alternative 
writ,  and  that  where  the  alternative  writ  Is 
awarded  for  a  purpose  partly  "proper  and 
partly  improper,  the  court  will  not  enforce 
it  by  a  peremptory  mandamus  as  to  that 
which  Is  proper,  but  will  give  judgment  for 
the  respondent,  Is  not  an  Iron-bound  one,  to 
be  enforced  by  a  court  regrardless  of  circum- 
stances, but  is  one  to  be  applied  in  conson- 
ance with  principles  of  fairness  and  justice. 
— Larkln  v.  Superior  Court,  171  Cal.  719,  154 
Pac.  841. 

§1103. 

1.  ProMbltlon,  when  laaned. — A  writ  of 
prohibition  will  issue  to  restrain  a  superior 
court  from  prosecuting:  an  action  on  behalf 
of  a  county  for  an  injunction  restrainingr  a- 
reclamation  district  and  its  trustees  from 
construotlnfir  certain  levees  as  provided  for 
by  a  valid  act  of  the  legislature,  on  the 
ground  that  under  the  provisions  of  subdivi- 
sion 4  of  section  3423  of  the  Civil  Code  an 
injunction  does  not  lie  to  restrain  the  execu- 
tion of  a  public  statute  by  public  offlcers,  and 
the  court  is  therefore  without  jurisdiction 
to  grant  the  relief  sought. — Reclamation 
Dlst.  No.  1500  V.  Superior  Court,  171  Cal.  672, 
154  Pac.  845. 

2.  Even  though  the  lower  tribunal  is 
about  to  exceed  its  jurisdiction,  the  writ 
will  not  lie  where  there  is  "a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course 
of  law." — Reclamation  Dlst  No.  1500  v.  Su- 
perior Court,  171  Cal.  672,  154  Pac.  845. 

3.  The  writ  of  prohibition  does  not  lie 
to  prohibit  the  doing  of  a  ministerial  act. — 
McKamy  v.  City  of  Bakersfleld,  26  Cal.  App. 
315.  146  Pac.  910. 

4.  A  writ  of  prohibition  will  not  issue  to 
restrain  the  superior  court  from  enforcing 
obedience  to  an  order  made  by  It  in  an  ac- 
tion for  the  foreclosure  of  a  chattel  mort- 
gage directing  a  party  defendant  to  deliver 
certain  of  the  mortgaged  chattels  in  her 
possession  to  the  receiver  appointed  in  the 
action,  on  the  ground  that  the  citation  in 
contempt  proceedings  based  upon  her  refusal 
to  comply  with  the  order  was  not  person- 
ally served  upon  her,  where  she  nevertheless 
appeared  in  obedience  to  the  citation  and 
admitted  the  possession,  and  the  court 
thereupon  made  a  new  order  directing  her 
to  make  such  delivery. — Crouse  v.  Superior 
Court,  28  Cal.  App.  625,  153  Pac.  723. 

5.  In  an  action  for  the  foreclosure  of  a 
chattel  mortgage,  prohibition  will  not  lie 
to  restrain  the  superior  court  from  enforc- 
ing obedience  to  its  order  directing  a  party 
defendant  to  deliver  certain  of  the  mort- 
gaged chattels  in  her  possession  to  the  re- 
ceiver appointed  in  the  action,  where  she 
was  present  in  open  court  at  the  time  of 
the  making  of  such  order,  notwithstanding 
the  order  to  show  cause,  based  upon  her 
refusal  to  comply  with  a  previous  order  to 
turn  over  the  property,  was  not  properly 
served  upon  her. — Crouse  v.  Superior  Court, 
28  Cal.  App.  626,  153  Pac.  723. 
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6.  Prohibition  will  not  He  to  prevent  the 
justice's  court  from  carrying  into  effect  its 
judgment  convicting  certain  persons  of  hav- 
ing in  their  possession  cocaine,  morphine  and 
opium  contrary  to  the  state  poison  law,  and 
from  confiscating  such  drugs,  upon  the 
ground  that  the  conditions  under  which  the 
possession  of  the  drugs  was  had  showed  a 
state  of  facts  which  afforded  a  complete 
defense  to  the  charge,  since  the  justice's 
court,  having  jurisdiction  of  the  offense,  has 
the  right  to  determine  the  sufficiency  of 
such  defense,  and  the  remedy  of  the  defend- 
ants is  by  appeal  therefrom. — McGlnis  v. 
Justices'  Court,  28  Cal.  App.  680,  153  Pac. 
728. 

7.  Where  a  court  in  a  criminal  case  Is 
vested  with  jurisdiction  of  the  person  and 
offense,  mere  errors  or  irregularities  of  pro- 
cedure can  be  corrected  on  appeal  only,  the 
latter  method  furnishing  a  complete  and 
adequate  remedy.  —  McGInis  v.  Justices' 
Court,  28  Cal.  App.  680.  153  Pac.  728. 

8.  An  error  not  involving  a  question  of 
jurisdiction  can  not  be  corrected  on  prohi- 
bition.— Judd  V.  Superior  Court,  29  Cal.  App. 
671,  157  Pac.  566. 

§  1109. 

1.  Rnlea  of  practice. — The  rules  of  prac- 
tice and  procedure  are  Intended  as  a  means 
and  not  as  ends. — Marshall  v.  Wentz,  28  Cal. 
App.  540,  153  Pac.  244. 

§  nil. 

1.  liVho  niajr  contest  election— Constme- 
tlon  of  section. — This  and  the  following  sec- 
tions furnish  a  procedure  for  contesting  the 
right  of  any  person  elected  to  an  office  to 
be  exercised  In  any  county,  city,  or  political 
subdivision.  There  is  contemplated  an  ad- 
versary proceeding  in  which  the  contestee 
Is  one  who  has  been  declared  elected  and  he 
is  brought  before  the  superior  court  by 
means  of  a  citation  issued  and  served  after 
an  order  providing  for  a  special  session  of 
court  to  hear  the  contest.  These  sections 
are  not  applicable  to  the  contest  of  an  elec- 
tion held  under  the  Wyllie  Local  Option 
Act. — Roche  v.  Superior  Court,  30  Cal.  App. 
255,  157  Pac.  830. 

§  1117. 

1.  statement  of  contest— Amendment  of. 

— Where  the  notice  of  contest  first  filed  set 
out  various  irregularities  or  acts  of  mal- 
conduct  as  grounds  of  the  contest,  but  did 
not  specify  particularly  the  ground  after- 
ward relied  upon,  and  later  and  after  the 
time  had  expired  within  which  the  proceed- 
ing might  be  instituted  the  contestant  was 
permitted  to  amend  his  statement  of  con- 
test by  adding  the  ground  on  which  the 
contest  was  made,  such  an  amendment  was 
not  in  effect  making  a  statement  of  a  new 
cause  or  ground  of  contest. — ^Thornber  v. 
Hart,   29  Cal.  App.  284,  155  Pac.   99. 

2.  The  contestee  is  entitled  to  have  stated 
the  particulars  in  which  it  Is  charged  that 
malconduct  was  committed  on  the  part  of 
the  offlcers  conducting  the  election.     Where 
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in  the  statement  of  contest  first  filed  the 
grround  upon  which  the  contestant  after- 
ward relied  was  not  allegred,  but  other  acts 
of  malconduct  were  alleged,  It  Is  to  Indulge 
great  liberality  to  the  contestant  to  permit 
him  to  amend  his  statement  after  the  time 
had  expired  within  which  the  proceedings 
mlgrht  be  instituted  by  adding  the  later 
grround  of  contest  upon  which  he  relied  in 
the  proof. — ^Thornber  v.  Hart.  29  Cal.  App. 
284,  155  Pac.  99. 

§  1118a. 

1.  special  ■e«alon  of  court  to  kear— Con- 
•troctloB  of  NcctioB. — ^The  requirement  that 
the  court  file  its  findinflrs  and  enter  its  Judgr- 
ment  within  ten  days  after  submission  are 
directory.  While  this  amendment  was  in- 
tended to  hasten  the  work  of  the  courts  it 
was  not  Intended  to  provide  that  the  parties 
to  an  election  contest  should  lose  valuable 
rights  because  of  the  delay  of  the  Judge  in 
making  or  filing  his  findings  and  judgment. 
— Bernardo  v.  Rue,  26  Cal.  App.  108.  146 
Pac.  79. 

§1161. 

UNLAWFUL  DBTAINBR. 

1.  Construction  of  section — In  general. 

2.  — Subdivision  1. 
3.  4.  — Subdivision  2. 

5.  Prerequisites  to  action. 

1.  CoBstmctlon  of  oecUoB— Ib  gOBcral. — 

In  order  to  maintain  the  action  of  unlawful 
detainer,  it  is  essential  that  the  conven- 
tional relationship  of  landlord  and  tenant 
be  shown,  or,  in  other  words,  the  action  is 
limited  to  those  cases  in  which  the  tenant 
is  estopped  to  deny  the  landlord's  title.^ 
Francis  v.  West  Virginia  Oil  Co.,  174  Cal. 
168,  162  Pac.  394. 

2.  — Snbdlvlaloa  1. — A  vendee  in  the  pos- 
session of  land  under  a  contract  of  sale  does 
not,  upon  making  default  in  a  payment  on 
the  purchase  price,  become  a  tenant  at  will 
subject  to  removal  from  the  land  by  the 
summary  method  of  a  suit  in  unlawful  de- 
tainer.— Francis  v.  West  Virginia  Oil  Co.,  53 
Cal.  Dec.  83,  162  Pac.  394. 

S,  — SnbdlvlaloB  2. — Holding  over,  in 
view  of  the  circumstances  outlined  by  sub- 
division 2  of  section  1161  of  the  Code  of 
Civil  Procedure,  establishes  a  presumption 
prima  facie  of  the  renewal  of  the  lease  for 
another  year  upon  the  terms  formerly  ex- 
isting, but  such  presumption  may  be  re- 
butted by  evidence  offered  by  either  party 
to  the  lease. — Cowell  v.  Snyder,  171  Cal.  291. 
152  Pac.  920. 

4.  Where  the  relation  of  landlord  and 
tenant  is  denied  by  the  latter,  the  three- 
day  notice  provided  by  section  1161  of  the 
Code  of  Civil  Procedure  is  not  required  to  be 
given. — ^Levy  v.  Henderson,  31  Cal.  App.  789, 
161  Pac.  1004. 

5.  Prereanlsltco  to  actios* — It  is  not  es- 
sential to  the  maintenance  of  an  action  of 
unlawful  detainer  to  recover  the  possession 
of  premises  described  in  the  lease  as  a  cer- 
tain building  "on  the  southwesterly  line  of 
California  and  Larkin  streets"  in  San  Fran- 


cisco, to  first  bring  an  independent  action  to 
reform  the  description  by  substituting  the 
word  "corner"  for  the  word  *llne."  as  judi- 
cial notice  will  be  taken  of  the  fact  that 
there  is  no  southwesterly  line  of  such 
streets. — Olcovich  v.  Deremberg.  27  Cal.  App. 
194,  149  Pac.  375. 


§1166. 


1.  ComplalBt— SollleieBcy  of« — ^Where  the 
description  is  sufllcient  to  enable  the  lessee 
to  take  possession  of  demised  premises,  it  is 
suflBcient  to  enable  him  to  know  what  prop- 
erty is  demanded  that  he  surrender. — Olco- 
vich V.  Deremberg,  27  Cal.  App.  194,  149 
Pac.  375. 

§  1172.     / 

1.  SbowlBg  reqolred  fey  plalBtilf. — ^That 
the  premises  were  vacant  when  entered  by 
the  defendant  and  they  had  theretofore  been 
occupied  by  tenants  of  the  plaintiff  was 
suflBcient  to  support  the  action. — ^White  v. 
Pfieffer,  165  Cal.  740,  134  Pac.  321. 

§1174. 

1.  JadgmTBtt  amoBBt  of. — ^The  plaintiff 
in  an  unlawful  detainer  action  is  entitled  to 
a  judgment  not  only  for  the  rent  that  was 
due  when  the  action  was  commenced,  but 
also  for  the  rent  that  has  accrued  up  to 
judgment. — Olcovich  v.  Deremberg,  27  Cal. 
App.  194,  149  Pac.  875. 


§  1178. 


1.    Appeals     In     nalawfal    dotateor. — ^The 

judgment  in  an  action  by  unlawful  detainer 
can  not  be  held  void  upon  a  direct  attack 
by  appeal  merely  because  the  aflldavits  upon 
which  the  order  of  publication  of  summons 
in  the  action  was  granted  do  not  appear  in 
the  judgment-roll  as  required  by  section  676 
of  the  Code  of  Civil  Procedure. — William 
Wilson  Co.  V.  Trainer.  27  CaL  App.  43,  148 
Pac.  954. 

§1183. 

MBCHABriCS'  LIBlfS. 

1-5.  Construction  of  section  and  law  gen- 
erally. 
6-9.  — Amendment  of  1911. 

10.  — Bond,  limit  of  recovery  on. 

11.  — ^Mines. 

12.  — ^Vessels  not  included  in. 

18-15.  Constitutionality  —  Amendment      o  f 
1911. 
16.  Change  of  basis  of  action  by  amend- 
ment. 

17-21.  Filing  of  bond. 

22.  Filing  contract. 

23.  Findings — Objection  to  on  appeal. 

24.  Lien    law    governs     assignments     by 

contractor. 

25.  Idaterialman's  right  to  lien. 

1.  CoBatruetloB  of  scetloB  and  law  gOB- 
erally. — The  provision  of  section  1188  of  the 
Code  of  Civil  Procedure  that  a  mechanic's 
or  materialman's  lien  shall  not  in  any  case 
exceed  the  reasonable  value  of  the  work 
done  and  materials  furnished  is  not  appli- 
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cable  to  one  contracting  directly  with  the 
owner,  but  has  reference  to  subcontractors. 
— Boscus  V.  BohliflT.  178  Cal.  687,  162  Pac. 
100. 

2.  The  lien  herein  ffiven  is  only  declara- 
tory of  the  rlgrht  expressly  guaranteed  by 
the  constitution  to  artisans,  mechanics,  la- 
borers, ^and  materialmen  to  a  lien  upon 
property  on  which  they  have  bestowed  labor 
and  material  in  the  improvement  thereof  or 
the  erection  of  a  building  thereon. — Boscus 
V.  Waldmann,  81  Cal.  App.  246,  160  Pac.  180. 

3.  The  flllins  in  of  a  part  of  a  tract  of 
land  of  more  than  fifty  acres  belonslns  to  a 
railroad  company,  the  object  belnff  to  locate 
and  open  an  avenue  across  the  land  to  provide 
a  roadbed  to  which  the  line  of  another  rail- 
road company  miflrht  some  time  be  removed 
from  its  present  location  between  the  com- 
pany's tracks  and  the  proposed  avenue,  can 
not  be  reasonably  held  to  fall  within  the 
provisions  of  this  section  flrivingr  a  lien  to 
persons  performing  labor  upon  or  furnish- 
ing materials  to  be  used  in  the  construction, 
etc.,  of  any  buildinflTt  railroad,  way  or  road 
or  other  structure. — Richmond  Dredging  Co. 
V.  Atchison,  T.  &  8.  F.  R.  Co.,  81  Cal.  App. 
899,  160  Pac.  862. 

See,  also,  post,  C.  C.  P.  pt.,  1 1191. 

4.  The  general  purpose  of  the  mechanic's 
lien  act  is  not  to  be  obstructed  or  deprived 
of  its  elBciency  by  a  subsidiary  provision  in 
the  same  act,  which,  though  presumably  in- 
tended to  Increase,  and  not  diminish,  the 
protection  ffiven  to  the  class  of  persons  de- 
scribed, nevertheless,  if  construed  as  man- 
datory and  jurisdictional,  and  not  merely 
directory,  seriously  Impairs  the  riflrht  con- 
ferred upon  that  class,  and  deprives  persons 
furnishing:  materials  and  labor  for  the  con- 
struction of  public  works  of  the  full  measure 
of  protection  previously  accorded  them  in 
the  body  of  the  act.— United  States  v.  United 
Surety  Co.,  226  Fed.  986. 

5.  A  mechanic's  lien  law  should  receive 
a  liberal,  not  a  narrow  or  technical,  con- 
struction.— ^United  States  v.  United  Surety 
Co.,  226  Fed.  983. 

«.  — AMeBdMeBt  of  l»ll.~It  was  not  the 
Intention  of  the  legislature  in  re  vising  the 
mechanic's  Hen  law  by  the  act  of  IiCay  1, 
1911,  to  depart  from  the  established  doctrine 
that  the  legislature  could  not  create  me- 
chanics' liens  against  a  real  property  in 
excess  of  the  contract  price  where  there 
was  a  valid  contract,  but,  on  the  contrary, 
it  was  the  design  to  follow  such  doctrine 
and  to  protect  lienholders  by  means  of  regu< 
lations  concerning  the  mode  of  contracting 
and  dealing  with  property  for  the  purposes 
of  erecting  improvements  thereon. — Roy- 
stone  Co.  V.  Darling.  171  Cal.  626.  154  Pac.  15. 

7.  The  provision  of  the  revisory  act  of 
1911  that  it  is  the  intent  and  purpose  of 
section  1183  of  the  Code  of  Civil  Procedure 
to  limit  the  owner's  liability,  in  all  cases,  to 
the  measure  of  the  contract  price,  where  he 
shall  have  filed  the  bond  required  by  the 
section,  is  a  plain  declaration  of  intent  to 
make  the  contract  price  the  limit  of  the 
owner's  liability  where  the   bond  has   been 


filed,  and  the  statement  in  section  14  of  the 
act  that  the  act  is  intended  to  make  the 
liens  therein  provided  for  "direct  and  in- 
dependent of  any  account  of  Indebtedness 
between  the  owner  and  the  contractor."  is 
applicable  only  to  the  class  of  liens  where 
the  bond  is  not  filed. — Roystone  Co.  v.  Dar- 
ling. 171  Cal.  526.  164  Pac.  15. 

8.  The  effect  of  such  enactment  is  that 
persons  contracting  for  the  erection  of 
buildings  or  structures  on  their  property 
must  require  the  contractor  to  furnish  such 
bond  and  must  file  the  same  with  the  con- 
tract in  the  recorder's  office  or,  as  an  alter- 
native, he  must  see  to  it  that  the  value  of 
the  work  and  materials  used  in  the  building 
by  the  contractor  is  paid  to  the  persons 
who  furnish  the  same;  a  contract  not  accom- 
panied by  such  bond  is  not  declared  to  be 
invalid,  but  it  furnishes  no  protection  to 
the  owner  against  Hens  for  labor  and  ma- 
terial on  the  building. — ^Roystone  Co.  v.  Dar- 
ling, 171  Cal.  526,  164  Pac.  15. 

9.  The  revisory  act  of  1911  does  not  de- 
prive the  owner  of  the  right  to  contract  for 
the  improvement  of  his  property,  but  allows 
him  to  contract  freely  for  such  improvement 
and  upon  such  terms  as  he  may  deem  for 
his  .best  Interest;  all  it  exacts  from  him,  as 
a  condition  of  such  exemption  from  liabil- 
ity, and  in  order  to  make  his  contract  effec- 
tive, is  that  he  shall  provide  a  reasonable 
security  for  the  constitutional  Hen  given 
for  labor  and  materials  furnished  to  the 
contractor. — Roystone  Co.  v.  Darling,  171 
Cal.  526,  154  Pac.  15. 

!•.  ^-BoBd,  llBilt  of  reeovery  on. — The 
terms  of  the  bond,  as  prescribed  in  section 
1188  of  the  Code  of  Civil  Procedure,  author- 
izes a  recovery  on  the  bond  to  the  amount 
of  the  penalty  thereof,  and  no  more. — Roy- 
stone Co.  V.  Darling,  171  Cal.  526,  154 
Pac.  15. 

11.  — MlBca. — The  presumption  that  the 
contractor,  subcontractor,  superintendent  or 
other  person  having  the  care  of  any  mining 
or  work  or  labor,  etc.,  shall  be  held  to  be 
the  owner  for  the  purposes  of  this  chapter, 
is  a  disputable  one  and  may  be  rebutted  and 
overcome. — Street  v.  Hanard.  27  Cal.  App. 
263.  149  Pac.  770. 

12.  — Vessela  not  iBelvdcd  In. — It  was 
never  the  intention  of  the  legislature  to  in- 
clude a  vessel  under  the  provisions  of  the 
Mechanics'  Lien  Law  (section  1388,  et  seq.). 
— ^United  Iron  Works  v.  Outer  Harbor  D.  & 
W.  Co.,  168  Cal.  81,  141  Pac.  917. 

See,  ante,  C.  C.  P.  pt.,  |  818. 

18.  CoBstttntloBallty  — >  AmeBdmoBt  of 
1011. — In  view  of  the  fact  that  the  constitu- 
tion itself  gives  to  workmen  and  material- 
men a  Hen  upon  property  for  the  value  of 
the  work  and  materials  they  bestow  upon  it 
and  directs  the  legislature  to  provide  for  the 
efRcient  enforcement  of  such  Hens,  It  is  ob- 
vious that  any  legislative  enactment  to  that 
end  which  offers  to  the  property  owner  a 
reasonable  and  practicable  mode  of  improv- 
ing his  property  through  a  contractor  at  a 
fixed    price    and    without    further    liability 
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should  be  construed  as  a  leflritlmate  exer- 
cise of  the  constitutional  mandate. — ^Roy- 
stone  Co.  V.  Darlinsr,  171  Cal.  526,  164 
Pac.   15. 

14.  The  provision  of  the  act  requirlnfir 
persons  who  make  building  contracts  to  file 
a  bond  while  no  such  requirement  is  made 
of  any  other  person  who  may  wish  to  make 
other  kinds  of  contracts,  does  not  render 
such  provision  class  legrislation,  as  the  rigrht 
of  lien  conferred  by  the  constitution  upon 
persons  performingr  labor  or  furnishing  ma- 
terials for  a  building,  establishes  these  per- 
sons as  a  class. — ^Roystone  Co.  v.  Darling, 
171  Cal.   526,  154  Pac.  15. 

16.  The  provision  of  the  revisory  act  of 
1911  requiring  the  owner  to  file  a  bond  to 
secure  liens  is  not  unconstitutional,  and  is 
to  be  distinguished  from  the  amendment  of 
1893  to  section  1203  of  the  Code  of  Civil 
Procedure  requiring  the  filing  of  a  bond, 
which  was  held  to  be  unconstitutional,  as 
the  latter  had  no  connection  with  or  rela- 
tion to  the  constitutional  mechanic's  lien. — 
Roy  stone  Co.  v.  Darling,  171  Cal.  526,  154 
Pac.  15. 

16.  Cbanse  of  basis  of  action  by  amend- 
nient. — Where  the  original  complaint  was 
founded  upon  this  section  an  amendment 
thereto  based  upon  section  1192  does  not 
change  the  cause  of  action  as  originally 
drawn. — Grenfell  Lumber  Co.  v.  Peck,  29  Cal. 
App.  347,  155  Pac.  1012. 

17.  FUlng  of  bond. — ^Under  the  mechan- 
ic's lien  law  as  amended  in  1911,  where  the 
owner  fails  to  file  the  bond  and  contract  in 
the  recorder's  office,  lien  claimants  are  en- 
titled to  a  lien  against  the  property  for  the 
full  amount  of  the  value  of  the  materials 
furnished  and  used  in  the  building  or  the 
labor  done  thereon,  less  any  credits  Justly 
to  be  made  in  favor  of  the  owner  or  con- 
tractor.— Hammond  Lumber  Co.  v.  Willis, 
171  Cal.  566,  163  Pac.  947. 

18.  The  bond  which  section  1183  of  the 
Code  of  Civil  Procedure  provides  for  the  se- 
curity of  the  payment  of  claims  for  labor 
and  materials  is  a  valid  common-law  obli- 
gation, though  not  filed. — Hammond  Lumber 
Co.  V.  Willis,  171  Cal.  566,  163  Pac.  947. 

19.  If  the  bond  refers  speciflcally  to  a 
contract  which  covers  only  a  house,  it  will 
not  cover  labor  or  materials  furnished  in 
the  construction  of  a  garage  on  the  same 
lot. — Hammond  Lumber  Co.  v.  Willis,  171 
Cal.  566,  163  Pac.  947. 

20.  That  some  of  the  materials  are  fur- 
nished to  a  subcontractor  rather  than  to  the 
original  contractor  does  not  affect  such 
bond. — Hammond  Lumber  Co.  v.  Willis,  171 
Cal.  566,  153  Pac.  947. 

21.  It  is  the  duty  of  the  owner  to  exact 
the  bond  from  the  contractor  and  file  the 
same  in  the  office  of  the  county  recorder  If 
he  would  restrict  his  liability  to  laborers 
and  materialmen  or  subcontractors  for  their 
claims  to  the  contract  price.  If  the  owner 
fails  to  require  the  bond  to  be  executed 
and  filed,  and  none  is  filed,  there  is  then  im- 
posed  upon   him  the   penalty   of  paying  all 


the  liens  to  the  extent  of  the  value  of  the 
work  done  and  materials  furnished. — Boscus 
V.  Waldmann,  31  Cal.  App.  245.  160  Pac.  180. 

22.  Filing  contmct. — ^Where  the  contract 
has  not  been  executed  and  filed  as  provided 
herein  neither  party  may  maintain  an  ac- 
tion based  on  the  contract  against  the  other. 
The  sole  remedy  of  the  contractor  is.  an  ac- 
tion for  the  reasonable  value  of  the  labor 
and  materials  furnished,  which  can  not  ex- 
ceed the  price  fixed  in  the  contract.  He  must 
show  a  substantial  compliance  with  the 
terms  of  the  invalid  contract. — Mannix  v. 
Radke  Co.,  166  Cal.  833,  186  Pac.  52. 

28.  Flndlnga— Objection  to  on  appeal. — In 
an  action  for  the  foreclosure  of  a  mechan- 
ic's lien,  the  plaintiff  can  not  contend  on 
appeal  from  an  adverse  Judgment  that  the 
findings  are  defective,  in  that  they  did  not 
show  that  the  contract  between  the  owner 
and  the  contractor  complied  with  all  the  re- 
quirements of  section  1183  of  the  Code  of  Civil 
Procedure,  as  such  section  read  at  the  time 
of  the  making  of  the  contract,  where  the 
complaint  alleged  the  making  of  a  valid  con- 
tract, and  such  allegation  was  not  denied  in 
the  answer. — Pacific  Portland  Cement  Co.  v. 
Hopkins,  Webster-Hiace  Construction  Co.,  63 
Cal.  Dec.  100,  162  Pac.  1016. 

24.  Lien  la^nr  goverms  assignments  by  eon- 
tractor. — ^Where  a  building  contractor  as- 
signs twenty-five  per  cent  of  the  contract 
price  payable  within  a  specified  time  after 
the  completion  of  the  work,  the  assignment 
is  subject  to  the  operation  of  the  lien  law. — 
Lowry  v.  Law,  27  Cal.  App.  483,  150  Pac.  660. 

25.  Materialman's  rl^bt  to  Ucn. — ^To  en- 
title a  materialman  to  a  lien  under  this  sec- 
tion the  materials  must  be  furnished  to  be 
used  and  must  be  strictly  used,  in  the  con- 
struction of  the  building  or  other  structure 
against  which  the  lien  is  sought  to  be  en- 
forced; this  means  that  the  materials  must 
be  used  not  merely  in  the  process  of  con- 
struction, but  "in  the  structure,"  that  ls» 
must  be  used  as  the  materials  of  which  it 
is  constructed. — OIson-Mahoney  Lumber  Co. 
V.  Dunne  Invest.  Co.,  80  Cal.  App.  332,  169 
Pac.  178. 

§1184. 

MECHANICS'  LIENS — ^NOTICE  TO  OUTNBR. 

1-3.  Construction  of  section. 

4.  Constitutionality. 

5.  Duty  to  withhold  money. 

1.  Constmctlon  of  section.  —  The  pro- 
ceeding authorized  by  this  section  is  sub- 
stantially an  equitable  garnishment  by  the 
claimant  of  the  fund  due  the  contractor  by 
the  owner,  and  secures  to  one  giving  notice 
a  claim  paramount  to  that  of  the  contrac- 
tor, his  assignor,  or  attachments  made  after 
notice. — Miles  v.  Ryan,  172  Cal.  205,  167 
Pac.  5. 

2.  This  section  gives  laborers  and  mate- 
rialmen a  right  to  give  their  notice  any 
time  after  they  contract  to  furnish  the 
labor  or  material,  and  they  may  thus  antici- 
pate any  subsequent  attachment  or  execu- 
tion.    Where  they  wait  until   the  maturity 
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of  the  payment  to  the  contractor  before 
giving  their  notice  it  must  be  iriven  before 
any  assifirnment  is  made,  or  attachment  or 
other  claim  has  accrued  against  the  con- 
tractor, or  their  claims  will  be  postponed  to 
attaching  creditors  whose  attachments  are 
prior  in  time. — Miles  v.  Ryan,  172  Cal.  205, 
157  Pac.  5. 

3.  The  claims  of  laborers  and  material- 
men who  give  notice  after  a*  garnishment 
lias  been  made  under  section  710  is  subor- 
dinate to  the  latter. — ^Miles  v.  Ryan,  172  Cal. 
205,  157  Pac.  5. 

4.  Conatitutloaallty.  —  The  requirements 
of  this  section  are  not  illegal  as  interfering 
with  the  right  of  contract.  The  effect  of 
the  notice  is  to  serve  as  an  "equitable  gar- 
nishment.*' It  is  a  form  of  "equitable  sub- 
roeratlon  regulated  by  statute."  It  Is  an 
equitable  assignment  of  the  amounts  due  or 
to  become  due  to  the  contractor  under  the 
contract  and  entitles  the  persons  serving 
the  notice  to  receive  so  much  of  said 
amounts  as  would  satisfy  their  claims. — 
Diamond  Match  Co.  v.  Sllbersteln,  165  Cal. 
282,  181  Pac.  874. 

5.  I>iity  to  irtthhold  money- — It  is  the 
clear  duty  of  the  owner  under  service  of 
such  notice  to  withhold  from  the  moneys 
due,  or  from  the  first  moneys  that  may  be- 
come due,  a  sum  sufficient  to  protect  him 
against  the  demand  of  the  notice.  Unless 
he  does  this  he  becomes  Justly  liable  under 
later  notices  which  may  be  served  upon  him. 
No  materialman  is  charged  with  knowledgie 
thkt  another  materialman  has  served  the 
owner  with  such  notice  to  withhold,  still 
less  with  knowledge  that  the  owner  con- 
templates withholding  the  funds  out  of  the 
last  payments  that  may  become  due  the  con- 
tractor. The  materialman  reading  the  con- 
tract and  learning  from  its  terms  that 
moneys  are  to  become  due  serves  his  notice, 
and  Is  entitled  to  rely  upon  the  fact  that 
sufficient  of  these  later  payments  will  be 
withheld  to  meet  his  claim.  Of  course,  if 
all  these  payments  have  In  fact  been  ab- 
sorbed under  the  demands  of  the  earlier 
notices,  the  owner  Is  entitled  to  show  that 
fact.  But  he  can  do  this  only  under  the 
construction  here  set  forth — namely,  that 
from  the  time  of  the  service  of  each  notice 
upon  him  he  has  withheld  out  of  the  moneys 
due,  or  first  to  become  due,  funds  to  meet 
the  previous  demands. — Diamond  Match  Co. 
V.  Sllbersteln,  165  Cal.  282,  131  Pac.  874. 

§1185. 

1.     Land   subject  to   Hen— Constraetlon. — 

The  lien  upon  the  land  is  an  incident  to 
the  lien  upon  the  building  as  provided  in 
section  1183.  The  lien  herein  is  limited  to 
the  interest  of  the  person  who  caused  the 
building  to  be  constructed,  but  by  section 
1192  the  interest  of  other  persons  who  with 
the  'knowledge  of  the  construction  fail  to 
disclaim  is  also  subjected  to  the  lien. — 
Hammond  Lumber  Co.  v.  Brown,  165  Cal. 
193.  131  Pac.  368. 


§1187. 

MECHANICS'  LIBNS — ^FILING  CLAIM. 

1-6.  Construction  of  section. 
7-12.  Notice  of  claim — Time  of  filing. 
13.  —Validity  of. 

1.  Constmetlon  of  section. — ^A  cessation 
from  labor  for  thirty  days  is  deemed  a  com- 
pletion of  the  building,  and  the  effect  of  the 
failure  of  the  owner  to  file  and  record  the 
notice  of  cessation  does  not  indefinitely 
postpone  the  time  within  which  the  claim 
of  liens  must  be  filed  within  ninety  days 
filed  within  ninety  days  after  the  expiration 
of  the  thirty-day  period. — Sunset  Lumber 
Co.  V.  Bachelder,  167  Cal.  512,  Ann.  Gas. 
1916B  664,  140  Pac.  35. 

2.  It  is  the  cessation  of  work  upon  the 
building  for  which  the  material  was  fur- 
nished, together  with  its  occupation  or  use 
by  the  owner  that  sets  the  time  running  for 
the  constructive  completion  of  the  building 
under  this  section  as  it  read  in  1909. — Sun- 
set Lumber  Co.  v.  Bachelder,  167  Cal.  512, 
Ann.  Cms.  1916B  664,  140  Pac.  35. 

3.  The  filing  of  a  notice  of  completion  is 
declared  by  section  1187  of  the  Code  of  Civil 
Procedure  to  be  "equivalent  to  a  completion 
for  all  the  purposes  of  this  chapter,"  and 
such  declaration,  when  read  in  connection 
with  this  language  preceding  it,  must  be 
understood  to  mean  that  the  filing  of  such 
notice  of  completion  is  not  mandatory,  but 
"completion  of  the  original  contract"  pre- 
viously mentioned  as  the  thing  which  starts 
running  the  thirty-day  period,  and  that  a 
claim  of  lien  by  a  materialman  or  laborer, 
if  filed  within  thirty  days  after  the  filing 
of  such  notice,  will  be  deemed  to  be  within 
the  time  prescribed,  whether  within  thirty 
days  after  the  actual  completion  or  not. — 
Hughes  Mfg.  &  Lumber  Co.  v.  Hathaway,  174 
Cal.  44,  161  Pac.  1158. 

4.  The  amendment  of  the  code  section 
gives  the  materialman  or  the  one  who  be- 
stows labor  the  option  either  to  file  his 
claim  with  reference  to  the  time  he  ceases 
to  furnish  materials  or  labor,  or  to  wait  and 
take  his  chances  of  knowing  Just  when  the 
building  is  deemed  completed — a  fact  al- 
ways within  the  knowledge  of  the  owner 
and  original  contractor,  but  not  of  the  ma- 
terialman and  laborer. — Yost  v.  Roux,  27 
Cal.  App.  307,  149  Pac.  781. 

5.  Clearly,  the  purpose  was  to  give  to 
persons  interested  notice  of  the  completion 
of  the  work  In  order  that  they  might  In.  due 
time  file  their  claims  of  lien.  Filing  the 
notice  of  completion  is  the  equivalent  of  the 
failure  to  file  it  extends  the  time  for  filing 
claims  of  lien  for  a  period  of  ninety  days 
after  the  actual  completion  of  the  work. 
The  legislature  deemed  such  a  period  ample 
time  for  otherwise  obtaining  information  as 
to  the  time  of  completion.  The  provision 
that  "all  claims  of  Hen  must  be  filed  within 
ninety  days  after  the  completion  of  any 
building"  could  serve  no  purpose  other  than 
to    terminate    the    time    within    which    the 
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claim  of  lien  mlgrht  be  flled.  Such  is  the. 
plain  import  of  'the  langruase  used. — ^Na- 
tional Lumber  Co.  v.  Kennedy,  28  Cal.  App. 
780,  164  Pac.  26. 

6.  The  owner  of  the  buildingr  is  estopped 
from  claiminsr  that  the  lien  of  a  claimant 
other  than  the  original  contractor  was  not 
flled  within  thirty  days  after  occupation  of 
the  buildingTf  where  no  notice  of  such  occu- 
pancy was  flled.  The  requirement  of  the 
fllinsr  of  notice  of  completion  required  ap- 
plies as  well  to  the  statutory  completion  of 
the  buildingr  by  occupation,  acceptance,  or 
cessation  of  labor  as  to  the  actual  comple- 
tion.— ^Boscus  V.  Waldmann,  31  Cal.  App.  246, 
160  Pac.  180. 

7.  Notice  mt  claim— TIiim  of  miaar* — Un- 
der the  provisions  of  section  1187  of  the 
Code  of  Civil  Procedure,  a  claim  of  lien  for 
materials  furnished  in  the  construction  of  a 
building,  flled  within  thirty  days  after  the 
filing  of  notice  of  completion  of  the  build- 
infiT,  is  in  time. — Huffhes  Mfff.  &  Lumber  Co. 
v.  Hathaway,  174  Cal.  44,  161  Pac.  1169. 

8.  Where  no  notice  of  completion  is 
flled,  the  claimant  is  only  required  to  see 
that  his  claim  is  flled  before  the  expiration 
of  the  period  of  ninety  days  after  the  com- 
pletion of  the  buildins;  that  is,  of  the  build- 
in  sr.  as  a  whole,  as  provided  in  the  last  clause 
of  such  section. — Hushes  Mfgr.  &  Lumber  Co. 
V.  Hathaway,  174  Cal.  44,  161  Pac.  1169. 

9.  Under  section  1187  of  the  Code  of  Civil 
Procedure,  as  amended  in  1911,  a  material- 
man may  flle  his  claim  of  lien  within  thirty 
days  after  he  has  "ceased  to  furnish  ma- 
terials," and  the  owner  of  the  buildinsr  can 
not  cut  off  such  statutory  rlg-ht  by  takinsr 
possession  of  the  building  and  treating  it 
as  completed,  while  the  materials  are  still 
beingr  furnished. — Yost  v.  Roux,  27  Cal.  App. 
307.  149  Pac.  781. 

10.  A  notice  of  claim  of  lien  for  the  value 
of  labor  and  materials  furnished  under  a 
contract  for  the  alteration  and  repair  of  a 
dwelllner-house  flled  on  the  fifty-ninth  day 
following  the  cessation  of  work  under  the 
contract  is  filed  in  due  time  where  the  ces- 
sation of  work  was  by  mutual  consent  of 
the  owner  and  contractor  and  was  followed 
by  an  immediate  acceptance  of  the  work.^ 
Trimlett  v.  De  Coursey,  28  Cal.  App.  90.  161 
Pac.  390. 

11.  Under  the  provisions  of  section  1187 
of  the  Code  of  Civil  Procedure,  all  claims 
of  liens  can  be  flled.  The  Hens  must  be 
after  the  completion  of  the  building:,  re- 
grardless  of  whether  or  not  a  notice  of  ces- 
sation of  labor  or  of  completion  of  the 
buildingr  is  flled  as  required  by  the  section. 
— ^National  Lumber  Co.  v.  Kennedy,  28  Cal. 
App.  780,  164  Pac.  26. 

12.  Where  a  building  has  been  completed 
and  occupied,  it  will  not  be  regarded  as  in- 
complete merely  because  a  skylight  proves 
defective  and  has  to  be  remedied. — National 
Lumber  Co.  v.  Kennedy,  28  Cal.  App.  780, 
154  Pac.  26. 

13.  — Talldlty  of« — A  full  and  literal  com- 
pliance with  the  statute  as  to  the  statement 
in  the  notice  "of  the  terms,  time  given  and 


conditions  of  his  contract"  would  require  a 
statement  that  the  price  to  be  paid  was  the 
current  or  market  rate  at  the  time  for  the 
labor  and  materials.  But  where  this  was  in 
fact  what  was  claimed  and  what  was  un- 
derstood by  the  parties,  and  would  be  im- 
plied as  the  contract  in  the  absence  of  a 
speciflc  agreement  otherwise,  an  omission 
so  to  state  under  the  circumstances  will 
not  be  held  to  be  fatal  to  the  validity  of 
the  notice.-— Olson-Mahoney  Lumber  Co.  v. 
Dunne  Inv.  Co.,  80  Cal.  App.  832,  169  Pac. 
178. 

§  1191. 

1*  LlcH  OB  lots  for  Inprovciaemts— Con* 
atmctlos  of  Mcetloa* — ^This  section  does  not 
contemplate  a  building  but  provides  for  im- 
provements to  the  lot  or  street  or  sidewalk 
in  front  of  or  adjoining  the  same. — Orom  v. 
Center,  26  Cal.  ^App.  198,  146  Pac.  186. 

See,  also,  ante,  C.  C.  P.  pt.,  1 1188,  note 
par.  8. 

2.  The  plain  meaning  of  the  statute  is 
that  whoever  contributes  to  the  substantial 
improvement  of  the  lot,  either  by  furnishing 
work  or  material,  is  entitled  to  the  privilege 
of  so  enforcing  his  claim. — Grom  v.  Center, 
26  Cal.  App.  198,  146  Pac  186. 

3.  The  planting  of  a  vineyard  on  prop- 
erty within  an  incorporated  city  or  town  is 
an  "improvement"  within  the  meaning  of 
this  section. — Orom  v.  Center,  26  Cal.  App. 
198,  146  Pac.  186. 

§  1192. 

1*  Building  at  owner's  tauitnnce— Con- 
struction of  section^ — The  effect  of  this  sec- 
tion is  to  put  the  non-disclaiming  owner 
(with  notice)  in  the  position  he  would  have 
occupied  if  he  had  himself  authorized  the 
construction.  If  the  owner  of  a  lot  was 
chargeable  with  notice  of  the  erection  of  a 
building  thereon,  he  becomes  by  statute 
identifled  with  the  persons  who  actually 
caused  the  erection.  Where  the  building 
was  in  fact  authorized  to  be  built  on  the  lot 
the  result  of  the  authorization  and  construc- 
tion falls  upon  those  at  whose  Instance  the 
work  must,  under  the  statute,  be  held  to 
have  been  done. — ^Hammond  Lumber  Co.  v. 
Brown,  166  Cal.  193.  131  Pac.  368. 

2.  An  owner  is  not  required  to  give  the 
notice  of  nonresponsibility  as  provided 
herein  where  there  is  a  valid  recorded  con- 
tract made  on  his  behalf  and  with  his 
knowledge  and  consent,  the  contract  being 
the  measure  of  his  liability. — Paciflc  Mfg. 
Co.  V.  Perry,  31  Cal.  App.  274,  160  Pac.  246. 

8.  Fallnrc  to  flic  disclaimer^  cflfcct  of. — 
Land  on  which  a  building  is  erected  Is  sub- 
ject to  a  lien  where  the  owner  had  knowl- 
edge of  the  construction  and  failed  to  flle 
the  disclaimer  provided  herein.  The  filing 
of  such  notice  is  a  matter  of  defense  to  an 
action  to  foreclose  the  lien,  and  the  fact 
that  the  owner  accepted  the  completed 
work  Is  conclusive  upon  the  question  of 
knowledge. — Boscus  v.  Bohlig,  173  Cal.  687, 
162  Pac.  100. 


4026 


n.] 


RBCOVBRY    BT    CONTRACTOIU- DBFICUSlfCY,  BTC. 


ii  llM-1211 


§1193. 

1.  Rc«ovefir  by  «oBtmetoi^— OoM«tlt«tloB- 
allty^ — The  leffiBlature  has  power  to  enact  a 
statute  which  shall  limit  the  lien  claimant's 
recovery  to  the  unpaid  portion  of  the  con- 
tract price. — ^Pacific  Portland  Cement  Co.  v. 
Hopkins,  Webster-Mace  Construction  Co.,  68 
Cal.  Dec.  100,  162  Pac.  1016. 

2.  — Jvdsaaent  on  plMidlatfs. — In  an  ac- 
tion for  the  foreclosure  of  a  mechanic's  lien 
a  Juderment  on  the  pleadings  is  properly  en- 
tered, where  there  Is  no  denial  of  the  execu- 
tion of  the  contract  for  the  performance  of 
the  work,  or  of  the  completion  of  the  work 
and  its  acceptance  by  the  defendants,  but 
simply  a  denial  on  Information  and  belief 
that  the  amount  claimed,  or  any  amount 
claimed.  Is  or  was  the  reasonable  yalue  of 
the  work  performed  and  materials  fur- 
nished.— ^Boscus  Y.  BohllflT,  178  Cal.  687,  162 
Pac.  100. 

§1194. 

1.  Defldeaey  —  Couitlt«tleMillty.  —  This 
section  as  it  existed  prior  to  the  amendment 
of  1911  was  constitutional. — Hlhn-Hammond 
Lumber  Co.  v.  Elsom,  171  Oal.  570,  164 
Pac.  12. 

2.  Svbcinitnieter^— Wko  te  ■«— Laterally,  a 
subcontractor  is  one  who  agrees  with  an- 
other to  perform  a  part  or  all  of  the  obliga- 
tion which  the  second  party  owes  by  con- 
tract to  a  third  party,  but  with  respect  to 
section  1194  of  the  Code  of  Civil  Procedure, 
the  word  has  a  much  narrower  meanlnsr, 
which  must  be  determined  by  reference  to 
the  classification  provided  by  the  section 
and  to  the  subject  to  which  it  relates,  and 
embraces  all  persons  who  affree  with  the 
orlgrlnal  contractor  to  furnish  the  material 
and  construct  for  him  on  the  premises  some 
part  of  the  structure  which  the  original 
contractor  has  agreed  to  erect  for  the 
owner. — ^Hlhn-Hammond  Lumber  Co.  v.  El- 
som. 171  Cal.  670,  164  Pac.  12. 

3.  One  who  contracts  to  furnish  the  ma- 
terial and  labor  necessary  to  complete  the 
lathlnff  and  plasteringr  upon  a  bulldlnff,  ac- 
cording to  specifications  attached  to  the 
contract.  Is  a  subcontractor  and  not  a  ma- 
terialman.— Hlhn-Hammond  Lumber  Co.  v. 
Elsom,  171  Cal.  670,  164  Pac.  12. 

4.  One  who  agrees  to  furnish  and  place 
In  the  building  a  considerable  part  bf  the 
floors  and  walls  thereof  is  a  subcontractor, 
as  are  likewise  persons  who  respectively 
agree  to  furnish  and  set  In  place  the  tile 
for  the  bathroom  walls,  the  laying  of  fibre 
stone  flooring  and  furnishing  the  material 
in  a  certain  room  and  on  certain  porches, 
and  the  furnishing  of  the  material  and  the 
putting  on, the  building  of  a  mission  tUe 
roof — all  constituting  substantial  and  im- 
portant parts  of  the  building  and  of  the 
work  constructing  It.  —  Hlhn  -  Hammond 
Lumber  Co.  v.  Elsom,  171  Cal.  570,  154 
Pac.  12. 

5.  In  determining  the  question  whether 
one  who  claims  a  Hen  upon  a  building  is  a 
contractor  or  materialman,  something  more 
than  a  mere  comi)arlson  of  the  cost  of  the 
labor  of  attaching  material  to  the  building 


with  the  total  price  of  the  work  and  ma- 
terials is  necessary  in  many  cases;  generally 
speaking,  one  who,  under  an  agreement  with 
the  contractor,  enters  upon  the  premises  and 
there,  with  material  furnished  by  himself, 
erects  a  definite  part  of  the  structure  com- 
posing the  building,  is  a  subcontractor 
within  the  meaning  of  the  section,  regard- 
less of  the  comparative  cost  of  labor  and 
material. — Hlhn-Hammond  Lumber  Co.  y. 
Elsom.  171  Cal.  670,  154  Pac  12. 

6.  One  who  agrees  to  furnish  and  set  in 
place  in  the  building  all  "tin,  galvanised 
iron  and  copper  work,  including  copper  sash 
bars,  galvanized  iron  caps,  copper  fiashlngs 
at  back  of  wall,  two  rows  of  cross  bars  and 
a  half  bar  lit  wall  line  the  full  length."  ac- 
cording to  plans  and  specifications  of  the 
building,  is  a  subcontractor. — Hlhn-Ham- 
mond Lumber  Co.  v.  Elsom,  171  Cal.  670,  154 
Pac.  12. 

§1200. 

1.  Fallore  of  ceatraetor  to  perform  eoa- 
tmet  (repeole4)^-CoMitrvctloB«  —  Where  a 
building  contract  had  been  abandoned  by 
the  contractor  prior  to  completion  the  por- 
tion of  the  contract  price  applicable  to  the 
liens  of  other  persons  than  the  contractor 
prior  to  the  repeal  of  this  section,  the  actual 
value  of  the  work  and  materials  was  not 
the  test,  but  the  value  estimated  as  near  as 
may  be  by  the  standard  of  the  whole  con- 
tract price.— Olson-Mahoney  Lumber  Co.  v. 
Dunne  Inv.  Co.,  30  Cal.  App.  882,  159  Pac. 
178. 


§1209. 


1.  CoBtempt-^SokdlvlsloB    S— Attorney. — 

An  attorney  is  guilty  of  contempt  in  violat- 
ing an  order  of  court  directing  his  client 
to  deliver  the  custody  of  her  minor  children 
to  their  father  during  a  fixed  portion  of 
each  year,  by  mistakenly  advising  her  that 
an  appeal  taken  from  such  order  stayed  all 
subsequent  proceedings  affecting  such  cus- 
tody pending  the  appeal. — Hughes  v.  Mon- 
cur,  28  Cal.  App.  462,  152  Pac.  968. 

2.  -^SvbdlTlsloB  it— Disobedience  of  lodg- 
ment.— Every  separate  act  of  disobedience  is 
a  separate  contempt;  the  continuous  opera- 
tion of  a  ferry  service  upon  three  separate 
days  in  violation  of  a  temporary  injunction 
restraining  the  operation  thereof  consti- 
tutes three  separate  contempts. — Solano 
Aquatic  Club  v.  Superior  Court,  165  Cal. 
278,  131  Pac.  874. 

§  1211. 

1.  Contempt  In  preoeneo  of  eonrt— Con- 
■tmetlon. — A  judge  can  not  be  said  to  have 
instituted  the  proceedings  for  contempt 
where  an  aflldavlt  showing  contemptuous 
conduct  has  been  presented  to  him. — Hughes 
V.  Moncur,  28  Cal.  App.  462,  162  Pac.  968. 

2.  — Snfllcleney  of  aflldavlt  made  on  In- 
formation and  belief. — ^Whatever  the  rule 
may  be  with  respect  to  the  rights  of  per- 
sons held  under  an  attachment  which  has 
been  issued  upon  an  affidavit  made  on  in- 
formation  and   belief  alone,    it   Is   not  true 
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that  after  a  full  and  fair  hearlnsr.  In  which 
the  prisoner  has  been  griven  full  opportunity 
to  present  his  defense  to  the  charsre  made 
agrainst  him,  a  Judgment  of  conviction  can 
be  held  to  be  void  because  some  of  the 
chargres  are  made  on  information  and  be- 
lief. It  would  be  impossible  in  many  cases 
of  contempt  committed  out  of  the  presence 
of  the  court  to  secure  the  apprehension  or 
conviction  of  the  suilty  parties,  if  every 
fact  material  to  sustain  the  judgrment  were 
required  to  be  stated  in  positive  terms. — 
Hugrhes  V.  MIoncur,  28  Cal.  App.  462,  162  Pac. 
968. 

3.  The  leg^ality  of  the  order  adjudgringr 
the  attorney  guilty  of  contempt  is  not  sub- 
ject to  attack  on  the  ground  of  the  insuffi- 
ciency of  the  affidavit  upon  which  the  con- 
tempt proceeding:  was  based,  where  the 
accused  appears  in  person  and  by  attorney 
and  is  ffiven  full  opportunity  to  be  heard, 
and  interposes  no  objection  to  the  sufficiency 
of  the  affidavit. — Hughes  v.  Moncur,  28  Cal. 
App.  462,  152  Pac.  968. 

§  1222. 

1.  Judsin«nt  In  contempt  proceedings 
Construction. — This  provision,  belngr  special, 
controls  the  greneral  provision  of  section 
963  making  an  appeal  possible  from  any 
special  order  made  after  final  Judgment. — 
Gale  V.  Tuolumne  County  Water  Co.,  169 
Cal.  46,  145  Pac.  632. 

§1227. 

1.  Voluntary  dissolution  of  corporation-.- 
Construction. — The  mere  fact  that  the 
method  provided  herein  is  another  and  bet- 


ter method  than  that  fixed  by  section  362 
of  the  Civil  Code  can  not  prevent  the  con- 
struction given  in  the  opinion  of  this  case 
to  section  362. — ^Tognazzini  v.  Jordan,  165 
Cal.  19,  Ann.  Cns.  1914C  656.  180  Pac.  879. 

§1234. 

1.  Voluntary  dlssolntloa  of  savlnsa  and 
loan  society— -Construed  In  connection  vrltk 
section  16  of  Bank  Act. — Section  15  of  the 
Bank  Act  does  not  contemplate  any  change 
in  the  ownership  of  funds,  but  purports  to 
deal  with  possession  only,  and  to  leave  the 
matter  of  their  ultimate  ownership  to  be  de- 
termined by  such  subsequent  proceedings  as 
are  provided  through  the  reference  in  the 
section  to  the  provisions  of  section  1234  of 
the  Code  of  Civil  Procedure,  which  latter 
section  provides  a  procedure  for  the  dis- 
position of  deposits  in  savings  banks  In 
process  of  liquidation  and  embraces  such 
notice  to  the  owners  of  such  deposits  as  will 
clearly  satisfy  the  constitutional  require- 
ments as  to  due  process  of  law. — State  v. 
Security  Savings  Bank,  20  Cal.  App.  Dec. 
169,   164  Pac.   1070. 

2.  The  only  purpose  and  effect  in  provid- 
ing for  the  summary  taking  over  of  un- 
claimed deposits  by  the  state  treasurer  is  to 
merely  work  a  temporary  change  in  their 
possession  .until  such  time  as  they  may  be 
claimed  by  their  owners,  or  as  the  more 
ample  procedure  for  their  ultimate  disposi- 
tion outlined  in  section  1234  of  the  Code  of 
Civil  Procedure  can  be  set  in  motion. — State 
V.  Security  Savings  Bank,  20  Cal.  App.  Dec. 
169.  154  Pac.   1070. 


TITLE  Vn. 

OP  EMINENT  DOMAIN. 
S  1238.  Purposes  for  which  may  be  exercised. 


§1237. 

1.  Proceedlnsa  dltrcrentlatcd  from  other 
acUons. — The  proceeding  to  condemn  prop- 
erty under  the  right  of  eminent  domain  is 
so  differentiated  from  the  ordinary  actions 
or  proceedings  in  courts  of  justice  as  to 
bring  it  within  the  settled  test  Justifying 
the  assignment  of  the  proceeding  to  a  par- 
ticular class  for  the  purpose  of  reasonable 


provisions  not  applicable  to  other  classes  of 
actions. — City  of  Sacramento  v.  Swanston, 
29  Cal.  App.  212,  155  Pac.  101. 

2.  Eminent  domain  is  an  attribute  of  sov- 
ereignty, and  the  right  or  power  of  a  sov- 
ereign state  to  appropriate  private  property 
to  particular  uses  without  the  consent  of 
the  owner. — City  of  Sacramento  v.  Swans- 
ton,  29  Cal.  App.  212,  166  Pac.  101. 


§1238.  PURPOSES  FOB  WHICH  MAY  BE  EXEBCISED.  Subject  to 
the  provisions  of  this  title,  the  right  of  eminent  domain  may  be  exercised  In  behalf 
of  the  following  plibllc  uses: 

1.  [Uses  of  United  States.]  Fortifications,  magazines,  arsenals,  navy  "yards,  navj 
and  army  stations,  lighthouses,  range  and  beacon  lighta,  coast  surveys,  and  all  other 
public  uses  authorized  by  the  government  of  the  United  States. 

2.  [Uses  of  state.]  Public  buildings  and  grounds  for  the  use  of  the  state,  or  any 
state  Institution,  and  all  other  public  uses  authorized  by  the  legislature  of  the  state. 

3.  [Public  utilities,  counties,  cities,  etc.]  Any  public  utility,  and  public  buildings 
and  grounds,  for  the  use  of  any  county,  Incorporated  city,  or  city  and  county,  village, 
town  or  school  districts,  ponds,  lakes,  canals,  aqueducts,  reservoirs,  tunnels,  flumes, 
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ditches  or  pipes,  lands,  water  system  plants,  buildings,  rightsf  of  any  nature  in  water, 
and  any  other  character  of  property  necessary  for  conducting  or  storing  or  distributing 
water  for  the  use  of  any  county,  incorporated  city,  or  city  and  county,  village  or  town 
or  municipal  water  district,  or  the  inhabitants  thereof,  or  any  state  institution,  or 
necessary  for  the  proper  development  and  control  of  such  use  of  said  water,  either  at 
the  time  of  the  taking  of  said  property,  or  for  the  future  proper  development  and  con- 
trol thereof,  or  for  draining  any  county,  incorporated  city,  or  city  and  county,  village 
or  town;  raising  the  banks  of  streams,  removing  obstructions  therefrom,  and  widen- 
ing  and  deepening  or  straightening  their  channels;  roads,  highways,  boulevards,  streets 
and  alleys;  public  mooring  places  for  water  craft;  public  parks,  including  parks  and 
other  places  covered  by  water,  and  all  other  public  uses  for  the  benefit  of  any  county, 
incorporated  city,  or  city  and  county,  village  or  town,  or  the  inhabitants  thereof,  which 
may  be  authorized  by  the  legislature;  but  the  mode  of  apportioning  and  collecting  the 
costs  of  such  improvements  shall  be  such  as  may  be  provided  in  the  statutes  by  which 
the  same  may  be  authorized. 

4.  [Wharves,  ferries,  bridges,  etc]  Wharves,  docks,  piers, '  warehouses,  chutes, 
booms,  ferries,  bridges,  tollroads,  byroads,  plank  and  turnpake  roads;  paths  and  roads 
either  on  the  surface,  elevated,  or  depressed,  for  the  use  of  bicycles,  tricycles,  motor- 
cycles and  other  horseless  vehicles,  steam,  electric,  and  horse  railroads,  canals,  ditches, 
dams,  poundings,  flumes,  aqueducts  and  pipes  for  irrigation,  public  transportation,  sup- 
plying mines  and  farming  neighborhoods  with  water,  and  draining  and  reclaiming 
lands,  and  for  floating  logs  and  lumber  on  streams  not  navigable,  and  water,  water 
rights,  canals,  ditches,  dams,  poundings,  flumes,  aqueducts  and  pipes  for  irrigation  of 
lands  furnished  with  water  by  corporations  supplying  water  to  the  lands  of  the  stock- 
holders thereof  only,  and  lands  with  all  wells  and  water  therein  adjacent  to  the  lands 
of  any  municipality  or  of  any  corporation,  or  person  supplying  water  to  the  public  or 
to  any  neighborhood  or  community  for  domestic  use  or  irrigation. 

5.  [Roads,  flumes,  etc.,  for  mines.]  Roads,  tunnels,  ditches,  flumes,  pipes  and 
dumping  places  for  working  mines;  also  outlets,  natural  or  otherwise  for  the  flow, 
deposit,  or  conduct  of  tailings  or  refuse  matter  from  mines;  also  an  occupancy  in  com- 
mon by  the  owners  or  possessors  of  different  mines  of  any  place  for  the  flow,  deposit, 
or  conduct  of  tailings  or  refuse  matter  from  their  several  mines. 

6.  Byroads  leading  from  highways  to  residences,  farms,  mines,  mills,  factories  and 
buildings  for  operating  machinery,  or  necessary  to  reach  any  property  used  for  public 
purposes. 

7.  Teiegraph  and  teiephone  iines,  systems  and  plants. 

8.  Sewerage  of  any  incorporated  city,  city  and  county,  or  of  any  village  or  town, 
whether '  incorporated  or  unincorporated,  or  of  any  settlement  consisting  of  not  less 
than  ten  families,  or  of  any  buildings  belonging  to  the  state,  or  to  any  college  or 
university,  also  the  connection  of  private  residences  and  other  buildings,  through  other 
property,  with  the  mains  of  an  established  sewer  system  in  any  such  city,  city  and 
county,  town  or  village. 

9.  Roads  for  transportation  by  traction  engines  or  road  locomotives. 

10.  [Pipe  iines.]    Oil  pipe  lines. 

11.  [Lumbering.]  Railroads,  roads  and  flumes  for  quarrying,  logging  or  lumbering 
purposes. 

12.  Canals,  reservoirs,  dams,  ditches,  flumes,  aqueducts  and  pipes  and  outiets  natural 
or  otherwise  for  supplying,  storing,  and  discharging  water  for  the  operation  of 
machinery  for  the  purpose  of  generating  and  transmitting  electricity  for  the  supply  of 
mines,  quarries,  railroads,  tramways,  mills,  and  factories  with  electric  power;  and 
also  for  the  applying  of  electricity  to  light  or  heat  mines,  quarries,  mills,  factories, 
incorporated  cities  and  counties,  villages  or  towns;  and  also  for  furnishing  electricity 
for  lighting,  heating  or  power  purposes  to  individuals  or  corporations;  together  with 
lands,  buildings  and  all  other  improvements  in  or  upon  which  to  erect,  install,  place, 
use  or  operate  machinery  for  the  purpose  of  generating  and  transmitting  electricity 
for  any  of  the  purposes  or  uses  above  set  forth. 
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13.  Electric  power  lines,  electric  heat  lines,  electric  light  lines,  electric  light,  heat 
and  power  lines,  and  works  or  plants,  lands,  hulldings  or  rights  of  any  character  in 
water,  or  any  other  character  of  property  necessary  for  the  generation,  transmission  or 
distribution  of  electricity  for  the  purpose  of  furnishing  or  supplying  electric  light, 
heat  or  power  to  any  county,  city  and  county  or  incorporated  city  or  town,  or  the 
inhabitants  thereof,  or  necessary  for  the  proper  development  and  control  of  such  use 
of  such  electricity,  either  at  the  time  of  the  taking  of  said  property,  or  for  the  future 
proper  development  and  control  thereof. 

14.  Cemeteries  for  the  burial  of  the  dead,  and  enlarging  and  adding  to  the  same 
and  the  grounds  thereof. 

15.  [Public  records.]  The  plants,  or  any  part  thereof  or  any  record  therein  of  all 
persons,  firms  or  corporations  heretofore,  now  or  hereafter  engaged  in  the  business  of 
searching  public  records,  or  publishing  public  records  or  insuring  or  guaranteeing  titles 
to  real  property,  including  all  copies  of,  and  all  abstracts  or  memoranda  taken  from, 
public  records,  which  are  owned  by,  or  in  the  possession  of  such  persons,  firms  or 
corporations,  or  which  are  used  by  them  in  their  respective  businesses;  provided,  how- 
ever, that  the  right  of  eminent  domain  in  behalf  of  the  public  uses  mentioned  in  this 
subdivision  may  be  exercised  only  for  the  purpose  of  restoring  or  replacing,  In  whole 
or  in  part,  public  records,  or  the  substance  of  public  records,  of  any  city,  city  and 
county,  county  or  other  municipality,  which  records  have  been,  or  may  hereafter  be, 
lost  or  destroyed  by  confiagratlon  or  other  public  calamity;  and  provided,  further, 
that  such  right  shall  be  exercised  only  by  the  city,  city  and  county,  county  or  munici- 
pality, whose  records,  or  part  of  whose  records,  have  been,  or  may  be,  so  lost  or 
destroyed. 

16.  Expositions  or  fairs  in  aid  of  which  the  granting  of  public  moneys  or  other 
things  of  value  has  been  authorized  by  the  constitution. 

17.  [Qas  works,  etc]  Works  or  plants  for  supplying  gas,  heat,  refrigeration  or 
power  to  any  county,  city  and  county,  or  incorporated  city  or  town,  or  the  inhabitants 
thereof,  together  with  lands,  buildings,  and  all  other  improvements  in  or  upon  which 
to  erect,  install,  place,  maintain,  use  or  operate  machinery,  appliances,  works  and 
plants  for  the  purpose  of  generating,  transmitting  and  distributing  the  same  and  rights 
of  any  nature  in  water,  or  property  of  any  character  necessary  for  the  purpose  of 
generating,  transmitting  and  distributing  the  same,  or  necessary  for  the  proper  devel- 
opment and  control  of  such  use  of  such  gas,  heat,  refrigeration,  or  power,  either  at  the 
time  of  the  taking  of  said  property,  or  for  the  future  proper  development  and  control 
thereof. 

18.  [Trees  along  highways.]  Standing  trees  and  ground  necessary  for  the  support 
and  maintenance  thereof,  along  the  course  of  any  highway,  within  a  maximum  distance 
of  three  hundred  feet  on  each  side  of  the  center  thereof;  and  ground  for  the  culture 
and  growth  of  trees  along  the  course  of  any  highway,  within  a  maximum  distance  of 
three  hundred  feet  on  each  side  of  the  center  thereof. 

History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Code 
Amdto.  1873-4,  p.  353;  March  10,  1891,  Stats,  and  Amdts.  1891,  p.  348; 
March  11,  1893,  Stats,  and  Amdts.  1893,  p.  146;  March  26,  1895,  Stats, 
and  Amdts.  1895,  p.  89;  March  4,  1897,  Stats,  and  Amdts.  1897,  p.  70; 
February  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  72;  March  21,  1905, 
Stats,  and  Amdts.  1905,  p.  637;  June  14,  1906,  Stats,  and  Amdts.  1906, 
p.  68;  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  742,  Kerr's  State, 
and  Amdts.  1906-7,  p.  485;  April  21,  1909,  Stats,  and  Amdte.  1909, 
p.  1032;  March  22,  1911,  State,  and  Amdte.  1911,  p.  431;  amended 
April  28,  1911,  repealing  all  Acte  in  confiict  with  amendment  as  given 
in  Biennial  Supplement  1911  and  Cumulative  Supplement  1906-1913,  as 
§1238 [a].  State,  and  Amdte.  1911,  p.  1206;  amended  April  10,  1915, 
without  designating  whether  Act  of  March  22,  or  that  of  April  28,  1913, 
was  Intended  to  be  amended,  but  presumably  the  latter,  Stets.  and 
Amdte.  1915,  p.  38;  April  5,  1917,  Stete.  and  Amdte.  1917,  p.  59.  In  effect 
July  27,  1917. 
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§1239. 

1.  ElAtatea  anbjcct  to  pvUle  use—- Cob- 
•traction. — A  Judgrment  condemninflT  land  for 
railroad  purposes  Is  proper  when  it  awards 
only  an  easement  in  the  land  for  the  rigrht 
of  way  for  the  various  kinds  of  tracks,  and 
the  fee  for  that  part  of  the  land  to  be  used 
for  a  storehouse,  blacksmith  shop,  machine 
shop,  wharves,  offices,  and  other  substan- 
tial buildings,  these  being  permanent  build- 
ings within  the  meaning  of  this  section. — 
Vallejo  &.  Northern  R,  Co.  v.  Reed  Orchard 
Co.,  169  Cftl.  645p  147  Pac.  238. 

§1240. 

BMINSSNT  DOIHAIN-^PROPBRTY  THAT 
MAT  BB  TAKBN. 

1,  2.  Construction  of  section — Subdivision  2. 

3.  — Subdivision  3. 

4.  — Subdivision  4. 

1.  CoBstractloB  of  acetloB— SvMlTtotoB  2. 

— The  state  statutes  do  not  say  that  state 
lands  reserved  from  sale,  or  state  lands  not 
offered  for  sale,  shall  not  be  subject  to  the 
right  of  eminent  domain.  They  declare  that 
all  of  the  lands  of  the  state  shall  be  sub- 
ject to  this  right,  saving  such  lands  alone 
as  are  not  devoted  to  public  use. — ^Paclflc 
Power  Co.  v.  State,  82  Cal.  App.  175,  162  Pac. 
643. 

2.  School  lands  situated  within  the  boun- 
daries of  a  United  States  forest  reservation 
may  be  condemned  in  eminent  domain  pro- 
ceedings instituted  by  a  public  service  cor- 
poration, where  such  lands  had  been  sur- 
veyed prior  to  the  time  of  the  creation  of 
the  forest  reservation. — ^Pacific  Power  Co.  v. 
State,  32  Cal.  App.  176,  162  Pac.  648. 

5.  —  SobdlvisloB  a.  —  This  subdivision 
stands  upon  our  statute  books  without  the 
slightest  efficacy  until  the  United  States 
government  itself  shall  have  authorized  the 
states  to  bring  itself  and  its  land  into  their 
courts. — Deseret  Water,  O.  A  I.  Co.  v.  Cali- 
fornia. 167  Cal.  147,  138  Pac.  981. 

4.  — ^vbdlvlaloB  4.  —  This  subdivision 
modifles  subd.  2  of  section  1241,  and  was 
enacted  to  meet  the  case  where  it  was  pro- 
posed to  condemn  land  already  appropriated 
to  public  use.  While  the  court  will  recog- 
nize as  flnal  the  determination  of  the  legis- 
lative body  that  the  taking  is  necessary  for 
public  use,  it  must  also  recognize  the  exist- 
ing public  use,  and  to  provide  the  terms 
and  conditions  upon  which  the  existing  use 
may  continue  if  in  fact  the  two  uses  are 
capable  of  coexisting  on  the  same  premises. 
— ^Los  Angeles  v.  Los  Angeles  Pac.  Co.,  81 
Cal.  App.  100,  169  Pac.  992. 

§1241. 

CONDBMNATION— FACT  TO  BB  FOUND. 

1.  Construction  of  section — Head-note  to  be 

considered. 

2.  — Subdivision  2. 

3.  — Subdivision  3. 

1.  ConstrnetloB  of  seetloa—- 'Head-note  to 
be  eonelderod* — The  head-note  to  section 
1241  of  Code  of  Civil  Procedure  is  a  part  of 
the  law  and  should  be  consulted  in  deter- 
mining the  will  of  the  legislature. — San  Joa- 


quin &  Kings  River  Canal  A  Irr.  Co.  v. 
Stevinson.  26  Cal.  App.  274,  277,  affirmed  by 
the  Supreme  Court,  26  Cal.  App.  286,  147 
Pac.  268. 

2.  — ^nbdlvlaloB  2. — The  provisions  of 
subd.  2  are  modified  by  subd.  4  of  section 
1240,  which  was  enacted  to  meet  the  specifi- 
cally designated  case  where  it  is  proposed 
to  condemn  land  already  subject  to  public 
use. — ^Los  Angeles  v.  Los  Angeles  Pac.  Co., 
31  C^l.  App.  100,  169  Pac.  992. 

8-  -— SBbdlvlaiOB  S« — lAnd  can  only  be 
taken  for  a  public  use,  and  if,  in  fact,  the 
plaintiff  claiming  a  right  to  condemn  land 
for  a  public  use  really  intends  to  devote  it 
to  a  private  use,  this,  if  proven,  would  be 
sufficient  to  defeat  the  action. — ^Vallejo  & 
Northern  R.  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  645,  147  Pac.  238. 


§1244. 


1.  ComplBlBt  iB  eBilBeBt  doBialB. — "The 
complaint  is  sufficient.  It  contains  all  of 
the  allegations  required  by  section  1244  of 
the  Code  of  Civil  Procedure.  It  declares 
that  the  use  sought  of  the  lands  is  a  public 
use  and  that  the  plaintiff  is  intrusted  with 
and  in  charge  of  such  a  public  use.  The 
action  seeks  to  condemn  the  whole  section 
and  not  rights  of  way  thereover.  It  was 
unnecessary  therefore  that  the  complaint 
should  conform  to  the  requirements  of  sec- 
tion 1244  of  the  Code  of  Civil  Procedure 
which  is  applicable  to  cases  where  a  right 
of  way  only  is  sought."  This  is  a  mislead- 
ing statement  and  Inartificially  drawn,  in- 
asmuch as  it  is  difficult  to  understand  that 
if  the  complaint  did  contain  all  the  allega- 
tions of  the  section  and  was  declared  suffi- 
cient why  it  should  be  held  that  the  same 
complaint  need  not  conform  to  section  1244. 
Apparently  the  last  sentence  Is  a  mistake, 
as  only  subd.  4  refers  to  cases  where  a 
right  of  way  is  sought. — ^Deseret  Water,  O. 
ft  I.  Co.  V.  California,  167  Cal.  147,  138  Pac. 
981. 

§1247. 

1.  CrosolBgo  BBd  oBloyBMBtp  regalBtlBiv— 
CoBstTBCtloB  (rabd.  1). — ^If  this  subdivision 
were  construed  to  give  the  superior  court 
power  to  determine  the  places  where  public 
streets  should  be  allowed  to  cross  existing 
railroads  and  to  make  regulations  governing 
the  manner  of  making  such  crossings  it 
would  confer  legrlslative  power  upon  the 
Judicial  department  of  the  state.  This  sec- 
tion is  a  general  law  and  inconsistent  with 
the  Los  Angeles  charter  and  is  superseded 
thereby. — City  of  Los  Angeles  v.  Central 
Trust  Co.,  173  Cal.  323,  169  Pac.  1169. 

§1248. 

CONDBMNATION— MATTBRS   TO  BB 
ASCERTAIN  BD. 

1.  Construction  of  section — Subdivision  2. 
2.  3.  Court  to  determine  what  questions. 
4-12.  Evidence   and   damages — Matters  con- 
sidered. 

1.     ConstruetlOB  of  aectloB—SnkdlvlsloB  2. 

— This  subdivision  limits  in  terms  the  award 
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of  damages  to  the  property  taken  and  the 
resultant  damag^e  to  contiguous  property  in< 
Jured  by  severance  of  the  property  taken. 
It  has  not  the  most  remote  applicability  to 
the  business,  profession,  or  occupation  which 
may  be  conducted  on  the  premlses.^-Clty  of 
Oakland  v.  Pacific  Coast  Lumber  &  Mill  Co., 
171  Cal.  392.  153  Pac.  705. 

2.  Court  to  determine  irltat  aventfoniu — 
In  an  action  by  a  municipal  corporation  to 
condemn  a  leasehold  Interest  in  real  prop- 
erty used  for  wharf  and  lumber-yard  pur- 
poses in  connection  with  a  planing-mill 
business  situated  on  noncontiguous  land,  it 
Is  a  question  for  the  court,  not  for  the  Jury, 
to  determine  whether  the  two  pieces  of 
property  constitute  one  parcel  within  the 
meaning  of  section  1248  of  the  Code  of  Civil 
Procedure. — City  of  Oakland  v.  Pacific  Coast 
Lumber  &  Mill  Co.,  171  Cal.  392,  153  Pac. 
705. 

3.  The  weight  of  authority  seems  to  be 
in  favor  of  the  position  that  the  assessment 
of  damages  must  be  determined  by  the  court 
and  not  the  Jury. — San  Joaquin  ft  Kings 
River  Canal  &  Irr.  Co.  v.  Stevinson,  26  Cal. 
App.  274,  affirmed  by  Supreme  Court,  26  Cal. 
App.  285,  147  Pac.  254. 

4.  Evidence  and  daiiuig««— Matters  com- 
•Idered. — Physical  contiguity,  not  unity  of 
use.  is  the  controlling  factor  in  determining 
whether  property  sought  to  be  condemned 
constitutes  a  part  of  a  larger  parcel. — Oak- 
land V.  Pacific  Coast  Lumber  ft  Mill  Co.,  171 
Cal.  392,  153  Pac.  705. 

5.  No  compensation  can  be  allowed  in 
eminent  domain  proceedings  for  injury  to 
business;  by  section  1248  of  the  Code  of 
Civil  Procedure  damages  are  limited  to 
property  taken. — Oakland  v.  Pacific  Coast 
Lumber  ft  Mill  Co.,  171  Cal.  392,  158  Pac. 
705. 

6.  It  is  quite  within  the  power  of  the 
legislature  to  declare  that  a  damage  to  that 
form  of  property  known  as  business  or  the 
good-will  of  a  business  shall  be  compen- 
sated for,  but  unless  the  constitution  or  the 
legislature  has  so  declared,  it  is  the  uni- 
versal rule  of  construction  that  an  injury 
or  inconvenience  to  a  business  is  damnum 
absque  injuria  and  does  not  form  an  element 
of  the  compensating  damages  to  be  awarded. 
— Oakland  v.  Pacific  Coast  Lumber  &  Mill 
Co.,  171  Cal.  392,   153  Pac.  705. 

7.  It  is  the  market  value,  that  is,  the 
highest  price  estimated  in  terms  of  money 
which  the  land  would  bring  if  exposed  for 
sale  in  the  open  market,  which  measures 
the  damages  for  a  taking. — Oakland  v.  Pa- 
cific Coast  Lumber  &  Mill  Co.,  171  Cal.  392, 
153  Pac.  705. 

8.  In  the  case  of  a  leasehold,  unless  ex- 
ceptional circumstances  are  shown,  the 
value  of  the  lease  is  its  market  value. — 
Oakland  v.  Pacific  Coast  Lumber  &  Mill  Co., 
171  Cal.  892.  153  Pac.  705. 

9.  The  value  in  use.  as  contradistin- 
guished from  the  estimated  value  of  a  pro- 
posed problematical  use,  may  be  given  in 
terms  of  money,  not  as  determinative  of  the 
question,  but  as  being  evidence  of  the  ulti- 
mate fact  which  the  Jury  is  called  upon  to 


find,  namely,  the  market  value. — Oakland  v. 
Pacific  Coast  Lumber  ft  Mill  Co..  171  Cal. 
392,  153  Pac.  705. 

10.  Cross-examination  of  a  witness  tes- 
tifying to  value  as  to  particular  sales  In 
the  district  does  not  Justify  the  plaintiff  on 
redirect  examination  taking  up  the  sales  of 
other  land. — Reclamation  Dist.  No.  730  v. 
Inglin,  31  Cal.  App.  495,  160  Pac.  1098. 

11.  In  an  action  for  the  condemnation  of 
land,  while  witnesses  may  upon  their  ex- 
amination in  chief  give  the  reasons  upon 
which  they  base  their  opinions,  they  should 
never  be  allowed  to  go  into  details  of  par- 
ticular sales  or  transactions. — Reclamation 
Dist.  No.  730  v.  Inglin.  81  Cal.  App.  496,  160 
Pac.  1098. 

12.  Damages.— ^In  an  action  brought  by  a 
county  to  condemn  a  strip  of  land  through 
a  larger  tract  of  land  owned  by  the  defend- 
ant, over  which  the  plaintiff  proposed  to 
construct  a  storm  drain  or  canal  in  the 
manner  described  in  the  complaint,  for  the 
purpose  of  carrying  flood  waters  which  in 
times  of  heavy  rains  accumulated  upon  the 
watershed  contiguous  to  defendant's  tract 
of  land,  it  is  not  error  to  admit  testimony 
of  witnesses  who.  in  part,  based  their  opin- 
ion as  to  the  amount  of  damage  sustained, 
upon  the  alleged  fact  that  the  proposed 
storm  drain  and  canal  would  constitute  a 
constant  menace  and  danger  in  that,  during 
times  of  heavy  rainstorms  when  a  large  vol- 
ume of  water  would  gather  and  flow  down 
through  the  drainage  canal,  it  might  flood 
the  land,  and  that  the  effect  of  such  threat- 
ened flooding  due  to  the  construction  of  the 
canal  for  the  purpose  intended  was  to 
greatly  depreciate  its  market  value, — County 
of  Los  Angeles  v.  Sullivan,  82  Cal.  App. 
325,  162  Pac.  907. 


§1249. 


1.  Value  of  land— -At  eommeBcemeBt  of 
action. — ^An  instruction  in  exact  accordance 
with  section  1249  of  the  Code  of  Civil  Pro- 
cedure prior  to  its  amendment  in  1911.  that 
in  determining  the  compensation  to  be  given 
the  defendant  they  must  consider  the  value 
of  the  land  as  it  was  at  the  date  of  the 
commencement  of  the  action  Is  proper,  not- 
withstanding the  amendment  to  such  section 
after  the  commencement  of  the  action  by 
providing  "that  in  any  action  in  which  the 
issue  is  not  tried  within  one  year  after  the 
date  of  the  commencement  of  the  action, 
unless  the  delay  is  caused  by  the  defendant, 
the  compensation  and  damages  shall  be 
deemed  to  have  accrued  at  the  date  of  the 
trial.  Nothing  in  this  section  contained  shall 
be  construed  or  held  to  affect  pending  liti- 
gation."— Vallejo  ft  Northern  R.  R.  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  545,  147  Pac.  238. 

2.  »— Means  of  ascertaining  value. — In  an 
action  by  a  reclamation  district  for  the 
condemnation  of  land,  the  value  of  the  land 
is  not  to  be  determined  by  what  other  land 
of  a  similar  character  in  the  district  sold 
for.  The  owner  Is  entitled  to  the  actual 
market  value  of  the  land  for  the  most  valu- 
able use  or  uses  to  which  it  is  adapted  or 
may  be  put,  and  the  prices  at  which  other 
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lands  of  like  quality  and  adaptation  and 
similarly  situated  may  have  been  sold  can 
not  reasonably  be  accepted  as  a  Just  criterion 
for  measurlnsr  and  finally  ascertaining-  the 
actual  value  of  the  land  sought  to  be  taken. 
— Reclamation  District  No.  730  v.  IngUn.  31 
Cal.  App.  495.  160  Pac.  1098. 

§  1251. 

1.  Tlin«  of  paying  aaaessmeiit-— Construe- 
tton  of  section. — The  ''final  judgrment"  men- 
tioned in  this  section  within  which  time  the 
plaintiff  must  pay  has  reference  to  the  pre- 
liminary judgment  of  condemnation  entered 
by  the  superior  court,  and  not  to  the  final 
conclusion  of  the  litigation. — Colusa  &  H.  R. 
Co.  V.  Superior  Court,  81  Cal.  App.  746.  161 
Pac.  1011. 

2.  — -BIfect  of  api^nl  on  payment  of  as- 
Hcssment. — The  taking  of  an  appeal  by  the 
plaintiff  from  the  Judgment  prior  to  the  ex- 
piration of  the  thirty  day  period  mentioned 
in  this  section,  has  the  effect  of  staying 
execution  on  the  Judgrment  pending  the  ap- 
peal without  the  giving  of  a  stay  bond,  and 
the  appellant  is  entitled  to  a  writ  of  super- 
sedeas staying  such  execution. — Colusa  ft  H. 
R.  Co.  V.  Superior  Court,  31  Cal.  App.  746, 
161  Pac.   1011. 

§1252. 

1.  Payment  of  damagca  Oonstrnctlon  of 
•eetlon. — Under  section  1262  of  the  Code  of 
Civil  Procedure,  such  preliminary  Judgment 
after  the  expiration  of  thirty  days  becomes 
substantially  a  personal  Judgment  for  the 
direct  payment  of  money,  and  execution 
may  issue  as  in  civil  cases. — Colusa  &  H.  R. 
Co.  V.  Superior  Court,  81  Cal.  App.  746,  161 
Pac.  1011. 

§  1253. 

1.     Order  of  eondemnatlon«  irrhat  eontalns. 

— In  a  condemnation  proceeding  the  court 
in  making  its  interlocutory  Judgment  prop- 
erly refused  to  reserve  the  action  for  fur- 
ther orders  covering  the  matter  of  taxes 
and  assessments  accruing  subsequent  to  the 
commencement  of  the  action. — City  of  Los 
Angeles  v.  Los  Angeles  Pac.  Co.,  31  Cal.  App. 
100.  159  Pac.  992. 

§1254. 

1.  Putting  plalntur  In  posaesslon— Con- 
stitutionality.— This  provision  is  constitu- 
tional.— Oakland  v.  Pacific  Coast  Lumber  ft 
Mill   Co.,   172   Cal.    332,    156  Pac.    468. 


§  1255. 


1.  Costs  In  eminent  donuiln  proceedings 
—Construction. — There  may  be  some  ground 
to  doubt  whether  the  costs  herein  provided 
were  intended  to  apply  to  costs  other  than 
those  incurred  in  the  trial  court. — Oakland 
V.  Pacific  Coast  Lumber  &  Mill  Co.,  172  Cal. 
332,  156  Pac.  468. 

2.  The  prevailing  party,  in  an  eminent 
domain  proceeding",  will  be  allowed  his  costs 
on   appeal   under   section    1027. — Oakland   v. 


Pacific   Coast  Lumber   &   Mill    Co.,    172   Cal. 
332,  156  Pac.  468. 

3.  Where,  however,  an  appeal  is  taken  by 
the  owner,  and  his  appeal  is  entirely  un- 
successful, the  respondent  is  entitled  to  re- 
cover his  costs  on  appeal,  and  such  consti- 
tutional provision  is  not  thereby  violated. 
— Oakland  v.  Pacific  Coast  Lumber  &  Mill 
Co.,  172  Cal.  332,  156  Pac.  468. 

§  1255a. 

ABANDONMENT  OF  CONDBMNATION 
PROCBBDINGS. 

1.  Constitutionality  of  section. 

2.  Attorneys'  fees  as  costs. 

3.  Costs  which  will  not  be  allowed. 

4.  Dismissal  of  proceedingrs — Entry  by  clerk. 

1.  Constitutionality  of  section. — ^That  part 
of  this  section  authorizlnar  the  payment  of 
attorney  fees  does  not  violate  the  fourteenth 
amendment  of  the  federal  constitution,  nor 
the  provisions  of  the  state  constitution  re- 
quiring that  laws  of  a  general  nature  shall 
be  uniform  in  their  operation  and  prohibit- 
ing the  passage  of  special  laws. — City  of 
Sacramento  v.  Swanston,  29  Cal.  App.  212, 
155  Pac.  101;  Silver  Lake  P.  &  Irr.  Co.  v. 
City  of  Los  Angeles.  32  Cal.  App.  123,  162 
Pac.  432. 

2.  Attorneys'  fees  as  costs. — Where  the 
plaintiff  in  an  action  of  eminent  domain, 
abandoned  by  it  after  issue  Joined  and  be- 
fore trial,  files  its  notice  of  motion  to  have 
the  costs  awarded  to  the  defendant  taxed, 
by  striking  from  the  cost  bill  the  Item  of 
reasonable  attorney  fees,  and  specifies  as 
the  sole  grround  for  the  motion  that  the 
item  is  "unlawful  and  not  properly  taxable 
as  costs,"  it  is  error  to  require  the  defend- 
ant upon  the  hearingr  of  the  motion  to  produce 
further  evidence  in  support  of  the  fact  es- 
tablished by  his  affidavit  that  the  attorney 
fee  claimed  is  proper  and  reasonable  in 
amount  for  the  services  performed. — Mojave 
&  B.  R.  Co.  V.  Cuddeback,  28  Cal.  App.  439, 
162  Pac.  943. 

S.  Costa  irrhich  will  not  be  allowed. — ^The 
defendant  in  such  an  action  is  not  entitled 
to  have  taxed  as  costs  the  fee  paid  by  him 
to  the  clerk  of  the  district  court  of  appeal 
upon  the  filing  of  an  application  for  a  writ 
of  mandate  to  compel  the  trial  Judge  to 
try  the  case,  as  such  proceeding  was  not  an 
action  or  proceeding  against  the  plaintiff,  or 
for  which  costs  could  be  claimed  or  taxed 
against  It. — Mojave  &  B.  R.  Co.  v.  Cudde- 
back, 28  Cal.  App.  439,  152  Pac.  943. 

4.  Dlsmlasal  of  proceedlnirs— Bntry  by 
clerk. — Where  the  plaintiff  In  an  action  in 
eminent  domain  proposes  to  abandon  his 
action,  the  clerk  has  no  authority  to  enter 
the  dismissal  of  the  action  at  the  written 
request  of  the  plaintiff,  as  provided  by  sub- 
division 1  of  section  581  of  the  Code  of  Civil 
Procedure,  but  such  an  action  can  only  be 
dismissed  upon  application  made  therefor  to 
the  court  by  the  defendant  as  provided  by 
section  1255a  of  such  code. — Silver  Lake 
Power  &  Irr.  Co.  v.  City  of  Los  Angeles.  82 
Cal.  App.   123,  162  Pac.  432. 
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§  1266. 

1.  Rules  of  practice— <k>iMtruetlon. — This 
section  gives  the  rlfifht  to  a  jury  trial  under 
section  592. — ^Vallejo  &  Northern  R,  Co.  v. 
Reed  Orchard  Co.,  169  Cal.  545,  147  Pac.  238. 

2.  Except  those  relating:  to  compensation, 
the  issues  of  fact  in  a  condemnation  suit 
are  to  be  tried  by  the  court,  and  that  if  the 
court  submits  them  to  a  Jury  it  Is  never- 
theless required  to  make  flndingrs  either  by 
adopting  the  verdict  thereon  or  by  making, 
flndlngrs    in    its    own    langruagre. — Vallejo    & 


Northern   R.   Co.   v.   Reed   Orchard   Co..   169 
Cal.  545,  147  Pac.  238. 

3.  Error  in  instructions  In  a  condemna- 
tion suit  upon  other  Issues  than  that  of 
compensation,  and  upon  which  the  court  it- 
self has  weighed  the  evidence  and  made 
findings,  will  not  justify  a  reversal,  unless 
upon  the  whole  case,  including  the  evidence, 
it  is  found  that  substantial  injury  has  been 
caused  thereby,  or  a  miscarriage  of  justice 
resulted. — Vallejo  &  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  645.  147  Pac.  288. 


TITLE  VIII. 

OF  ESCHEATED  ESTATES. 

§  1269.  Manner  of  commencing  proceedings  relative  to  escheated  estates. 

§  1272a.  Petition  showing  claim  to  estate  deposited  with  state  treasurer  [new]. 

§1269.    MANNEB  OF  COMMENdNG  PBOGEEDINaS  RELATIVE  TO 

ESCHEATEID  ESTATES.  At  any  time  after  two  years  after  the  death  of  any  decedent, 
leaving  property  to  which  the  state  is  entitled  by  reason  of  its  having  escheated  to 
the  state,  the  attorney  general  shall  commence  a  proceeding  on  behalf  of  the  state  in 
the  superior  court  for  Sacramento  county  to  have  it  adjudged  that  the  state  is  so 
entitled.  Such  action  shall  be  commenced  by  filing  a  petition,  which  shall  be  treated 
as  the  information  elsewhere  referred  to  in  this  title. 

[Description  of  property.]  There  shall  be  set  forth  in  such  petition  a  description 
of  the  property,  the  name  of  the  person  last  possessed  thereof,  the  name  of  the  per- 
son, if  any,  claiming  such  property,  or  any  portion  thereof,  and  the  facts  and  circum- 
stances by  Tirtue  of  which  it  is  claimed  the  property  has  escheated. 

[Order  to  appear.]  Upon  the  filing  of  such  petition,  the  court  must  make  an  order 
requiring  all  persons  interested  in  the  estate  to  appear  and  show  cause,  if  any  they 
have,  within  sixty  days  from  the  date  of  the  order,  why  such  estate  should  not  vest 
in  the  state.  Such  order  must  be  published  at  least  once  a  week  for  four  successive 
weeks  in  a  newspaper  published  in  said  county  of  Sacramento,  the  last  publication  to 
be  at  least  ten  days  prior  to  the  date  set  for  the  hearing.  Upon  the  completion  of  the 
publication  of  such  order  the  court  shall  have  full  and  complete  Jurisdiction  over  the 
[e]  state,  the  property,  and  the  person  of  everyone  having  or  claiming  any  interest  in 
the  said  property,  and  shall  have  full  and  complete  Jurisdiction  to  hear  and  determine 
the  issues  therein,  and  render  the  appropriate  Judgment  thereon. 

[if  proceedings  for  administration  have  been  instituted.]  ,If  proceedings  for  the 
administration  of  such  estate  have  been  instituted,  a  copy  of  such  order  must  be  filed 
with  the  papers  in  such  estate  in  the  office  of  the  county  clerk  where  such  proceedings 
were  had.  If  proceedings  for  the  administration  of  any  estate  of  any  such  decedent 
have  been  instituted  and  none  of  the  persons  entitled  to  succeed  thereto  have  appeared 
and  made  claim  to  such  property,  or  any  portion  thereof,  before  the  decree  of  final 
distribution  therein  is  made,  or  before  the  commencement  of  such  proceeding  by  the 
attorney  general,  or  if  the  court  shall  find  that  such  persons  as  have  appeared  are 
not  entitled  to  the  property  of  such  estate,  or  of  any  portion  thereof,  the  court  shall, 
upon  final  settlement  of  the  proceedings  for  the  administration  of  such  estate,  after 
the  payment  of  all  debts  and  expenses  of  administration,  distribute  all  moneys  and 
other  property  remaining  to  the  State  of  California, 

[State  treasurer  to  hold  property.]  The  property  so  distributed  shall  be  held  by  the 
state  treasurer  for  a  period  of  five  years  from  the  date  of  the  decree  making  such 
distribution  within  which  time  the  same  may  be  claimed  in  the  manner  in  this  title 
hereafter  provided,  but  a  non-resident  foreigner  claiming  succession  in  any  case  must 
appear  and  claim  within  five  years  from  the  death  of  the  decedent,  and  any  person 
who  does  not  appear  and  claim  as  herein  required  shall  be  forever  barred,  and  such 
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property,  or  bo  much  thereof  as  is  not  bo  claimed,  shall  vest  absolutely  In .  the  state. 
In  any  proceeding  brought  by  the  attorney  general  under  this  title  any  two  or  more 
parties  and  any  two  or  more  causes  of  action  may  be  Joined  in  the  same  proceeding 
and  In  the  same  petition  without  being  separately  stated,  and  it  shall  be  sufficient  to 
allege  in  the  petition  that  the  decedent  left  no  heirs  to  take  the  estate  and  the  failure 
of  heirs  to  appear  and  set  up  their  claims  in  any  such  proceeding,  or  in  any  proceed- 
ings for  the  administration  of  such  estate,  shall  be  sufficient  proof  upon  which  to  base 
the  Judgment  in  any  such  proceeding  or  such  decree  of  distribution.  Where  proceed- 
ings for  the  administration  of  any  estate  have  not  been  commenced  within  •  six  months 
from  the  death  of  any  decedent  the  attorney  general  may  direct  the  public  administrator 
to  commence  the  same  forthwith. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880,  Code 
Amdts.  1880  (C.  C.  P.  pt.),  p.  110;  by  Code  Commission,  Act  March  8, 
1901,  Stats,  and  Amdts.  1900-1,  p.  196;  Act  held  unconstitutional,  see 
History,  S  6,  C.  C.  P. ;  former  section  repealed  and  present  section 
enacted  in  place  thereof,  March  16,  1907,  Stats,  and  Amdts.  1907,  p.  316, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  489;  amended  May  28,  1916,  Stats, 
and  Amdts.  1916,  p.  936;  May  6,  1917,  Stats,  and  Amdts.  1917,  p.  263. 
in  effect  July  27,  1917. 

§  1272a.    PETITION  SHOWING  CLAIM  TO  ESTATE  DEPOSITED  WITH 

STATE  TREASURER.  When  the  estate,  or  any  portion  thereof,  of  any  decedent  has 
been  deposited  with  the  state  treasurer  under  the  provisions  of  this  code,  any  person 
entitled  to  succeed  and  not  a  party  or  privy  to  any  proceeding  had  under  any  of  the 
foregoing  sections  of  this  title,  and  who  has  not  appeared  In  the  proceedings  for  the 
administration  of  such  estate,  may,  within  five  years  after  the  date  of  the  decree  of 
final  distribution,  unless  otherwise  barred,  file  a  petition  in  the  superior  court  for 
Sacramento  county  against  the  State  of  California  showing  his  claim  or  right  to  the 
property,  or  the  proceeds  thereof,  or  to  any  portion  thereof.  Said  petition  shall  be 
verified,  and,  among  other  things,  must  state  the  facts  required  to  be  stated  in  a  peti- 
tion filed  under  section  one  thousand  two  hundred  and  seventy-two  of  this  code,  and 
upon  the  filing  thereof  the  same  proceedings  shall  be  had  as  are  therein  required. 

[Claim  for  iess  tlian  three  hundred  dollarm.]  Whenever  the  amount  claimed  by  any 
such  person  is  less  than  three  hundred  dollars  any  such  claimant  may,  in  lieu  of  filing 
such  petition,  present  his  claim  to  the  state  board  of  control,  showing  the  same  facts 
required  to  be  stated  In  such  petition  and  said  board  may,  upon  recommendation  of 
the  attorney  general,  allow  and  order  paid  such  claim,  provided  that  no  such  claim 
shall  be  so  allowed  or  paid  until  at  least  five  years  after  the  death  of  the  decedent 
and  then,  only,  in  the  event  that  no  other  claim  is  made  to  such  property.  When 
payment  has  been  made  under  this  title  to  any  claimant  no  suit  shall  thereafter  be 
maintained  by  any  other  claimant  against  the  state,  or  any  officer  thereof,  for  or  on 
account  of  such  property. 

History:     Enactment  approved  May  6,  1917,  Stats,  and  Amdts.  1917, 
p.  264.    in  effect  July  27,  1917. 


§1287. 

1.  Arbitration— Vacation  of  nwardF— Re- 
tIow. — An  award  made  upon  an  unqualified 
submission  can  not  be  impeached  on  the 
ground  that  it  is  contrary  to  law,  unless 
the  error  appears  on  its  face  and  causes 
substantial  Injustice;  where,  however,  the 
arbitrators  are  required,  by  the  terms  of  the 
submission,  to  determine  the  rights  of  the 
parties  according  to  law,  a  plain  mistake 
in  their  construction  of  the  law  is  sufficient 
grround  upon  which  to  avoid  the  award. — 
Utah  Construction  Co.  v.  Western  Pac.  R. 
Co.,  174  Cal.  166,  162  Pac.  631. 

2.  Where  upon  the  submission  of  a  con- 
troversy existing  between  the  plaintiff  and 


the  defendant  with  regard  to  a  claim  of  the 
former  that  the  latter  was  indebted  to  it  In 
a  certain  sum  on  account  of  the  construc- 
tion by  the  plaintiff  of  the  defendant's  rail- 
road, and  the  claim  of  the  defendant  that 
such  Indebtedness  had  been  dischargred  by 
the  execution  and  delivery  of  certain  checks, 
it  is  provided  that  if  the  arbitrator  should 
find  that  the  defendant  did  not  discharge  the 
debt  by  the  checks  in  question  he  should 
determine  whether  "in  equity  and  fairness," 
upon  all  the  circumstances,  it  should  be  re- 
quired to  pay  interest  on  the  debt,  and 
that  the  arbitrator  should  "make  his  judg- 
ment and  award  according  to  the  legal  risrht 
of  the  parties,  except  as  to  the  matter  of 
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Interest,  which  shall,  as  hereinafter  pro- 
vided, be  determined  In  accordance  with 
equity  and  fairness  under  all  the  circum- 
stances of  the  case/'  a  mistake  In  the  con- 
clusion of  law  upon  the  findlngrs,  or  a  flndingr 
agralnst  uncontradicted  evidence,  as  reported 
and  attached  to  the  award.  Is  to  be  consid- 
ered as  a  mistake  appearing  on  the  face  of 
the  award,  and  grood  ground  for  vacating  It, 
if  it  affects  the  substantial  rights  of  the 
plaintiff  on  the  merits  of  its  case,  but  the 
weight  of  the  evidence  can   not  be  consid- 


ered.— ^Utah  Construction  Co.  v.  Western  Pac. 
K.  Co.,  174  Cal.  156.  162  Pac.  631. 

8.  In  arbitration  proceedings  the  provi- 
sions of  the  Code  of  Civil  Procedure  re- 
lating to  such  proceedings  do  not  authorise 
a  separate  appeal  from  the  judgment  en- 
tered upon  the  award,  but  allow  appeals 
only  from  the  decision  on  the  motions  to 
vacate  or  modify  the  award,  as  provided  for 
in  sections  1287  and  1288  of  such  code. — 
Utah  Construction  Co.  v.  Western  Pac.  R. 
Co.,  174  Cal.  166,  162  Pac.  631. 


TITLE  XI. 

OF  PROCEEDINGS  IN  PBOBATB  OOUBTS. 


§1300. 

1.  Petition  for  probate  of  will— Conatrae- 
tloB  of  ■cctfoB. — The  provisions  of  section 
1300  of  the  Code  of  Civil  Procedure  as  to 
what  the  petition  for  the  probate  of  a  will 
shall  contain,  other  than  subdivision  1 
thereof,  requiring  a  statement  of  the  Juris- 
dictional facts,  are,  in  so  far  as  noncompli- 
ance therewith  affects  the  Jurisdiction  of  the 
court,  directory. — Nicholson  v.  Leatham,  28 
Cal.  App.  597,  153  Pac.  966. 

2.  — Subdivision  8« — The  omission  from 
the  petition  of  a  statement  of  the  names, 
ages  and  residences  of  the  heirs,  legatees 
and  devisees  of  the  decedent,  even  if  known 
to  the  petitioner,  as  alleged,  could  not  op- 
erate to  render  the  order  void  for  want  of 
Jurisdiction,  any  more  than  omitting  from 
the  petition  a  statement  as  to  the  probate 
value  and  character  of  the  estate. — ^Nichol- 
son V.  Leatham,  28  Cal.  App.  597.  153  Pac. 
965. 

§  1303. 

1.  Probate  of  will— -Notice  of  petition 
for. — The  omission  from  the  petition  of  a 
statement  of  the  requirements  of  subdivision 
3  of  section  1300,  even  if  known  to  the  peti- 
tioner, can  not  operate  to  render  the  order 
admitting  a  will  to  probate  void  for  want  of 
Jurisdiction. — Nicholson  v.  Leatham,  28  Cal. 
App.  597,  153  Pac.  965. 

§  1304. 

1.  Helrsy  etc.,  to  be  notlHed— Conatruc- 
tlon. — Where  the  names  and  residences  of 
heirs  are  shown  In  the  petition  the  court 
as  a  prerequisite  to  the  making  of  the  order 
should  require  proof  that  copies  of  the  pub- 
lished notice  have  been  mailed  as  required 
herein.  Where  the  petition  is  silent  as  to 
the  names  and  residences  of  heirs  they  must 
be  deemed  by  the  clerk  to  be  unknown  to 
the  petitioner,  and  hence  he  is  not  required 
to  mail  copies  of  the  published  notice,  nor 
is  any  further  proof  than  that  of  the  pub- 
lication of  the  notice  necessary  as  a  pre- 
requisite to  the  making  of  the  order  ad- 
mitting the  will  to  probate. — ^Nicholson  v. 
Leatham,  28  Cal.  App.  597,  153  Pac.  965. 


§1306. 

1.  Testimony  In  proof  of  wlll« — The  dec- 
larations of  a  testator  in  support  of  his 
will  are  admissible  to  establish  freedom 
of  volition  and  exemption  from  undue  in- 
fluence and  to  maintain  the  testamentary 
instrument  as  having  been  made  in  conson- 
ance with  the  wishes  of  the  testator. — ^Es- 
tate of  Mahoney,  6  Cof.  Prob.  Dec  1. 

2.  The  fact  that  an  attesting  witness  to 
a  will  can  not  remember  the  details  of  the 
transaction  does  not  cast  a  cloud  upon  the 
due  execution  of  the  instrument  established 
by  other  direct  evidence  and  circumstances. 
— Estate  of  Brown,  6  Cof.  Prob.  Dec.  26. 

3.  On  the  Issue  of  due  execution  of  a 
will,  the  testimony  of  an  attesting  witness 
who  drew  the  instrument  that  he  has  had 
experience  in  drawing  wills  is  admissible. — 
Estate  of  Brown,  6  Cof.  Prob.  Dec.  26. 

4.  A  declaration  by  a  testator  in  his  will 
that  the  property  disposed  of  is  his  separate 
estate  is  not  conclusive. — Estate  of  Cud- 
worth,  6  Cof.  Prob.  Dec.  618. 

§1308. 

!•  Probate  of  ^rill  not  contested. — Courts 
have  no  right  to  dispense  with  proof  of  any 
of  the  statutory  requirements  for  the  mak- 
ing of  wills. — Estate  of  Cullberg,  169  Cal. 
365,   146  Pac.  888. 

2,  In  determining  what  are  the  statutorj' 
requisites  in  the  making  of  a  will,  regard 
should  be  had  to  the  purpose  and  spirit  of 
the  statutes,  rather  than  to  a  strict  and 
rigid  reading  of  the  words  used  by  the  leg- 
islature.— Estate  of  Cullberg,  169  Cal.  365, 
146  Pac.  888. 

§  1309. 

1.  Proof  of  holographic  wUL — A  holo- 
graphic will  must  be  proved  in  the  same 
manner  as  other  private  writings;  that  Is, 
by  one  who  saw  the  writing  executed  or  by 
evidence  of  the  genuineness  of  the  hand- 
writing of  the  maker,  or  by  a  subscribing 
witness. — Estate  of  De  Laveaga,  6  Cof.  Prob. 
Dec.   55. 

2.  Even  if  there  be  no  contest  of  a  will, 
certain   essential  facts  must  be  established 
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before  it  is  admitted,  and  these  facts  should 
be  carefully  inquired  into  on  the  orig^inal 
probate.  In  all  cases  of  holofirraphic  wills, 
the  handwriting:  must  be  proved  affirma- 
tively by  or  on  behalf  of  the  proponent. — 
Kstate  of  De  Laveagra,  €  Cof.  Prob.  Dec.  55. 

§1312. 

CONTESTING  PROBATB  OF  WlLU 

1,  2.  As  to  rigrht  to  Jury  trial. 
3-27.  As    to    competency    to    make    a    will 
(subd.  1). 
28-44.  As  to  undue  influence  (subd.  2). 

45.  Execution     of     will  —  Sufficiency     of 
(subd.  3). 

1.  As  to  rlffht  to  jury  trial. — The  right 
to  a  Jury  trial  under  this  section  extends 
only  to  the  issues  therein  specifically  pre- 
scribed, that  is,  those  affecting:  the  execu- 
tion or  validity  of  the  will,  and  as  there 
was  not  included  the  issue  as  to  whether 
or  not  the  contestant  was  a  "person  inter- 
ested" no  rlsht  was  g:iven  to  a  Jury  trial 
and  therefore  it  did  not  exist. — ^Estate  of 
Baird,  173  Cal.  617,  160  Pac.  1078. 

2.  In  any  probate  proceeding:  in  which 
the  statute  authorizes  the  formation  of  is- 
sues either  party  is  under  this  and  section 
1716  entitled  to  a  Jury  trial  at  his  option. 
The  formation  of  issues  is  authorized  upon 
a  proceeding:  for  partial  distribution. — Es- 
tate of  Baird,  173  Cal.  617,  160  Pac.  1078. 

8.  As  to  competency  to  make  irill  (snbd. 
1). — A  man  may  be  of  unsound  mind,  and 
his  whole  neighborhood  may  declare  him 
so.  But  whether  that  unsoundness  amounts 
to  incapacity  for  a  dlscharg:e  of  the  import- 
ant duty  of  making:  a  final  disposal  of  his 
property  is  a  question  which  the  court  must 
determine  upon  its  own  responsibility. — ^Es- 
tate  of  Wasserman,  170  CSal.  101,  148  Pac. 
931. 

4.  In  reference  to  the  question  of  mental 
capacity  requisite  to  the  making:,  the  rule 
Is  not  that  no  person  who  is  insane  may 
make  a  valid  will,  but  that  the  will  of  no 
person  who,  by  reason  of  insanity,  is  in- 
capable of  making:  valid  testamentary  dis- 
position shall  be  upheld. — Estate  of  Was- 
serman,   170   Cal.    101,   148   Pac.   981. 

5.  Want  of  testamentary  capacity  is  not 
established  by  proof  that  the  testator  was 
very  old  and  feeble. — Estate  of  Clark,  170 
Cal.  418.  149  Pac.  828. 

6.  While  the  mere  fact  that  a  will  is  un- 
just or  even  cruel  is  not  evidence  of  the  tes- 
tator's Insanity,  such  fact  has  weight  In  de- 
termining his  mental  condition,  and  where 
a  man  has  lived  in  apparently  the  most  af- 
fectionate relations  with  his  family  and 
leaves  a  will  in  which  his  property  is  given 
to  others,  and  no  reason  is  suggested  or  ex- 
planation made  why  they  are  thus  disin- 
herited, "such  circumstance  could  certainly 
tend  to  show  delusion  or  alienation  of  rea- 
son at  the  time  of  the  testamentary  act." — 
Estate  of  Martin,  170  Cal.  657,  151  Pac.  138. 

7.  Intimate  acquaintances,  by  virtue  of 
the  existence  of  such  intimacy,  are  per- 
mitted to  testify  and  to  give  their  opinion 
upon  the  question  of  the  sanity  or  the  in- 


sanity of  the  deceased,  and  the  weight  of 
this  opinion  evidence  in  each  instance  de- 
pends upon  the  facts  forming  the  basis  of  it, 
but  upon  other  matters  their  opinion  evi- 
dence is  of  no  legal  value  and  is  inadmis- 
sible, and  it  is  improper  to  submit  to  such 
witnesses  hypothetical  questions  calling  for 
expert  testimony. — Estate  of  Martin,  170  Cal. 
657,  151  Pac.  138, 

8.  The  habitual  use  of  intoxicating 
liquors,  long  continued  and  indulged  in  to 
excess,  even  though  resulting  in  temporary 
fits  of  insanity  or  delirium  tremens,  does 
not  alone  raise  a  presumption  of  testament- 
ary incapacity,  if  it  appears  that  the  testa- 
tor was  sufficiently  sober  when  executing 
the  will  to  know  what  he  was  doing,  and 
that  he  was  not  unduly  influenced.  Nor 
need  he  be  shown  to  have  been  wholly 
sober  at  the  instant  of  the  execution  of  the 
will  if  it  is  proved  that  he  was  sufficiently 
so  to  understand  the  character  and  effect 
of  his  act,  the  extent  of  his  property  and 
the  nature  of  the  claims  of  his  kin,  and 
be  able  to  act  of  his  own  will. — Estate  of 
Mahoney,  6  Cof.  Prob.  Dec.  1. 

9.  In  order  to  vitiate  the  act,  the  tes- 
tator, at  the  time  of  executing  the  paper, 
must  have  been  under  the  influence  of  in- 
toxicating liquors  and  to  such  an  extent 
as  to  disorder  his  faculties  and  prevent  his 
judgment. — Estate  of  Mahoney,  6  Cof.  Prob. 
Dec.  1. 

10.  The  intoxication  of  the  testator.  If  it 
is  proved  to  ex^ist  at  the  date  of  the  execu- 
tion of  the  will,  must.  In  order  to  invalidate 
it,  have  been  of  such  a  character  as  to  have 
deprived  him  of  Judgment  while  executing 
it. — Estate  of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

11.  In  order  that  the  will  of  a  drunkard 
may  be  invalidated  because  of  his  habits 
of  intoxication,  it  must  appear  affirmatively, 
either  that  his  mind  was  totally  destroyed 
thereby  or  that  he  was  so  far  under  the 
influence  of  intoxicants  at  the  instant  of 
its  execution  that  he  was  incapable  of  com- 
prehending the  nature,  extent  and  disposi- 
tion of  his  estate  and  his  relations  to  those 
who  have  a  claim  upon  his  bounty. — Estate 
of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

12.  In  cases  of  temporary  delirium,  aris- 
ing from  the  excessive  use  of  stimulants, 
where  no  question  of  fixed  and  mental  un- 
soundness is  involved,  the  doctrine  of  lucid 
intervals  does  not  apply. — Estate  of  Ma- 
honey, 6  Cof.  Prob,  Dec.  1. 

13.  Though  the  testator  may  have,  when 
under  the  infiuence  of  liquor,  acted  like  a 
maniac,  still,  if  when  subsequently  sober  he 
acted  rationally  and  sanely,  the  burden  Is 
on  the  party  asserting  his  testamentary  in- 
capacity, to  show  that  he  was  Incapable 
at  the  date  of  the  execution  of  the  will.  The 
rule  is  the  same  where  it  conclusively  ap- 
pears that  on  one  or  more  occasions  prior 
to  the  time  of  execution,  the  testator  had 
had  attacks  of  dipsomania. — Estate  of  Ma- 
honey, 6  Cof.  Prob.  Dec.  1. 

14.  The  burden  of  proof  is  upon  the  con- 
testant, even  where  it  conclusively  appears 
that  the  testator  has  been  Judicially  pro- 
nounced an  habitual  drunkard,  to  show  that 
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he  was  in  such  a  condition  from  intoxicanta      mind,   it   matters   not  whether  her   will   be 


at  the  time  of  execution  as  not  to  have 
testamentary  incapiacity. — Estate  of  Ma- 
honey,  6  Cof.  Prob.  Dec.  1. 

15.  No  presumption  that  a  man  was  *o 
drunk  when  he  made  a  will  that  he  was 
Incapable  of  making  it  properly  arises  from 
proof  that  he  had  been  drunk  at  a  prior 
period  or  that  he  was  an  habitual  drunkard. 
— ^Estate  of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

16.  No  one  possesses  testamentary  ca- 
pacity during*  the  actual  paroxysm  of  an 
epileptic  seizure,  p,nd  the  Importance  of 
proof  that  the  deceased  was  subject  to  epi- 
leptic fits  depends  wholly  on  the  proximity 
of  the  fit  to  the  time  of  the  execution  of  the 
will.  The  fact  that  the  testator  has  had  an 
epileptic  seizure  raises  no  presumption  of 
conttnulng  Incapacity,  and  proof  of  epilepsy 
does  not  cast  the  burden  of  proving  a  lucid 
Interval  upon  the  proponent. — Estate  of  Ma- 
honey,  6  Cof.  Prob.  Dec.  1. 

17.  A  man  may  be  greatly  given  to  the 
use  and  abuse  of  liquor  and  yet  be  compe- 
tent to  make  a  will.  He  ma,y  be  incompetent 
to  manage  an  estate  by  reason  of  intemper- 
ance and  improvidence  and  yet  retain  suffi- 
cient capacity  for  testamentary  disposi- 
tion.— Estate  of  Mahoney,  6  Cof.  Prob.  Dec.  1. 

18.  Evidence  of  the  advanced  age  of  a 
testator  and  of  his  physical  infirmities,  if 
they  did  not  impair  the  operation  of  his 
mind  in  the  making  of  his  will,  does  not 
establish  testamentary  incapacity. — Estate 
of  Brown,  6  Cof.  Prob.  Dec.  26. 

19.  A  will  itself  is  an  evidence  which 
must  be  considered  by  the  court  as  estab- 
lishing the  mental  integrity  of  the  testa- 
trix.— ^Estate  of  Egan,  6  Cof.  Prob.  Dec.  28. 

20.  Although  a  person  may  not  be  sub- 
ject to  delusions  or  mental  aberrations,  nor 
suffering  from  active  Insanity  nor  entirely 
destitute  of  understanding,  yet  he  or  she 
may  not  have  arrived  at  that  maturity  of 
mind  which  qualifies  him  or  her  to  make  a 
will  and  is  deficient  in  testamentary  ca- 
pacity.— Estate  of  De  Laveaga,  6  Cof.  Prob. 
Dec.  66. 

21.  A  woman  who  has  reached  the  age  of 
eighteen  may  make  a  will  if  she  be  other- 
wise qualified,  but  she  may  have  arrived  at 
this  age  without  having  emerged  in  mental 
growth  from  childhood.  This  does  not  Im- 
port a  disordered  Intellect  or  diseased  mind, 
and  is  entirely  consistent  with  the  general 
fact  that  the  family  of  the  decedent  was 
composed  of  persons  of  sound  and  strong 
mentality,  and  that  her  inherent  traits  were 
intellectually  perfect,  there  being  no  sug- 
gestion of  insanity  in  the  blood.  It  is  also 
consistent  with  the  fact  that  the  decedent 
was  a  woman  in  the  full  bloom  of  health; 
fully  nourished  bodily,  with  no  serious  cor- 
poral ailment,  no  congenital  Incapacity, 
physically  a  perfect  woman,  but  short  on 
intellect. — Estate  of  De  Laveaga,  6  Cof. 
Prob.  Dec.  56. 

22.  The  fact  that  the  testatrix  in  such  a 
case  was  able  to  speak  in  several  languages 
is  not  itself  proof  of  intellectual  power. — 
Estate  of  De  LAveaga,  6  Cof.  Prob.  Dec.  56. 

23.  While,    if   the    testatrix   be    of   sound 


equitable  or  inequitable,  just  or  unjust,  as 
she  has  the  right  to  do  as  she  pleases  with 
her  property,  nevertheless,  equity.  Justice, 
the  relations  of  the  parties,  the  surround- 
ings of  those  benefited  in  connection  with 
the  testatrix  and  other  points  may  be  con- 
sidered in  connection  with  the  transaction, 
where  the  competency  is  questioned  or  sus- 
ceptibility to  influence  suggested. — Estate 
of  De  Laveaga,  6  Cof.  Prob.  Dec.  66. 

24.  In  order  to  attack  successfully  a  will 
on  the  ground  of  insane  delusions  had  by 
the  testator,  it  must  be  shown  that  such 
delusions  operated  to  cause  the  production 
of  the  will. — Estate  of  Ellinghouse,  6  Cof. 
Prob.  Dec.  382. 

25.  That  a  woman  in  her  old  age  recapit- 
ulates in  her  will  her  struggle  to  acquire  a 
competence  and  expresses  gratitude  for  aid 
received  and  a  desire  to  reward  through 
legacies  those  extending  it  to  her,  is  noi 
evidence  of  dotage  such  as  to  impair  testa- 
mentary capacity. — ^Estate  of  Bain  bridge,  6 
Cof.  Prob.  Dec.  308. 

26.  On  the  question  of  the  mental  sound- 
ness of  a  testator,  the  will  itself  is  evidence 
in  connection  with  the  sworn  testimony  of 
the  draftsman  that  the  deceased  dictated  the 
details  to  him. — Estate  of  Balnbridge,  6  Cof. 
Prob.  Dec.  308. 

27.  That  a  woman  of  eighty-four  by  her 
last  will  seeks  to  benefit  strangers  in  blood 
who  have  benefited  her,  instead  of  leaving 
all  her  estate  to  collateral  relatives,  does 
not  tend  to  show  that  a  life-long  addiction 
to  drink  in  excess  and  other  bad  habits 
have  impaired  her  mind. — Estate  of  Bain- 
bridge,  6  Cof.  Prob.  Dec.  308. 

28.  As  to  undue  iBflnence  (snbd  2).^ — 
Undue  Influence  which  will  invalidate  a  will 
must  overpower  the  mind  and  master  the 
volition  of  the  testator  at  the  moment  of 
the  testamentary  act. — Estate  of  Clark.  170 
Cal.  418,  149  Pac.  828. 

29.  Undue  influence  to  avoid  a  will  must 
have  a  controlling  effect  upon  its  execution, 
and  a  continuous  domination  by  a  wife  over 
her  husband  in  domestic  and  business  af- 
fairs does  not  establish  such  an  influence. 
— Estate  of  Stone,  172  Cal.  215,  156  Pac 
992. 

30.  A  wife's  insistence  that  her  husband 
shall  make  a  will  does  not  even  remotely 
suggest  that  she  unduly  dominated  him  in 
the  disposition  of  his  property  which  he 
made  by  such  will. — Estate  of  Stone.  172 
Cal.  215,  165  Pac.  992. 

31.  The  mere  existence  of  confidential 
relations  between  the  testator  and  the  prin- 
cipal beneficiary  under  his  will,  who  is  also 
the  proponent,  does  not  raise  the  presump- 
tion that  the  will  was  procured  by  the  ex- 
ercise of  undue  influence  nor  impose  on  the 
proponent  the  burden  of  disproving  undue 
influence,  fraud  or  coercion;  there  must 
be,  in  addition  to  that  fact,  evidence  of  his 
actU'e  Interference  in  procuring  the  execu- 
tion of  the  will  before  that  presumption 
arises. — Estate  of  Mahoney,  6  Cof.  Prob. 
Dec.  1. 
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32.  A  person  can  not  be  called  upon  to 
prove  that  a  transaction  with  which  he  had 
nothing:  to  do,  was  a  fair  one;  hence  no 
presumption  of  undue  influence  can  arise 
as  to  such  person. — ^Estate  of  Mahoney,  6 
Cof.  Prob.  Dec.  1. 

88.  The  fact  of  drunkenness  when  the 
will  was  executed  is  relevant  upon  the 
question  of  undue  Influence. — ^Estate  of  Ma- 
honey, 6  Cof.  Prob.  Dec.  1. 

34.  On  the  Issues  of  mental  competency 
of  a  testator  and  undue  Influence  In  the 
execution  of  his  will,  evidence  of  the  pecun- 
iary circumstances  of  a  legatee  and  of  her 
husband  is  inadmissible. — Estate  of  Brown, 
6  Cof.  Prob.  Dec.  26. 

35.  Undue  Influence  Is  a  lefcal  conclusion 
to  be  deduced  from  facts,  and  these  facts 
should  be  pleaded,  the  allesration  being:  &8 
positive,  precise  and  particular  as  the  nature 
of  the  case  will  allow  stated  in  ordinary  and 
concise  langruaere,  and  directed  to  the  testa- 
mentary act. — Estate  of  Yates,  6  Cof.  Prob. 
Dec.  50. 

36.  A  mere  averment  of  undue  influence 
as  a  conclusion  is  equivalent  to  the  absence 
from  the  petition  of  anythinsr  loolning  to  an 
issue  of  that  nature. — Estate  of  Yates,  6 
Cof.  Prob.  Dec.  60. 

37.  If  a  petition  contains  an  InsuflAcient 
allesration  of  undue  influence,  an  amendment 
directed  to  curing:  this  defect,  made  after 
the  statute  of  limitations  has  attached, 
would  be  the  same  as  a  fresh  petition. — 
Estate  of  Yates,  6  Cof.  Prob.  Dec.  '60. 

38.  A  will  is  not  to  be  set  aside  on  the 
grround  of  undue  influence  unless  there  is 
proof  of  a  pressure  which  overpowered  and 
bore  down  the  volition  of  the  testatrix  at 
the  very  time  the  will  was  made. — Estate  of 
Bainbrldg^e,  6  Cof.  Prob.  Dec.  308. 

39.  It  is  not  to  be  assumed  that  persons 
locally  far  separated  from  a  testatrix  ex- 
erted a  personal  undue  influence  over  her 
or  that  persons  about  her  exerted  such  an 
influence  over  her  in  the  interest  of  the  ab- 
sent persons. — Estate  of  Balnbridgre,  6  Cof. 
Prob.  Dec.  308. 

40.  To  show  such  undue  influence  upon 
a  testatrix  as  must  invalidate  the  will, 
there  must  be  a  preponderance  of  evidence 
of  such  Influence  operatiner  upon  the  very 
act  of  making:  the  will,  and  the  burden  of 
proof  is  on  the  contestant. — Estate  of 
O'Neill,  6  Cof,  Prob.  Dec.  380. 

41.  Undue  influence,  such  as  invalidates 
a  will,  is  somethingr  more  than  mere  gren- 
eral  influence  not  brougrht  to  bear  upon  the 
testamentary  act;  It  must  have  been  used 
directly  to  procure  the  will  and  have 
amounted  to  coercion,  destroying  the  free 
agency  of  the  testator. — Estate  of  EHlng- 
house,  6  Cof.  Prob.  Dec.  332. 

42.  Proof  that  a  person's  influence  over  a 
decedent  was  great  would  not  be  proof  that 
It  was  unlawful  or  undue,  and  from  the  ex- 
istence of  it  no  presumption  would  arise  of 
its  actual  unlawful  exercise,  even  though  it 
had  manifestly  operated  on  the  decedent's 
mind  in  making  a  testamentary  disposition. 
— Estate  of  EUinghouse,  6  Cof.  Prob.  Dec. 
332. 


43.  If  a  motive  or  an  opportunity  for  the 
exercise  by  any  one  of  undue  influence  upon 
a  testator  Is  shown,  the  law  will  not  pre- 
sume from  this  that  such  was  exercised, 
and  the  showing  does  not  shift  the  burden 
of  proof. — Estate  of  Elltnghouse,  '6  Cof. 
Prob.  Dec.  332. 

44.  The  burden  of  proof,  in  the  case  of  a 
will  contest  on  the  grround  of  undue  influ- 
ence, is  on  the  person  contesting. — Estate 
of  EUinghouse.  tf  Cof.  Prob.  Dec.  882. 

48.  BxceotloB  of  will  —  Sullleleiicy  of 
(■nbd.  8). — ^Where  a  testator  writes  his  name 
in  a  blank  space  in  the  attestation  clause 
of  his  will,  instead  of  at  the  usual  place, 
the  instrument  will  not  be  denied  probate 
as  not  "subscribed  at  the  end  thereof"  when 
it  distinctly  appears  that  it  was  intended  by 
him,  and  so  understood  by  the  witnesses,  as 
his  subscription  of  the  will. — Estate  of 
Hartter,  6  Cof.  Prob.  Dec.  298. 

§  1315. 

1.  Proof  of  excentloB  of  wUl. — While  it 
would  be  incumbent  on  the  proponent,  If 
there  were  no  contest,  in  a  case  such  as  the 
one  at  bar,  to  establish  the  authenticity  of 
the  handwriting  of  the  decedent  in  the  will, 
which  is  holographic,  and  the  circumstances 
of  the  execution  of  the  document  to  the  ex- 
tent of  her  knowledge,  yet  it  Is  true,  in  a 
sense,  that  the  burden  of  proof  rests  upon 
the  contestant  and  he  must  bear  his  own 
burdens  as  to  the  issues  set  up  by  him;  and 
where  it  is  not  denied  that  the  instrument 
is  in  the  handwriting  of  decedent,  so  far  as 
the  contest  is  concerned,  it  is  incumbent 
upon  him  to  prove  a  negative,  that  she  was 
not  competent;  that  the  will  was  not  the 
voluntary  emanation  of  her  own  mind,  or 
that  she  was  not  free  from  circumstance  of 
constraint.  Any  one  of  these  facts  estab- 
lished Justifles  the  contest,  but  does  not 
relieve  the  proponent  ultimately  from  her 
burden  of  establishing  all  the  (elements 
necessary  to  entitle  her  to  letters  testament- 
ary.— Estate  of  De  LAveaga,  6  Cof.  Prob. 
Dec.  56. 

2.  ^-Croas-ezandnatloii  as  to  exeeatioB«-~ 
In  a  contest  to  the  probate  of  a  will  on  the 
ground  of  mental  unsoundness  the  court  has 
the  right  to  require  the  proponent  to  make 
preliminary  proof  of  the  execution  of  the 
will,  and  no  substantial  right  of  the  pro- 
ponent is  violated  in  permitting  the  contest- 
ants to  cross-examine  the  witnesses  on  such 
question. — Estate  of  Cullberg,  169  Cal.  366, 
146  Pac  888. 

§1322. 

1.  Foreign  'wills*  probate  oil— Constme- 
tloB. — The  provision  that  an  administration 
may  be  had  in  any  county  in  which  the  tes- 
tator shall  have  left  any  estate,  means  any 
county  in  which  there  shall  be  estate  of  the 
testator  at  the  time  the  administration  is 
sought. — Estate  of  Daughaday,  168  Cal.  63, 
141  Pac.  929. 

§1323. 

1.  Production  of  foreign  will— Constrae* 
tlon    of   scetlon* — ^This   section   contains    no 
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provision  as  to  priority  as  between  two  or 
more  applicants  each  of  whom  is  interested 
in  the  will.  Section  1360a  is,  however,  ap- 
plicable wherever  the  controversy  as  to  who 
shall  administer  Is  between  the  parties  in- 
terested in  the  will,  and  is  applicable  to 
forei£rn  wills. — Estate  of  Meier,  165  Cal.  466, 
Ann.  Cas.  1914D  121,  48  L.  R.  A.  (N.  S.)  858, 
132  Pac.  764. 

2.  This,  and  the  precedinsr  and  followinfir 
sections,  dealing:  especially  with  the  sub- 
ject-matter of  foreifirn  wills  prevail  over 
all  conflicting  provisions  as  to  all  matters 
and  questions  arising  out  of  the  subject- 
matter.  The  executor  is  entitled  to  letters 
testamentary  if  he  applies  therefor,  and  on 
his  failure  they  must  be  grranted  to  "any 
other  person  interested  in  the  will"  who 
applies,  provided  the  applicant  is  qualified 
as  administrator.  The  public  administrator 
is  not  a  party  interested  and  against  one 
interested  who  is  competent  to  serve  the 
latter  is  entitled  as  a  matter  of  rigrht — Es- 
tate of  Meier,  165  Cal.  466,  Ann.  Cns.  1914D 
121,  48  U  R.  A.  (N.  S.)  858,  182  Pac.  764. 

§  1327. 

1.  Duty  of  executor  or  administrator  to 
uphold  wUL — ^When  a  will  is  admitted  to 
probate,  it  is  the  duty  of  the  executor  to 
defend  and  uphold  the  will  asrainst  any  sub- 
sequent attack  for  its  revocation  made 
upon  it;  and  this  duty  primarily  rests  upon 
the  executor,  not  upon  the  legratees  or  dev- 
isees.— ^Estate  of  Lofiran,  171  Cal.  357,  153 
Fac.  388. 

2.  The  probate  court  is  vested  with  ex- 
clusive jurisdiction  over  the  probate  of 
wills,  and  the  rule  is  absolute,  save  in  cases 
where  there  has  been  a  breach  of  duty  aris- 
ing from  a  fiduciary  relation  on  the  part  of 
those  securing*  the  probate  of  the  will,  that 
the  acts  alleged  to  constitute  extrihsic  fraud 
must  be  such  as  operate  to  prevent  the  heir 
from  appearing  In  the  probate  court  and 
there  contesting  the  will  and  exhibiting 
fully  his  case  against  its  being  admitted  to 
probate;  otherwise  a  court  of  equity  is 
without  jurisdiction  to  afford  relief. — ^Nich- 
olson V.  Leatham,  28  Cal.  App.  697,  163  Pac. 
965. 

§1328. 

1.  Issuance  of  citation* — ^The  jurisdiction 
of  the  court  to  entertain  a  proceeding  for 
the  revocation  of  the  probate  of  a  will  does 
not  depend  upon  the  issuance  and  service 
of  a  citation  within  a  year  after  probate, 
but  jurisdiction  attaches  on  the  filing  of  the 
petition  inaugurating  the  contest,  and  the 
office  of  the  citation  is  only  that  of  a  sum- 
mons— to  give  the  court  Jurisdiction  of  the 
parties  who  would  be  affected  by  its  revo- 
cation.— Estate  of  Logan,  171  Cal.  357,  153 
Pac.  388. 

2.  An  order  dismissing  a  petition  for  the 
revocation  of  the  probate  of  a  will  on  the 
ground  that  the  court  had  no  jurisdiction  to 
proceed  with  the  hearing  of  the  petition  be- 
cause of  the  failure  to  issue  a  citation  ad- 
dressed to  the  executrix  in  her  representa- 
tive capacity  within    one    year     after     the 


probate  of  the  will,  as  is  required  by  sec- 
tion 1328  of  the  Code  of  Civil  Procedure,  Is 
erroneous,  where  a  citation  was  issued 
within  the  year,  addressed  to  the  executrix 
in  her  individual  capacity  as  a  legatee  under 
the  will,  and  it  appeared  from  the  recitals 
therein  that  a  petition  had  been  filed  to  have 
the  will  declared  void  and  the  letters  testa- 
mentary Issued  to  such  executrix  set  aside 
and  annulled. — Estate  of  Logan  171  CaL 
357,  153  Pac.  388. 

3.  While  it  is  essential  in  a  contest  of  a 
will  after  probate  that  a  citation  shall  issue 
to  the  executrix,  whether  it  has  been  so 
issued  to  her  in  such  capacity  is  not  to  be 
determined  by  an  inspection  solely  of  one 
part  of  the  citation  which  may  contain  the 
names  of  the  parties  to  it,  but  the  entire 
citation  should  be  looked  to,  and  if,  from  its 
whole  tenor,  it  appears  that  it  was  issued 
to  her  in  her  capacity  as  executrix,  it  is 
immaterial  that  she  may  not  be  expressly 
designated  as  such. — Estate  of  Logan,  171 
Cal.  357,  153  Pac.  388. 

4.  The  superior  court  has  power  to  ex- 
tend the  time  of  service  of  a  citation,  not- 
withstanding the  return  day  has  expired  at 
the  time  of  the  making  of  the  order,  for 
there  is  no  provision  of  the  law  which  de- 
clares that  a  failure  to  serve  within  the  re- 
turn day  should  preclude  the  court  from 
ordering  a  supplemental  or  alias  citation 
to  be  issued  or  to  extend  the  time  of  service 
of  one  originally  issued  where  the  return 
day  thereof  has  elapsed. — ^Estate  of  Logran, 
171  Cal.  857,  153  Pac  388. 

§  1329. 

HEARING  OF  CONTB9T. 

1.  As  to  trial  of  Issues — Burden  of  proof. 
2,  3.  Evidence — ^Admissibility  and  weight. 
4-7.  Instructions — Requests  to  instruct. 

1.  As  to  trial  of  Issues— Burden  of  proof. 

— The  burden  of  proof  is  upon  the  contest- 
ants who  seek  to  revoke  the  probate  of  a 
will  on  the  ground  of  unsoundness  of  mind. 
— Estate  of  Clark,  170  Cal.  418,  149  Pac.  828. 

2.  Evidence— Admissibility  and  weight. — 
The  rules  of  evidence  and  the  weight  to  be 
accorded  to  the  evidence  are  the  same  in  a 
contested  will  case  as  in  any  other  civil  case, 
and  those  rules  apply  when  the  question 
goes  to  the  sufficiency  of  the  evidence  to 
justify  its  submission  to  the  jury. — ^Estate 
of  Caspar,  172  Cal.  147,  155  Pac.  631. 

3.  Evidence  of  the  existence  of  hostility 
between  a  witness  for  the  contestants  and 
one  of  the  principal  witnesses  for  the  pro- 
ponents is  admissible,  but  it  is  wholly  im- 
proper and  prejudicial  to  admit  evidence  of 
the  cause  of  the  hostility. — Estate  of  Martin, 
170  Cal.  657,  161  Pac.  188. 

4.  Instructions— Requests  to  Instructi^ — 
Where  the  contestant  in  his  opening  state- 
ment to  the  jury  made  charges  of  undue 
Influence,  fraud  and  the  improper  execution 
of  the  will,  and  such  matters  are  embraced 
within  the  grounds  of  the  original  contest, 
though  abandoned  at  the  trial,  it  Is  error  to 
refuse  to  instruct  the  jury  that  such 
grounds  of  contest  had  been  abandoned. — 
Estate  of  Martin,  170  Cal.  667,  161  Pac  138. 
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6.  A  requested  instruction,  unimpeach- 
able in  t>oint  of  law,  touchiner  the  rigrht  of 
every  person  of  le^al  affe  and  mental  ca- 
pacity to  dispose  of  property  by  will,  should 
be  griven. — Estate  of  Martin,  170  Cal.  657, 
161  Pac.  188. 

6.  A  requested  instruction  that  no  pre- 
sumption of  insanity  arises  merely  because 
a  testator  makes,  no  provision  in  his  will 
for  his  children  should  be  g-iven. — ^Estate  of 
Martin,  170  Cal.  657,  151  Pac.  138. 

7.  A  requested  instruction  that  the  heirs 
of  the  deceased  had  no  vested  rigrhts  in  the 
property  of  their  ancestor  because  of  their 
relationship  should  be  griven. — Estate  of 
Martin,  170  Cal.  657,  161  Pac.  138. 

§1330. 

1.  PetitloB  to  revoke  probate  of  wfU-— 
CoBStruetloB  of  accttoii. — This  section  must 
be  construed  as  grivingr  only  such  riffht  to 
a  trial  by  Jury  as  is  griven  by  section  1312, 
in  so  far  as  the  Issues  to  be  determined  by 
the  Jury  are  concerned,  and  therefore  a  Jury 
can  not  determine  as  to  the  question  of  the 


interest  of  a   contestant. — Estate  of   Land, 
166  Cal.  588,  187  Pac.  246. 

2.  The  langruage  of  this  section  is  in  ef- 
fect and  by  implication  a  declaration  that. 
If  there  had  been  a  contest  upon  which  the 
origrlnal  probate  was  grranted,  there  should 
be  no  rigrht  to  a  Jury  trial  upon  a  contest 
after  such  probate,  and  in  that  case  the 
rigrht  did  not  exist. — Estate  of  Baird,  178 
Cal.  617,  160  Pac.  1078. 

§1332. 

1.  Costs  amd  expcBoes— CoMstmetloB  of 
■ectloB. — Where  after  probate  a  will  was 
contested  the  matter  of  costs  is  regrulated 
by  this  section.  Where  an  executor  appeals 
from  an  order  revoking^  the  probate  of  a 
will  and  an  order  denying:  a  new  trial  of 
the  contest,  the  power  of  the  court  to  order 
the  costs  of  the  executor  resistingr  revoca- 
tion to  be  paid  out  of  the  estate  can  not 
be  properly  exercised  until  the  appeal  has 
been  determined. — Estate  of  Jones,  166  Cal. 
147,  135  Pac.  298. 


CHAPTER  m. 

OF  EXECUTOBS  AND  ADMINISTRATORS,   THEIR  LETTERS,  BONDS,  REMOVALS, 

AND  SUSPENSIONS. 


§  1360a. 


1.  Executor  naoied  In  will— ComstmetloB 
of  sectloiu — This  was  formerly  a  part  of  the 
preceding:  section,  and  the  provision  herein 
is  not  restricted  to  any  class  of  wills,  and 
must  therefore  include  foreigrn  wills.  This 
section  is  applicable  wherever  the  contro- 
versy as  to  who  shall  administer  is  between 
parties  interested  in  the  will. — Estate  of 
Meier.  165  Cal.  456,  Ann.  Cms.  1914D  121,  48 
L.  R.  A.  (N.  S.)  858,  132  Pac.  764. 

§1365. 

ORDER  OF  PERSONS  BBTTITLBD  TO 
ADMINISTER. 

1-3.  As  to  grenerally. 

4-8.  A  surviving:  spouse  (subd.  1). 
9, 10.  Children  (subd.  2). 
11,12.  Next  of  kin  (subd.  7). 
13-16.  Public  administrator  (subd.  8). 

1.  As  to  generally. — ^A  competent  appli- 
cant of  a  hlgrher  class  must  be  awarded  let- 
ters as  agrainst  a  competent  applicant  of  a 
lower  class,  with  the  exception  made  In  sec- 
tion 1379. — Estate  of  Meier,  165  Cal.  456, 
Ann.  Cas.  1914D  121,  48  L.  R.  A*  (N.  S.)  858, 
182  Pac.  764. 

2.  The  sister  of  the  deceased  (under  subd. 
5)  has  a  preferential  statutory  to  the  ap- 
pointment of  a  niece  (subd.  7). — ^Estate  of 
McCausland,  170  Cal.  134,  148  Pac.  924. 

3.  The  rigrht  to  administer  follows  the 
property. — Estate  of  Barrett,  6  Cof.  Prob. 
Dec.  398. 

4.  A  snrvivlnip  sponae  (svbd.  1). — The 
widow  of  the  intestate,  unless  she  is  en- 
titled to  succeed  to  a  part  of  his  personal 
estate,  is  not  entitled  as  of  rigrht  to  letters 


of   administration. — Estate    of   Walker,    169 
Cal.  400,  146  Pac.  868. 

5.  Where  no  executor  was  named  in  the 
wi^l  of  the  testatrix,  her  survivingr  husband 
who  took  by  bequest  no  portion  of  her  per- 
sonal estate,  is  not  entitled  to  letters  of 
administration  with  the  will  annexed.  Such 
may  properly  issue  to  her  brother,  a  leg- 
atee under  the  will. — Estate  of  Cook.  173 
Cal.  465,  160  Pac.  553. 

6.  In  the  case  of  a  surviving  husband  or 
wife  the  right  to  nominate  an  administrator 
under  section  1865  of  the  Code  of  Civil  Pro- 
cedure is  absolute,  while  in  the  case  of 
other  persons  contemplated  by  section  1379 
the  rig:ht  is  at  most  a  mere  power  to  ad- 
dress a  recommendation  to  the  discretion 
of  the  court — Estate  of  Barrett,  6  Cof. 
Prob.  Dec.  398. 

7.  A  husband  is  of  "kin"  to  his  wife  and 
her  "relative,"  so  as  to  be  entitled  to  ad- 
minister on  her  estate  under  section  1365  of 
the  Code  of  Civil  Procedure. — Estate  of  Bar- 
rett,  6  Cof.  Prob.  Dec.  398. 

S.  If  a  widower  dies  Intestate  leavingr 
collateral  relatives  and  one  child,  a  daugrh- 
ter,  and  she,  before  the  estate  is  adminis- 
tered, dies  intestate,  without  issue,  her  sur- 
viving husband  is  entitled  to  administer  her 
estate  as  against  the  collateral  relatives  of 
her  father. — Estate  of  Barrett,  6  Cof.  Prob. 
Dec.  398. 

9.  CbUdren  (snbd.  2). — The  daughter  of 
the  intestate,  who  has  been  granted  special 
letters  of  administration,  is  in  this  case 
granted  general  letters,  as  agrainst  the  pub- 
lic administrator,  and  a  son  who,  by  rea- 
son of  dissolute  habits,  is  incompetent  to 
act. — Estate  of  Moraghan,  6  Cof.  Prob.  Dec. 
486. 
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10.  If  the  daugrhter  of  a  deceased  person 
grives  a  third  person  authority  to  apply  for 
letters  of  administration  In  her  behalf,  the 
power  so  granted  ceases  and  determines  at 
her  death. — Estate  of  Barrett,  6  Cof.  Prob. 
Dec.  898. 

11.  Next  of  kin  (sabd.  7).— The  relatives 
of  a  decedent  are  entitled  to  administer  only 
when  they  are  entitled  to  succeed  to  the 
personal  estate  or  some  part  thereof. — Es- 
tate of  Barrett,  6  Cof.  Prob.  Dec.  398. 

12.  The  law  of  administration  contem- 
plates a  legral  or  statutory  kinship  as  well 
as  a  kinship  by  blood. — Estate  of  Barrett,  6 
Cof.  Prob.  Dec.  398. 

18.  Pnblle  admlnlMtrator  (sobd.  8). — A 
public  administrator  is  entitled  to  prefer- 
ence over  one  whose  only  claim  apart  from 
the  claim  that  he  Is  legally  competent  (subd. 
10),  is  based  on  the  nomination  of  the  ex- 
e<;utor  of  the  will,  or  the  nomination  of 
some  one  Interested  in  the  will,  other  than 
the  surviving  husband  or  wife  (subd.  1), 
who  is  himself  incompetent  to  serve  as  ad- 
ministrator.— Estate  of  Meier,  166  Cal.  456, 
Abb.  Ca«.  1914D  121,  48  L.  R.  A.  (N.  S.)  858. 
182  Pac.  764. 

14.  In  the  absence  of  next  of  kin  the 
public  administrator  is  entitled  to  letters  of 
administration,  and  a  foreign  consul  would 
only  be  entitled  to  administer  by  virtue  of 
the  treaty  provision  In  the  absence  of  an 
application  for  those  designated  In  subdivi- 
sions 7  and  8,  and  then  only  as  a  person 
"legally  competent"  under  subdivision  10. — 
Estate  of  Servas,  169  Cal.  240,  Abb.  Cmm, 
1916D  233,  146  Pac.  661. 

16.  The  public  administrator  must  al- 
ways give  way  to  the  relatives  who  are 
entitled  to  succession,  provided  they  are 
qualified  to  assume  the  functions  of  admin- 
istration.— Estate  of  Barrett,  6  Cof.  Prob. 
Dec.  398. 

16.  Where  letters  of  administration  with 
the  will  annexed  have  been  granted  to  the 
public  administrator  on  the  estate  of  a  de- 
ceased nonresident,  a  resident  brother  of  the 
decedent,  though  not  entitled  to  letters  on 
an  orlfiTlnal  application  because  of  section 
1365  of  the  Code  of  Civil  Procedure,  may 
nominate  a  stranger  to  petition  for  a  rev- 
ocation of  the  letters  granted  and  for  the 
Issuance  of  letters  to  the  petitioner,  and  the 
petition  will  be  granted,  both  the  nomlnor 
and  the  nominee  being  competent,  under 
section  1369  of  the  Code  of  Civil  Procedure, 
to  serve  as  administrators. — Estate  of  Tracy, 
6  Cof.  Prob.  Dec.  494. 

§1368. 

1.  PersoB  eBtltled  a  mlBor  or  iBeompe* 
teBt  —  CoBAtmetloB  of  noctlOB. — The  only 
irround  of  disqualification  which  Is  removed 


by  section  1368  of  the  Code  of  Civil  Pro- 
cedure is  the  bar  of  minority,  and  the 
non-residence  of  the  ward  still  remains  as 
an  absolute  disqualification  afl^ectlng-  the 
guardian's  right  to  letters  of  administration. 
— Estate  of  Graff,  169  Cal.  250,  146  Pac.  657. 
2.  The  g'uardian  of  the  estate  of  a  non- 
resident minor  heir  of  a  deceased  person  is 
not  entitled  to  letters  of  administration. — 
Estate  of  Graff.  169  Ckl.  250,  146  Pac.  667. 

§  1369. 

WHO  INGOMPE2TENT  TO  ADMINISTER. 

1.  Construction  of  section. 

2.  As   to   time   of   status   determining   in- 

competency. 
3-5.  Drunkenness  or  improvidence  (subd.  4). 
6.  Want  of  integrity  (subd.  4). 

1.  CoBstractioB  of  seetioB.^ — ^Thls  section 
must  be  construed  in  connection  with  sec- 
tions 1365  and  1368. — Estate  of  Graff,  169 
Cal.  250,  146  Pac.  657. 

2.  As  to  tlBie  of  status  deterniUiiBr  tB- 
eompeteBcy. — It  is  the  status  of  the  peti- 
tioner at  the  time  of  the  errant  of  adminis- 
tration that  determines  his  competency. — 
Estate  of  Barrett,   6  Cof.  Prob.  Dec.  398. 

8.  DniBkeBBess  or  ImproTldeBce  (aabd. 
4). — No  person  is  eligible  or  entitled  to 
serve  as  administrator  who  Is  Incompetent 
to  execute  the  duties  of  the  trust  by  reason 
of  drunkenness.  Improvidence  or  want  of 
understanding  or  lack  of  integrity,  and  it 
must  be  presumed  that  the  appointing  power 
discharged  its  duties  and  appointed  a  sane, 
sober,  provident  and  honest  man  to  execute 
the  trust  of  administrator. — Estate  of  Ma- 
honey,  6  Cof.  Prob.  Dec.  1. 

4.  A  person  who  has  dissolute,  intemper- 
ate and  improvident  habits  is  not  competent 
to  act  as  administrator  of  his  father's  es- 
tate.— Estate  of  Moraghan,  6  Cof.  Prob.  Dec 
486. 

6.  One  who,  by  reason  of  dissolute.  In- 
temperate and  improvident  habits,  is  incom- 
petent to  act  as  administrator  of  his  father's 
estate,  has  no  right  to  nominate  his  co- 
petltloner,  the  public  administrator,  to  act 
as  administrator  in  his  place,  or  to  nominate 
him  to  act  Jointly  with  the  public  adminis- 
trator.— Estate  of  Moraghan,  6  Cof.  Prob. 
Dec.  486. 

6.  -Wwmt  of  iBterritr  (sabd.  4>.  —  A 
daughter  is  not  Incompetent  for  want  of  in- 
tegrity because  she  offered  in  evidence  the 
decree  of  divorce  which,  being  admissible 
for  the  purpose  offered,  showed  that  her 
mother  had  been  ffuilty  of  adultery  in  her 
lifetime.  This  criticism  going  rather  to 
considerations  of  propriety  or  good  taste 
than  to  want  of  integrrity. — Estate  of  El- 
liott. 166  Cal.  839,  182  Pac.  489. 
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ARTICLE  IV. 

PETITION  AND  CONTEST  FOB  LETTERS,  AND  ACTION  THEBEON. 
§  1380.  Special  notice  to  heirs,  requests  for.    How  given. 


§1379. 


1.  Tietteru  to  p«nM»it  othter  than  one  en- 
tttled^-Conatrnetion  of  section. — ^This  sec- 
tion authorizes  the  probate  court  in  its  dis- 
cretion to  prefer  the  nominee  of  one  of  a 
hig-her  class,  where  such  member  of  a 
higrher  class  is  himself  competent*  to  one 
of  a  lower  class,  this  beingr  an  exception 
to   the   rule   that  a   competent  applicant   of 


a  hifirher  class  must  be  awarded  letters  as 
against  a  competent  one  of  a  lower  class. 
This  section  has  no  application  where  the 
person  maklns:  the  nomination  is  not  him- 
self entitled  to  administration. — Estate  of 
Meier,  166  Cal.  456,  Ann.  Caa.  1914D  121,  48 
li.  R.  A.  (N.  S.)  858,  1S2  Pac.  764. 

Aa  to  persona  entitled,  see  ante  C.  C.   P. 
pt.,  I  1365. 


§  1380.    SPECIAL  NOTICE  TO  HEIRS,  BEQUESTS  FOB.    HOW  GIVEN. 

At  any  time  after  the  issuance  of  letters  testamentary  or  of  administration  upon  the 
estate  of  any  decedent,  any  person  interested  in  said  estate  (including  the  state  con- 
troller), whether  as  heir,  devisee,  or  legatee,  or  the  attorney  for  such  heir,  devisee, 
or  legatee,  may  serve  upon  the  executor  or  administrator  (or  upon  the  attorney  for 
the  executor  or  administrator)  and  file  with  the  clerk  of  the  court  wherein  administra- 
tion of  such  estate  is  pending,  a  written  request,  stating  that  he  desires  special  notice 
of  any  or  all  of  the  following  mentioned  matters,  steps  or  proceedings  In  the  adminis- 
tration of  said  estate,  to  wit: 

(1)  Filing  of  petitions  for  sales,  leases  or  mortgages  of  any  property  of  the  estate. 

(2)  Filing  of  accounts. 

(3)  Filing  of  petitions  for  distribution. 

(4)  Filing  of  petitions  for  partition  of  any  property  of  the  estate. 

Such  request  shall  state  the  post-office  address  of  such  heir,  devisee,  or  legatee,  state 
controller,  or  his  attorney,  and  thereafter  a  brief  notice  of  the  filing  of  any  of  such 
petitions  or  accounts,  except  petitions  for  sale  of  perishable  property  or  other  personal 
property,  which  will  incur  expense  or  loss  by  keeping,  shall  be  addressed  to  such  heir, 
devisee,  or  legatee,  state  controller,  or  his  attorney,  at  his  stated  post-office  address, 
and  deposited  in  the  United  States  post  office  with  the  postage  thereon  prepaid,  within 
two  days  after  the  filing  of  such  petition  or  account;  or  personal  service  of  such  notices 
may  be  made  on  such  heir,  devisee,  or  legatee,  state  controller,  or  his  attorney,  within 
said  two  days  and  such  personal  service  shall  be  equivalent  to  such  deposit  in  the 
post  office,  and  proof  of  mailing  or  of  personal  service  must  be  filed  with  the  clerk 
before  the  hearing  of  such  petition  or  accoimt.  If  upon  the  hearing  it  shall  appear 
to  the  satisfaction  of  the  court  that  the  said  notice  has  been  regularly  given,  the 
court  shall  so  find  in  its  order  or  Judgment  and  such  Judgment  shall  be  final  and  con- 
clusive upon  all  persons. 

History:  Enactment  approved  April  17,  1909,  Stats,  and  Amdts. 
1909,  p.  985;  amended  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  276. 
In  effect  July  27,  1917. 
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ARTICLE  VII. 

SPECIAL  ADMINISTRATORS  AND  THEIR  POWERS  AND  DUTIES. 

§  1419.  Duties  of  special  administrators. 

§  1418.  Pajment  of  secured  debts  by  special  administrators  [new]. 

§  1416.  DTTTIES  OF  SPECIAL  ADMINISTRATORS.  The  special  admin- 
istrator  must  collect  and  preserve  for  the  executor  or  administrator,  all  the  goods* 
chattels,  debts,  and  effects  of  the  decedent,  all  incomes,  rents,  issues  and  profits,  claims, 
and  demands  of  the  estate;  must  take  the  charge  and  management  of,  enter  upon,  and 
preserve  from  damage,  waste  and  injury,  the  real  estate,  and  for  any  such  and  all  nec- 
essary purposes  may  commence  and  maintain  or  defend  suits  and  other  legal  pro- 
ceedings as  an  administrator;  he  may  sell  such  perishable  property  as  the  court  may 
order  to  be  sold,  and  exercise  such  other  powers  as  are  conferred  upon  him  by  his 
appointment,  but  In  no  case  Is  he  liable  to  an  action  by  any  creditor  on  a  claim  against 
the  decedent  The  special  administrator  may  commence  and  maintain  all  proceedings, 
do  all  acts,  and  apply  for  and  obtain  all  orders  and  decrees,  authorized  or  provided  for, 
in  or  by  article  five  of  chapter  seven  of  title  eleven  of  this  code,  in  the  same  manner  and 
with  like  effect  as  an  executor  or  administrator. 

History:  Enacted  March  11,  1872,  a  re-enactment  of  §  92,  Practice 
Act,  as  amended  May  20,  1861,  Stats,  and  Amdts.  1861,  p.  634,  §28; 
amended  April  6,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt),  p.  83;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  205;  Act 
held  unconstitutional,  see  History,  Kerr's  Cyc.  0.  C,  §4;  amended 
April  6,  1917,  Stats,  and  Amdts.  1917,  p.  81.    In  effect  July  27,  1917. 

§1418.    PAYMENT   OF   SECURED   DEBTS   BY    SPECIAL   ADMINIS- 

TRATORS.  If  it  shall  appear  by  the  verified  petition  of  any  special  administrator, 
or  other  person  interested  in  any  estate  in  the  charge  of  any  special  administrator, 
that  any  of  the  property  of  said  estate  is  subject  to  any  mortgage,  lien  or  deed  of 
trust,  to  secure  the  payment  of  money,  and  that  any  amount  so  secured,  either  prin- 
cipal or  Interest,  is  past  due  and  unpaid;  that  the  holder  of  the  security  threatens 
or  is  about  to  enforce  or  foreclose  the  same  and  that  the  said  property  exceeds  tn 
value  the  amount  of  the  entire  obligation  thereon,  and  an  order  is  asked  directing 
or  permitting  said  special  administrator  to  pay  all  or  any  part  of  the  amount  so 
secured,  the  court  or  a  Judge  thereof  shall  fix  a  time  for  the  hearing  of  said  petition 
and  shall  direct  notice  of  not  less  than  ten  days  to  be  given  by  posting  in  three  public 
places  and  by  personal  service  on  all  parties  who  have  appeared  or  their  attorneys. 
At  the  time  so  appointed,  if  the  allegations  of  such  petition  shall  be  proven  to  the 
satisfaction  of  the  court  and  it  shall  appear  to  be  for  the  best  interests  of  said  estate, 
the  court  may  order  the  special  administrator  to  pay  interest  or  other  portions  or  the 
whole  of  the  secured  debt,  and,  in  its  discretion,  may  direct  the  special  administrator 
to  take  proceedings  under  article  five  of  chapter  seven  of  titie  eleven  of  this  code  to 
secure  funds  for  such  purpose.  Any  such  order  for  payment  of  interest  may  also 
direct  that  interest  not  yet  accrued  be  paid  as  it  becomes  due  and  such  order  shall 
remain  in  effect  and  cover  such  future  interest  until  and  unless  thereafter  for  good 
cause  set  aside  or  modified  by  the  court  upon  similar  petition  and  notice  to  that 
hereinabove  provided. 

History:  Enactment  approved  April  6,  1917,  Stats,  and  Amdts. 
1917,  p.  82.     In  effect  July  27,  1917. 
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CHAPTER  IV. 

OF  THE  INVENTORY  AND  COLLECTION  OF  THE  EFFECTS  OF  DECEDENTS. 

ARTICLE  I. 

INVENTORY,  APPRAISEMENT,  AND   POSSESSION   OF   ESTATE. 

§  1444.  Appraisement  and  paj  of  appraisers. 

{  1455.  Who  may  eoUect  balances  due  deceased  annuitants  from  teachers'  retirement  salarj-fund 
[new]. 

§1444.  APPRAISEMENT  AND  PAY  OF  APPRAISERS.  To  make  the 
appraisement,  the  court,  or  a  judge  thereof,  must  appoint  three  disinterested  persons, 
one  of  whom  must  be  one  of  the  Inheritance  tax  appraisers  provided  for  by  law  (any 
two  of  whom  may  act,  provided  that  one  of  them  be  the  inheritance  tax  appraiser); 
provided,  that  the  court  may,  in  its  discretion,  appoint  said  inheritance  tax  appraiser 
as  sole  appraiser  to  appraise  said  estate.  Eiach  of  said  appraisers  is  entitled  to  receive, 
from  each  estate  he  appraises,  as  compensation  for  his  services,  not  to  exceed  five 
dollars  per  day  (together  with  his  actual  and  necessary  expenses),  to  be  allowed  by 
the  court  or  judge.  The  appraisers  or  appraiser  must,  with  the  inventory,  file  a 
verified  account  of  their  or  his  services  and  disbursements.  If  any  part  of  the  estate 
is  in  any  other  county  than  that  in  which  letters  issued,  an  appraiser  or  appraisers 
thereof  may  in  the  same  manner  as  above  provided,  be  appointed,  either  by  the  court 
or  judge  having  the  jurisdiction  of  the  estate,  or  by  the  court  or  judge  of  such  other 
county,  on  request  of  the  court  or  judge  having  jurisdiction.  No  clerk  or  deputy,  nor 
any  person  related  by  consanguinity  or  affinity  to  or  connected  by  marriage  with, 
or  being  a  partner  or  employee  of  the  judge  of  the  court,  shall  be  appointed  or  shall 
be  competent  to  act  as  appraiser  in  any  estate,  or  matter  or  proceeding  pending  before 
said  judge  or  in  said  court. 

History:  Enacted  March  11,  1872;  amended  April  16,  1880, 
(G.  G.  P.  pt.),  p.  85;  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  185; 
April  21,  1909,  Stats,  and  Amdts.  1909,  p.  1023 ;  April  7,  1911,  Stats,  and 
Amdts.  1911,  p.  712;  May  10,  1915,  Stats,  and  Amdts.  1915,  p.  434; 
May  10,  1917,  SUts.  and  Amdts.  1917,  p.  329.    In  effect  July  27,  1917. 

§1456.    WHO  MAY  COLLECT  BALANCES  DUE  DECEASED  AMNTJI- 

TANTS  FROM  TBAGHERS'  RETIREMENT  SALiARY-FUND.  The  surviving  hus- 
band  or  wife,  or  the  guardian  of  the  estate  of  any  insane  or  incompetent  husband  or 
wife,  of  any  deceased  person  who  had  been  the  recipient  of  an  annuity  from  the 
public  school  teachers'  retirement  salary-fund,  or  if  no  husband  or  wife  is  living,  then 
the  children  or  the  guardian  of  the  estates  of  any  minor  or  insane  or  incompetent 
children  of  said  deceased,  or,  if  no  children  are  living,  then  the  father  or  mother  or 
tbe  guardian  of  the  estate  of  any  insane  or  incompetent  father  or  mother  of  such 
decedent,  and  if  neither  the  father  nor  mother  is  living,  then  the  brothers  and  sisters 
or  the  guardian  of  the  estates  of  any  minor  or  insane  or  incompetent  brothers  and 
sisters  of  such  decedent,  may,  without  procuring  letters  of  administration,  collect  from 
the  public  school  teachers'  retirement  salary-fund,  in  the  state  treasury,  any  balance 
of  retirement  salary  accrued  to  -  the  credit  of  said  deceased  annuitant  remaining 
unpaid  at  the  time  of  death. 

[Claim  payable  by  salary-fund  board  on  receipt  of  affidavit.]  The  public  school 
teachers'  retirement  salary-fund  board,  upon  receiving  an  affidavit  stating  that  said 
annuitant  is  dead,  and  that  affiant  is  the  surviving  husband  or  wife  or  the  guardian 
.of  the  estate  of  an  insane  or  incompetent  husband  or  wife,  as  the  case  may  be,  of  said 
decedent,  or  stating  that  decedent  left  no  husband  or  wife,  and  that  affiant  is  the 
child,  or  that  affiants  are  the  children,  or  the  guardians  of  the  estates  of  the  minor, 
insane  or  incompetent  children,  as  the  case  may  be,  or  said  decedent,  or  stating  that 

4045 


I14M 


CODB    OF    CIVIL    PRO(?BDI7RB. 


[Pt.  m.  Tit.  XI, 


decedent  left  neither  husband,  wife  nor  children,  and  that  affiant  Is  the  father  or 
mother,  or  the  guardian  of  the  estate  of  the  insane  or  incompetent  father  or  mother, 
as  the  case  may  be,  of  said  decedent,  or  stating  that  the  decedent  left  neither  husband, 
wife,  children,  father  nor  mother,  and  that  the  affiants  are  the  brothers  and  sisters,  or 
the  guardians  of  the  estates  of  the  minor,  insane  or  incompetent  brothers  and  sisters, 
as  the  case  may  be,  of  said  decedent,  shall,  at  the  next  quarterly  meeting  of  said  board, 
when  claims  for  retirement  salaries  are  certified.  Include  and  certify  a  claim  in  favor 
of  said  affiant  or  affiants  for  the  balance  due  said  decedent,  and  the  controller  shall 
draw  his  warrant  in  favor  of  the  affiant  or  affiants  in  the  same  manner  as  warrants 
are  drawn  for  the  payment  of  retirement  salaries,  and  the  indorsement  of  such  affiant 
or  affiants  upon  such  warrant  is  sufficient  acquittance  therefor. 

History:     Enactment  approved  April  6,  1917,  Stats,  and  Amdts.  1917, 
p.  78.     In  effect  July  27,  1917. 


CHAPTER  V. 

OP  PROVISIONS  FOB  THE  SUPPOBT  OF  THE  FAMILY,  AND  THE  HOMESTEAD. 

Article  I.  Of  the  provision  for  the  support  of  the  family, 
n.  Of  the  homestead. 


ARTICLE  L 

OF  THE  PROVISION  FOB  THE  SUPPOBT  OF  THE  FAMILY. 
f  1469.  Administration  when  the  estate  does  not  exceed  fifteen  himdred  dollars. 


§1464. 

FAMILY  AliLOWANCB-^HOMBSTBAD. 

1-3.  Construction  of  section. 
4,  5.  As  to  nature  of  rigrht. 

6.  Amount  allowed  widow. 
7-9.  Election  by  widow. 

1.  CoBstraetton  of  scetioii. — rAn  allow- 
ance made  after  the  fllingr  of  the  inventory 
is  not  one  terminating  upon  the  return  of  the 
inventory  as  provided  herein,  but  the  al- 
lowance "durinsT  the  progrress  of  the  settle- 
ment of  the  estate"  as  provided  by  section 
1466. — Estate  of  Nelson,  167  Cal.  321,  189 
Pac.  692. 

2.  The  cases  relating  to  homesteads  are 
not  applicable  to  such  an  allowance,  as  the 
homestead  looks  to  future  enjoyment  and 
is  made  for  the  purpose  of  securing  to  the 
widow  a  place  in  which  to  live  during  the 
time  she  may  require  it. — Estate  of  Moore, 
170  Cal.  60,  148  Pac.  205. 

8.  Under  the  provisions  of  sections  1464, 
1466  and  1467  of  the  Code  of  Civil  Procedure, 
a  widow  is  entitled  to  an  allowance  for  her 
support  out  of  the  estate  of  her  husband 
from  the  date  of  his  death  to  the  date  of 
her  remarriage,  and  the  fact  that  she  did 
not  make  application  therefor  until  after 
her  remarriage,  does  not  prevent  her  from 
receiving  such  allowance. — ^Estate  of  Moore. 
170  Cal.  60,  148  Pac.  205. 

4.  As  to  nature  of  right. — ^The  right  of  a 
widow  to  a  probate  homestead  is  an  in- 
dependent right,  which  she  has  in  addition 
to  any  other  right  of  property  which  the 
law  gives  her,  whether  acquired  under  her 
husband's  will  or  otherwise. — ^Rountree  v. 
Montague,  30  Cal.  App.  170,  167  Pac.  628. 


5.  A  widow's  claim  to  a  probate  home- 
stead is  strongly  favored  by  the  law. — Roun- 
tree  v.  Montague,  80  Cal.  App.  170,  167  Pac 
623. 

«.  Ajnovat  allowed  widow* — ^The  fixing  of 
an  allowance  reasonably  necessary  for  the 
support  of  the  widow  out  of  the  estate  of 
her  deceased  husband  is  a  matter  largely 
left  to  the  discretion  of  the  Judge  in  pro- 
bate, and  where  the  estate  is  valued  at 
about  $1,000,000.  an  allowance  of  $1,000  per 
month  pending  the  settlement  of  the  estate 
is  not  an  abuse  of  discretion. — Estate  of 
Cowell,  170  Cal.  464,  149  Pac  808. 

7.  Bloetloa  by  widow* — ^A  will  may  be 
so  drawn  as  to  put  the  widow  to  her  election 
between  taking  the  benefits  given  her  by 
the  testator  and  claiming  her  right  of  fam- 
ily allowance.  So,  too,  the  wife  may,  by 
agreement,  surrender  the  privilege  of  apply- 
ing for  an  allowance.  Whether  the  right  to 
demand  an  allowance  is  inconsistent  with 
the  win,  or  has  been  surrendered,  is  a  ques- 
tion of  Interpretation  of  the  will  or  the 
contract.  In  the  case  of  a  contract  the 
right  should  not  be  held  to  have  been  sur- 
rendered by  an  agreement  between  the 
spouses  except  by  clear  and  explicit  lan- 
guage.— Estate  of  Whitney,  171  CaL  750.  154 
Pac.  855. 

8.  By  accepting  the  benefit  given  her  by 
the  will,  the  widow  in  this  case  did  not 
elect  not  to  claim  family  allowance,  and 
she  is  thereby  estopped  to  claim  such  al- 
lowance. These  contentions  rest  upon  the 
premise  that  the  receipt  of  an  allowance  is 
inconsistent  with  the  provisions  made  for 
the  wife  in  the  will.  There  is  no  such  in- 
consistency.    To  put  the  widow  to  her  elec- 
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tlon  "It  must  clearly  and  unequivocally  ap- 
pear that  the  provision  made  by  the  will 
was  Intended  to  be  In  lieu  of  such  rlgrbts 
as  are  grlven  by  the  law.'* — Elstate  of  Whit- 
ney, 171  Cal.  760,  164  Pac.  866. 

9.  A  widow  is  not  estopped  from  claim- 
ing- that  she  acquired  the  fee  in  the  home- 
stead premises  by  virtue  of  the  fact  that 
she  took  under  the  will  a  life  estate  in  an- 
other part  of  the  premises,  in  the  absence 
of  anything  in  the  will  or  otherwise  putting 
her  to  an  election. — ^Rountree  v.  Montague, 
30  Cal.  App.  170,  167  Pac.  628. 

§1466. 

PROPBRTY  SBT  APART  POR  FAMILY 

VSB. 

1.  Construction  of  section. 

2.  As  to  Jurisdiction  to  set  apart — How 

acquired. 

3.  Collateral   attack    on    decree    setting 

apart. 

4.  6.  Matter  of  right. 

6-9.  Property  which  may  be  set  apart. 
10-16.  Relinquishment  of  riffht  to. 

1.  Construction  of  scctton« — A  petition  is 
essential  to  the  setting  apart  of  a  home- 
stead by  the  court  in  probate.  The  provi- 
sions as  to  setting  apart  the  homestead 
from  the  common  property  can  be  read  only 
as  meaning  such  common  property  as  is  a 
part  of  the  estate  under  administration  and 
within  the  Jurisdiction  of  the  court,  as  In 
the  case  of  the  estate  of  a  deceased  hus- 
band leaving  community  property.  This  sec- 
tion should  not  be  read  as  purporting  to 
empower  the  court  in  probate,  in  an  admin- 
istration on  the  estate  of  the  wife,  to  select 
and  set  apart  a  homestead  to  the  surviving 
husband  out  of  what  was  community  prop- 
erty, where  no  homestead  was  selected  dur- 
\ng  their  lives  or  to  select  or  set  apart 
such  a  homestead  from  any  property  other 
than  the  separate  property  of  the  deceased 
wife. — ^Estate  of  Klumpke,  167  Cal.  416,  189 
Pac.   1062. 

2.  As  to  Jorlsdletlon  to  set  apart-*How 
•cqutred. — Jurisdiction  of  an  application  for 
an  order  setting  apart  a  homestead  is  ac- 
quired by  the  petition  and  notice,  and  the 
order  is  not  void  because  of  errors  com- 
mitted in  the  exercise  of  such  Jurisdiction, 
but  such  errors  are  subject  to  correction  on 
appeal. — Estate  of  Bette,  171  Cal.  684.  163 
Pac.  949. 

5.  Collateral  attaek  on  decree  settinir 
Apnrt. — A  decree  setting  apart  a  homestead 
to  a  widow,  made  by  a  court  having  Juris- 
diction, is  not  subject  to  collateral  attack, 
and  the  fact  that  error  appears  upon  the 
face  of  the  decree  does  not  alter  the  rule. 
— Rountree  v.  Montacrue,  30  Cal.  App.  170, 
157  Pac.  623. 

4.  Matter  of  rlvht. — A  widow's  claim  to 
family  allowance  Is  strongly  favored  in  the 
law. — Rountree  v.  Montague,  30  Cal.  App. 
170,  157  Pac.  623. 

6.  In  a  proper  case  the  court  must,  on 
the  application  of  a  surviving  husband,  set 
apart  a  probate  homestead;  there  is  no  dis- 


cretion.— ^Estate  of  Sykes,  6  Cof.  Prob.  Dec 
603. 

«.     Property  wUdi  nuiy  bo  act  apart. — An 

unexecuted  and  conditional  intent  to  lit  a 
place  for  residence  is  not  sufficient  to  Jus- 
tify a  court  in  setting  it  apart  as  a  probate 
homestead. — Estate  of  Faber,  168  Cal.  491, 
143  Pac.  737. 

7.  The  right  of  testamentary  disposition, 
and  the  rifirbt  of  beneficiaries  to  take  under 
the  will,  are  alike  statutory,  and  are  both 
subject  to  the  power  of  the  court  havlngr 
Jurisdiction  of  the  estate  to  make  a  provi- 
sion for  the  support  of  the  widow  (or  mi- 
nor children)  out  of  the  estate.  A  family 
allowance  is,  in  this  respect,  analogous  to  a 
probate  homestead,  which,  as  has  been 
held,  may  be  ordered  even  out  of  property 
specifically  devised. — Estate  of  Whitney,  171 
Cal.  750.  164  Pac.  866. 

8.  Under  this  and  the  following  section 
the  surviving  wife  has  a  right  to  a  reason- 
able allowance  for  her  support  from  the  es- 
tate, whether  the  estate  was  community  or 
his  separate  property,  irrespective  of 
whether  the  widow  has  estate  of  her  own 
out  of  which  she  might  support  herself. — 
Estate  of  Cook,  173  Cal.  462,  160  Pac.  666. 

9.  The  separate  property  of  a  decedent 
may  ordinarily  be  set  apart  to  the  survivor 
or  the  children  for  a  limited  titne  to  be  de- 
termined by  the  court.  When  so  set  apart 
the  property  remains  subject  to  administra- 
tion.—Estate  of  Krieg,  173  Cal.  721,  161 
Pac.    267. 

10.  Relinqnlahnient  of  rlglit  to.  —  The 
widow's  claim  to  a  family  allowance  is 
strongly  favored  In  our  law,  but  she  may, 
by  aerreement.  surrender  the  privilege,  but 
the  right  should  not  be  held  to  have  been 
surrendered  except  by  clear  and  explicit 
language. — Estate  of  Whitney,  171  Cal.  760. 
}64  Pac.  866. 

11.  The  right  of  a  widow  to  a  family  al- 
lowance out  of  the  estate  of  her  deceased 
husband  is  not  barred  by  a  written  instru- 
ment executed  by  her,  at  the  request  of  the 
deceased,  at  the  time  of  the  execution  of  the 
will  and  annexed  to  It.  which  declared  that 
she  clearly  understood  that  such  will  dis- 
posed not  only  of  all  the  individual  prop- 
erty of  the  testator,  but  also  of  all  the 
community  property,  and  that  she  elected  to 
accept  and  acquiesce  in  the  provisions  of  the 
will,  and  "waived  all  claims  to  her  share  of 
the  community  property  and  any  and  all 
other  claims  that  she  might  have  upon  any 
of  the  estate  disposed  of  by  the  said  will,'' 
when  such  instrument  is  read  in  connection 
with  the  preamble  of  the  will  wherein  the 
testator  declared  that  it  was  his  intention 
thereby  to  dispose  of  all  of  his  own  prop- 
erty and  also,  with  his  wife's  "written  con- 
sent and  acceptance,"  all  of  the  community 
property,  and  in  connection  with  the  at- 
testation clause  in  which  the  witnesses  cer- 
tified that  his  wife  declared  that  she  exe- 
cuted the  wrltlniT  "in  token  of  her  assent 
to  the  will  of  her  husband  and  her  waiver 
of  all  rights  inconsistent  with  said  will." — 
Estate  of  Whitney,  171  Cal.  760,  164  Pac.  866. 
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12.  The  widow  by  acceptlnsr  the  benefit 
erlven  her  by  the  will  does  not  thereby  make 
an  election  to  claim  no  family  allowance, 
nor  is  she  estopped  to  claim  such  allowance. 
— Estate  of  Whitney,  171  Cal.  750,  154  Pac. 
855. 

18.  The  rigrht  of  a  widow  to  a  family  al- 
lowance is  not  barred  merely  because  the 
will  specifically  disposes  of  the  entire  es- 
tate.— Estate  of  Whitney,  171  Cal.  760,  154 
Pac  866. 

14.  A  contract  entered  into  between  a 
husband  and  wife  at  the  time  of  their  mar- 
riage that  in  consideration  of  mutual  love 
and  affection  the  income  of  the  separate 
property  of  each  should  be  devoted  to  the 
support  of  the  community  and  considered  as 
community  property,  does  not  amount  to  a 
relinquishment  on  the  part  of  the  wife  to 
claim  a  family  allowance  from  the  estate 
of  her  deceased  husband. — Estate  of  Finch, 
178  Cal.  462.  160  Pac.  656. 

15.  Under  the  terms  of  an  antenuptial 
agreement  providing  that  in  consideration 
of  the  marriaere  the  husband  would  give  the 
wife  proper  support  during:  their  married 
life,  and  should  she  survive  him  he  would 
cause  her  to  be  paid  two  hundred  and  fifty 
dollars  per  month  during:  her  life,  which  the 
wife  ai:reed  should  be  "in  lieu  of  any  and 
all  claims  ag:ainst  the  property  or  estate" 
of  the  husband,  she  is  precluded  from  de- 
mandingr  a  family  allowance  out  of  his  es- 
tate.— ^Estate  of  Cutting:,  174  Cal.  104,  161 
Pac.  1137. 

16.  A  demand  for  a  family  allowance  is 
a  "claim"  aeralnst  property,  and  the  use  of 
the  words  "estate"  and  "property"  in  the 
instrument  indicates  that  the  contracting: 
parties  wished  to  avoid  all  ambigrulty  which 
possibly  mig:ht  have  arisen  if  the  one  word 
"estate"  had  been  used  without  the  asso- 
ciated word  "property." — Estate  of  Cutting, 
174  Cal.   104,  161  Pac.   1187. 

§  1465a. 

1.  Amended  petition  for  family  niloir- 
ance     Congtraction  of  section. — An  amended 


petition  for  a  family  allowance  by  one 
claiming:  to  be  widow  of  the  deceased,  in 
the  administration  of  an  estate,  althougrh 
within  the  spirit  is  not  within  the  letter  of 
section  1466a  of  the  Code  of  Civil  Proce- 
dure, referring:  to  the  g:ivinir  of  notice. — 
Estate  of  Delaporte,  6  Cof.  Prob.  Dec.  604. 

§1466. 

1.  SSxtra    allo^rance— Construction.  —  An 

allowance  made  after  the  filing:  of  the  in- 
ventory is  one  provided  "during:  the  prog- 
ress of  the  settlement  of  the  estate." — ^Es- 
tate of  Nelson,  167  Cal.  821,  189  Pac.  692. 

2.  —Order  for  ■abject  to  attack,  ^rhcn* — 
Such  orders  can  not  be  attacked  on  the 
e:round  of  fraud  and  conspiracy  in  the  ad- 
ministration of  the  estate  in  keeping:  such 
family  allowance  alive  after  the  widow's 
marria£:e,  where  no  proof  of  fraud  is  shown 
other  than  by  the  record  itself,  and  it  ap- 
pears therefrom  that  the  court  was  advised 
of  the  marriag:e,  and  also  that  up  to  the  time 
of  the  making:  of  such  orders  no  decision 
had  ever  been  made  to  the  effect  that  an 
order  for  family  allowance  ceased  on  the 
marriagre  of  the  widow. — ^Rountree  v.  Mon- 
tague, 30  Cal.  App.  170,  157  Pac.  623. 

3.  Orders  authorizing:  and  confirmingT 
sales  of  real  estate  to  pay  the  amount  of 
the  family  allowance  accruing:  subsequent 
to  the  marriag:e  of  the  widow  of  the  de- 
ceased are  not  subject  to  attack  where  no 
appeal  was  ever  taken  therefrom,  and  the 
purchaser  of  the  property  at  such  sales  ac- 
quires a  valid  title  thereto. — ^Rountree  v. 
Montag:ue,   30  Cal.  App.  170,   167  Pac.  623. 

§1467. 

1.  Payment  of  allowance— Ck»nstmetion 
of  section. — ^Under  this  section  and  sections 
1464  and  1466  the  widow  does  not  lose  her 
rlg:ht  to  the  allowance  by  failing:  to  apply 
for  it,  and  is  entitled  to  it  during:  the  entire 
period  of  her  widowhood.  The  fact  of  her 
remarrlag:e  did  not  deprive  her  of  the  rig:tat 
to  apply  for  and  receive  the  allowance. — 
Estate  of  Moore,  170  Cal.  60,  148  Pac.  205. 


§1469.    ADMINISTBATION    WHEN    ESTATE    DOES    NOT    EXCEED 

FIFTEEN  HUNDRED  DOLLARS.  If  a  deceased  person  leave  a  widow  or  minor  child 
or  minor  children  and  upon  the  return  of  the  inventory  of  the  estate  of  such  deceased 
person  it  shall  appear  to  the  court  or  a  Judge  thereof  by  the  verified  petition  of  the 
personal  representative  of  such  deceased  person  or  of  his  widow  or  of  the  guardian 
of  his  minor  children  or  of  any  of  them  that  the  net  value  of  the  whole  estate  of  said 
deceased  over  and  above  all  liens  or  encumbrances  of  record  at  the  date  of  the  death 
of  said  deceased  does  not  exceed  the  sum  of  one  thousand  five  hundred  dollars,  the 
court,  or  a  Judge  thereof,  shall,  by  order,  require  all  persons  interested  to  appear  on 
a  day  fixed  to  show  cause  why  the  whole  of  said  estate  should  not  be  assigned  for  the 
use  and  support  of  the  family  of  the  deceased.  Notice  thereof  shall  be  given  and  pro- 
ceedings had  in  the  same  manner  as  provided  in  section  one  thousand  four  hundred 
sixty-five  a  of  this  code.  If  upon  the  hearing,  the  court  finds  that  the  jiet  value  of  the 
estate  over  and  above  all  liens  or  encumbrances  of  record  at  the  date  of  the  death  of 
said  deceased  does  not  exceed  the  sum  of  one  thousand  five  hundred  dollars,  it  shall, 
by  decree  for  that  purpose,  assign  to  the  widow  of  the  deceased,  if  there  be  a  widow, 
or  if  there  be  no  widow,  then  to  the  minor  children  of  the  deceased,  if  there  be  minor 
children,  the  whole  of  the  estate,  subject  to  whatever  mortgages,  liens,  or  encumbrances 
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there  may  be  upon  said  estate  at  the  time  of  the  death  of  said  deceased,  after  the 
payment  of  the  expenses  of  the  last  Illness  of  the  deceased,  funeral  charges,  and 
expenses  of  administration,  and  the  title  thereof  shall  vest  absolutely  in  such  widow. 
If  there  is  a  widow,  or  if  there  is  no  widow,  in  the  minor  children  or  child,  subject  to 
whatever  mortgages,  liens  or  encumbrances  there  may  be  upon  said  estate  at  the 
time  of  the  death  of  the  deceased,  and  there  must  be  no  further  proceedings  in  the 
administration,  unless  further  estate  be  discovered. 

History:  Enacted  March  11,  1872;  amended  February  15,  1876,  Code 
Amdts.  1875-6,  p.  120;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  88;  February  16,  1897,  Stats,  and  Amdts.  1897,  p.  7;  March  25,  1911, 
Stats,  and  Amdts.  1911,  p.  498;  April  25,  1917,  Stats,  and  Amdts.  1917, 
p.  195.     In  efTect  July  27,  1917. 


ARTICLE  n. 

OF  THE  HOMESTEAD. 
{  1475.  Selected  and  recorded  homestead  to  be  set  off  to  person  entitled. 


§  1474. 

1.  Rlffht    of    avrTlTor    to    homoate 

homestead  declared  by  a  wife  on  community 
property  vests  in  her  absolutely  and  with- 
out administration  on  the  death  of  her 
husband.  It  need  not  be  inventoried  in  ad- 
mlnisterlngr  his  estate. — ^Estate  of  Shirley, 
167  Cal.  198,  138  Pac.  994. 

2.  Such  a  homestead  never  is  a  part  of 
the  estate  of  the  deceased  wife  where  the 
husband  survives.  The  probate  court  is 
without  power  to  affect  the  absolute  title 
vested  in  the  husband  at  the  moment  of  the 
wife's  death.  An  order  setting:  aside  the 
property  as  a  homestead  has  no  other  effect 
than  to  withdraw  it  from  further  considera- 
tion by  the  court  and  relieve  the  executor 
or  administrator  from  further  obllcration  in 
regrard  thereto. — ^Bstate  of  Klumpke,  167  Cal. 
415.   189  Pac.   1062. 

3.  If  a  homestead  selected  from  the 
community   property   vests   in   the   survivor 


upon  the  death  of  the  husband  or  wife, 
such  vestingr  may  not  be  made  to  de- 
pend upon  the  mere  estimate  of  the  ap- 
praisers, but  upon  the  fact  that  the  prem- 
ises selected  are  of  the  community  property. 
—Estate  of  Bette,  171  Cal.  684,  158  Pac.  949. 
4.  An  order  setting  apart  absolutely  to 
the  widow  of  a  deceased  person,  as  a  pro- 
bate homestead,  property  upon  which  she 
had,  previous  to  the  death  of  her  husband, 
declared  a  homestead,  and  which  was  in 
fact  his  separate  property,  but  returned  in 
the  Inventory  as  and  declared  in  her  peti- 
tion to  be  community  property.  Is  not  sub- 
ject to  collateral  attack  by  a  creditor  of 
the  deceased  upon  the  hearingr  of  the  settle- 
ment of  the  final  account  of  the  administra- 
tion of  the  estate,  notwithstandingr  the  addi- 
tional fact  that  the  property  had  been 
returned  in  the  Inventory  as  of  a  value  of 
more  than  five  thousand  dollars. — ^Estate  of 
Bette,  171  Cal.  684,  153  Pac.  949. 


§1475.  SELECTED  AND  RECORDED  HOMESTEAD  SET  OFF  TO 

PERSON  ENTITLiED.  If  the  homestead  selected  and  recorded  prior  to  the  death  of 
the  decedent  be  returned  In  the  Inventory  appraised  at  not  exceeding  five  thousand 
dollars  In  value,  or  was  previously  appraised  as  provided  in  the  Civil  Code,  and  such 
appraised  value  did  not  exceed  that  sum,  the  superior  court  must,  by  order,  set  it  off 
to  the  persons  in  whom  title  is  vested  by  the  preceding  section.  If  there  be  subsisting 
liens  or  encumbrances  on  the  homestead,  the  claims  secured  thereby  must  be  presented 
and  allowed  as  other  claims  against  the  estate.  If  the  funds  of  the  estate  be  adequate 
to  pay  all  claims  against  the  estate,  the  claims  so  secured  must  be  paid  out  of  such 
funds.  If  the  funds  of  the  estate  be  not  sufficient  for  that  purpose,  the  claims  so 
secured  shall  be  paid  proportionately  with  other  claims  allowed,  and  the  liens  or 
encumbrances  on  the  homestead  shall  only  be  enforced  against  the  homestead  for 
any  deficiency  remaining  after  such  payment;  provided,  that  it  shall  be  the  duty  of 
any  executor  or  administrator,  within  sixty  days  after  the  first  publication  of  notice 
to  creditors,  to  notify  in  writing  the  record  holder  of  any  such  lien  or  encumbrance 
upon  real  property  subject  to  a  declaration  of  homestead  ot  the  death  of  the  testator 
or  intestate,  and  unless  so  notified,  the  rights  of  the  holder  of  such  lien  or  encumbrance 
shall  not  be  affected  by  his  failure  to  present  such  claim  as  hereinabove  required. 
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History:  Enacted  March  11,  1872;  amended  March  24,  1874,  Ck>de 
Amdts.  1873-4,  p.  362;  April  16,  1880,  Code  Amdts.  1880  (C.  C.  P.  pt), 
p.  88;  by  Code  Commission,  March  8,  1901,  Stats,  and  Amdts.  1900-1, 
p.  211;  Act  held  unconstitutional,  see  History,  Kerr's  Cyc.  C.  C,  §4; 
amended  May  21,  1917,  Stats,  and  Amdts.  1917,  p.  783.  In  effect 
July  27,  1917. 


§  1490. 


§  1493. 


1.  ClalniM  asain«t  e«tat««  of  decedent*^ 
CoiiMtractioit  of  •cctlon. — ^Where  one  dam- 
agred  is  restricted  to  his  remedy  at  law  for 
a  breach  he  must  present  his  claim  as  pro- 
vided in  this  chapter. — ^Morrison  v.  Land, 
169  Cal.  680,  147  Pac.  259. 

2.  An  executrix,  having:  caused  notice  to 
creditors  to  be  duly  published,  is  entitled  to 
a  decree  establishiner  that  due  notice  to 
creditors  has  been  crlven,  although  the  at- 
torney for  the  estate,  at  whose  office  claims 
were  by  the  notice  required  to  be  presented 
has  removed  his  office,  durinsr  the  period 
designated  in  the  notice,  within  which 
claims  migrht  be  presented. — Estate  of  La- 
barthe.  6  Cof.  Prob.  Dec.  499. 

3.  Notwithstanding'  the  removal  of  the 
executrix's  place  for  transacting  the  busi- 
ness of  the  estate,  the  court  has  no  power 
to  direct  the  giving  of  a  further  notice. — 
Bstate  of  Labarthe,  6  Cof.  Prob.  Dec.  499. 

§  1491a. 

1.  Printed  motleo  to  credltom,  tUlng  eopy 
of— Coaatrvetlon  of  sectlom* — ^The  provisions 
of  this  section  are  mandatory  and  not  merely 
directory. — ^Hawkins  v.  Superior  Court,  165 
Cal.  748,  184  Pac.  827. 

2.  This  section  can  not,  in  view  of  the 
constitutional  prohibition,  have  the  eftect  of 
amending  section  1492  at  all,  and  the  court 
must  make  the  order  as  there  provided  and 
directed,  upon  proof  of  the  publication 
alone.  If  this  section  is  inoperative,  it  is 
the  fault  of  the  legislature  (Shaw,  J.,  dis- 
senting).— ^Hawkins  v.  Superior  Court,  165 
Cal.  743.  134  Pac.  327. 

§1492. 

1.  OopT  of  proof  of  notlee  to  erodltom 
•nd    order— Com iructlon     of     oectlon* — The 

court  can  not  make  a  decree  establishing 
due  notice  to  creditors  provided  herein,  unless 
a  printed  copy  of  such  notice  accompanied 
by  a  statement  setting  forth  the  date  of  the 
first  publication  and  the  name  of  the  news- 
paper in  which  the  same  is  printed,  has  been 
filed  In  court,  within  thirty  days  after  the 
publication  of  the  notice  as  required  by  sec- 
tion 1491a. — Hawkins  v.  Superior  Court,  165 
Cal.  743,  184  Pac.  827. 

2.  The  result  of  this  holding  is  that  by 
enacting  section  1491a  the  legislature  has 
amended  this  section  without  re-enacting  it 
or  publishing  it  at  length  as  amended  or 
referring  to  it  in  the  title  of  the  amending 
act,  all  of  which  is  in  direct  violation  of 
section  24  of  article  IV  of  the  state  consti- 
tution   (Shaw,    J.,  dissenting). — Hawkins  v. 

^Superior  Court,  165  Cal.  748,  184  Pac  827. 


FILING  CLAIMS — BAR. 

1.  Construction  of  section. 

2.  — Affidavit  of  claim. 

3-5.  Presentation  and  contest. 
6-8.  What  claims  must  be  presented — Con- 
tingent claims. 
9,  10.  What  claims  need  not  be  presented. 

1.  CoBotmetlom  of  section. — Only  the 
right  to  present  the  claim  is  given  to  one 
bringing  himself  within  the  exception,  and 
the  claim  if  permission  is  granted  to  pre- 
sent it  must  still  be  presented  to  the  execu- 
tor or  administrator  and  to  the  judge  for 
allowance  and  approval. — Tropico  Liand  & 
Imp.  Co.  V.  LAm bourn,  170  Cal.  83,  148  Pac, 
206. 

2.  — AJIIdavlt  of  elalMu — The  affidavit  of 
the  claimant  relates  to  the  method  by  which 
he  must  present  a  prima  facie  right  to 
avail  himself  of  the  benefit  of  the  exception, 
and  the  court  Is  not  bound  solely  to  a  con- 
sideration of  the  affidavit  but  may  satisfy 
itself  from  evidence.  An  Issue  may  be 
Joined  and  tried  thereon. — ^Tropico  Land  & 
Imp.  Co.  V.  Lambourn.  170  Cal.  83.  148  Pac. 
206. 

8.  Presentation  and  contest. — Where  the 
party  damaged  is  restricted  to  his  remedy 
at  law  for  the  breach  of  a  contract  to  make 
a  will,  he  must  necessarily  proceed  upon  the 
theory  that  he  is  a  "creditor"  of  the  de- 
ceased, having  a  "claim  against  the  estate 
arising  upon  contract,"  and  he  is  subject 
to  the  statutes  requiring  presentation  of 
claims  to  the  executor  or  administrator  and 
Judge. — Morrison  v.  Land,  169  Cal.  580,  147 
Pac.  269. 

4.  A  complaint  in  an  action  against  the 
executors  and  executrix  of  a  will  based  upon 
the  breach  of  aji  oral  agreement  of  the  de- 
ceased to  bequeath  to  plaintiff  a  certain 
specified  sum  of  money  in  consideration  of 
services  rendered  by  the  plaintiff  to  the 
testator,  fails  to  state  a  cause  of  action, 
where  there  is  no  allegation  that  any  claim 
for  such  money  was  ever  presented  to  such 
executors  and  executrix  for  allowance. — 
Morrison  v.  Land,  169  Cal.  580,  147  Pac  259. 

6.  An  action  against  the  executor  of  a 
will  for  professional  services  rendered  to 
the  deceased,  commenced  within  three 
months  after  the  rejection  of  the  amended 
claim  presented  for  such  services,  is  not 
barred,  where  the  claim  was  presented 
within  due  time  after  the  first  publication 
of  notice  to  creditors  and  at  a  time  when 
the  executor  had  not  acted  on  the  claim 
first  presented  as  required  by  law. — Colburn 
V.  Parrett,  27  Cal.  App.  541,  150  Pac.  786. 


ck.VI.] 


CLAIMS    AGAIH8T    BSTATBS     OF    DBCBDIBNTS. 


II 


•.  What  elaiina  miuit  be  preaenteJ  Com- 
tlBSent  daluub — ^In  order  for  a  grantee  to 
perpetuate  his  rigrht  to  recover  damagres 
asralnst  the  estate  of  his  deceased  srrantor 
for  the  possible  future  breach  of  a  covenant 
of  warranty  contained  In  the  deed,  it  is 
necessary  for  him  to  present  a  claim  there- 
for, and  have  it  allowed  and  established  as 
a  contingent  claim  against  the  estate. — 
Troplco  Land  ft  Improvement  Co.  v.  Lam- 
bourn,  170  Cal.  38,  148  Pac.  206. 

7.  Contingent  claims,  like  those  which 
are  due,  must  be  presented  to  the  executor. 
—Miller  v.  Miller,  171  Cal.  269,  162  Pac.  728. 

8.  While  it  is  proper  to  present  a  con- 
tingent claim  before  it  becomes  due,  an  ac- 
tion thereon  may  not  be  maintained  until 
after  the  happening  of  the  contingency. — 
Miller  V.  Miller,  171  Cal.  269,  162  Pac.  728. 

••  Wkat  eiainia  ntiist  not  bo  prooonted. — 
A  guardian  is  not  required  to  present  a 
claim  under  this  section. — ^Estate  of  Clanton, 
171  Cal.  381,  168  Pac.  469. 

10.  The  failure  of  a  guardian  to  present 
a  claim  against  the  estate  of  his  deceased 
ward  for  bis  advances  does  not  constitute  a 
waiver  of  recourse  against  the  estate. — Es- 
tate of  Clanton.  171  Cal.  881,  163  Pac.  4S9. 

1.     VorlMoatlon  of  olalm— Snflleloney  of. — 

The  requirement  that  the  claim  must  be 
supported  "by  the  aflEldavit  of  the  claimant 
.  .  .  and  that  there  are  no  offsets  to  the 
same,  to  the  knowledge  of  the  affiant,"  does 
not  render  insufficient  a  claim  verified  by 
the  secretary  of  the  claimant  corporation 
because  in  the  deposition  it  is  stated  that 
there  are  no  offsets  **to  the  knowledge  of 
said  claimant"  instead  of  the  statutory 
words  "to  the  knowledge  of  the  affiant" — 
Western  States  Life  Ins.  Co.  v.  Lockwood, 
166  Cal.  186,  136  Pac.  496. 


§1496. 


1.     Manner   of   rejootlon    of   elatan* — It    is 

not  necessary  that  a  claim  be  formally  re- 
jected by  the  administrator  in  order  to 
maintain  suit  thereon.  The  neglect  to  act 
upon  the  claim  within  ten  days  after  pres- 
entation is  equivalent  to  a  rejection. — ^Hab- 
•riy  V.  Haberly,  27  Cal.  App.  189,  149  Pac.  68. 

§1407. 

1.    Filing    instrnmont— Promlaoory    note. 

— A  claim  against  the  estate  of  a  decedent 
given  as  security  for  an  antecedent  one 
must  set  forth  a  copy  of  the  principal  note 
and  show  its  nonpajrment  or  else  it  is  fa- 
tally defective,  and  the  administrator  may 
reject  it. — Stockton  Sav.  Bank  v.  McCown, 
170  Cal.  600,  150  Pac.  986. 

§1498. 

1.  Partial  rejection— SSlKeet  of.^ — ^Where 
there  has  been  a  partial  rejection  of  a 
claim  the  only  recourse  to  the  dissatisfied 
creditor  is  a  suit. — ^Estate  of  Bette,  171  Cal. 
588,  163  Pac.  949. 

As  to  alloivnnee  in  pmrtf  see,  post,  C.  C.  P. 
PL,  I  1508. 


§1600. 

1.  Aetion  on  elalms. — ^A  guardian  holding 
a  lien  on  the  real  estate  of  his  ward  may 
obtain  relief  in  the  proceeding  for  the  ac- 
counting without  having  filed  his  account. 
He  need  not  waive  recourse  against  other 
property  as  provided  herein  for  he  has  no 
claim  against  other  property.— Estate  of 
Clanton,  171  Cal.  881,  158  Pac.  469. 

2.  A  guardian  of  the  estate  of  a  deceased 
Incompetent  who  has  a  lien  upon  the  real 
property  of  the  estate  for  the  amount  of  his 
advances  has  the  right  to  have  his  Hen 
extended  to  the  proceeds  of  the  i»le  of  such 
real  property  by  the  administrator  of  the 
estate  under  order  of  the  probate  court, 
where  only  the  Interest  of  the  deceased  in 
the  property  is  ordered  sold. — Estate  of 
Clanton,  171  Cal.  881.  168  Pac.  469. 

5.  —On  contingent  tfnlnsi, — ^Although  a 
contingent  claim  may  be  presented  before 
it  becomes  due,  an  action  thereon  may  not  be 
maintained  until  after  the  happening  of  the 
contingency. — ^Miller  v.  Miller,  171  Cal.  269, 
152  Pac.  728. 

4.  An  action  upon  a  rejected  claim 
against  the  estate  of  a  deceased  person, 
based  upon  a  writing  whereby  the  deceased 
bound  himself  while  living  and  charged  his 
estate  upon  his  death  to  deposit  a  fixed  sum 
of  money  in  a  bank  on  the  15th  day  of  Oc- 
tober of  each  year,  from  which  his  mother 
and  sister  should  draw  monthly  amounts,  is 
prematurely  brought,  where  it  is  commenced 
before  the  date  upon  which  the  next  instal- 
ment was  payable  under  the  terms  9f  the 
instrument. — ^Miller  v.  Miller,  171  Cal.  269, 
162  Pac.  728. 

6.  The  equity  side  of  the  court  may  be 
invoked  to  protect  the  owners  of  contingent 
claims  which  will  mature  after  the  period 
within  which  distribution  may  take  places 
but  the  complaint  herein  does  not  bring  the 
case  within  that  rule.— Miller  v.  Miller,  171 
Cal.  269,  162  Pac.  728. 

§1502. 

1.  Action  pending  at  time  of  dentin— Oon- 
stmctlon  of  aectlon* — ^Where  the  plaintiff 
amends  his  complaint  so  as  to  include  dam- 
ages which  were  not  included  in  the  claim 
presented  to  the  administrator  evidence  can 
not  be  given  in  support  of  such  demand. 
There  is  no  distinction  in  this  respect  be- 
tween claims  in  support  of  pending  actions 
under  this  section  and  claims  filed  before 
the  action  is  begun  under  section  1600. — 
Pearson  v.  Parson,  173  Cal.  836,  169  Pac. 
1173. 

§1603. 

1.  AUownnce  in  part* — ^Where  a  claim 
against  the  estate  of  a  deceased  person  has 
been  partially  rejected,  the  only  recourse  of 
the  dissatisfied  creditor  is  a  suit,  and  the 
court  has  no  power,  upon  the  settlement  of 
the  final  account,  to  allow  the  claim  in  the 
amount  originally  demanded. — ^Estate  of 
Bette,  171  Cal.  684,  168  Pac.  949. 

As  to  effect  of  pnrtlnl  relectlon,  see,  ante, 
C.  C.  P.  pt.,  I  1498. 
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§1504. 

1.  Judsment  against  executor,  effect  of 
— Oonatructlon  of  seetton,  —  This  section 
must  be  construed  in  connection  with  sec- 
tions 1582  and  1686.  Sections  1504  and  1636 
are  applicable  only  to  Judgrments  based 
upon  claims  "for  money  agrainst  an  estate/' 
and  control  section  15S2  which  Is  general. 
— Estate  of  Helller,  169  Cal.  77,  145  Pac. 
1008. 

§  1545. 

1.  Sale  of  decedent's  real  eiitate  to  pay 
debt*. — ^That  there  is  no  money  in  the  hands 
of  an  executor  or  administrator  available 
for  the  payment  of  debts  does  not  neces- 
sarily conclude  the  court  in  probate  on  such 
application. — ^Estate  of  Bragrir,  166  Cal.  108, 
134  Pac.  1140. 

§  1552. 

1.  Vacating:  aale,  IncreaHcd  offcr^--Con- 
■trnctlon  of  ■ectlon. — ^To  authorize  the 
court  to  accept  an  increased  offer  of  ten  per 
cent  it  is  not  necessary  that  it  should  ap- 
pear that  "the  proceeding's  were  unfair*'  or 
that  the  "sum  bid  was  disproportionate  to 
the  value"  of  the  property.  This  unfairness 
or  disproportion  must,  however,  be  shown 
to  Justify  an  order  vacatingr  the  sale. — Es- 
tate of  Bradley,  168  Cal.  655,  144  Pac.  136. 

§1563. 

^.  Eatatea  snbjcct  to  debta— Conatmctloa 
of  section. — ^Whether  there  is  any  conflict 
between  this  and  section  1359  of  the  Civil 
Code  is  raised  but  not  determined.  Even 
though  this  section  limits  the  effect  of  sec- 
tion 1369  of  the  Civil  Code  the  present  case 
measures  fully  up  to  the  requirements  for 
exemption  specified  herein. — Estate  of  Ber- 
nal,  165  Cal.  223,  Ann.  Caa.  1914D  26.  131 
Pac.  375. 

§  1581. 

1.  Posseaalon  of  estate— -Dnty  of  execu- 
tor.— ^During:  the  administration  of  an  es- 
tate, the  heir,  althougrh  succeeding:  to  the 
legral  title.  Is  not  entitled  to  the  possession 
of  the  property.  Until  distribution  the 
rigrht  of  possession  is  in  the  administrator. 
— Estate  of  Plercy,  168  Cal.  750,  145  Pac.  88. 

2.  An  executrix  represents  the  legratees 
and  devisees,  rather  than  the  heirs,  and 
owes  the  latter,  as  heirs,  no  special  duty  to 
look  after  or  care  for  their  Interest. — ^Nich- 
olson V.  Leatham,  28  Cal.  App.  597,  153  Pac. 
965. 

3.  An  administrator  sustains  to  the  es- 
tate, the  heirs  and  other  persons  interested 
the  relation  of  trustee.  He  takes  neither 
an  estate,  title  nor  interest  in  the  lands  of 
the  Intestate,  but  a  mere  naked  power  to  sell 
for  specific  purposes. — Estate  of  Barrett,  6 
Cof.  Prob.  Bee.  398. 

§1682. 

1.     Actions    by    and    avalnsit    executors 
Constmctlon  of  section. — This  section  must 
be  construed  togrether  with  sections  1504  and 
1686.     Inasmuch  as  this  section  is  greneral 


it  is  controlled  by  the  other  two  sections. — 
Estate  of  Helller,  169  Cal.  77,  145  Pac.  1008. 

2.  Section  1582  of  the  Code  of  Civil  Pro- 
cedure, which  provides  for  actions  against 
executors  and  administrators  "in  all  cases 
In  which  the  same  mlgrht  have  been  main- 
tained by  or  agralnst  their  respective  testa- 
tors or  intestates,"  is  limited  by  its  terms 
to  actions  for  the  recovery  of  property  or 
the  possession  thereof  or  to  quiet  title 
thereto  or  to  determine  any  adverse  claim 
thereon,  and  all  actions  founded  upon  con- 
tracts.— Clark  V.  Goodwin,  170  Cal.  527, 
Ii.  R.  A.  1916 A  1142.  10  N.  C.  C.  A.  1022,  150 
Pac.  357. 

3.  An  executor  is  authorized  by  section 
1582  of  the  Code  of  Civil  Procedure  to  main- 
tain an  action  to  recover  real  property  al- 
leged to  belong  to  the  estate  of  his  testator 
against  the  adverse  claims  of  one  who  as- 
serts ownership  under  a  purported  deed  of 
the  deceased,  without  any  showing  that  the 
property  is  needed  for  the  purposes  of  ad- 
ministration.— Rice  V.  Carey,  170  Cal.  748, 
151  Pac.  185. 

4.  An  executor  is  not  prohibited  from 
maintaining  such  an  action  because  of  the 
fact  that  if  the  deed  under  which  the  de- 
fendant claims  is  set  aside,  she  will,  as  a 
daughter  of  the  deceased,  have  to  share  the 
property  with  other  devisees,  as  the  princi- 
ple that  an  "executor  or  administrator  has 
in  general  no  such  interest  in  the  conflicting 
claims  of  heirs  and  devisees  as  will  warrant 
his  appeal  from  adjudications  fixing  their 
rights,  and  distributing  the  estate  accord- 
ingly," is  inapplicable. — Rice  v.  Carey.  170 
Cal.  748.  151  Pac.  135. 

§1584. 

1.  Action  by  executor  for  i^raste  or  trcs- 
pnss>— Constrnctlon  of  section. — This  section 
does  not  apply  alone  to  cases  where  the  de- 
ceased had  In  his  lifetime  destroyed  goods 
or  chattels  of  which  he  was  In  possession, 
as  each  of  the  words  "wasted,  destroyed, 
taken,  or  carried  away"  must  not  only  be 
given  the  same  effect,  but  should  be  construed 
in  accordance  with  the  plain  Import  of  the 
language  used;  and  It  is  immaterial  that 
the  deceased  was  not  benefited  by  the  act 
— George  v.  McManus,  27  Cal.  App.  414,  150 
Pac.  73. 

2.  An  action  for  damages  for  injuries  to 
an  automobile  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  is  not 
abated  by  the  death  of  the  defendant  during 
the  pendency  of  the  action,  as  the  common 
law  rule  has  been  modified  by  this  section. 
— George  v.  McManus,  27  Cal.  App.  414,  150 
Pac.  73. 

§1692. 

1.     Investment    of    money    by   executor. — 

Where  a  testator  directs  his  executors  to 
place  funds  at  "Interest"  to  provide  for  the 
payment  of  an  annuity,  the  investment  may 
nevertheless  be  made  in  real  estate,  if  such 
a  course  seems  preferable  to  the  loaning  of 
money. — ^Estate  of  Zeile.  6  Cof.  Prob.  Dec. 
363. 
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2.  When  a  testator  bequeaths  to  his 
brother  a  specified  sum  per  annum  for  life, 
payable  quarterly,  the  principal  sum  and 
the  overplus  interest  thereon  to  be  divided 
among:  the  residuary  legatees  when  the  an- 
nuity ceases,  the  court,  in  order  to  provide 
for  the  required  income,  will  direct  the  re- 
tention of  city  real  property  belonffingr  to 
the  estate  and  yieldingr  an  income  sligrhtly 
in  excess  of  the  annuity,  rather  than  direct 
an  investment  in  United  States  bonds. — 
Estate  of  Zeile.  6  Cof.  Prob.  Dec.  363. 

3.  When  a  testator  gives  his  brother  a 
specified  sum  per  annum,  to  be  paid  during 
his  lifetime  from  the  interest  of  money  to 
be  invested  by  the  executors,  and  directs 
the  principal  sum  and  the  overplus  interest 
to  be  paid  to  the  residuary  legatees  when 
the  annuity  ceases,  the  investment  of  the 
fund  should  be  made  with  due  regard  to 
the  interests  of  such  legatees. — Estate  of 
Zeile.  6  Cof.  Prob.  Dec.  368. 

§1613. 

1.  Iiiabtllty  of  executor. — An  executor  is 
accountable  for  all  the  assets  that  come  into 
his  possession,  excepting  where  loss  may 
have  been  suffered  without  his  fault. — ^Es- 
tate of  Strauss.  6  Cof.  Prob.  Dec.  411. 

2.  By  accepting  the  office  of  executor  a 
person  is  presumed  to  consent  that  all  his 
acts  in  that  capacity  shall  be  subject  to  Ju- 
dicial review,  and  to  understand  that  the 
court  of  probate  has  the  power,  on  the  set- 
tlement of  his  account,  to  determine  the  ex- 
tent of  his  liability  to  the  estate. — Estate  of 
Strauss,  6  Cof.  Prob.  Dec.  411. 


§  1616. 


1.  Expenses  of  executor— ^onstraetiom  of 
section* — There  is  plainly  contemplated  an 
allowance  on  account  of  commissions  be- 
fore the  administration  is  completed.  There 
is  nothing  to  indicate  that  the  rule  is  not 
applicable  to  an  executor  who  dies  or  is 
removed,  as  well  as  to  one  continuing  in 
office. — Estate  of  Jones,  166  Cal.  147,  136 
Pac.  293. 

2.  Prior  to  the  statutory  changes  of  1905 
(this  section  and  section  1619)  giving  to 
attorneys  for  executors  or  administrators 
the  right  to  have  their  compensation  fixed 
and  paid  out  of  the  assets  of  the  estate, 
such  attorneys,  in  common  with  all  others 
rendering  service  to  the  personal  represent- 
ative, could  not  assert  a  demand  against  the 
estate  in  probate  proceedings,  or  otherwise, 
and  were  limited  to  their  personal  action 
against  the  executor  or  administrator  who 
had  employed  them. — Oolden  Oate  Under- 
taking Co.  V.  Taylor.  168  Cal.  94.  52  li.  R.  A. 
(N.  S.)  1152.  141  Pac.  922. 

3.  —Amendment  of  1011. — The  amend- 
ment of  1911  providing  for  an  application, 
after  the  expiration  of  one  year  fron>  the 
grant  of  letters,  for  an  allowance  upon  com- 
missions is  applicable  to  successive  adminis- 
trators.— Estate  of  Plercy,  168  Cal.  760,  145 
Pac.   88. 

4.  An  administrator  removed  by  an  order 
of  the  court  can  not  charge  in  his  account 


the  entire  statutory  commission,  but  must 
ask  for  a  partial  allowance  under  this  sec- 
tion, and  his  allowance  for  attorney  fees 
may  be  granted  in  the  same  manner. — Es- 
tate of  Piercy,   168  Cal.  750,   146  Pac.   88. 

5.  Section  1616  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1911.  referring  to 
applications  by  executors  and  administra- 
tors, and  the  attorneys  of  either,  to  be  com- 
pensated for  services,  is  a  remedial  statute 
and  to  be  liberally  construed. — ^Estate  of 
Ellis.  6  Cof.  Prob.  Dec.  418. 

6.  Section  1616  of  the  Code  of  Civil  Pro- 
cedure, as  amended  in  1911,  referring  to  ap- 
plications by  executors  and  administrators 
to  the  court  for  allowances  to  them  on  their 
commissions,  is  remedial  in  nature,  and 
therefore,  by  being  applied  to  present  pro- 
ceedings, not  given  a  retroactive  effect. — 
Estate  of  Sutro.  6  Cof.  Prob.  Dec.  416. 

§  1618. 

1.  Commlsslona  of  exeevtor. — The  execu- 
tor is  entitled  to  full  commissions  on  all  the 
estate  not  distributed  in  kind,  or  not  in- 
volving for  him  labor  beyond  its  mere  cus- 
tody, and.  besides  this,  on  property,  to  the 
extent  of  twenty  thousand  dollars,  that  is 
distributed  in  kind  and  does  not  involve 
such  labor  for  him. — Estate  of  Cudworth,  6 
Cof.  Prob.  Dec.  423. 

2.  The  setting  apart  of  a  house  and  lot 
by  the  court  as  a  homestead  does  not  affect 
or  impair  the  executor's  right  to  commis- 
sions thereon. — Estate  of  Cudworth,  6  Cof. 
Prob.  Dec.  423. 


§  1619. 


1.  AIloTirance  of  attorney  fees. — There  is 
no  law,  statutory  or  otherwise,  which  re- 
quires an  administrator  to  employ  an  at- 
torney, and  where  a  claim  for  legal  services 
rendered  in  conducting  the  ordinary  probate 
proceedings  is  presented  and  contested,  the 
burden  rests  upon  the  attorney  to  show 
that  he  has  rendered  such  service. — ^Estate 
of  Murphy.  171  Cal.  697,  154  Pac.  839. 

2.  Services  rendered  by  an  attorney  in 
filing  a  brief  in  opposition  to  a  petition  for 
the  revocation  of  letters  of  administration 
granted  to  the  public  administrator,  and  in 
preparing  the  order  denying  the  petition, 
are  not  legal  services  rendered  in  conduct- 
ing the  ordinary  probate  proceedings  for 
which  attorney  fees  are  allowable  under 
section  1619  of  the  Code  of  Civil  Procedure, 
for  in  such  a  contest  the  public  adminis- 
trator acts  solely  in  and  for  his  own  inter- 
est, not  as  a  trustee  of  the  estate. — Estate 
of  Murphy,  171  Cal.  697.  154  Pac.  839. 

3.  The  estate  of  a  deceased  person  is  not 
chargeable  with  attorney  fees  where  the 
attorney  claiming  them  gave  no  advice  and 
rendered  no  service  to  the  estate  or  adminis- 
trator thereof,  the  sole  basis  for  his  demand 
being  that  he  permitted  the  administrator 
to  sign  his  name  to  the  petition  for  letters 
of  administration  and  other  documents  pre- 
pared by  the  administrator,  and  to  which 
the  latter's  signature  as  administrator  gave 
them  the  same  legal  effect  as  though  signed 
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by     the    attorney. — Estate    of   Murphy,    171 
Cdl.  697.  154  Pac.  889. 

§  1635. 

1.  Bxeeptloiia  to  accoant  of  exeeator^— 
Who  may  llle. — A  trustee  in  bankruptcy  of 
an  heir  has  the  ri^ht  to  contest  an  account 
of  the  adminiistrator  of  the  decedent. — ^Es- 
tate of  Clute.  6  Cof.  Prob.  Dec.  511. 


§1636. 


1.  Heirs  may  contest  irhat— <?onstractiom 
of  section. — This  section  must  be  construed 
In  connection  with  sections  1504  and  1582. 
Sections  1504  and  16S6  are  applicable  only 
to  Judgrments  based  upon  claims  "for  money 
agrainst  an  estate/v  and  control  section  1582 
which  is  greneral. — Estate  of  Hellier,  169  Cal. 
77,  145  Pac.  1008. 

§1643. 

1.  Order  of  payment  of  dcbta-*-Fancral 
expenses  (snbd.  1)« — ^A  claim  for  funeral  ex- 
penses is  a  preferred  debt  of  the  first  class 
and  is  payable  as  soon  as  the  executor  or 
administrator  has  sufilcient  funds  in  his 
hands  (section  1646).  It  is  not  a  debt 
arising  upon  a  contract  made  by  the  deced- 
ent in  his  lifetime,  and  a  creditor's  claim, 
as  defined  in  section  1498  of  the  Code  of 
Civil  Procedure,  is  not,  therefore,  required 
to  be  presented  as  a  basis  for  action. — 
Qolden  Gate  Undertakingr  Co.  v.  Taylor,  168 
Cal.  94,  62  L.  R.  A.  (N.  S.)  1152.  141  Pac. 
922. 

As  to  funeral  expenses*  see,  post,  C.  C.  P. 
pt..  11446. 

§1646. 

1.  Fnneral  expenses,  ete.^— Constmetlon  of 
section. — The  provision  that  the  executor  as 


soon  as  he  has  sufficient  funds  in  his  hands, 
must  pay  the  funeral  expenses  and  the  ex- 
penses of  the  last  illness,  and  allowance 
made  for  the  family  of  the  decedent  means 
that  as  soon  as  he  has  funds  for  that  pur- 
pose he  must  pay  these  claims  in  the  order 
as  prescribed  in  section  1643.  The  last  sen- 
tence qualifies  the  precedingr  part  and  al- 
lows the  administrator,  subject  to  the  dis- 
cretion and  power  of  the  court,  to  order 
otherwise,  to  retain  enougrh  to  pay  his  ex- 
penses of  administration  until  they  become 
due  under  an  order  of  the  court — Estate  of 
Masrorty,  169  Cal.  163.  146  Pac.  430. 

§  1647. 

1.  Order  for  payment  of  debts,  ete.--Con- 
stmetlon  of  section. — ^The  executor  can  not 
in  all  cases  hold  out  enougrh  to  pay  his 
commissions  under  the  preceding  section, 
because  the  court  has  control  of  that  mat- 
ter. Under  this  section  the  court  has  the 
authority  to  direct  payment  of  the  funeral 
expenses  prior  to  the  allowance  or  payment 
of  ihe  executor's  commissions. — Estate  of 
Magrorty,  169  Cal.  163,  146  Pac.  430. 


§1648. 


1.  Disputed  and  eontlnsent  elalnuH— Con- 
struction of  section. — ^A  purely  contlnsrent 
claim  may  not  be  the  basis  of  sesrres^ated 
funds  created  in  advance  of  any  liability. — 
Miller  V.  Miller,  171  CaL  269,  152  Paa  728. 

2.  The  provisions  of  section  1648  of  the 
Code  of  Civil  Procedure,  relating:  to  the  set- 
ting aside  of  a  fund  for  the  payment  of 
claims,  is  not  applicable  to  such  a  claim, 
for  it  is  of  such  a  nature  that  the  court 
can  not  by  any  possibility  determine  what 
it  will  be  in  amount  if  ''established"  or 
"absolute."— Miller  v.  Miller,  171  Cal.  269, 
162  Pac.  728. 
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CHAPTER  XI. 

OF  THE  PAETITION,  DISTRIBUTION,   AND  FINAL  SETTLEMENT   OF   ESTATES. 

t 

ARTICLE  I. 

PABTIAIi  DISTRIBUTION  PEIOB  TO  PINAL  SETTLEMENT. 
1 1663.  Partial  distribution  of  estates  of  deceased  persons  [new]. 


§1668. 

1.  Payment  of  Iesa«i««< — A  charitable  In- 
stitution is  entitled  to  ask  for  partial  dis- 
tribution, whether  it  is  merely  a  beneficiary 
of  property  devised  in  trust  or  is  a  residuary 
lesratee. — Estate  of  Friedman,  171  Cal.  481, 
153  Pac.  919. 

2.  An  administrator  is  not  liable  for  com- 
plylngr  with  the  decree  of  partial  distribu- 
tion in  favor  of  a  beneficiary  entitled  to  the 
amount  asked  for. — Estate  of  Friedman,  171 
Cal.  431.  153  Pac.  919. 

§  1661. 

1.  Payineiit  to  heir,  etc.— Constraetioa  of 
•ection  (snbde  2)« — ^In  a  prosecution  affainst 
an  executor  for  the  embezzlement  of  a  legr- 


acy  the  decree  of  partial  distribution  is  ad- 
missible in  evidence  as  a  basis  of  the  leffa- 
tee's  demand  for  delivery  of  the  lecracy, 
even  though  the  decree  had  not  become 
final  througrh  the  expiration  of  the  period 
within  which  it  migrht  have  been  appealed 
from  at  the  time  of  its  admission  in  evi- 
dence. It  necessarily  follows  from  the  pro- 
vision of  this  subdivision  "requirlngr  the 
executor  to  deliver  to  the  legratee  the  whole 
portion  of  the  estate  to  which  he  may  be 
entitled"  that  the  court  could  in  such  order 
require  such  delivery  within  a  specified 
time,  which  mlgrht  be  shorter  than  the  time 
allowed  for  an  appeal  from  such  order. — 
People  V.  Dates,  29  Cal.  App.  260.  155  Pac. 
112. 


§  1663.    PABTIAL  DISTBIBTTTION  OF  ESTATES  OF  DECEASED  PER- 

SONS.  Where  the  time  for  filing  or  presenting  claims  has  expired,  and  all  claims  that 
have  been  allowed  have  been  paid,  or  are  secured  by  a  mortgage  upon  real  estate 
sufficient  to  pay  them,  and  the  estate  is  not  in  a  condition  to  be  finally  closed  and 
distributed,  the  executor  or  administrator,  or  coexecutor  or  coadministrator,  may  pre- 
sent his  petition  to  the  court  for  ratable  payment  of  the  legacies,  or  ratable  distribu- 
tion of  the  estate  to  all  the  heirs,  legatees,  devisees,  or  their  assignees,  grantees  or 
successors  in  Interest  Notice  of  such  application  must  be  given  to  all  persons  inter- 
ested in  the  estate,  in  the  same  manner  that  notice  is  required  to  be  given  of  the 
settlement  of  the  account  of  an  executor  or  administrator.  Any  person  interested  In 
the  estate  may  appear  at  the  time  named  and  resist  the  application.  If,  at  the  hearing, 
it  appears  that  the  allegations  in  the  petition  of  said  executor,  administrator,  coex- 
ecutor, or  coadministrator,  are  true,  and  the  court  is  satisfied  that  no  injury  can 
result  to  the  estate  by  granting  the  petition,  the  court  must  make  an  order  directing 
the  executor  or  executors,  administrator  or  administrators,  as  the  case  may  be,  to 
deliver  to  the  heirs,  legatees,  devisees,  or  to  their  assigns,  grantees  or  successors  in 
interest,  the  whole  portion  of  the  estate  to  which  they  may  be  entitled,  or  only  a 
part  thereof,  designating  it 

[Costs.]  If,  in  the  execution  of  the  order,  a  partition  is  necessary  between  two  or 
more  of  the  parties  Interested,  it  must  be  made  in  the  manner  hereinafter  prescribed. 
The  costs  of  the  proceedings  under  this  section  must  be  paid  by  the  estate,  excepting 
that  in  case  a  partition  is  necessary,  the  costs  of  such  partition  must  be  apportioned 
amongst  the  parties  interested  in  such  partition. 

History:  Original  section,  relating  to  time  when  petition  may  be 
filed  for  distribution,  enactment  approved  March  18,  1899,  Stats,  and 
Amdts.  1899,  p.  92;  repealed  by  Code  Commission,  March  8,  1901, 
Stats,  and  Amdts.  1900-1,  p.  230;  Act  held  unconstitutional,  see  History, 
Kerr's  Cyc.  C.  C,  §4;  repealed  March  23,  1907,  Stats,  and  Amdts. 
1906-7,  p.  992,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  604;  enactment  of 
present  section  approved  May  17,  1917,  Stats,  and  Amdts.  1917,  p.  676. 
In  effect  July  27»  1917. 
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§1664. 

DISTRIBUTION  AND  HBIRSUIP. 

1.  Admissibility  of  evidence. 

,   2.  Conclusiveness  of  evidence  on  appeal. 

3.  Determination  of  heirship — Effect  of. 

4,  5.  Effect  of  appeal. 

1.  AdmUiMlbllity  of  eTldence. — Declara- 
tions by  members  of  decedent's  family  con- 
cerning family  history  and  relationship, 
made  after  the  controversy  over  succession, 
are  not  admissible  to  prove  heirship.  Nor 
are  they  admissible  to  prove  pedigrree  or 
relationship  except  when  made  as  natural 
or  spontaneous  declarations  before  any  dis- 
pute over  the  question,  or  claim  has  been 
made  to  the  establishment  of  which  the  dec- 
laration would  be  material. — Estate  of 
Walden,  166  Cal.  446,  137  Pac.  35. 

2.  ConcliMlveBea«  of  evidence  on  appeal. 
— Where  the  evidence  is  conflictiner*  a  find- 
ing of  the  trial  court  will  not  be  reviewed 
on  appeal.  The  decision  of  the  court  as  to 
the  credibility  of  witnesses  is  conclusive  on 
the  appellate  court. — ^Estate  of  Walden,  166 
Cal.  446,  137  Pac.  85. 

3.  Determtnation  of  helmhlp— BIfect  of. 
— The  determination  of  heirship  is  conclusive 
in  the  distribution  of  the  estate.  The  de- 
cree of  the  court  and  not  the  will  is  the 
determininsT  factor  as  to  the  manner  of  dis- 
tribution of  the  estate.  Where,  therefore, 
one  of  the  parties  dies  during*  the  pendency 
of  a  proceeding:  under  this  section,  and  the 
public  administrator  sought  letters  on  her 
estate  which  consisted  solely  in  her  interest 
in  the  estate  involved  in  the  pending  pro- 
ceedings, and  the  court  had  found  that  she 
had  no  interest,  it  is  a  useless  proceeding 
for  the  public  administrator  to  apply  for 
letters  on  her  estate,  and  this  section  was 
passed  for  the  very  purpose  of  obviating 
such  useless  proceedings. — Estate  of  Her- 
man, 167  Cal.  473,  140  Pac.  11. 

4.  BlTect  of  appeal. — In  a  proceeding  un- 
der section  1664  of  the  Code  of  Civil  Proce- 
dure to  determine  the  heirship  and  succes- 
sion to  the  estate  of  a  deceased  person,  each 
person  filing  a  complaint  or  answer  in  the 
proceeding  setting  up  title  to  the  whole 
estate  by  a  distinct  line  of  kinship  is  neces- 
sarily an  actor  for  himself  and  against  all 
other  persons  who  also  claim  the  entire  es- 
tate; and,  if  any  claimant  takes  an  appeal, 
such  appeal  continues  the  litigation  until 
it  is  determined,  so  far  as  he  is  concerned 
and  so  far  as  the  successful  claimant  is 
concerned,  but  it  does  not  and  can  not  con- 
tinue the  litigation,  nor  the  cause,  with  re- 
spect to  the  defeated  parties  who  do  not 
appeal. — Hebrew  Home  v.  Friedman,  173 
Cal.  411,  160  Pac.  237. 

5.  Where  in  such  a  proceeding  separate 
appeals  are  taken  from  the  Judgment  by 
different  claimants,  those  claimants  who 
have  filed  a  transcript  of  the  record  as  re- 
quired by  the  rules  of  the  court  are  entitled 
to  have  the  appeals  of  other  claimants  dis- 
missed, who  have  failed  to  file  such  tran- 
script within  the  prescribed  time. — Hebrew 
Home  V.  Friedman,  173  Cal.  411,  160  Pac.  237. 


§1666. 


1.  Decree  of  dl«trlbntlon— Contests  and 
finality. — Where  no  appeal  is  taken  from 
the  decree  of  distribution  it  becomes  final 
and  is  a  conclusive  adjudication  of  the 
rights  which  might  be  claimed  by  any  per- 
son as  legatee  or  devisee  under  the  will. — 
Estate  of  Schmierer,  168  Cal.  747,  145 
Pac.  99. 

§1667. 

1.  Distribntlon  where  decedent  nonresi- 
dent-—Construction  of  section. — The  lan- 
guage that  the  court  may  order  delivery  to 
the  executor  or  administrator  of  the  state 
of  the  residence  of  the  decedent  is  not  a 
mandate  on  the  court  but  vests  merely  a 
discretion  to  do  so.  This  discretion  should 
be  exercised  in  consonance  with  the  dictates 
of  public  policy  and  of  our  own  statutes, 
and  where,  as  here,  it  is  found  that  to  dis- 
tribute the  estate  or  deliver  it  to  the  domi- 
ciliary executors  would  do  violence  to  the 
plain  provisions  of  our  laws,  such  a  distri- 
bution should  not  be  made. — Estate  of 
Lathrop,  165  Cal.  243,   131  Pac.  752. 

§  1676. 

1.  Eiitntes  in  common— Conatmction  of 
section. — The  law  simply  means  that,  where 
the  decree  of  distribution  awards  to  heirs, 
devisees,  and  legatees  an  estate  in  common 
and  undivided,  they  are  privileged  to  have 
their  respective  interests  ascertained,  sep- 
arated, and  distributed  to  them  in  severalty 
by  a  proceeding  in  partition,  if  they  prefer 
to  have  their  interests  so  distributed ;  but,  in 
order  to  accomplish  this  Judicially,  and  to 
give  the  court  Jurisdiction  to  order  a  par- 
tition, some  interested  person  must,  before 
the  decree  of  distribution  is  made,  file  a 
petition  for  that  purpose  and  give  legral 
notice  under  the  following  section., — ^Moore 
V.  Lauff,  30  Oal.  App.  452,  158  Pac.  557. 

2.  The  proceeding  contemplated  by  this 
section  is  one  the  institution  of  which  rests 
wholly  in  the  Judgment,  wishes,  or  desires 
of  the  parties.  They  have,  the  right,  if  they 
prefer,  to  receive  and  hold  their  interests 
in  common  and  undivided.  Indeed,  they  may 
have  the  estate  so  distributed  to  them  and 
after  the  decree  of  distribution,  themselves 
partition  the  estate  and  divide  the  property 
among  themselves.  There  is  no  conceivable 
reason  why  they  should  not  do  this  if  they 
feel  they  can  satisfactorily  adjust  and  diVlde 
th^  estate  among  themselves. — ^Moore  v. 
Lauff,  30  Cal.  App.  452,  158  Pac.  557. 

§  1676. 

1.  Fallnre  to  file  petition  and  notice,  ef- 
fect of. — If  the  petition  and  notice  required 
herein  are  not  filed  and  given,  then  the  de- 
cree having  been  made,  the  court  loses  fur- 
ther Jurisdiction  of  the  whole  proceeding 
and  can  not,  in  the  exercise  of  its  probate 
Jurisdiction,  order  a  partition.  But  the 
failure  to  file  a  petition  for  partition  can 
not  destroy  or  in  anywise  impair  the  legal 
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and  natural  rigrht  of  the  parties  Interested 
to  dispose  of  the  property  In  any  manner 
they  may  choose. — ^Moore  v.  Lauff,  80  Cal. 
App.  452,  158  Pac.  557. 

§1678. 

1.  Distribution  to  transferee. — A  written 
Instrument  executed  by  an  heir  and  filed  In 
the  proceeding-  for  the  distribution  of  the 
estate,  formally  assierning:  and  transferring 
all  his  Interest  in  the  residue  of  the  estate 
to  the  surviving  residuary  legatees,  oper- 
ates to  transfer  all  his  interest  to  the  per- 
sons named,  and  authorizes  a  distribution 
thereof  to  the  transferees.  —  Estate  of 
Hayne,  165  Cal.  568.  Ana.  Cas.  1915 A  926, 
133  Pac.  277. 


§1686. 


1.  Advaneementa  before  wllL — Advance- 
ments made  before  the  will  was  executed 
can  not  be  considered  in  distributing  the 
estate  unless  specified  in  the  will,  because 
it  is  presumed  that  the  testator  had  in  view 
all  previous  advancements  when  he  made 
his  will  and  acted  accordingly  so  as  to  make 
the  final  division  conform  to  his  actual 
wishes. — Estate  of  Vander hurst,  171  Cal. 
558,  154  Pac.  5. 

§1713. 

1.  Rules  of  practlee  CoastmetloM. — This 
section  makes  the  provisions  of  section  385 
applicable  in  proceedings  to  contest  a  wllL 
— Estate  of  Baker,  170  Cal.  578,  150  Pac. 
989. 


CHAPTER  XII. 

OF  ORDERS,  DECREES,  PROCESS,  MINUTES,  RECORDS,  TRIALS,  AND  APPEALS. 

1 1714.  New  trials  and  appeals. 

1 1723.  Disposition  of  life  estates  or  homesteads,  or  eommunitj  propertj,  on  owner 's  death 
in  certain  caseB. 

§1714.  NEW  TBIAL8  AND  APPEALS.  The  provisions  of  part  two  of 
this  code,  relative  to  new  trials  and  appeals,  except  in  so  far  as  they  are  Inconsistent 
with  the  provisions  of  this  title,  apply  to  the  proceedings  mentioned  in  this  title; 

[Motion  for  new  trial  In  probate  proceedings.]  provided,  that  hereafter  a  motion 
for  a  new  trial  in  probate  proceedings  can  be  made  only  in  cases  of  contests  of  wills, 
either  before  or  after  probate,  in  proceedings  under  section  one  thousand  six  hundred 
sixty-four  of  this  code  and  in  those  cases  where  the  issues  of  fact,  of  which  a  new 
trial  is  sought,  were  tried  by  a  Jury  or  were  of  such  character  as  to  entitle  the  parties 
to  have  them  tried  by  a  Jury  whether  or  not  they  were  so  tried. 

History:  Enacted  March  18,  1872;  amended  March  11,  1911,  Stats, 
and  Amdts.  1911,  p.  399;  April  13,  1917,  SUts.  and  Amdts.  1917,  p.  117. 
In  effect  July  27,  1917. 


1.     New  trials  and  appeala— Conatmctlon. 

— The  amendment,  beginnlner  with  the  "pro- 
vided" clause  does  not  deprive  the  supreme 
court,  on  an  appeal  from  a  decree  distrib- 
uting the  estate  of  a  decedent,  of  the  right 
to  examine  the  record  and  to  direct  the 
lower  court  to  do  any  thing  in  the  proper 
exercise  of  its  probate  jurisdiction. — Estate 
of  Vanderhurst.  171  Cal.  668.  164  Pac.  6. 

§  1716. 

APPBAL.S    IN    PROBATB    MATTEUIS.. 

1.  As  to  when  lie. 

2.  As  to  premature  appeal. 
8.  Notice  of  appeal. 

1.  As  to  wliea  He. — Appeals  He  in  probate 
cases  only  when  given  by  statute,  and  no 
statute  allows  an  appeal  from  a  finding. — 
Estate  of  Funkenstein,  170  Cal.  694,  160  Pac. 
987. 

2.  As  to  premature  appeal. — ^An  appeal 
from  a  Judgment  admitting  a  will  to  pro- 
bate taken  four  days  before  the  entry  of 
the  Judgment  is  not  premature,  as  under 
section  1715  of  the  Code  of  Civil  Procedure 
the  appeal  may  be  taken  at  any  time  after 

405 


the  Judgment  is  "made  or  rendered,"  not 
exceeding  sixty  days  after  entry. — Estate  of 
Stone,  173  Cal.  675,  161  Pac.  258. 

S.  Notice  of  appeaL — ^An  appeal  taken 
in  a  will  contest  proceeding  is  not  subject 
to  dismissal  upon  the  ground  that  the  no- 
tice of  the  appeal  recited  that  the  appeal 
was  taken  from  the  Judgment  on  the  ver- 
dict of  the  Jury,  instead  of  from  the  Judg- 
ment admitting  the  will  to  probate. — Estate 
of  Stone,  173  Cal.  676,  161  Pac.  258. 

§  1716. 

1.  Joinder  and  trial  of  iMues  In  probate 
court^-Coaatmetlon. — In  any  probate  pro- 
ceeding in  which  the  statute  authorizes  the 
formation  of  issues,  either  party  is  under 
this  and  section  1312  entitled  to  a  Jury  trial 
at  his  option.  The  formation  of  issues  is 
authorized  upon  a  proceeding  for  partial 
distribution. — Estate  of  Balrd,  173  Cal.  617, 
160  Pac.  1078. 

2.  ^Froceedlnffs  In  rem. — Proceedings  in 
probate  for  the  settlement  of  estates  of  de- 
ceased persons  are  in  the  nature  of  proceed- 
ings in  rem,  and  Judgments  therein,  so  far 
as  they  relate  to  the  disposition  of  the  prop- 
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erty  of  the  estate,  are  blndiner  upon  the  par- 
ties interested. — ^Rountree  v.  Montague,  30 
Cal.  App.  170.  167  Pac.  623. 

§1717. 

1.  Trial  with  and  wlilioat  Jury— Con- 
HtractloB  of  section* — In  the  absence  of  a 
demand  in  a  matter  of  tlie  application  for 
the  appointment  of  a  guardian  on  the 
grounds  of  Incompetency,  no  right  of  the 
alleged  incompetent  was  Infringed  by  the 
court  proceeding  to  try  the  issues  without 
a  jury. — ^Matter  of  Coburn,  165  Cal.  202,  181 
Pac.  852. 

2.  It  must  be  observed  that  this  section 
does  not  grant  the  right  to  demand  a  trial 


by  Jury,  but  merely  prescribes  the  proce- 
dure when  the  right  exists  and  is  exer- 
cised, or  in  any  case  when  a  Jury  is  allowed 
on  such  demand  whether  of  right  or  of 
grace. — Estate  of  Baird,  173  Cal.  617,  160 
Pac.  1078. 

§1720. 

1.     Costa  ^  Conatrvctlon     of     section.  — 

Where  the  contest  was  before  and  not  after 
probate  this  section  rather  than  section 
1332  regulates  the  matter  of  costs.  But  in 
both  sections  this  is  confided  to  the  sound 
discretion  of  the  trial  court. — -Estate  of 
Jones,  166  Cal.  147,  136  Pac.  293. 


§  1723.    DISPOSITION  OF  LIFE  ESTATES  OR  HOMESTEADS,  OR  COM- 

MUNITY  PROPERTY,  ON  OWNER'S  DEATH  IN  CERTAIN  CASES.  If  any  person 
has  died  or  shall  hereafter  die  who  at  the  time  of  his  death  was  the  owner  of  a  life 
estate  which  terminates  by  reason  of  the  death  of  such  person;  or  if  such  person  at 
the  time  of  his  death  was  one  of  two  or  more  persons  holding  land  in  joint  tenancy, 
which  land  hy  reason  of  his  death  vests  absolutely  in  the  surviving  Joint  tenant  or 
tenants;  or  if  such  person  at  the  time  of  his  death  was  the  spouse  of  a  person  owning 
land  upon  which  either  spouse  had  declared  a  homestead,  the  homestead  interest  of 
which  deceased  person  absolutely  terminated  by  reason  of  his  death; 

[Interested  persons  nnay  petition.]  any  person  interested  in  the  land,  or  in  the  title 
thereto,  in  which  such  estate  or  Interest  was  held,  may  file  in  the  superior  court  of 
the  county  in  which  the  land  or  any  part  thereof  is  situated,  his  verified  petition 
setting  forth  such  facts,  and  thereupon  and  after  such  notice  by  publication  or  other- 
wise as  the  court  may  order; 

[Decree  of  court.]  provided,  that  notice  shall  be  given  in  each  county  where  any 
part  of  said  land  is  situated  in  the  same  manner  as  in  the  county  where  said  petition 
is  filed,  the  court  shall  hear  such  petition  and  the  evidence  offered  in  support  thereof, 
and  if  upon  such  hearing  it  shall  appear  that  such  estate  or  interest  so  terminated 
or  vested,  the  court  shall  make  a  decree  to  that  effect,  and  thereupon  a  certified  copy 
of  such  decree  shall  be  recorded  in  the  office  of  the  county  recorder  of  each  county 
in  which  any  part  of  said  land  is  situated,  and  thereafter  shall  have  the  same  effect 
as  a  decree  of  final  distribution  so  recorded; 

[Inheritance  tax.]  provided,  that  if  such  estate  or  interest  was  a  joint  tenancy, 
any  inheritance  tax  which  is  due  and  payable  by  reason  of  the  death  of  such  deceased 
person,  must  be  fully  paid  before  such  decree  is  made;  and  the  amount  of  said  inher- 
itance tax  shall  be  fixed,  and  said  tax  shall  be  paid,  in  the  same  manner  as  in  the 
case  of  an  administration  upon  the  estate  of  a  decedent. 

History:  Enacted  March  4,  1881,  Stats,  and  Amdts.  1881,  p.  36; 
amended  March  4,  1897,  Stats,  and  Amdts.  1897,  p.  62;  by  Code  Com- 
mission, Act  March  8,  1901,  Stats,  and  Amdts.  1900-1,  p.  234;  Act  held 
unconstitutional,  see  History,  §5,  C.  C.  P.;  amended  March  18,  1905, 
Stats,  and  Amdts.  1905,  p.  146;  April  15,  1913,  Stats,  and  Amdts.  1913, 
p.  27;  May  10,  1915,  Stats,  and  Amdts.  1915,  p.  434;  May  31,  1917,  Stats, 
and  Amdts.  1917,  p.  1397.     In  effect  July  30,  1917. 
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§  1747. 

1.  GnardUui— Superior  court  to  appolat* 
wken. — Where  a  reslsnatlon  of  a  eruardian 
Is  accepted  and  a  new  gruardian  appointed 
the  same  day,  It  will  be  presumed  in  sup- 
port of  the  order  appointing  the  latter  that 
the  order  directing-  the  former  to  deliver 
the  property  of  the  ward  was  made  before 
the  appointment. — Fresno  Estate  Co.  v. 
Fiske,  172  Cal.  58S.  167  Pac.  1127. 

2.  ^Upon  denial  of  simrdlaBshlp. — Upon 
an  application  made  by  a  parent  for  letters 
of  guardianship  of  the  person  and  estate  of 
his  child  pursuant  to  section  1747  of  the 
Code  of  Civil  Procedure,  the  court,  upon 
denying  the  application,  has  authority,  by 
virtue  of  section  214  of  the  Civil  Code,  to 
make  an  order  as  to  the  custody  of  the 
child. — Cole  v.  Superior  Court,  28  Cal.  App. 
1,  151  Pac.  169. 

3.  The  superior  court  is  a  court  of  "com- 
petent Jurisdiction"  to  make  such  an  order, 
within  the  meaning  of  the  provisions  of 
section  214  of  the  Civil  Code. — Cole  v.  Su- 
perior Court,  28  Cal.  App.  1,  161  Pac.  169. 

§1748. 

1.  Appointment  of  gnardlnn^Noniinntlon 
by  mlnor^ — ^In  a  proceeding  for  the  appoint- 
ment of  a  guardian  on  the  grounds  of  in- 
competency the  court  may  select  any  proper 
person  to  act  and  is  not  required  to  give 
any  weight  to  the  wishes  or  preference  of 
the  ward  as  is  the  case  in  the  appointment 
under  this  section. — ^Matter  of  Coburn,  166 
Cal.  202,  181  Pac.  862. 


§1760. 

1.  NonUnntlon  of  gnnrdlnn  by  minor  over 
fourteen— Constmctlon. — ^When  this  section 
Is  read  in  connection  with  the  two  preceding 
sections  it  is  clear  that  it  means  that  a 
minor  over  fourteen  years  has  the  absolute 
right  to  replace  the  guardian  appointed  by 
the  court  when  he  was  under  fourteen  with 
one  of  his  own  selection,  provided  that  the 
person  selected  is  a  suitable  person  in  the 
estimation  of  the  court. — Ouardianship  of 
Kirkman,  168  Cal.  688,  144  Pac.  745. 

2.  A  minor  over  the  affe  of  fourteen  years 
has  the  authority  to  select  a  new  guardian 
in  place  of  the  one  appointed  when  under 
such  age.  regardless  of  whether  or  not  the 
displaced  guardian  is  a  parent,  and  the  or- 
der of  the  court  appointing  the  nominated 
guardian  constitutes  an  approval  of  her  se- 
lection, and  makes  the  order  valid  under  the 
statute  unless  it  is  made  to  appear  that  the 
court  abused  its  discretion  in  such  approval. 
~In  re  Melklejohn,  171  Cal.  247,  152  Pac.  734. 

§1764. 

1.     Bond  of  gnardinn-— Constmetlon  (mibd. 

8)< — It  is  the  guardian's  duty  to  settle  his 
account  with  the  court  or  with  the  adminis- 
trator after  the  ward's  death.  The  provi- 
sions of  this  section  refer  to  obligations 
which  may  be  enforced  under  the  guardian's 
bond,  and  they  also  accurately  define  the 
duties  of  the  guardian. — Estate  of  Clanton, 
171  Cal.  881.  158  Pac.  459. 


ARTICLE  II. 

QUABDIANS  OP  INSANE  AND  INCOMPETENT  PEBSONS. 
1 1764a.  Appointment  as  guardian  [new]. 


§1763. 


1.     Gnnrdinn  of  Insane*  etc.,  person-— Ap- 
plication by  '^friend,"  snfllelency  of  showlnv. 

— Sufficient  interest  to  justify  the  making 
of  an  application  for  the  appointment  of  a 
guardian  of  an  incompetent  person  as  a 
"friend"  is  given  by  a  showing  that  the  ap- 
plicant is  the  guardian  of  the  son  of  the 
incompetent. — ^Matter  of  Ouardianship  of 
Schulmeyer,   171  Cal.   340;   sub   nom.   Schul- 


meyer*s  Guardianship  v.  McAllister,  158  Pac. 
233. 

2.  — Notlee  of  hearing. — ^Notice  of  the 
time  and  place  of  hearing  is  essential. 
Where  there  is  nothing,  however,  in  the 
record  on  appeal  showing  the  want  of  such 
service,  and  there  is  a  recital  in  the  order 
appealed  from  that  the  matter  "came  on 
regularly  for  hearing  this  day"  it  will  be 
presumed  to  be  true. — Estate  of  Schulmeyer, 
171  Cal.  840.  168  Pac.  288. 


§  1764a.  APPOmtHENT  AS  GUABDIAN.  In  awarding  letters  of  guard- 
ianship of  the  person  and  estate,  or  person  or  estate,  of  an  Insane  or  Incompetent 
person,  the  court  shall  appoint  as  guardian  such  person  as  may  have  heen  designated 
pursuant  to  section  two  hundred  forty-two  of  the  Civil  Code,  in  which  cases  such 
persons  shall  be  appointed  unless  good  cause  to  the  contrary  be  shown. 

History:     Enactment  approved   May   17,   1917,   Stats,   and  Amdts. 
1917,  p.  644.    In  effect  July  27,  1917. 
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§1766. 


1.  InMine,     etc,    person— -Restoratioa     to 
paelty,  pro«eedlnffH  for. — ^Mandamus    pro- 

ceediner  to  compel  the  board  of  police  com- 
missloners  of  the  city  and  county  of  San 
Francisco  to  reinstate  a  police  officer  re- 
moved on  account  of  mental  incapacity  is 
barred  by  the  statute  of  limitations  and  the 
laches  of  the  petitioner,  where  it  is  not  in- 
stituted until  some  seven  years  and  eigrht 
months  after  the  date  of  the  certificate  of 
dischargre  of  the  petitioner  from  the  state 
hospital  to  which  he  was  committed,  not- 
withstanding: that  it  was  instituted  within 
the  statutory  period  after  the  restoration  of 
the  petitioner  to  capacity  by  an  order  of 
the  superior  court,  made  pursuant  to  section 
1766  of  the  Code  of  Civil  Procedure,  where 
the  petition  for  restoration  to  capacity  made 
no  reference  to  previous  gruardianship  pro- 
ceeding's.— Knorp  V.  Board  of  Police  Com- 
missioners, etc.,  31  Cal.  App.  589.  161  Pac.  12. 

2.  A  certiflcate  of  dischargre  from  a  state 
hospital  is  prima  facie  proof  of  the  patient's 
restoration  to  capacity  upon  that  date,  and 
nothing:  appearingr  to  the  contrary,  the  pre- 
sumption must  prevail  that  he  was  then  and 
ever  since  had  been  sane. — ^Knorp  v.  Board 
of  Police  Commrs.,  81  Cal.  App.  639.  161 
Pac.  12. 

3.  Where  a  patient  Is  g'lven  a  leave  of 
absence  from  a  hospital  by  the  medical  su- 
perintendent, he  is  constructively  under  the 
control  and  custody  of  the  state,  and  it  is 
not  essential  to  the  exercise  of  the  Jurisdic- 
tion to.  discharg:e  the  plaintiff  that  he 
should  have  been  actually  confined  to  the 
state  hospital  at  the  time  the  certificate  of 
discharge  was  applied  for  and  g'ranted. — 
Knorp  v.  Board  of  Police  Commrs.,  81  Cal. 
App.  539,  3  61  Pac.  12. 

4.  In  the  absence  of  gruardianship  pro- 
ceeding:B,  the  Jurisdiction  to  restore  a  pa- 
tient committed  to  the  state  hospital  to 
competency  is  vested  exclusively  in  the  offi- 
cers of  the  hospital. — Knorp  v.  Board  of 
Police  Commrs.,  etc.,  31  Cal.  App.  539,  161 
Pac.  12. 

§  1767. 

1.  Incompeteot^-Conatmctloo    of  sectloa. 

— In  enacting  this  section  the  legrlslature 
was  not  undertakingr  to  alter  the  existingr 
statute,  but  merely  to  clarify  and  make 
more  certain  the  meaningr  and  effect  of 
those  sections.  If  in  so  doingr  the  construc- 
tion which  would  otherwise  have  been  g'lven 
to  sections  1763  and  1764,  was  to  some  ex- 
tent changed  by  the  new  legislation,  the 
modification  of  the  earlier  statutes  was  not 
an  amendment  of  them  within  the  meaning 
of  the  constitution. — ^Matter  of  Coburn,  166 
Cal.  202.  131  Pac.  352. 

2.  The  conditions  warranting  the  ap- 
pointment of  a  guardian  of  an  incompetent 
person  are  governed  by  section  1767  of  the 
Code  of  Civil  Procedure. — Estate  of  Schul- 
meyer,  171  Cal.  430,  153  Pac.  233. 


S.  CoH«tlt«tloaallt7  of  scctloa* — This  sec- 
tion Is  not  invalid  as  to  cases  arising  subse- 
quent to  its  enactment,  as  an  attempted 
exercise  by  the  legislature  of  the  power  be- 
longing exclusively  to  the  Judiciary  in  in- 
terpreting a  pre-existing  statute.  Neither 
is  it  obnoxious  to  the  requirement  that 
every  act  shall  embrace  but  one  subject 
and  this  subject  must  be  expressed  in  the 
title;  the  failure  to  desigrnate  in  the  title  of 
the  act  the  number  of  the  section  to  be 
added  to  the  code  is  immaterial. — ^Matter  of 
Coburn,  165  Cal.  202,  131  Pac  362. 

§1770. 

1.  Goardlaa  of  Imeompeteoi-— Coasttrve- 
tlon.^ — This  section  relates  only  to  the  sale 
of  the  property  of  a  living  ward. — Estate  of 
Clanton.  171  Cal.  381.  153  Pac.  459. 

§1774. 

1.  GuardUiB  of  IneompeteBt^-Contestlmv 
Anal  account. — ^The  heirs  of  an  incompetent 
have  the  right  to  contest  the  final  account 
of  the  guardian  of  the  estate. — Estate  of 
Clanton,  171  Cal.  881,  153  Pac.  459. 

§1776. 

1.  Gaardlan  of  Incompctcni-— Compcasa^ 
tion  and  expenses  of. — Expenses  incurred  in 
the  settlement  of  the  account,  including 
reasonable  attorney  fees,  is  proper. — ^Estate 
of  Clanton,  171  Cal.  381,  153  Pac.  459. 

2.  Allowance  to  the  guardian  of  a  sum 
by  way  of  compensation  to  his  wife  for  ser- 
vices rendered  by  her  in  nursing  the  incom- 
petent is  proper. — Estate  of  Clanton,  171 
Cal.  381,  153  Pac.  459. 

3.  It  is  proper  to  allow  a  g:uardian  on  his 
final  account  money  paid  to  the  wife  of  his 
ward  to  compensate  for  nursing  the  ward 
under  a  contract  with  her. — Estate  of  Clan- 
ton,  171   Cal.   381,   163  Pac.  459. 

4.  Where  a  guardian  makes  expenditures 
which  are  Just  and  equitable,  they  may  be 
allowed,  although  made  without  first  ob- 
taining an  order  of  court. — Estate  of  Clan- 
ton. 171  Cal.  881,  153  Pac.  469. 

5.  Expenditures  made  without  formal  al- 
lowance by  the  court  are  properly  approved 
when  the  same  have  been  Just  and  equi- 
table.— Estate  of  Clanton,  171  Cal.  881.  153 
Pac.  459. 

§  1801. 

1.  Removal,  etci,  of  guardian— Oonstmc- 
tlon. — ^The  provisions  of  this  section  are  not 
limited  by  the  general  language  of  section 
1808. — Fresno  Estate  Co.  v.  Flske,  172  Cal. 
683,  167  Pac.  1127. 

§  1808. 

1.     Entering  order  appointing  guardian 
Construction. — The  general  language  of  this 
section  does  not  limit  the  provisions  of  sec- 
tion  1801. — ^Fresno  Estate  Co.  v.  Flske,  172 
Cal.  583,  157  Pac.  1127. 
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PART  IV. 


OF  EVIDENCE. 


TITLE  I. 

OP  THE  KINDS  AND  DEGREES  OF  EVIDENCE. 


§  1826. 

1.  Desree  of  certainty  off  proof— Con* 
•traction. — Sections  1826  and  1836  are  mani- 
festly not  In  accord  with  other  provisions 
of  law,  even  on  the  subject  to  which  they 
relate.  Section  1835  is  In  conflict  with  sec- 
tions 1959,  1961.  1962  and  1963.  Sections 
1826  and  1835  purport  simply  to  declare 
what  character  of  evidence  will  sustain  a 
verdict,  and  deal  exclusively  with  evidence 
In  criminal  cases  (Henshaw,  J.,  concurrlnir). 
—People  V.  Miller,  171  Cal.  649,  154  Pac.  468. 

An  to  Mitlsfnctory  evidence*  see,  post, 
C.  C.  P.  pt.,  f  1835. 

2.  The  term  "preponderance  of  the  evi- 
dence'* simply  means  what  it  says,  namely, 
that  the  evidence  on  one  side  outwelgrhs, 
preponderates  over.  Is  more  than,  the  evi- 
dence on  the  other  side,  not  necessarily  In 
number  of  witnesses  or  quantity,  but  in  Its 
effect  on  those  to  whom  It  Is  addressed. — 
People  V.  Miller,  171  Cal.  649,  154  Pac.  468. 

3.  Sections  1824  and  1826  of  the  Code  of 
Civil  Procedure,  declarlngr  what  character 
of  evidence  will  sustain  a  verdict,  have  no 
application  to  the  question  involved  In  this 
case  as  to  the  meaningr  of  the  term  "prepon- 
derance of  evidence." — ^People  v.  Miller,  171 
Cal.  649,  154  Pac.  468. 

§1828. 

1.  DcffTces  of  evidence. — The  degrree  of 
proof  necessary  to  a  conviction  is  precisely 


the  same  whether  the  proof  relied  upon  be 
direct  or  circumstantial. — People  v.  Llm 
Foon,  29  Cal.  App.  270,  165  Pac.  477. 

2.  Instructions  explalnlngr  to  a  Jury  the 
distinction  between  direct  and  circumstantial 
may  with  propriety  be  eriven  In  appropriate 
cases.  Whatever  may  be  the  character  of 
the  evidence,  whether  it  be  the  direct  tes- 
timony of  an  eye-witness  to  the  fact  in  dis- 
pute or  evidence  of  circumstances  from 
which  the  existence  of  the  fact  in  dispute 
may  be  Inferred,  it  belner  relevant  and  com- 
petent, a  conviction  will  be  Justified  and 
sustained  if  the  grullt  of  the  accused  is 
shown  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  and  it  is  with  eminent 
propriety  that  the  Jury  should  be  enlierht- 
ened  upon  these  important  matters. — People 
V.  Llm  Foon,  29  Cal.  App.  270,  155  Pac.  477. 


§1835. 


1.  SntUifnctory   evidence     Construction. — 

Section  1835  of  the  Code  of  Civil  Procedure, 
like  section  1826  of  the  same  code,  is  dealing: 
exclusively  with  evidence  in  criminal  cases. 
—People  V.  Miller,  171  Cal.  649,  164  Pac.  468. 

As  to  deirree  of  certainty  required,  see, 
ante,  C.  C.  P.  pt.,  i  1826. 

2.  Svldence  which  purports  to  reproduce 
the  declarations  of  a  person  since  deceased 
is  the  weakest  sort  of  evidence. — ^Tweedale 
V.  Barnett,  172  Cal.  271,  156  Pac.  483. 


CHAPTER  n. 


WITNESSES. 
§  1881.  Persons  can  not  be  examined  in  certain  relations. 


§  1847. 

HVITNIBSS  FRESSUMBD  TO  SPEAK  TRVLY. 

1.  Construction  of  section. 

2.  As  to  effect  of  motive. 
3-5.  Credibility  of  witnesses. 

1.  Construction  of  section* — The  motive 
to  which  section  1847  of  the  Code  of  Civil 
Procedure  refers  when  it  declares  that  the 
presumption  that  a  witness  speaks  the  truth 
may  be  repelled  by  evidence  affecting:  his 
motives,  means  the  motive  arlsinir  from  re- 
lationship, Interest,  bias  and  prejudice. — 
National  Oil  Reflnlngr  Co.  v.  Producers'  Re- 
finlnR  Co.,  169  Cal.  740,  147  Pac.  963. 

2.  As  to  effect  of  motive. — ^The  cases  in 
which  motive,  apart  from  Its  establishment 
by  interest,  relationship,  bias  or  prejudice, 
and  aside   from   criminal   cases,    becomes  a 


proper  subject-matter  of  Inquiry,  are  ones 
where  it  is  held  that  malice  or  a  malicious 
motive  may  make  an  otherwise  lawful  act 
unlawful  and  actionable. — ^National  Oil  Re- 
flnlngr Co.  V.  Producers'  Refining:  Co.,  169  Cal. 
740,  147  Pac.  963. 

3.  Credibility  of  witnesses. — It  is  within 
the  province  of  the  trial  court  to  determine 
what  weigrht  and  credit  should  be  given  to 
the  testimony  of  any  witness,  and  the  ap- 
pellate court  may  not  control  the  conclusion 
or  findinip  of  the  lower  court  denying  cre- 
dence to  the  testimony  of  a  witness  unless 
it  appears  that  there  is  nothing:  which  at 
all  impairs  Its  accuracy. — Cox  v.  Schnerr, 
172  Cal.  371,  156  Pac.  509. 

4.  The  credibility  of  a  witness  is  a  mat- 
ter for  the  consideration  of  the  trial  court, 
and  will  not  be  considered  on  appeal. — Clln- 
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ton  Flreproofing-  Co.  v.  Granfleld,  28  Cal. 
App.  326.  162  Pac.  317. 

5.  The  credibility  of  witnesses  and  all 
questions  of  fact  are  matters  exclusively  for 
the  determination  of  the  Jury. — ^People  v. 
Stephens,  29  Cal.  App.  616,  157  Pac.  570. 

§1848. 

1.     Declnratloma,  etc,  of  third  pemons. — 

The  declarations  of  a  third  person  are  not 
admissible  in  evidence  against  a  party  to  the 
litieration,  in  the  absence  of  any  showing^  of 
agency  or  authority  on  the  part  of  declar- 
ant. — Flickinger  v.  Wren  Investment  Co., 
172  Cal.  132,  165  Pac.  627. 


§1849. 


1.  Declaratloiui  and  acts  of  prior  o^rner. 

— ^Acts  and  declarations  of  a  grantor,  made 
after  he  has  parted  with  the  title  to  the 
property  and  in  disparagement  of  it,  are  In- 
admissible when  made  in  the  absence  of  the 
grantee,  but  where  the  very  question  at 
issue  is  as  to  whether  the  grantor  had  ever 
parted  with  title,  the  conduct  and  declara- 
tions of  the  grantor  subsequent  to  the  mak' 
ing  of  the  deed  are  admissible  as  bearing 
on  the  issue  as  to  whether  there  had  been  a 
delivery  of  the  deed. — ^Williams  v.  Kidd,.l70 
Cal.   631,  Ann.  Cmu.  1916E  703,  161  Pac.  1. 

2.  The  declarations  of  a  prior  owner,  made 
while  he  held  title,  against  his  interest  as 
such  owner,  are  admissible  against  his  suc- 
cessor in  interest,  with  regard  to  personal 
property  as  well  as  real  estate. — Cooper  v. 
Spring  Valley  Water  Co..  171  Cal.  158,  163 
Pac.  937. 


§1864. 


1.  Part  of  tranaactlon  proved— Balanee 
adn»lsslble. — It  is  proper  to  interrogate  a 
witness  on  cross-examination  as  to  those 
parts  of  the  conversation  on  the  same  sub- 
ject which  he  had  not  detailed  in  his  direct 
examination,  but  where  no  such  cross-exam- 
ination is  attempted,  it  is  not  the  duty  of 
the  court  either  of  its  own  motion,  or  upon 
request  of  counsel  to  order  the  witness  to 
narrate  the  entire  conversation. — ^People  v. 
Coutcure,  171  Cal.  43,  161  Pac.  659. 

2.  When  the  record  on  appeal  does  not 
contain  a  copy  of  the  letter  which  was  re- 
fused admission  the  court  on  appeal  has  no 
means  of  determining  whether  the  letter 
was  relevant  or  had  any  reference  to  the 
pending  negotiations  between  the  parties, 
and  therefore  can  not  say  whether  the  trial 
court,  having  the  letter  before  it,  was  in 
error  in  refusing  its  admission  in  evidence. 
— Mcintosh  V.  Hunt,  29  Cal.  App.  779,  157 
Pac.  889. 

§1855. 

1.  Written  Inatnunent  —  Conatmetlon 
proved. — ^In  order  to  lay  the  foundation  for 
the  'admission  of  books  in  evidence,  it  must 
be  shown  that  they  are  books  of  account 
kept  in  the  regular  course  of  business,  that 
the  business  is  of  a  character  In  which  it  is 
proper  or  customary  to  keep  such  books,  that 
the  entries  were  either  original  entries,  or 


the  first  permanent  entries  of  the  transac- 
tions, that  they  were  made  at  a  time,  or 
within  reasonable  proximity  to  the  time  of 
the  respective  transactions,  and  that  the 
person  making  them  had  personal  knowl- 
edge of  the  transactions  or  obtained  such 
knowledge  from  a  report  regularly  made  to 
him  by  some  other  person  employed  in  the 
business  whose  duty  it  was  to  make  the 
same  in  the  regular  course  of  business. — 
Montgomery  &  Mullen  Lumber  Go.  v.  Ocean 
Park  Scenic  Ry.  Co.,  82  Cal.  App.  82,  161 
Pac.  1171. 

2.  In  an  action  to  recover  the  balance 
due  for  lumber  sold,  it  is  not  error  to  per- 
mit the  manager  of  the  lumber  company  to 
testify  as  to  the  correctness  of  the  accounts, 
where  the  books  were  kept  under  his  direc- 
tion and  he  had  personal  knowledge  that  the 
charges  were  correct,  and  the  entries  made 
at  the  time  of  the  transactions  to  which 
they  related. — ^Montgomery  &  Mullen  Lum- 
ber Co.  V.  Ocean  Park  Scenic  Ry.  Co.,  32  Cal- 
App.  32.  161  Pac.  1171. 

3.  —Secondary  evidence. — Secondary  evi- 
dence of  the  contents  of  a  letter  is  admis- 
sible, where  it  is  shown  that  the  original  is 
In  Mexico. — ^Mackroth  v.  Sladky,  27  Cal.  App. 
112,  148  Pac.  978. 

§  1856. 

1.  Parol   evidence   reapectins  wrltlngaw — 

Where  a  written  agreement  purports  to  be 
complete,  parol  evidence  is  no  more  admis- 
sible for  the  purpose  of  adding  to  its  terms 
than  would  such  evidence  be  proper  in  an 
effort  to  vary  the  terms  of  the  instrument 
itself. — Empire  Investment  Co.  v.  Mort,  169 
Cal.  732,   147  Pac.  960. 

2.  In  an  action  under  the  provision  of  the 
contract  that  "if  at  any  time  prior  to  the 
completion  of  the  equipment,  the  work 
thereon  be  discontinued  by  fire  or  any  cause 
other  than  the  fault  of  the  (contractor), 
there  shall  be  Immediately  due  and  payable 
from  the  (owner)  a  sum  equal  to  the  value 
of  all  goods  destroyed,  materials  furnished, 
labor  and  services  rendered  at  the  time  of 
discontinuance,"  parol  evidence  is  not  ad- 
missible to  prove  an  oral  agreement  that 
the  installation  was  to  be  completed  within 
three  weeks  from  the  date  of  the  contract. 
— Roughton  V.  Brookings  Lumber  &  Box  Co., 
26  CblI.  App.  762,  148  Pac.  639. 

3.  In  an  action  on  a  certified  check,  given 
in  payment  of  corporate  stock,  oral  evidence 
i.s  not  admissible  to  show  that  the  word 
"bearer"  was  left  in  the  instrument  by  mis- 
take and  that  the  check  was  not  meant  for 
the  seller. — Bank  of  Bakersfleld  v.  Conner, 
29  Cal.  App.  153,  164  Pac.  869. 

4.  Where  in  an  action  to  recover  damages 
for  the  alleged  breach  of  a  written  contract 
for  the  delivery  of  hops  during  the  year 
1911,  the  answer  sets  up  the  contemporane- 
ous execution  of  two  other  instruments  call- 
ing for  similar  deliveries  in  the  years  1909 
and  1910,  and  further  alleges  that  the  two 
instruments  with  the  one  in  suit,  by  the 
terms  of  a  collateral  contemporaneous  oral 
agreement,  cojnstltuted  but  one  single  and 
indivisible     contract     conveying     a     single 


4082 


Tit.  1,1 


BVIDBSNC1>— FACTS    PROVABLB    AT    TRIAI^. 


SS  186S-1870 


transaction,  but  which  for  the  convenience       -water,  or  both,  and  before  such  an  intention 


of  the  parties  was  expressed  In  three  separ- 
ate instruments,  which  were  executed  by 
the  parties  thereto  at  the  same  time  upon 
the  consideration  and  with  the  understand- 
Ingr  and  agrreement  that  the  three  instru- 
ments would  constitute  but  a  single  contract 
for  the  purchase  and  sale  of  forty  thousand 
pounds  of  hops  per  year  for  three  successive 
years  from  the  crops  produced  upon  the  hop 
ranch  of  defendants,  it  is  permissible  to 
permit  parol  evidence  to  establish  such  al- 
lesrations  without  doingr  violence  to  the  rule 
prohibiting:  the  admission  of  oral  evidence 
to  alter,  vary  or  contradict  the  terms  of  a 
written  instrument. — ^Torrey  v.  Shea,  29  Cal. 
App.  313,  155  Pac.  820. 

5.  In  order  to  let  in  evidence  of  a  col- 
lateral agrreement  between  the  parties,  such 
agrreement  must  be  consistent  with  the 
terms  of  the  writing:,  and  the  evidence  must 
not  tend  to  vary  or  contradict  the  terms  of 
the  written  instrument  or  to  defeat  its  op- 
eration.— Piper  V.  Kellerman,  32  Cal.  App. 
128,  162  Pac.  428. 

6.  Evidence  of  an  oral  contemporaneous 
agreement  conflictingr  with  the  plain  terms 
of  a  written  contract  is  inadmissible. — Loco- 
mobile Co.  of  America  v.  Belasco,  32  Cal. 
App.  329,  162  Pac.  920. 


§  1858. 


1.  Convtractlon  off  Ntatiites* — ^Statutes  im- 
poBingr  penalties  are.  for  humane  reasons, 
subjected  to  strict  construction. — Symmes 
v.  Sierra  Nevada  Mln.  Co.,  171  Cal.  427,  163 
Pac.  710. 

2.  In  construing:  statutes  the  object  to  be 
accomplished  by  the  act  is  to  be  ascer- 
tained and  its  provisions  considered  and  so 
construed,  if  possible,  that  all  its  parts  may 
have  effect  and  operate  harmoniously  to  ef- 
fectuate that  object. — People  v.  Cole,  28  Cal, 
App.   448,   152  Pac.   945. 

§1869. 

1.  lotettt  of  levlolatlTe  bodies. — Specific 
provisions  relating  to  a  particular  branch 
of  a  subject  must  grovern  that  branch,  as 
ag'ainst  greneral  provisions  In  other  parts 
of  the  statute,  althougrh  the  latter,  standing: 
alone,  would  be  broad  enoug:h  to  Include  the 
subject  to  which  the  more  particular  provi- 
sions relate. — Turner  v.  Wilson,  171  Cal.  600, 
154  Pac.  2. 

2.  A  chang:e  in  the  law  extending:  the 
time  in  which  a  proceeding:  may  be  com- 
menced will  not  be  considered  as  operating: 
to  create  a  new  ri8:ht  as  to  one  where  the 
time  under  the  old  law  had  already  expired, 
unless  the  Intent  to  accomplish  this  is  very 
clearly  expressed. — Schmltt  v.  White,  172 
Cal.  554,  158  Pac.  216. 

3.  In  construing:  the  Intention  of  the 
board  of  supervisors  in  enacting:  an  ordi- 
nance creating:  supervisorial  districts,  it  must 
be  assumed  that  the  board  Intended  to  in- 
clude within  the  boundaries  of  the  several 
districts  all  the  territory  of  the  county,  and 
not  to  leave  strips  of  territory,  without  local 
g:overnment,  lying:  between  any  two  of  the 
districts,     whether    consisting-    of    land,    or 


can  be  imputed  to  the  board  or  deduced 
from  its  action  or  nonaction  it  should  be 
made  very  clearly  so  to  appear. — ^People  v. 
Williams.  29  Cal.  App.  552.  166  Pac.  882. 

§1860. 

1.  Clrciiiiiat«noe«  to  be  coasidered  Co«» 
stroetlon  of  section. — This  section,  with  sec- 
tion 1647  of  the  Civil  Code,  simply  enacts  the 
common  law  rule.  It  is  never  within  their 
contemplation  that  a  contract  reduced  to 
writing:  and  executed  by  the  parties  shall 
have  anything:  added  to  or  taken  away  from 
it  by  evidence  of  "surrounding:  circum- 
stances." This  rule  of  evidence  is  invoked 
and  employed  only  in  cases  where  upon  the 
face  of  the  contract  itself  there  is  doubt 
and  the  evidence  is  used  to  dispel  that  doubt, 
not  by  showing:  that  the  parties  meant 
something:  other  than  what  they  said,  but 
what  was  meant  by  what  they  said. — 
United  Iron  Works  v.  Outer  Harbor  D.  &  W. 
Co.,  168  Cal.  81.  141  Paa  917. 

2.  In  an  action  to  recover  the  purchase 
price  due  under  a  contract  to  purchase  at  a 
fixed  price  specified  blocks  of  capital  stock 
the  admission  of  evidence  of  the  circum- 
stances surrounding:  the  execution  of  the 
contract  which  merely  confirmed  its  proper 
leg:al  construction .  was  not  injurious  where 
the  same  result  would  necessarily  have  been 
reached  without  that  evidence. — Provident 
Gold  Mln.  Co.  v.  Manhattan  Securities  Co., 
168  Cal.  304,  142  Pac.  884. 


§  1869. 


1.  Proof    of    negentlve    «IIefl:iitloiis. — It    Is 

not  necessary  in  such  an  action  to  Introduce 
the  note  in  evidence  to  prove  its  nonpay- 
ment, for  the  allegation  of  nonpayment  Is  a 
negative  allegation  which  the  plaintiff  is 
not  required  to  prove. — Miller  &  Lux  v. 
Dunlap,  28  Cal.  App.  313,  152  Pac.  309. 

2.  Very  slight  evidence  is  sufficient  to 
shift  the  burden  of  proof  as  to  a  negative 
fact. — Titus  V.  Whiteside,  228  Fed.  965. 

§1870. 

FACTS  PROVABIiB  ON  TRIAIi. 

1.  Construction  of  section  (subd.  9).     . 
2,  3.  Under    subdivision    3 — Admissions    and 

condiict. 
4-8.  Under    subdivision     4  —  Dying  declara- 
tions. 
9.  Under  subdivision  5 — Act  or  declaration 
of  agent  or  partner. 
10.  Under  subdivision  12 — Usage,  when. 

1.  CoBstraetioa     of   soetloa    (sabd.    9). — 

The  operation  of  railroads,  and  especially  of 
interurban  railroads,  may  be  termed  a 
"trade"  within  the  meaning  of  this  sub- 
division.— ^Vallejo  &  Northern  R.  Co.  v.  Reed 
Orchard  Co.,  169  Cal.  545,  147  Pac.  288. 

2.  Uadcv  svbdlTlslon  8— AdmlssloBa  aad 
eoaduet. — In  a  prosecution  under  Penal 
Code,  section  269b,  the  admission  of  the  de- 
fendant that  he  was  the  father  of  a  child 
born  to  his  companion  in  crime  while  they 
were  living  together  as  husband  and  wife. 


does 
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and  evidence  that  the  wife's  husband  had 
no  opportunity  for  sexual  relations  with  her 
durlner  the  requisite  period,  is  admissible. — 
People  V.  Woodson,  29  Cal.  App.  681,  156  Pac. 
878. 

3.  In  a  prosecution  under  section  269b  of 
the  Penal  Code  evidence  is  admissible  show- 
ing* the  defendant's  attitude  and  conduct 
when  he  heard  his  companion  introduced  as 
his  purported  wife. — People  v.  Woodson,  29 
Cal.  App.  531,  156  Pac.   378. 

4.  Under  subdivision  4— Dyln^  deelam- 
tlons. — It  is  held  in  this  case  that  a  proper 
foundation  was  made  for  the  admission  of 
dying:  declarations  and  that  evidence  of  such 
declarations  was  properly  admitted. — People 
V.  Level,  27  Cal.  App.  257,  149'  Pac.  772. 

5.  Where  it  is  made  to  appear  that  the 
declarant  was  wholly  obtuse  to  reliffious 
convictions,  entertaininip  a  complete  dis- 
belief in  a  future  spiritual  existence,  or  had 
no  regard  whatever  for  the  theory  of  re- 
wards and  punishments  in  the  hereafter,  his 
statement  in  extremis  would  not  be  sup- 
ported by  those  considerations  which  may 
naturally  be  supposed  to  exercise  an  over- 
ruling influence  upon  the  minds  of  men  in 
such  circumstances.  In  such  a  case  even 
though  the  competency  migrht  not  be  de- 
stroyed its  credibility  would  be  greatly  Im- 
paired, and  when  given  under  such  circum- 
stances it  should  never  be  submitted  to  a 
Jury  unaccompanied  by  an  explicit  admoni- 
tion by  the  court  that  it  should  be  viewed 
with  great  caution. — People  v.  Lim  Foon, 
29  Cal.  App.  270,  155  Pac.  477. 

6.  A  dying  declaration  is  admissible  when 
it  is  made  to  appear  that  it  was  made  by  a 
dying  person  under  a  sense  of  impending 
death,  and  that  such  declaration  related  to 
the  cause  of  his  death. — ^People  v.  Llm  Foon, 
29  Cal.  App.  270,  155  Pac.  477. 

7.  An  Instruction  in  which  It  was  de- 
clared that  dying  declarations  should  be  re- 
ceived with  caution,  and  that  unless  It  ap- 
peared that  the  declaration  made  by  the 
deceased  Just  prior  to  his  death  accusing 
the  defendant  of  having:  flred  the  fatal  shots 
was  made  "under  a  clear  opinion  of  impend- 
ing death,  you  can  not  consider  such  dec- 
laration as  evidence  in  this  case,  and  the 
court  cautions  you  .  .  .  not  to  £:ive  as  much 
weight  to  such  evidence  as  if  the  same 
statement  had  been  testified  to  in  health  and 
subject  to  cross-examination,"  Is  properly 
refused,  where  the  Jury  was  Instructed  to 
receive  with  caution  the  evidence  of  the 
dying  declaration  "for  the  reason  that  the 
declarant  had  not  been  administered  an 
oath,  and  an  opportunity  for  cross-examina- 
tion has  not  been  afforded  the  defendant 
and  that  the  declarant  might  be  influenced 
against  the  defendant,"  and  for  the  further 
reason  that  the  physical  condition  of  the  de- 
Ceased  when  making  the  statement  might 
have  been  such  as  to  render  questionable 
the  reliability  of  his  declaration. — People  v. 
"Lim  Foon,  Z9  Cal.  App.  270,  155  Pac.  477. 

8.  While  to  be  admissible  in  evidence  a 
dying  declaration  must  generally  not  be  a 
mere  matter  of  opinion,  yet  a  declaration  by 
the  decedent  that  he  was  not  to  blame  in  the 


altercation  in  which  he  received  the  fatal 
wound  may  properly  be  admitted. — ^People 
V.  Level,  27  Cal.  App.  267,  149  Pac.  772. 

0.  Under  itubdivlalon  &— Aet  or  declara- 
tion of  airent  or  partner* — ^In  an  action  to 
recover  the  contract  price  of  certain  g'rapec 
alleged  to  have  been  sold  and  delivered  un- 
der the  terms  of  a  contract  which  desisrnated 
the  place  of  delivery  and  acceptance  as  other 
than  the  place  of  shipment,  there  is  no  error 
in  admitting-  proof  that  prior  to  and  at  the 
time  of  such  shipment,  the  authorized  ag'ent 
of  the  buyer  approved  the  quality  of  the 
grapes  and  accepted  them  as  sufficient  under 
the  contract  at  the  point  of  their  shipment. 
— Reese  v.  O.  B.  Amig-o  Co.,  31  Cal.  App.  450, 
160  Pac.  837. 

10.  Under  iinbdlvlslon  12— Usnse,  wben* 
— A  usage  can  not  be  given  in  evidence  to 
relieve  a  party  from  his  express  stipulation, 
or  to  vary  a  contract  certain  in  its  terms; 
but  it  has  a  legitimate  office  in  aiding  to 
interpret  the  intentions  of  parties  to  a  con- 
tract, the  real  character  of  which  is  to  be 
ascertained,  not  from  express  stipulations, 
but  from  general  Implications  and  presump- 
tions.— Standard  American  Dredging-  Co.  v. 
Oakland,  30  Cal.  App.  287,  157  Pac  833. 

§  1876. 

JUDICIAL  notice:. 

1.  Under  subdivision  1 — Of  abbreviations 

commonly  used. 

2.  Under  subdivision  2 — Of  operation  of 

local  option  law. 
3-5.  Under  subdivision  3 — Of  acts  of  legis- 
lature, of  own  acts,  etc. 
6-10.  Under  subdivision  8 — Of  laws  of  na- 
ture. 

11.  — Of  time,  measure  of. 

12.  — Of  science  and  Invention,  when. 

13,  14.  — Of  expectancy  and  mortality  tables. 

1.  Under  subdivision  1— Of  abbreviations 
commonly  used. — Courts  take  Judicial  notice 
of  the  meaning  of  abbreviations  of  words 
commonly  used;  and  it  is  held  In  this  case 
that  there  is  no  merit  in  the  contention  that 
abbreviations  used  to  designate  the  official 
capacity  in  which  the  president  and  secre- 
tary of  a  corporation  signed  a  promissory 
note  were  insufficient  to  show  such  official 
capacity. — ^Union  Trust  Co.  v.  Ensigrn-Baker 
Refining  Co.,  29  Cal.  App.  641,  157  Pac.  613. 

2.  Under  subdivision,  2— -Of  operation  of 
local  option  law. — The  operation  of  the 
Wyllie  Local  Option  Law,  in  that  a  given 
city,  town,  or  district  is  "no  license"  terri- 
tory, is  not  a  fact  "established  by  law"  of 
which  Judicial  notice  will  be  taken. — ^People 
V.  Mueller.  168  Cal.  521,  L.  R.  A.  1915B  788» 
143  Pac.  748. 

8.  Under  subdivision  8-— Of  acts  of  leg^ls- 
latnre,  own  acts,  etc. — The  rule  that  courts 
will  take  Judicial  notice  of  their  own  rec- 
ords is  limited  to  proceedings  in  the  same 
case;  hence  the  supreme  court  will  not  Ju- 
dicially know  that  since  the  appeal  of  the 
case  before  it  the  Judgrnaent  on  which 
the  case  was  founded  has  been  reversed, 
where  such  fact  is  not  shown  by  the  record. 
It  is  well  settled  that  courts  can  not  In  one 
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case  take  judicial  notice  of  their  records  in 
a  different  case. — Sewell  v.  Price,  164  Cal. 
266,  128  Pac.  407,  410. 

4.  In  a  controversy  over  tide-lands  situ- 
ated within  the  bay  of  San  Pedro,  in  which 
the  city  of  Los  Angreles  was  substituted  as 
a  defendant  in  place  of  the  city  of  Wllminir- 
ton,  the  court  will  take  judicial  notice  of 
the  act  of  leerislature  of  May  1,  1911,  passed 
pending:  the  suit,  srrantiner  to  the  city  of  Los 
Angeles  all  the  right,  title,  and  Interest  of 
the  state  in  all  the  tide  and  submergred  lands 
within  the  city's  boundaries,  as  then  consti- 
tuted, in  trust  for  certain  enumerated  uses 
and  purposes  of  public  navieration  and  com- 
merce, the  lands  subject  to  the  controversy 
being:  among  those  so  granted,  and  will  con- 
sider such  city  as  successor  to  the  state  for 
all  the  purposes  of  the  suit. — Patton  v.  Los 
Angeles,  169  Cal.  521,  147  Pac.  141. 

5.  Courts  will  take  judicial  notice  of 
their  records  and  officers.  Judicial  notice  is 
based  upon  convenience  and  expediency  and 
its  application  is  not  confined  to  courts  of 
record. — Anderson  v.  Board  of  Dental  Ex- 
aminers, 27  Cal.  App.  336,  149  Pac.  1006. 

'^  tt.  Under  unbdlvlaloB  8— Of  lai^is  of  na- 
ture.— It  is  a  fact,  of  which  the  court  may 
well  take  Judicial  notice,  that  there  is  no 
county  in  this  state  in  which  it  is  practical 
to  serve  all  of  its  inhabitants  with  water  by 
means  of  one  system  of  works.  The  topog- 
raphy will  not  permit  it. — San  Joaquin  & 
Kings  River  Canal  &  Irr.  Co.  v.  Stevinson, 
164  Cal.  221,  128  Pac.  924. 

7.  Judicial  notice  will  be  taken  of  the 
operation  of  the  natural  law  of  gravity  in 
the  matter  of  the  flow  of  water. — Miller  & 
Lux  v.  Enterprise  Canal  &  Land  Co.,  169  Cal. 
415,  147  Pac.  567. 

8.  Judicial  notice  will  be  taken  of  such 
explosives  as  gas,  kerosene,  gunpowder  and 
dynamite. — Schmidt  v.  Union  Oil  Co.,  27  Cal. 
App.  366,  149  Pac.   1014. 

9.  Courts  can  not  Judicially  say  that  an 
electric  welding  machine  in  operation  in  a 
public  street  will  or  will  not  frighten  ordi- 
narily gentle  horses. — Fallon  v.  United 
Railroads,  28  Cal.  App.  60,  161  Pac.  290. 

10.  Judicial  notice  can  not  be  taken  that 
the  flow  of  water  in  one  well  is  evidence  of 
a  like  flow  in  another  well  of  different 
depth,  a  mile  or  so  distant. — Fairbanks, 
Morse  &  Co.  v.  Zimmerman,  30  Cal.  App.  81, 
157  Pac.  609. 

11.  ^-Of  time*  measure  off. — The  court 
may  take  Judicial  notice  that  a  particular 
date  of  a  month  fell  on  a  named  day. — ^People 
v.  Rudolph.  28  Cal.  App.  683,  153  Pac.  721. 

12.  —Of  sHenee  and  Invention,  wlien. — 
The  courts  take  notice  of  discoveries  and 
inventions  that  have  become  of  common  and 
general  use,  such  as  the  telephone. — ^Union 
Const.  Co.  V.  Western  Union  Tel.  Co.,  163 
Cal.  298,  125  Pac.  242. 

18.  —Of  expectancy  and  mortality  tableii. 
— Courts  take  judicial  notice  of  the  standard 
tables  of  life  expectancy,  and  so  of  course 
take  judicial  notice  of  the  tables  that  are 
standard  tables,  and  any  such  table  satisfac- 
tory to  the  court  may  be  introduced  with- 


out foundation  proof. — Froeming  v.  Stock- 
ton Blec.  R.  Co.,  171  Cal.  401,  158  Pac.  712. 

14.  Courts  may  take  judicial  notice  of 
the  mortality  tables  in  common  use. — Dick- 
inson V.  Southern  Pac.  Co.,  172  Cal.  727,  168 
Pac.  183. 

§1880. 

PERSONS  l^HO  CAN  NOT  TESTIFY. 

1-4.  Children  of  tender  age  (subd.  2). 

5-7.  Under  subdivision  3 — Other  party  being 

dead. 
8,  9.  — ^Purpose  of  rule  in  subdivision  3, 

1.  Children  of  tender  ase  (aiibd.  2). — The 

law  does  not  declare  that  children  under 
ten  shall  not  be  competent  to  testify,  but 
provides  that  their  incompetency  as  such 
shall  only  be  declared  when  to  the  trial 
court  it  is  made  to  appear  that  they  are  in- 
capable by  reason  of  the  immature  judgment 
necessarily  found  in  children  under  ten  years 
to  receive  accurate  impressions  of  the  facts 
concerning  which  they  may  be  called  upon 
to  testify  and  to  state  them  truly. — People  v. 
Dunlop,  27  Cal.  App.  460,  150  Pac.  389. 

2.  The  burden  of  showing  the  incompe- 
tency of  a  child  under  this  section  is  upon 
the  person  who  questions  the  competency, 
and  in  the  absence  of  an  affirmative  show- 
ing of  an  abuse  of  discretion,  the  determina- 
tion of  the  trial  court  as  to  the  competency 
is  conclusive  upon  the  appellate  court. — 
People  V.  Holloway,  28  Cal.  App.  214,  151 
Pac.  975. 

3.  The  competency  of  a  girl  of  the  age 
of  eight  years  as  prosecuting  witness,  upon 
a  charge  of  assault  with  intent  to  commit 
rape,  is  for  the  trial  court  to  determine  by 
the  degree  or  extent  of  her  understanding 
and  knowledge  and  not  by  her  age,  and  such 
determination  must  depend  upon  the  manner 
in  which  she  gives  her  testimony,  a  test  of 
which  is  never  available  to  a  court  of  re- 
view.— People  V.  Dunlop,  27  Cal.  App.  460, 
150  Pac.  389. 

4.  The  determination  of  the  court  as  to 
the  competency  of  a  child  under  ten  is  a 
question  so  much  in  the  discretion  of  the 
trial  court  as  to  be  hardly  reviewable. — 
People  V.  Dunlop,  27  Cal.  App.  460,  150  Pac. 
389. 

5.  Under  anbdlvlalon  8— (Mher  party  be- 
ins  dead. — Where  a  wife  sues  the  adminis- 
trator on  a  note  of  the  deceased  maker  the 
husband  is  a  contpetent  witness  on  her  be- 
half where  the  note  was  her  separate  prop- 
erty. He  is  not  therefore  within  the  prohi- 
bition of  "parties  or  assignors  of  parties." 
— Cullen  V.  Bisbee,  168  Cal.  695,  144  Pac. 
968. 

6.  It  is  prejudicial  error  to  permit  the 
plaintiff  in  an  action  for  injuries  to  his  au- 
tomobile to  testify  as  to  the  matters  of  fact 
occurring  before  the  death  of  the  defend- 
ant's testator  upon  which  he  based  his  claim 
and  demand. — George  v.  McManus,  27  Cal. 
App.  414,  150  Pac.  78. 

7.  The  plaintiff  in  an  action  to  recover 
upon  a  rejected  claim  for  professional  ser- 
vices rendered  to  a  deceased  person  is  not 
permitted,    by    reason    of    subdivision    3    of 
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section  1880  of  the  Code  of  Civil  Procedure, 
to  testify  &b  to  the  truth  and  correctness  of 
entries  against  the  deceased  made  by  him 
in  his  book  of  account,  but  he  may  testify 
that  he  kept  such  book  of  account  at  the 
time  stated  and  that  the  book  produced  was 
the  one  kept  by  him»  and  if  such  testimony 
is  supplemented  by  evidence  other  than  the 
testimony  of  plaintiff  establishing  the  trust- 
worthiness of  the  book,  it  is  then  admissible 
in  evidence. — Colburn  v.  Parrett,  27  Cal.  App. 
641,  160  Pac.  786. 

8.    — Purpoiie  of  rale   Id   nubdivlsion  8. — 
The  purpose  of  the  rule  Is  that  where  the 


voice  of  one  party  to  the  transaction  is 
closed  by  death,  the  other  will  not  be  per- 
mitted to  testify  as  to  the  facts  of  the  trans- 
action in  enforcing  a  money  demand  agrainst 
the  estate  of  such  deceased  person.-— George 
V.  McManus,  27  Cal.  App.  414,  160  Pac.  73. 

9.  The  purpose  of  the  rule  stated  in  sec- 
tion 1880  of  the  Code  of  Civil  Procedure  is 
to  prevent  a  plaintiff,  in  an  action  to  recover 
upon  a  claim  against  the  estate  of  a  de- 
ceased person,  from  giving  testimony  which 
would  in  itself  tend  to  establish  plaintiffs 
claim  or  demand. — Colburn  v.  Parrett,  27 
Cal.  App.  641,  160  Pac.  786. 


§  1881.    PERSONS  CANNOT  BE  EXAMINED  IN  CEKTAIN  RELATIONS. 

There  are  particular  relations  in  which  it  is  the  policy  of  the  law  to  encourage  confi- 
dence and  to  preserve  it  inviolate;  therefore,  a  person  can  not  be  examined  as  a 
witness  in  the  following  eases: 

1.  [Husband  and  wife.]  A  husband  can  not  be  examined  for  or  against  his  wife 
without  her  consent;  nor  a  wife  for  or  against  her  husband,  without  his  consent;  nor 
can  either,  during  the  marriage  or  afterward,  be,  without  the  consent  of  the  other, 
examined  as  to  any  communication  made  by  one  to  the  other  during  the  marriage; 
but  this  exception  does  not  apply  to  a  cIyII  action  or  proceeding  by  one  against  the 
other,  nor  to  a  criminal  action  or  proceeding  for  a  crime  committed  by  one  against  the 
other;  or  in  an  action  brought  by  husband  or  wife  against  another  person  for  the  aliena- 
tion of  the  affections  of  either  husband  or  wife  or  in  an  action  for  damages  against 
another  person  for  adultery  committed  by  either  husband  or  wife. 

2.  [Attorney  and  client.]  An  attorney  can  not,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client  to  him,  or  his  advice  given 
thereon  in  the  course  of  professional  employment;  nor  can  an  attorney's  secretary, 
stenographer,  or  clerk  be  examined,  without  the  consent  of  his  employer,  concerning 
any  fact  the  knowledge  of  which  has  been  acquired  in  such  capacity. 

3.  [Confessor  and  confessant.]  A  clergyman  or  priest  can  not,  without  the  consent 
of  the  person  making  the  confession,  be  examined  as  to  any  confession  made  to  him 
In  his  professional  character  in  the  course  of  discipline  enjoined  by  the  church  to 
which  he  belongs. 

4.  [Physician  and  patient.]  A  licensed  physician  or  surgeon  can  not,  without  the 
consent  of  his  patient,  be  examined  In  a  civil  action  as  to  any  information  acquired 
in  attending  the  patient,  which  was  necessary  to  enable  him  to  prescribe  or  act  for 
the  patient;  provided,  however,  that  after  the  death  of  the  patient,  the  executor  of  his 
will,  or  the  administrator  of  his  estate,  or  the  surviving  spouse  of  the  deceased,  or, 
if  there  be  no  surviving  spouse,  the  children  of  the  deceased  personally,  or,  if  minors, 
by  their  guardian,  may  give  such  consent,  in  any  action  or  proceeding  brought  to 
recover  damages  on  account  of  the  death  of  the  patient;  provided,  further,  that  where 
any  person  brings  an  action  to  recover  damages  for  personal  injuries,  such  action 
shall  be  deemed  to  constitute  a  consent  by  the  person  bringing  such  action  that  any 
physician  who  has  prescribed  for  or  treated  said  person  and  whose  testimony  Is 
material  in  said  action  shall  testify;  and  provided,  further,  that  the  bringing  of  an 
action,  to  recover  for  the  death  of  a  patient,  by  the  executor  of  his  will,  or  by  the 
administrator  of  his  estate,  or  by  the  surviving  spouse  of  the  deceased,  or  if  there 
be  no  surviving  spouse,  by  the  children  personally,  or.  If  minors,  by  their  guardian, 
shall  constitute  a  consent  by  such  executor,  administrator,  surviving  spouse,  or  chil- 
dren or  guardian,  to  the  testimony  of  any  physician  who  attended  said  deceased. 

6.  A  public  officer  can  not  be  examined  as  to  communications  made  to  him  in  ofBclal 
confidence,  when  the  public  Interest  would  suffer  by  the  disclosure. 

History:  Enacted  March  11,  1872,  founded  upon  §§  395-399,  Practice 
Act;  amended  March  23,  1893,  Stats,  and  Amdts.  1893,  p.  301;  by  Code 
Commission,  Act  March  8,  1901,  Stats,  and  Amdts.  1900-1.  p.  242;  Act 
held  unconstitutional,  see  History,  Kerr's  Cyc.  C.  C,  §4;   amended 
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March  1,  1907,  Stats,  and  Amdts.  1907,  p.  87,  Kerr*s  Stats,  and  Amdts. 
1906-7,  p.  513;  April  26,  1911,  Stats,  and  Amdts.  1911,  p.  1135;  May  26, 
1917,  Stats,  and  Amdts.  1917,  p.  954.   In  effect  July  27,  1917. 


PRIVILEGBD  COMMUNICATIONS. 

1.  Under  subdivision  1 — Husband  and  wife. 

2.  Under    subdivision    2 — Construction     of 

"communication." 
S-5.  — Attorney  and  client. 
6. ^When  not  privileged. 

7.  Under     subdivision     4 — Physician     and 

surgreon. 

1.  Under  snbdlvialoa  l^HuslMiBd  and 
wife. — In  an  action  to  have  a  trust  declared 
in  certain  real  estate  conveyed  to  the  de- 
fendant by  his  wife  shortly  before  her  death 
it  is  not  error  to  refuse  to  permit  the  de- 
fendant to  testify  as  to  conversations  oc- 
curring: between  himself  and  his  wife  at  the 
time  of  the  execution  of  the  deeds  to  him. — 
Mcintosh  V.  Hunt,  29  Cal.  App.  779,  157  Pac. 
839. 

2.  Under  sabdlvtotim  2— Con«tmctlon  off 
McommnnlentloB.*' — The  word  "communica- 
tion** means  not  only  mere  words  uttered 
but  includes  the  attorney's  knowledgre  of 
acts  as  well. — Ex  parte  McDonouffh,  170  CaL 
230,  Ann.  Can.  1916B  327.  I«.  R.  A.  1916C  593. 
149  Pac.  566. 

8.  —-Attorney  and  ellent. — ^The  rule  of 
privilegred  communications  between  attor- 
ney and  client  does  not  apply  in  litieration, 
after  the  client's  death,  between  parties,  all 
of  whom  claim  under  the  client. — Smith  v. 
Smith,  173  Cal.  724,  161  Pac.  496. 

4.  An  attorney  at  law  who  has  been  re- 
tained to  represent  certain  persons  in  con- 
nection with  any  and  all  Investigations  that 
were  being:  made  or  that  migrht  be  made  as 
to  their  participation  in  certain  allegred 
election  frauds  and  violations  of  the  election 
laws,  can  not  be  compelled,  without  their 
consent,  to  testify  before  the  grrand  Jury 
as  to  whether  or  not  he  was  employed  by 
them  to  defend  certain  other  persons  who 
bad  been  indicted  by  the  g:rand  Jury  for  par- 
ticipation in  such  election  frauds,  or 
whether  or  not  they  furnished  the  bail 
money  which  he  deposited  for  their  release, 
for  such  questions  called  for  "communica- 
tions" received  by  the  attorney  from  his 
client,  concernlngr  which  he  can  not  testify 
without  the  client's  consent. — ^Ex  parte  Mc- 
Donoug:h.  170  Cal.  230,  Ann.  Caa.  1916E  327. 
I^  R.  A.  1916C  693.  149  Pac.  666. 

6.  The  rule  that  an  attorney  is  not  privi- 
leg:ed  from  disclosiner  by  whom  he  was  em- 
ployed is  inapplicable  to  such  a  case,  since 
the  sole  purpose  of  such  questions  is  to  ob- 
tain proof  of  admissions  of  the  clients  tend- 
ing: to  show  complicity  in  the  very  crimes  on 
account  of  which  the  attorney  was  employed 
to  defend  them. — Ex  parte  McDonoug:h,  170 
Cal.  230.  Ann.  Cas.  1916E  327.  L.  R.  A.  1916C 
593.  149  Pac.  566. 

6.  ^  — Wlien  not  prlvflesed. — There  are 
many  cases  in  which  an  attorney  is  em- 
ployed in  business  not  properly  professional 
and  where  the  same  mig:ht  have  been  trans- 
acted by  another  agent.  In  such  cases  the 
fact  that  the  agent  sustains   the  character 


of  an   attorney   does   not   render,    the   com- 
munication    attending     it     privileged,     and 
the  same  may  be  testified  to  by  him  as  by 
any  other  agent. — ^Ferguson  v.  Ash,   27  Cal 
App.  375.  150  Pac.  657. 

7.  Under  subdlvliilon  4--PhysleUin  and 
Nurgeon. — In  an  action  to  recover  for  per- 
sonal injuries  in  a  negligence  case  an  in- 
struction given  at  the  defendant's  request 
in  which  after  stating  that,  by  reason  of 
privilege  defined  herein,  the  physicians  who 
had  attended  the  plaintiff  could  not  testify 
without  his  consent,  it  charged  that  if  the 
plaintiff  had  failed  to  call  them  as  witnesses, 
and  showed  no  reason  for  such  failure,  the 
law  presumed  that  their  testimony  would 
have  been  against  him,  is  erroneous. — Cook 
V.  Los  Angeles  R.  Corp..  169  Cal.  118,  145  Pac. 
1013. 


§1884. 


1,  Interpreter. — The  propriety  of  calling 
an  interpreter  and  the  fitness  of  the  person 
so  called  are  matters  for  the  trial  court. — 
People  V.  Valencia.  27  Cal.  App.  407.  150 
Pac.  68. 


§1902. 


1.  ESvidenee  as  to  Inurs  of  another  state 
— •'Witness  need  not  be  la^ryer. — Oral  testi- 
mony may  be  given  by  any  witness  who  is 
skilled  therein  and  he  need  not  have  prac- 
ticed law  or  been  a  professor  of  law.  The 
fact  that  he  was  not  a  lawyer  would  go  to 
the  weight  of  the  testimony  and  not  to  its 
competency. — ^Estate  of  Faber.  168  Cal.  491. 
143  Pac.  787. 

§1908. 

EFFECT  OF  JUDGMENT  UPON  RIGHTS. 

1.2.  As  bar  to  future  proceedings. 
3-16.  Conclusiveness  as  to  parties  and  pri- 
vies (subd.  2). 

1.  As  bar  to  fntvre  proeeedtngs. — In  or- 
der that  a  former  judgment  be  a  bar  to 
future  proceedings,  it  must  appear  that  such 
Judgment  necessarily  involved  the  deter- 
mination of  the  same  fact  to  prove  or  dis- 
prove which  it  is  pleaded  or  introduced  in 
evidence.  It  is  not  enough  that  the  question 
was  one  of  the  issues  in  the  former  suit;  it 
must  appear  to  have  been  precisely  deter- 
mined.— "Purcell  V.  Victor  Power  &  Min.  Co., 
29  Cal.  App.  503.  156  Pac.  1009. 

2.  The  fact  that  the  plaintiff  in  the  pres- 
ent action  acquired  title  to  the  property  in 
question  after  issue  joined  and  before  judg- 
ment in  the  action  in  ejectment  does  not 
make  such  judg:ment  conclusive  upon  him, 
where  the  acquisition  of  such  property  was 
not  set  up  by  supplemental  answer  therein. 
— Purcell  v.  Victor  Power  &  Min.  Co.,  29 
Cal.  App.  503,  156  Pac.  1009. 

3.  Gonclnslveness  an  to  parties  and  pri- 
Tleo  (snbd.  2). — A  successor  of  the  assignee 
of  a  certificate  for  the  purchase  of  state 
land,    which    was  afterward   canceled,     who 
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acquired  his  interest  after  injunctive  Judg-- 
ment  had  been  rendered  and  with  notice,  is 
bound  by  such  injunctive  Judgment. — ^Lake 
V.  Superior  Court,  166  Cal.  .182,  131  Pac.  371. 

4.  The  successor  in  Interest  of  the  origi- 
nal defendant  in  an  action  to  enjoin  the 
latter  from  diverting*  waters  is  bound  by  a 
Judg^ment  in  favor  of  the  plaintiff  to  the 
same  extent  as  the  original  defendant  be- 
fore the  transfer  of  Its  property. — Gale  v. 
Tuolumne  County  Water  Co.,  169  Cal.  46, 
145  Pac.  532. 

5.  Parties  to  a  Judg'ment  are  not  bound 
by  it  In  a  subsequent  action  unless  they 
were  adverse  parties  in  the  original  action. 
— Robson  V.  Superior  Court,  171  Cal.  688. 
154  Pac.  8. 

6.  The  bar  of  former  adjudication  can  be 
raised  only  between  those  who  were  adverse 
parties  in  the  former  suit,  and  the  Judgment 
in  the  former  suit  settles  nothing  as  to  the 
relative  rights  or  liability  of  the  codefend- 
ants  as  between  themselves,  unless  their 
conflicting  claims  were  put  in  issue  by  cross- 
petition  or  adverse  answers  and  were  actu- 
ally litigated  and  adjudicated. — Hobson  v. 
Superior  Court,  171  Cal.  588,  154  Pac.  8. 

7.  A  Judgment  is  conclusive  between  the 
parties  not  only  upon  the  matters  actually 
litigated  but  upon  every  ground  of  recovery. 
— Erving  V.  Goodman,  171  Cal.  669,  163  Pac. 
946. 

8.  Identity  of  the  issue  involved  and 
identity  of  the  parties  are  the  two  essential 
requirements  to  a  valid  plea  of  res  adjudl- 
cata. — Rauer  v.  Rynd,  27  Cal.  App.  666,  160 
Pac.  780. 

9.  Where  it  does  not  appear  from  the 
record  that  the  cause  of  action  in  the  former 
suit  was  identical  with  that  in  the  action 
in  which  it  is  pleaded  in  bar,  the  fact  may 
be  proved  by  evidence  aliunde. — Rauer  v. 
Rynd,  27  Cal.  App.  556,  160  Pac.  780. 

10.  If  a  particular  point  or  question  Is 
In  issue  in  the  second  action,  and  the  Judg- 
ment will  depend  upon  its  determination,  a 
former  Judgment  between  the  same  parties 
will  be  final  and  conclusive  in  the  second 
if  the  same  point  or  question  was  in  issue 
and  adjudicated  In  the  first  suit,  otherwise 
not. — Rauer  v.  Rynd,  27  Cal.  App.  566,  160 
Pac.  780. 

11.  Where  the  right,  title  or  ownership 
of  property  is  directly  put  In  issue,  whether 
by  the  pleadings  or  the  course  of  the  liti- 
gation, and  is  tried  and  determined,  the 
Judgment  is  conclusive  thereon  in  all  fur- 
ther litlg'ation  between  the  same  parties  or 
their  privies,  whatever  may  have  been  the 
nature  or  purpose  of  the  action  in  which 
the  Judgment  was  rendered  or  of  that  In 
which  the  estoppel  is  set  up. — Rauer  v. 
Rynd,  27  Cal.  App.  556,  150  Pac.  780. 

12.  A  Judgment  in  an  action  in  which 
the  title  to  a  chattel  was  directly  in  issue 
and  adjudicated  Is  conclusive  on  that  point 
between  the  parties  and  their  privies,  with- 
out regard  to  the  form  or  purpose  of  the 
action. — Rauer  v.  Rynd,  27  Cal.  App.  666,  150 
Pac.  780. 

13.  The  filing  of  a  complaint  in  an  action 
for  the  foreclosure  of  such  deed  as  a  mort- 


srage,  and  subsequent  dismissal  of  the  action, 
does  not  conclude  the  defendant  herein  from 
relying  upon  the  Judgement  In  the  action  of 
ejectment  or  from  asserting  that  such  deed 
was  not  a  mortgag'e,  where  the  evidence  of 
the  original  transaction  shows  that  such 
deed  was  deposited  with  a  third  party  to  be 
held  for  a  certain  time,  and  if  the  debt  for 
which  it  was  ^iven  as  security  was  not  then 
paid,  the  deed  was  to  be  delivered  to  the 
mortgagee  in  full  satisfaction  of  the  in- 
debtedness.— Simon  V.  McCoy,  28  Cal.  App. 
523.  153  Pac.  406. 

14.  Where  a  court  has  Jurisdiction,  mere 
error  in  its  Jud^rment  will  not  vitiate  the 
decree  to  the  extent  of  rendering  it  vulner- 
able to  collateral  attack.  Nor  does  the  fact 
that  error  appears  upon  the  face  of  the  de- 
cree alter  or  change  the  rule. — Rountree  ▼. 
Montague,  30  Cal.  App.  170,  16*7  Pac.  623. 

15.  A  right,  question  or  fact  definitely 
put  in  issue  and  directly  determined  by  the 
court  of  competent  Jurisdiction  as  a  g'round 
of  recovery  can  not  be  contested  in  a  sub- 
sequent suit  between  the  same  parties  or 
their  privies. — People  v.  Bailey,  80  Cal.  App. 
581,  158  Pac.  1036. 

16.  A  Judgment  or  decree  necessarily  af- 
firming the  existence  of  any  fact  is  conclu- 
sive upon  the  parties  or  their  privies,  when- 
ever the  existence  of  that  fact  is  ag'ain  an 
issue  between  them,  not  only  when  the  sub- 
ject-matter is  the  same,  but  when  the  point 
comes  incidentally  in  question  in  relation  to 
a  different  matter,  in  the  same  or  any  other 
court,  except  on  appeal  or  other  proceeding 
provided  for  its  revision. — Atchison,  T.  &  S. 
F.  R.  Co.  V.  Nelson,  220  Fed.  63. 

§  1910. 

1.     Ideotity     of     parties  ^  Coa«tractl4»M. — 

The  expression  in  section  1910  of  the  Code 
of  Civil  Procedure,  "and  a  Judgment  or  other 
determination  could  in  that  case  have  been 
made  between  them  alone,"  relates  to  and 
qualifies  section  1909,  not  section  1908. — 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Nelson,  220 
Fed.  68. 

§  1911. 

JUDGMENT. 

1-4.  As  to  what  deemed  adjudged  by. 
6,  6.  Estoppel  by. 

1.  As  to  ^rkat  deemed  adj«ds«d  by* — The 

general  rule  that  a  Judgment  is  conclusive, 
not  only  as  to  that  which  Is  actually  de- 
termined, but  also  ad  to  every  other  matter 
which  the  parties  miffht  have  litigated  in 
the  action,  is  not  always  applicable  literally. 
— Brown  v.  Brown,  170  Cal.  1,  147  Pac.  1168. 

2.  Where,  in  an  action  involving  a  part- 
nership, the  prayer  of  the  complaint  is  for 
a  dissolution  of  the  firm  and  appointment  of 
a  receiver  to  sell  the  property  and  out  of 
the  proceeds  pay  the  partnership  debts,  di- 
viding the  balance,  if  any,  between  the 
partners,  the  Judgment  will  not  be  a  bar  to 
a  subsequent  suit  for  an  accounting. — Miller 
v.  Kraus,  51  Cal.  Dec.  154,  156  Pac.  838. 

3.  That  a  former  Judgment  may  be  a  bar 
to  future  proceedings,  it  must  appear  that 
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such  Judgment  neceBsarily  Involved  the  de- 
termination of  the  same  fact  to  prove  or 
disprove  which  it  is  pleaded  or  introduced 
in  evidence.  It  is  not  enough  that  the  ques- 
tion  was  one  of  the  Issues  in  the  former 
suit,  but  it  must  appear  to  have  been  pre- 
cisely determined. — Purcell  v.  Victor  Power 
&  liQn.  Co..  29  Cal.  App.  504,  166  Pac.  1009. 

4.  That  only  is  deemed  to  have  been  ad- 
Judged  in  a  former  Judgment  which  appears 
upon  its  face  to  have  been  so  adjudged,  or 
which  was  actually  and  necessarily  included 
therein  or  necessary  thereto. — People  v. 
Bailey,  30  Cal.  App.  681.  168  Pac.  1036. 

5.  Biitoppel  by. — It  is  not  the  finding  of 
the  court  or  the  verdict  of  the  Jury  which 
concludes  the  parties  but  the  Judgment  en- 
tered thereon;  in  other  words,  the  force  of 
an  estoppel  by  Judgment  resides  in  the  Judg- 
ment Itself. — Purcell  v.  Victor  Power  &  Min. 
Co..  29  Cal.  App.  504,  156  Pac.  1009. 

6.  The  plea  of  res  Judicata  applies,  except 
in  special  cases,  not  only  to  points  upon 
which  the  court  was  actually  required  by 
the  parties  to  form  an  opinion  and  pro- 
nounce a  Judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  litiga- 
tion, and  which  the  parties,  by  employing 
reasonable  diligence,  might  have  brought 
forward  at  the  time. — ^Atchison.  T.  &  S.  F. 
R.  Co.  V.  Nelson,  220  Fed.  63. 


§  1916. 


1.  Foreign  |iidvaient%  effeet  of. — Courts 
need  only  give  to  a  foreign  Judgment  the 
same  force  and  effect  which  is  given  to 
those  of  our  own  courts,  and  may  therefore 
in  an  equitable  proceeding  Inquire  whether 
it  was  acquired  by  fraud,  although  valid  on 
Its  face. — Title  Ins.  &  Trust  Co.  v.  California 
Devel.  Co..  171  Cal.  173.  152  Pac.  642. 

2.  A  Judgment  which  operates  in  person- 
am against  shareholders  in  a  Mexican  cor- 
poration but  which  does  not  determine  title 
to  the  corporation  and  the  property,  is  not 
objectionable  as  overthrowing  the  Judgment 
of  a  foreign  court  contrary  to  section  1916 
of  the  Code  of  Civil  Procedure. — ^Title  Ins. 
&  Trust  Co.  V.  California  Devel.  Co..  171  Cal. 
174.  162  Pac.  542. 

3.  Where  a  court  of  this  state  distributes 
an  estate  to  the  heirs  '*in  trust,"  a  Judgrment 
of  a  court  In  Illinois  adjudging  that  prop- 
erty of  the  estate  in  that  Jurisdiction  be  sold 
to  the  heirs  Is  res  Judicata  and  not  subject 
to  collateral  attack  in  California. — Plant  v. 
Plant.  171  Cal.  766.  164  Pac.  1068. 

4.  Jurisdiction  of  a  court  of  a  foreign 
state  to  render  a  Judgment  is  always  open 
to  collateral  attack  in  a  proceeding  in  an- 
other state,  and  the  record  of  the  Judgment 
in  the  foreign  state  may  be  contradicted  as 
to  the  fact  necessary  to  give  the  court  Jur- 
isdiction.— Steinbroner  v.  Steinbroner.  30 
Cal.  App.  673.  169  Pac.  235. 


§  1916. 

1.     Impeaehment  of  veeord  for  fravd. — ^A 

Judgment  or  decree  of  a  court  of  competent 
Jurisdiction  can  be  set  aside  for  fraud  only 
when  the  fraud  alleged  is  shown  to  be  ex- 
trinsic   or    collateral    to    the   matter   which 
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was  tried  and  determined  by  such  court.  In- 
stancing what  intrinsic  fraud  consists  of. 
our  supreme  court  has  said  that  it  may  re- 
sult from  (1)  keeping  the  unsuccessful  party 
away  from  the  court  by  a  false  promise  of 
a  compromise;  (2)  purposely  keeping  him  in 
ignorance  of  the  suit;  (3)  where  an  attorney 
fraudulently  pretends  to  represent  a  party 
and  connives  at  his  defeat;  (4)  being  regu- 
larly employed,  corruptly  sells  out  his 
client's  interest.  In  instances  of  this  char- 
acter, the  defrauded  party  is  prevented  by 
the  act  of  his  adversary  from  havings  a 
trial. — Rountree  v.  Montague,  30  Cal.  App. 
170,  157  Pac.  623. 

§  1917. 

1.  Jurladletloa  accesMiry  to  JvteaMmt, 
what  is. — Jurisdiction  is  the  power  to  hear 
and  determine,  and  it  does  not  depend  upon 
the  correctness  of  the  decision  made. — 
Rountree  v.  Montague.  80  Cal.  App.  170.  167 
Pac.  628. 

§1936. 

1.  Map  as  ovIdoBco. — The  form  and  lim- 
its of  a  military  reservation,  as  fixed  by  the 
government,  may  be  shown  by  a  map  of  a 
survey  of  the  reservation  made  by  officers 
of  the  war  department  and  filed  therein. — 
Burk  V.  Howe,  171  Cal.  242,  162  Pac.  435. 


§1937. 


1.  Books  must  be  yrodaeod. — In  an  action 
by  the  seller  of  hops  to  recover  damages 
from  the  buyer  for  his  breach  of  contract,  a 
witness  should  not  be  allowed  to  testify 
from  flffures  compiled  from  the  books  of  the 
seller,  where  the  books  themselves  are  ac- 
cessible and  unaccounted  for.  In  such  cir- 
cumstances the  books  themselves  afford  the 
primary  evidence  of  their  contents. — ^Pabst 
Brewing  Co.  v.  E.  Clemens  Horst  Co..  229 
Fed.  913. 

§1943. 

1.  Bvideaco  of  handwHtliiir  *-■  CoB«trac« 
tlon  of  scetloa. — Under  section  1948  of  the 
Code  of  Civil  Procedure,  the  testimony  of  a 
witness  that  he  has  seen  the  defendant  in 
a  perjury  case  write  and  Is  of  the  opinion 
that  a  signature  to  the  document  in  question 
is  his.  is  some  evidence  that  he  subscribed 
the  document. — ^People  v.  McLeod.  30  Cal. 
App.  435,  158  Pac.  606. 


§1969. 


1.  Presiimptloii  distlnsiilolied  from  lafev^ 
enee. — The  difference  between  an  eviden- 
tiary presumption  and  an  evidentiary  infer- 
ence is  this:  That,  when  the  law  requires 
the  Jury  to  draw  a  certain  designated  con- 
clusion from  particular  evidence,  that  con- 
clusion so  forced  upon  the  Jury  is  a  pre- 
sumption. Where  mandatory  presumptions 
are  not  exacted,  it  is  the  right  and  duty  of 
the  Jury  to  draw  such  reasonable  inferences 
from  the  evidence  aa  may  appeal  to  and 
satisfy  their  minds. — Thomas  v.  Visalia  Elec. 
R.  Co..  169  Cal.  658.  147  Pac.  972. 
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§1960. 

1.  lafcrences. — An  appellate  court  has  not 
the  rlg:ht  of  drawing:  its  own  inferences 
from  admitted  probative  facts,  unimpeded 
by  the  conclusions  of  the  trial  court,  where 
all  the  evidence  is  brougrht  up  on  an  appeal 
from  an  order  denying:  a  motion  for  a 
new  trial,  for  to  do  so  would  be  for 
the  appellate  court  to  make  flndingrs  of 
fact;  if  a  finding:  of  fact  is  based 
upon  a  reasonable  inference,  it  is  not 
within  the  power  of  the  appellate  court 
to  set  it  aside  any  more  than  it  is  within  its 
power  to  set  aside  any  other  findingrs  sup- 
ported by  sufficient  legal  evidence,  as  a  find- 
ing: of  fact  based  upon  reasonable  inference 
drawn  from  facts  proved  with  legral  suffi- 
ciency, is  as  much  and  as  completely  as  is 
any  other  finding:  of  fact  a  finding  based 
upon  g:ood  and  sufficient  evidence. — ^Ryder  v. 
Bamberg:er,  172  Cal.  753,  158  Pac.  768. 

2.  The  inference  of  one  fact  from  others, 
unless  such  fact  is  a  necessary  conclusion 
from  those  others,  must  be  made  by  the 
trial  court,  and,  if  the  facts  that  it  has 
found  are  such  as  migrht  authorize  difl^erent 
inferences  therefrom,  it  will  be  assumed 
that  the  inference  made  by  the  trial  court 
was  one  that  will  uphold,  rather  than  de- 
feat, its  judgrment — Spoon  v.  Sheldon,  27  Cal. 
App.  765,  151  Pac.  160. 

3.  The  assumption  of  a  fictitious  name  by 
one  accused  of  crime  is  a  circumstance 
which  the  Jury  may  consider  a  strengrthen- 
ing:  of  any  inference  of  g:uilt  arising:  from 
other  established  facts. — People  v.  Cox,  29- 
Cal.  App.  419,  156  Pac  1010. 

4.  When  a  person  suspected  of  and 
charg:ed  with  crime  resorts  to  deception  and 
falsehood,  that  is  a  circumstance  which, 
like  flig:ht  and  concealment,  tends  to  show 
a  consciousness  of  gruilt,  and  thereby 
streng^thens  any  Inference  of  g:uilt  arising: 
from  other  established  facts. — ^People  v.  Cox, 
29  Cal.  App.  419,  155  Pac.  1010. 

5.  The  flnding:8  of  the  trial  court  are  to 
receive  such  a  construction  as  will  uphold 
rather  than  defeat  Its  judg:ment  thereon; 
and  whenever  from  the  facts  found  other 
facts  may  be  inferred  which  will  support 
the  judgrment,  such  inference  will  be  deemed 
to  have  been  made  by  the  trial  court. — 
Cooley  V.  Brunswig:  Drug:  Co.,  30  Cal.  App. 
58,  157  Pac.  18. 

§  1961. 

1.  PresamptloBs  —  ControvcrtlBS*  —  Pre- 
sumptions are  evidence,  and  sometimes  re- 
quire clear  and  convincing:  evidence  to  over- 
come them. — Hitchcock  v.  Rooney,  171  Cal. 
285,  152  Pac.  918. 

2.  A  presumption  declared  by  statute,  al- 
thoug:h  disputable,  is  itself  evidence,  and  it 
Is  for  the  trial  court  to  say  whether  the  evi- 
dence ofl^ered  to  overthrow  the  presumption 
has  sufficient  weig:ht  to  effect  that  purpose. 
— ^Pabst  V.  Shearer,  172  Cal.  239,  156  Pac. 
466. 

3.  Asrainst  a  proved  fact,  or  a  fact  ad- 
mitted, a  disputable  presumption  has  no 
welgrht,  but  where  it  is  undertaken  to  prove 


the  fact  ag:ainst  the  presumption,  it  still  re- 
mains with  the  jury  to  say  whether  or  not 
the  fact  has  been,  proved;  and  if  they  are 
not  satisfied  with  the  proof  offered  in  its 
support,  they  are  at  liberty  to  accept  the 
evidence  of  the  presumption. — ^Pabst  v. 
Shearer,  172  Cal.  239,  166  Pac.  466. 

§  1962. 

1.  CoBcIvslTe  presmnptloM*— latemt  of  ae- 
enaed  (subd.  1). — ^An  instruction  to  the  Jury 
based  upon  subdivision  1  of  section  1962  of 
the  Code  of  Civil  Procedure  that  there  are 
certain  presumptions  of  law  reg:ardins  a 
person's  Intent,  and  among:  them  is  the 
one  that  a  g:uilty  intent  is  conclusively  pre- 
sumed from  the  deliberate  commission  of  an 
unlawful  act,  for  the  purpose  of  injuring: 
another,  is  not  sufficiently  prejudicial  as  to 
call  for  a  reversal.— People  v.  Dunlop,  27 
Cal.  App.  460,  160  Pac.  889. 

2.  In  a  prosecution  for  libel,  based  upon 
a  letter  written  by  the  defendant  containing: 
a  chargre  of  forg:ery  ag:ainst  an  attorney, 
where  the  defendant  upon  the  trial  not  only 
made  no  effort  to  prove  the  truth  of  the  as- 
sertion, but  expressly  admitted  the  charg-e 
of  forg:ery  was  untrue,  the  trial  court  prop- 
erly excluded  from  evidence  documents  in- 
cluding: certain  letters  which  passed  between 
himself  and  the  attorney  while  the  latter 
was  actinir  for  defendant  in  certain  litigpa- 
tion,  which  letters  and  documents  defendant 
contended  were  admissible  as  tending:  to 
show  his  intention  in  uttering:  the  libel,  and 
as  proving:  it  was  published  with  g:ood  mo- 
tives and  Justifiable  ends,  as  the  defendant, 
in  uttering:  the  libel,  engFag:ed  in  the  delib- 
erate commission  of  an  unlawful  act  for  the 
purpose  of  injuring-  another,  from  which, 
under  section  1962  of  the  Code  of  Civil  Pro- 
cedure,  a  malicious  and  g:ullty  intent  Is  con- 
clusively presumed. — ^People  v.  Pryal,  25  Cal. 
App.  779,  147  Pac.  114,  115. 

3.  In  such  a  case,  where  the  proffered 
evidence  tended  to  show  that  difficulties  had 
arisen  between  the  defendant  and  the  at- 
torney, over  the  latter's  conduct  during-  cer- 
tain legal  proceeding's,  resulting  in  an  effort 
on  the  part  of  the  defendant  to  discharge 
his  counsel,  such  evidence,  instead  of  show- 
ing: that  the  motive  for  publishing  the  will- 
ful defamation  was  an  innocent  one,  would 
rather  tend  to  strengthen  the  presumption 
that  the  publication  was  inspired  by  ill  will 
and  was  malicious. — ^People  v.  Pryal,  25  Cal. 
App.   779,  147  Pac.   114,   115. 

4.  ^Eatoppel  (aabd.  8).^ — One  Is  culpable 
who  by  his  silence  leads  another  to  believe 
in  the  existence  of  a  state  of  facts  in  reli- 
ance upon  which  the  other  acts  to  his  preju- 
dice. Such  person  is  estopped  by  silence. 
But  there  must  be  something:  willful  or  cul- 
pable in  the  silence,  which  allows  another 
to  place  himself  in  an  unfavorable  position 
on  the  faith  or  understanding  of  a  fact 
which  the  person  remaining  silent  can  con- 
tradict.— Bltinge  V.  Santos,  171  Cal.  279,  162 
Pac.  915. 

5.  An  estoppel  can  not  exist  where  the 
knowledge  of  both  parties  is  equal  and 
nothing  is  done  by  the  one  to  mislead  the 
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other. — ^Eltinge  v.  Santos,  171  Cal.  279,  152 
Pac.  915. 

§1963. 

DISPUTABLE  PRE9I7BIPTION8. 

1.  As  to  character  of  suppressed  evidence. 

2.  Death  from  seven  years'  absence. 

3.  Idem  sonans. 
4,  5.  Indorsements. 

6.  Innocence  of  crime. 

7.  Judicial  records. 

8.  Legritimacy. 

9.  Marrlaire  from  deportment. 

1.     As  to  chamctcF  of  rapprcssed  evldcmce. 

— It  is  a  satisfactory  presumption  that  evi- 
dence willfully  suppressed  would  be  adverse 
if  produced. — Estate  of  De  Laveaga,  6  Cof. 
Prob.  Dec.  66. 

a.  Death  from  seven  years'  abeence. — The 
presumption  does  not  fix  the  date  of  death 
at  any  particular  time,  but  merely  at  some 
time  during  the  interval. — ^Benjamin  v.  Diat. 
Grand  Lodge  No.  4,  I.  O.  B.  B.,  171  Cal.  260, 
162  Pac.  781. 

8.  Idem  sonaiia. — The  name  Dimetramay 
be  said  to  mean  the  name  Demetra  and  falls 
within  the  rule  of  idem  sonans,  and  this 
subdivision  is  then  applicable. — ^Bruschi  v. 
Cooper,  80  Cal.  App.  682,  169  Pac  728. 

4.  Indoraemeats. — An  indorsement  of  a 
promissory  note  is  itself  presumptive  evi- 
dence of  a  consideration  therefor,  and  also 
of  the  fact  that  the  indorsement  was  made 
at  the  time  and  place  of  the  making  of  the 
note;  and  the  presumption  may  be  resorted 
to  in  aid  of  a  finding  to  that  effect  in  an 
action  to  recover  on  the  indorsement,  even 
though  such  presumption  stands  alone,  and 
is  opposed  by  direct  evidence  to  the  con" 
trary. — Pacific  Portland  Cement  Co.  v. 
Heinecke,  30  Cal.  App.  501,  158  Pac.  1041. 

5.  An  Instrument  passing  by  delivery 
will  be  presumed  to  have  come  into  the 
possession  of  the  holder  before  maturity, 
and  if  an  indorsement  bears  no  date,  the 
presumption  is  that  it  was  made  before  the 
maturity  of  the  instrument. — First  Bank  v. 
Pennig.   28   Cal.  App.   267,    151  Pac.   1153. 

6.  Innocence  of  crlnke. — The  presumption 
of  the  continuation  of  life  is  overcome  by 
the  presumption  that  a  person  is  innocent 
of  crime  or  wrong,  and  there  is  also  a  pre- 
sumption in  favor  of  the  legality  of  a  mar- 
riage regularly  solemnized. — Wilcox  v.  Wil- 
cox, 171  Cal.  769,  155  Pac.  96. 

7.  Judicial  records. — A  recital  In  an  order 
appealed  from  that  the  matter  "came  on 
regularly  for  hearing  this  day"  will  be  pre- 
sumed to  be  true.— Schulmeyer  v.  McAllister, 
171  Cal.  340.  153  Pac.  233. 

8.  Legitimacy. — The  presumption  that  a 
child  born  of  a  married  woman  is  legitimate 
may  be  rebutted  by  evidence  showing  that 
the  husband  was  incompetent,  entirely  ab- 
sent so  as  to  have  no  intercourse  or  com- 
munication of  any  kind  with  the  mother,  en- 
tirely absent  at  the  period  during  which  the 
child  must,  in  the  course  of  nature,  have 
been  begotten,  or  only  present  under  such 
circumstances  as  afford  clear  and  satisfac- 
tory proof  that  there  was  no  sexual  inter- 


course.— ^People  v  Woodson,  29  Cal.  App.  581, 
166  Pac.  878. 

9.  Marriage  from  deportment. — This  pre- 
sumption can  have  no  force  where  it  appears 
that  the  only  attempt  to  enter  into  a  law- 
ful marriage  was  in  fact  Illegal  and  void. — 
Estate  of  Elliott,  166  Cal.  389,  132  Pac.  439. 

§  1973. 

STATUTE  OF  FRAUDS. 

1,  2.  Construction  and  application — In  gen- 
eral. 

3.  4.  — Subdivision  1. 
5-10.  — Subdivision  4. 

11.  12.  —Subdivision  6. 
13,  14.  —Subdivision  7. 
15, 16.  Statute  must  be  specially  pleaded. 

1.  Constmctlon  and  avplieatlon— In  gen* 
eraL — ^The  statute  of  frauds  is  simply  a 
weapon  of  defense  which  the  party  entitled 
thereto  may  or  may  not  use. — Healy  v. 
Obear,  29  Cal.  App.  696,  157  Pac.  569. 

2.  The  statute  of  frauds  has  no  applica- 
tion to  executed  oral  agreements'. — Frietas 
V.  Frietas,  81  Cal.  App.  16,  169  Pac.  611. 

S.  —Subdivision  1.^ — The  statute  does  not 
declare  Invalid  a  contract  which  may  not  be 
performed  within  a  year,  or  which  is  not 
likely  to  be  performed  within  that  period, 
but  it  includes  only  agreements  which, 
fairly  and  reasonably  interpreted,  do  not 
admit  of  a  valid  execution  within  the  year. 
— Helllngs  V.  Wright,  29  Cal.  App.  649,  166 
Pac.  866. 

4.  When  a  contract  has  been  so  far  per- 
formed that  nothing  remains  to  be  done  but 
the  payment  of  the  consideration  for  the 
performance,  the  fact  that  the  contract  does 
not  require  the  payment  within  a  year  fur- 
nishes no  defense  to  an  action  for  the  price. 
—Helllngs  V.  Wright  29  Cal.  App.  649,  156 
Pac.  865. 

5.  ^Subdivision  4. — A  contract  for  the 
purchase  and  sale  of  goods  is  taken  out  of 
the  statute  of  frauds  where  the  buyer  ac- 
cepts and  receives  part  of  the  goods. — Coul- 
ter Dry  Qoods  Co.  v.  Wentworth,  171  Cal. 
500,  153  Pac.  989. 

6.  Where  in  an  action  against  stockhold- 
ers to  recover  their  proportion  of  an  in- 
debtedness for  goods  sold  to  the  corporation 
it  is  alleged  in  the  complaint  that  the  goods 
furnished  were  delivered  in  pursuance  of  a 
certain  contract,  the  plaintiff  can  not  claim 
that  the  contract  was  invalid  because  the 
price  of  the  goods  exceeded  two  hundred 
dollars  and  the  contract  was  in  parol.-* 
Coulter  Dry  Goods  Co.  v.  Wentworth,  171 
Cal.  600.  168  Pac.  939. 

7.  The  principle  that  where  delivery  and 
change  of  possession  are  necessary  to  com- 
ply with  the  statute  of  frauds  an  oral  dec- 
laration does  not  alone  constitute  such 
delivery,  has  no  bearing  or  relationship  to 
cases  where  the  actual  possession  is  in  the 
vendee,  and  the  real  question  is  whether 
that  possession  has  been  transformed  from 
that  of  bailment  or  pledge  to  that  of  com- 
plete ownership. — ^Wilson  v.  Hotchkiss,  171 
Cal.  617,  154  Pac.  1. 
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8.  In  an  action  to  recover  the  purchase 
price  of  corporate  stock  which  was  sold 
under  an  oral  aerreement  while  in  the  pos- 
session of  the  buyer  as  pledgree,  it  Is  proper 
to  refuse  to  instruct  the  jury  that  **mere 
words  are  not  sufficient  to  prove  a  receipt 
or  acceptance  of  the  personal  property  to 
take  an  oral  contract  of  sale  of  personal 
property  for  a  price  exceedinsr  two  hundred 
dollars  out  of  the  statute  of  frauds." — Wil- 
son V.  Hotchkiss,  171  Cal.  617,  154  Pac.  1. 

9.  Where  it  is  pleaded  and  proven  that 
the  written  memorandum  of  the  contract 
relied  on  was  signed  by  the  defendant  and 
that  he  received  and  accepted  part  of  the 
soods,  the  rierht  of  the  plaintiff  to  recover 
is  not  Inhibited.— MerriU  v.  Kohlbergr.  29  Cal. 
App.  382,  155  Pac.  824. 

10.  Where  the  purchaser  of  STloves  sig-ns 
a  memorandum  of  an  oral  contract  and  ac- 
cepts a  part  of  the  goods,  he  can  not  set  up 
the  statute  of  frauds  as  a  defense  to  an 
action  by  the  seller  for  breach  of  the  con- 
tract of  sale. — Merrill  v.  Kohlbergr,  29  Cal. 
App.  382,  156  Pac.  824. 

11.  — SiibdlTl«lon  9. — Written  authority 
to  an  agent  to  lease  real  property  must  be 
given  in  language  so  clear,  distinct  and  cer- 
tain that  there  is  no  room  for  doubting  the 
purpose  and  intention. — Salter  v.  Ives,  171 
Cal.  790,  155  Pac.  84. 

12.  The  services  performed  by  the  broker 
is  a  sufficient  consideration  to  support  the 
subsequent  promise. — Carrington  v.  Smith - 
ers.  26  Cal.  App.  460,  147  Pac.  226. 

18«  .^^nbdlvtaioii  7.— This  can  have  no 
application  to  a  contract  which  was  fully 
executed  before  this  subsection  was  added. — 
Rogers  v.  Schlotterback,  167  Cal.  35,  138  Pac. 
728, 

14.  This  is  inapplicable  to  a  contract  to 
dispose  of  property  in  a  particular  way  rest- 
ing in  parol  where  it  was  executed  by  the 
promisee  prior  to  the  enactment  of  this  sub- 
divlsion.-^Monsen  v.  Monsen,  174  Cal.  97.  162 
Pac.  90. 

15.  Statute  nmst  be  specially  pleaded. — 
The  statute  of  frauds  can  not  be  relied  upon 
unless  especially  pleaded. — ^Healy  v.  Obear, 
29  Cal.  App.  696,  157  Pac.  569. 

16.  It  is  not  essential  that  one  seeking 
the  protection  of  the  statute  of  frauds  must 
specially  insist  upon  it  in  his  pleadings  fur- 
ther than, to  deny  the  execution  of  the  con- 
tract.— ^Healy  v.  Obear,  29  Cal.  App.  696,  157 
Pac.  570. 

§  1981. 

1.  Burden  of  proof. — ^When  the  execution 
and  delivery  of  a  policy  of  accident  insur- 
ance are  admitted,  the  burden  of  proof  is 
on  the  defendant  to  establish  that  warran- 
ties made  by  the  insured  were  false. — afc- 
Bwen  V.  Occidental  Life  Ins.  Co.,  172  Cal.  6, 
155  Pac.  86. 

2.  In  an  action  to  recover  a  policy  of 
accident  insurance,  the  burden  of  proving 
that  the  death  of  the  insured  was  the  result 
of  "bodily  injury  effected  through  external, 
violent  and  accidental  means"   is  upon  the 


plaintiff. — Rock  v.  Travelers'  Ins.  Co.  of 
Hartford,  172  Cal.  462,  L.  R.  A.  191 6E  1196. 
156  Pac.  1029. 

3.  In  an  action  to  recover  on  an  accident 
policy  insuring  "against  bodily  injuries  ef- 
fected directly  and  independently  of  all 
other  causes  through  external,  violent  and 
accidental  means,"  excepting  suicide,  where 
the  answer  sets  up  as  a  special  defense  that 
the  insured  committed  suicide,  the  burden 
of  proof  rests  upon  the  defendant  to  estab- 
lish such  issue. — Postler  v.  Travelers*  Ina 
Co..  173  Gal.  1,  158  Pac.  1022. 

4.  In  an  action  to  establish  a  vendor's 
lien  and  to  have  it  declared  paramount  to 
a  deed  of  trust  made  by  the  grantee  the 
burden  of  proof  is  on  the  plaintiff  to  show 
that  the  trustee  and  beneficiary  had  notice 
of  his  lien  at  the  time  the  trust  deed  was 
executed,  where  there  is  nothing  of  record 
to  put  them  on  inquiry  as  to  the  existence 
of  the  vendor's  lien. — Hawke  v.  California 
Realty  &  Const.  Co.,  28  Cal.  App.  377.  152 
Pac.  969. 

§1982. 

1.  Material  and  Immaterial  alteratlous. — 

Where  on  a  motion  for  change  of  venue,  in 
the  notice  of  motion  and  the  affidavit  of 
merits  and  other  affidavits  there  were  many 
interlineations  and  erasures  the  party  is  en- 
titled to  have  them  read  and  considered 
where  the  said  erasures  and  interlineations 
are  immaterial.  But  if  the  meaning  of  the 
langruage  was  changed  or  if  they  remedied 
a  defective  affidavit  the  change  would  be  re- 
garded as  material  and  the  affidavits  could 
not  be  considered  without  a  satisfactory  ex- 
planation.— Cavitt  V.  Raje,  29  Cal.  App.  659. 
156  Pac.  619. 

2.  A  material  change  or  alteration  of  an 
instrument  is  one  which  causes  it  to  speak 
a  language  different  in  legal  effect  from 
which  it  originally  spoke. — Cavitt  v.  Raje, 
29  Cal.  App.  659,  156  Pac.  519. 

3.  Any  change  made  In  a  document  after 
its  execution,  which  merely  expresses  what 
would  otherwise  be  supplied  by  intendment 
is  immaterial,  and  the  document  is  in  effect 
unaltered  by  it.— Cavitt  v.  Raje,  29  Cal.  App. 
659,  156  Pac.  519. 

§  1986. 

1.  Subpoena*  wbo  may  t— ue  Conatruc- 
tlon  (subd.  S). — "Other  officer"  referred  to  in 
subdivision  3  of  this  section  clearly  means 
any  one  "authorized  to  adminis€er  oaths  or 
take  testimony  in  any  matter  under  the  laws 
of  this  state"  and  a  notary  public  is  such  an 
officer. — Scott  v.  Shields,  8  Cal.  App.  12,  96 
Pac.  385,  cited  in  1906-1913  Cumulative  Sup- 
plement under  name  of  Roussin  v.  Kerpat- 
rick. 

2.  —By  county  elerk. — Subpoena  is  prop- 
erly issued  by  county  clerk  under  order  of 
court  for  the  taking  of  depositions  of  wit- 
nesses before  a  notary  public. — Scott  v. 
Shields,  8  Cal.  App.  12,  96  Pac.  386,  cited  in 
1906-1913  Cumulative  Supplement  under 
name  of  Roussin  v.  Kerpatrick. 
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DBPOSinOlfS— Hf    JV8TICB8«    C017RT. 


II  1991-S0t4 


§  1991. 

1.  Mandatory  provlsloa. — ^Where  witness 
refuses  to  answer  before  a  notary  It  is 
proper  for  him  to  report  such  refusal  to  the 
court  making  the  order  requiring  the  wit- 
ness to  appear  before  the  notary,  and  the 
judgre  has  no  discretion  but  to  exercise  the 
power  which  the  law  has  vested  in  him  so 
far  as  necessary  to  secure  the  rifirht  to  have 
the  deposition  of  the  witness  taken.  It  is 
his  clear  duty  to  consider  the  report  and  de- 
termine whether  the  questions  were  proper 
and  if  so  to  direct  the  witness  to  answer,  and 
in  case  of  his  refusal,  to  employ  the  puni- 
tive power  of  the  court  to  compel  obedience, 
and  if  the  judgre  refuses  to  act  in  such  case 
mandamus  will  lie  to  compel  action  by  him. 
— Scott   V.   Shields,    8   Cal.   App.   12,   96   Pac. 


386,   cited   in   1906-1913   Cumulative  Supple- 
ment under  name  of  Roussin  v.  Kerpatrick. 


§1996. 


1.  Order  for  ezamlaatlo^— ^a  whose  mo- 
tloa. — ^The  issuance  of  an  order  upon  the 
trial  of  a  criminal  action  for  the  attendance 
of  a  witness  confined  in  the  county  Jail  itf  a 
matter  addressed  to  the  discretion  of  the 
court,  and  no  abuse  of  discretion  is  shown 
in  refusing  to  make  the  order,  where  no 
affidavit  or  statement  is  furnished  suersest- 
inj:  any  fact  to  which  the  witness  would 
testify,  but  merely  the  assertion  that  the 
witness  was  "a  material  witness  to  the  de- 
fense."— People  V.  Townsend,  28  Cal.  App. 
204.  161  Pac.  746. 


AETICLE  IV. 

MANNEB  OF  TAKING  DEPOSITIONS  OUT  OF  THE  STATE. 
I  2024.  How  taken.   JuBtiees'  court.   To  whom  directed. 


§2021. 


1.  Deposltloa  la  state— Svbpocaa  for  wlt- 
aesses.  —  Subpoena  is  properly  issued  by 
county  clerk  under  order  of  court  for  the 
taking:  of  depositions  of  witnesses  before  a 
notary  public. — Scott  v.  Shields,  8  Cal.  App. 
12,  96  Pac.  38S,  cited  in  1906-1913  Cumulative 
Supplement  under  the  name  of  Roussin  v. 
Kerpatrick. 


2.  Upon  the  taking:  of  a  deposition  wit- 
ness can  not  refuse  to  answer  or  raise  the 
objection  that  the  subpoena  which  brought 
him  before  the  notary  was  issued  by  the 
clerk  of  the  court  under  the  order  of  the 
court  and  not  by  the  notary. — Scott  v. 
Shields.  8  Cal.  App.  12,  96  Pac.  886.  cited  in 
1906-1913  Cumulative  Supplement  under  the 
name  of  Roussin  v.  Kerpatrick. 


§2024.    HOW  TAKEN.     JUSTICES'  OOUBT.     TO  WHOM  DIREOTED. 

The  depOBition  of  a  witness  out  of  this  state  may  be  taken  upon  a  commission  issued 
from  the  court  under  the  seal  of  the  court,  upon  an  order  of  the  court,  or  a  judge 
or  a  Justice  thereof,  on  the  application  of  either  party,  upon  five  days'  previous  notice 
to  the  other.  If  the  court  is  a  justices'  court,  the  commission  must  have  attached 
to  it  a  certificate  qt  the  clerk  of  the  superior  court  of  the  eounty  in  which  such 
justices'  court  is  held,  under  the  seal  of  such  superior  court,  to  the  effect  that  the 
person  issuing  the  same  was  an  acting  justice  of  the  peace  at  the  date  of  the  com- 
mission. If  issued  to  any  place  within  the  United  States,  it  may  he  directed  to  a 
person  agreed  upon  by  the  parties,  or  if  they  do  not  agree,  to  any  notary  public,  judge 
or  justice  of  the  peace  or  commissioner  selected  by  the  court  or  Judge  or  Justice 
Issuing  it  If  issued  to  any  coimtry  out  of  the  United  States,  it  may  be  directed  to 
a  minister,  ambassador,  consul,  vice  consul,  or  consular  agent  of  the  United  States,  or 
Judge  of  a  court  of  ^record  in  such  country,  or  to  any  person  agreed  upon  by  the 
parties. 

History:  Ehiacted  March  11,  1872,  re-enactment  of  §  433,  Practice 
Act;  amended  March  24,  1874,  Code  Amdts.  1873-4,  p.  389;  April  16, 
1880,  Code  Amdts.  1880  (C.  C.  P.  pt.),  p.  115;  March  10,  1891,  Stats, 
and  Amdts.  1891,  p.  51;  by  Code  Commission,  Act  March  8,  1901,  Stats, 
and  Amdts.  1900-1,  p.  253;  Act  held  unconstitutional,  see  History,  Kerr's 
Cyc.  C.  C,  §  4;  amended  March  20,  1907,  Stats,  and  Amdts.  1907,  p.  732, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  517;  April  16,  1909,  Stats,  and  Amdts. 
1909,  p.  965;  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  280.  In  effect 
July  27,  1917. 
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[Pt«IV,Tlt.III, 


ABTICLE  VI. 


GENBBAL  EULE8  OF  EXAMINATION. 
I  2055.  Examination  of  adverse  party  [new]. 


§2042. 

1.     Rcopenlnip  of  case  for  evidence. — In  an 

action  to  recover  commissions  due  under 
such  oral  agrreement,  it  is  not  an  abuse  of 
discretion  to  reopen  the  case  and  allow  the 
plaintiff  to  offer  additional  evidence  after  a 
motion  made  for  a  nonsuit,  where  the  pur- 
pose was  to  clear  up  any  uncertainty  as  to 
whether  the  plaintiff  had  obtained  the  re- 
quired contracts  from  the  purchasers  to 
whom  he  had  sold  lots  on  the  instalment 
plan. — Helllngrs  v.  Wrlgrht,  29  Cal.  App.  649, 
156  Pac.  365. 

§2041 

1.  Comtrol  of  ezamlBatlon  by  court. — The 

court's  refusal  to  allow  defendant's  counsel 
to  cross-examine  one  of  the  state's  witnesses 
with  respect  to  his  testimony  at  the  prelim- 
inary examination  affected  only  the  form  of 
the  questions,  and  did  not  so  to  the  extent 
of  denyinsr  the  riflrht  to  ask  appropriate 
questions  showins:  contradiction  or  incon- 
sistency between  the  testimony  of  the  wit- 
ness at  the  trial  and  that  eriven  by  him  at 
the  preliminary  examination. — People  v. 
Ecton.  29  Cal.  App.  478,  156  Pac  996. 

2.  Where  it  Is  evident  to  the  trial  court, 
after  a  full  and  exhaustive  examination  of  a 
witness  upon  a  subject  concerning:  which 
particular  information  Is  desired,  that  noth- 
ing: more  can  be  accomplished  by  continuing: 
the  Inquiry,  it  is  the  duty  of  the  court  to 
put  an  end  to  such  examination. — People  v. 
Lim  Foon,  29  Cal.  App.  270,  156  Pac.  477. 

§2046. 

1.  IieadlHgp  qnestloBs. — The  matter  of  al- 
lowing: leading:  questions  is  one  almost  en- 
tirely within  the  control  of  the  trial  court; 
and  the  discretion  of  the  court  is  not  abused 
where  the  testimony  elicited  is.  In  substance, 
no  more  than  a  mere  repetition  of  matter 
stated  by  the  witness  both  on  direct  and 
cross-examination.  —  People  v.  Kromphold, 
172  Cal.  612,  157  Pac.  699. 

2.  In  an  action  to  recover  on  indorsed 
promissory  notes,  a  question  addressed  to  a 
witness  as  to  whether  at  the  time  the  notes 
were  delivered  to  him  the  names  were  writ- 
ten on  the  back,  is  not  objectionable  upon 
the  grround  that  It  was  leading:  and  called 
for  a  conclusion  of  the  witness. — Pacific 
Portland  Cement  Co.  v.  Relnecke,  30  Cal. 
App.  501,  158  Pac.  1041. 

§2047. 

1.     RefresklBgr     memory     from     notes. — ^A 

phonog:raphic  reporter  who  acted  at  the  pre- 
liminary hearing:,  may  to  enable  him  to  an- 
swer questions,  refresh  his  memory  from  his 


notes  taken  at  the  preliminary  hearing:.— > 
People  V.  Perrara,  31  Cal.  App.  1,  159  Pac 
621. 

2.  — Blleet  of  letten  urn  CTldenee. — ^Let- 
ters admitted  for  the  purpose  of  refreshing 
the  memory  of  a  witness  may  be  treated  as 
evidence  by  the  other  party  but  not  by  the 
party  using:  it. — ^Estate  of  De  Laveagra,  166 
Cal.  607,  138  Pac.  807. 

§2048. 

1.     Cro«s-ezamlB«tlon,    restriction    of. — In 

an  action  for  personal  injuries  sustained 
from  a  collision  between  a  street-car  and 
an  automobile  in  which  plaintiffs  were  rid- 
ing, it  is  improper  to  restrict  the  cross-ex- 
amination of  one  of  the  plaintiffs  upon 
points  relating  to  the  distance  between  the 
vehicles  at  the  times  in  question,  and  with 
reference  to  the  speed  at  which  the  car  ap- 
proached the  automobile,  notwithstanding 
the  witness  in  the  course  of  such  cross-ex- 
amination made  conflicting  statements  as  to 
distance  and  speed  of  the  car. — Quacken- 
bush  V.  Los  Angeles  R.  Corp.,  28  Cal.  App. 
173,  151  Pac.  755, 

§  2049. 

1.  Impcaclunent     of     o^vn     irltness.  — 

Where  the  plaintiff  calls  the  president  of 
the  defendant  corporation  as  a  witness  to 
establish  his  case,  the  witness  being  the 
principal  stockholder,  the  plaintiff  is  not 
bound  by  the  testimony  and  may  Impeach 
the  witness. — Coos  Bay  Mfg.  Co.  v.  Califor- 
nia Selling  Co.,  29  Cal.  App.  406,  165  Pac 
817. 

2.  Where  In  a  homicide  case  the  district 
attorney  is  taken  by  surprise  by  the  testi- 
mony of  a  police  officer  called  on  behalf  of 
the  state,  and  such  testimony  is  "against** 
the  prosecution,  it  is  not  an  abuse  of  dis- 
cretion to  permit  the  district  attorney  to 
cross-examine  the  witness  for  the  purpose 
of  showing  that  he  had  previously  made 
statements  Inconsistent  with  his  present 
testimony. — People  v.  Mallicoat,  27  Cal.  App. 
355.  149  Pac.  1000. 


§  2060. 


1.  Recalling  In  rebnttal. — It  Is  not  error 
to  permit  the  people  to  recall  In  rebuttal 
the  witness  who  has  testified  to  some  con- 
versations had  with  the  defendant,  and 
allow  him  to  testify  as  to  the  particular 
conversations  which  the  defendant  denied,  by 
asking  him  whether  certain  quoted  state- 
ments were  made,  instead  of  requiring  the 
witness  to  state  the  conversation  In  his  own 
language. — People  v.  Turco,  29  Cal.  App.  607, 
156  Pac.  1001. 
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BXAMIBTATION    OF    MTITICIDSSBS— IBIPBAOHMBNT. 


II 


§2061. 

IMPBACHMBBTT  OF  WITNESS. 

1.  As  to  generally. 

2.  Construction  of  section. 

3.  Impeachment  of  accused. 

4.  Laying  foundation — ^Practice  on  objection 

sustained. 

1.  As  to  seBcnOly. — ^It  Is  not  permissible 
to  impeach  the  credibility  of  a  witness  by 
asking  her  questions  tending:  to  impute  to 
her  illicit  relations  with  the  defendant. — 
People  V.  Cuin,  27  Cal.  App.  816,  149  Pac. 
79S. 

2.  CoBstraetlOH  of  seetloM. — ^Thls  section 
and  section  2062  prescribe  the  method  of 
lmpea<3hin£r  witnesses,  and  they  can  be  im- 
peached in  no  other  way  than  therein 
provided. — People  v.  Burrows,  27  Cal.  App. 
428,  150  Pac.  882. 

S.  Impeachment  of  acenaed. — ^When  a  de- 
fendant in  a  criminal  case  takes  the  stand 
as  a  witness  in  his  own  behalf,  the  dis- 
trict attorney  may  call  and  interrogate 
witnesses  concerning:  the  general  reputation 
of  the  defendant  for  truth,  honesty,  and  in- 
tegrity.— People  V.  Rippe,  82  Cal.  App.  514, 
163  Pac.  506. 

4.  iMyinw  fomidatloii— >Pmetlco  on  objec- 
tion snatalned. — ^Where  in  the  endeavor  to 
lay  a  foundation  for  impeaching  the  credi- 
bility of  a  witness  general  questions  are 
asked  going  merely  to  an  inquiry  as  to 
whether  a  witness  has  had  conversations 
with  a  third  person,  and  objections  are  sus- 
tained thereto,  the  party  against  whom  the 
adverse  rulings  are  made  should,  either  by 
an  offer  to  show  what  he  expects  to  prove 
or  by  a  more  comprehensive  question,  indi- 
cate wherein  the  matter  expected  to  be 
elicited  will  be  material. — ^People  v.  Rousse, 
26  Cal.  App.  100,  146  Pac.  66. 

§2062. 

iMPBACHiif  G  wrrif  BSS. 

1-3.  Laying  foundation  for. 
4—6.  Manner  of  impeachment. 

1.  liATlng  foundation  for. — ^Where  it  is 
sought  to  Impeach  the  principal  witnesses 
of  the  plaintiffs  by  written  statements  taken 


down  by  a  notary  public  upon  their  being 
Interviewed  on  behalf  of  the  defendant,  it 
is  essential  that  the  proper  foundation  for 
the  questions  be  laid. — ^Froeming  v.  Stock- 
ton Electric  R.  R.  Co.,  171  CaL  401,  158  Pac. 
712. 

2.  Where  a  stenographer  is  testifying 
solely  for  purpose  of  impeachment  as  to  a 
statement  formerly  made  by  the  defendant 
to  the  district  attorney,  he  should  not  be 
required  to  read  his  notes  of  the  whole  con- 
versation if  he  has  given  the  pertinent  por- 
tions.— People  V.  Coutcure,  171  Cal.  44,  161 
Pac.  659. 

8.  In  case  a  stenographer  is  testifying, 
solely  for  purpose  of  impeachment,  as  to  a 
statement  made  by  the  defendant  in  a  homi- 
cide case,  it  can  not  be  objected  that  the 
testimony  should  have  been  received  as  part 
of  the  main  case  of  the  prosecution. — People 
V.  Coutcure,  171  Cal.  44,  151  Pac.  659. 

4.  Manner  of  lmpe«ehmont« — ^Testimony 
of  threats  made  by  the  accused  in  a  homi- 
cide case  against  the  deceased  is  admissible 
to  impeach  the  defendant's  testimony  that 
he  never  had  any  trouble  with  the  deceased. 
— ^People  v.  Coutcure,  171  CaL  44,  161  Pac. 
659. 

6.  If  the  statements  of  the  witness  be  in 
writing  it  is  highly  proper  that  they  should 
be  shown  him,  but  there  can  be  no  reason 
for  requiring  the  writing  to  be  exhibited 
to  the  witness  where  he  has  never  had  any- 
thing to  do  with  the  execution  of  it  or  has 
not  even  seen  it  before.  The  inspection  by 
the  witness  of  a  typewritten  transcript, 
made  by  a  stranger  to  him,  and  which  he 
has  never  seen  could  not  assist  the  witness 
in  his  recollection  of  oral  statements  which 
he  may  have  made. — ^People  v.  Talman,  26 
Cal.  App.  848,  146  Pac.  1068. 

6.  Where  in  a  prosecution  for  rape  a  wit- 
ness testifies  to  certain  circumstances  which 
tend  to  discredit  the  complaining  witness,  it 
is  proper  to  permit  the  state  to  show  that 
such  witness  told  certain  people  that  he 
knew  the  defendant  was  guilty,  but  would 
not  be  "fool  enough  to  swear  to  it  in  court." 
— People  V.  Converse,  28  Cal.  App.  687,  168 
Pac.  784. 


§  2066.  EXAinNATION  OF  ADVERSE  PABTT.  A  party  to  the  record 
of  any  dvll  action  or  proceeding  or  a  person  for  whose  immediate  benefit  such  action 
or  proceeding  is  prosecuted  or  defended,  or  the  directors,  ofllcers,  superintendent  or 
managing  agent  of  any  corporation  which  is  a  party  to  the  record,  may  be  examined 
by  the  adverse  party  as  if  under  cross-examination,  subject  to  the  rules  applicable  to 
the  examination  of  other  witnesses.  The  party  calling  such  adverse  witness  shall  not 
be  bound  by  his  testimony,  and  the  testimony  given  by  such  witness  may  be  rebutted 
by  the  party  calling  him  for  such  examination  by  other  evidence.  Such  witness, 
when  so  caUed,  may  be  examined  by  his  own  counsel,  but  only  as  to  the  matters 
testified  to  on  such  examination. 

History:     Enactment  approved   April   5,   1917,   Stats,   and   Amdts. 
1917,  p.  58.    in  effect  July  27,  1917. 
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§2061. 

BPFBCT   OF    BVIDBiNCE— INSTRUCTIONS. 

1.  Construction  of  section — In  general. 

2.  — Subdivision  2. 

3.  — Subdivision  3. 

4.  — Subdivision  5. 

5.  —Subdivision  7. 

6-12.  Weierbt  and  credibility  of  evidence. 
18, 14.  Witness  false  in  part. 

1.  COHStnictlon  of  section— -In  senemL — 

While  this  section  provides  that  the  jury 
is  to  be  instructed  ''on  all  proper  occasions*' 
the  court  may  refuse  a  requested  charge 
that  "evidence  of  the  oral  admissions  of  the 
defendant  ougrht  to  be  viewed  with  cau- 
tion'* as  beingr  a  mere  commonplace. — ^People 
V.  Raber.  16d  Gal.  816,  143  Pac.  317. 

2.  — Svbdlvlston  2. — ^This  applies  with 
equal  force  to  instances  where  the  case  is 
tried  by  the  court. — Bell  us  v.  Peters,  165 
Cal.  112,  130  Pac.  1186. 

3.  — SubdiTlaloB  8.— This  is  but  a  brief 
paraphrase  of  the  maxim  "Falsus  in  uno, 
falsus  in  omnibus.**  The  code  provision  like 
the  maxim  is  not  a  complete  exposition  of 
the  law.  Well  understood  by  jurists  it 
would  be  misleading:  to  the  non-professional 
mind. — Poor  v.  W.  P.  Puller  &  Co.,  30  Cal. 
App.  650,  159  Pac^  238. 

4.  — SabdfvUiloB  5. — By  a  "preponderance 
of  evidence"  is  meant  such  evidence  as, 
when  weig-hed  with  that  opposed  to  it,  has 
more  convincing  force,  and  from  which  it 
results  that  the  grreater  probability  is  in 
favor  of  the  party  upon  whom  the  burden 
rests. — People  v.  Miller,  171  Cal.  649,  164  Pac. 
468. 

5.  — Subdivision  7. — Where  it  appears,  in 
an  action  for  personal  injuries  received  by 
a  mine  foreman  while  being:  hoisted  in  a 
bucket,  that  he  and  another  employee  each 
irave  some  of  the  signals  for  hoisting,  in 
testifying  to  the  signals  given,  the  foreman 
is  giving  evidence  which  is  not  in  a  legal 
sense  "weaker"  than  that  of  any  other  eye- 
witness. —  Gibson  V.  "Kennedy  Extension 
pold  Min.  Co.,  172  CaL  294,  156  Pac.  56. 

6.  'Welffbt  and  credibility  of  evidence. — 
While  the  general  rule  is  that  the  uncon- 
tradicted testimony  of  a  witness  can  not  be 
disregarded  by  a  court,  still  this  rule  is 
subject  to  limitations.  And  where  the  testi- 
mony of  a  witness,  though  of  a  most  posi- 
tive character,  is  yet  so  improbable  when 
tested  by  rules  which  govern  men  of  ordi- 
nary capacity  and  intelligence  in  a  given 
business  transaction,  a  court  may  refuse 
to  credit  it. — California-Calaveras  Min.  Co. 
V.  Walls,  170  Cal.  285,  149  Pac.  596. 

7.  The  question  of  the  weight  of  evidence 
is  committed  exclusively  to  the  trial  court. 
— Hitchcock  V.  Rooney,  171  Cal.  286,  162  Pac. 
913. 

8.  The  weight  of  evidence  in  a  personal 
injury  case  is  to  be  determined  by  the  jury. 
If  their  verdict  has  the  support  of  substan- 
tial evidence,  the  appellate  court  will  not 
disturb  it.  Whether  the  court  on  appeal 
would    have    reached    the   same   conclusion 


that  the  jury  did  is  not  material.— Gibson  v. 
Kennedy  Extension  Gold  Min.  Co.,  172  Cal. 
294.  156  Pac.  56. 

9.  Mere  contradictions  in  the  testimony 
of  a  witness  will  not,  standing  alone,  suffice 
to  utterly  destroy  the  credibility  of  such 
witness,  and  in  such  a  case  it  is  still  the 
province  of  the  jury  to  pass  upon  the  ques- 
tion of  credibility. — People  v.  Raich,  26  CaL 
App.   286,  146  Pac.   907. 

10.  It  is  the  peculiar  and  exclusive  prov- 
ince of  the  jury  to  decide  upon  the  credi- 
bility of  the  witnesses,  and  in  doing  so  it 
is  their  duty  to  reconcile,  if  possible,  any 
apparent  conflict  in  the  evidence,  whether 
such  conflict  is  developed  upon  the  whole 
case  or  in  the  testimony  of  an  Individual 
witness;  and  it  is  for  the  jury  to  determine 
whether  or  not  a  witness  has  been  im- 
peached by  proof  of  contradictory  state- 
ments or  otherwise,  and  to  what  extent  they 
will  believe  or  disbelieve  the  testimony  of 
a  witness  thus  assailed. — People  v.  Raich. 
26  Cal.  App.  286,  146  Pac.  907. 

11.  The  general  rule  that  as  against  a 
proved  fact,  or  a  fact  admitted,  a  disputable 
presumption  has  no  weight,  is  subject  to  the 
exception  that  where  an  endeavor  is  made 
to  establish  a  fact  contrary  to  the  pre- 
sumption, the  fact  in  dispute  still  remains 
to  be  determined  upon  a  consideration  of 
all  of  the  evidence,  including  the  presump- 
tion.—Pacific  Portland  Cement  Co.  v.  Rein- 
ecke,  80  Cal.  App.  501,  158  Pac.  1041. 

12.  A  judge  is  not  at  liberty  judicially 
to  poise  his  personal  impression  against  the 
solemn  statement  under  oath  of  two  reput- 
able witnesses  to  the  factum. — Estate  of  Ma- 
honey,  6  Cof.  Prob.  Dec.  1. 

13.  ^^Itnesff  false  In  part. — ^An  instruction 
that  "if  any  witness  examined  before  you 
has  willfully  sworn  falsely  in  this  case  to 
any  material  matter  it  is  your  duty  to  dis- 
trust his  entire  evidence,"  is  improper. — 
People  V.  Vertrees,  169  Cal.  404.  146  Pac 
890. 

14.  The  giving  or  refusing  to  give  this 
instruction,  unless  injury  is  shown,  does 
not  constitute  prejudicial  error. — ^Poor  v. 
W.  P.  Fuller  &  Co.,  30  Cal.  App.  650,  159 
Pac.  233. 

§2066. 

1.  W^ltnem  bound  to  annwer. — Where  in  a 
criminal  prosecution  the  defendant  on  cross- 
examination  denies  a  former  conviction  of 
a  felony,  his  examination  to  prove  the  fact, 
if  it  be  a  fact  that  he  has  been  convicted,  is 
exhausted  and  can  be  proved  only  by  the 
record  of  the  judgment,  and  it  is  error  to 
permit  the  state  to  show  by  the  record  of  a 
trial  in  which  the  defendant  appeared  as  a 
witness  that  he  had  admitted  a  previous 
conviction. — People  v.  Vertrees,  169  Cal.  404, 
146  Pac.  890. 

§2074. 

1.  Offer  eaulvnlent  to  payment  —  Con- 
•Imctlon. — Neither  this  section  nor  section 
2076  qualifies  or  repeals  the  provisions  of  sec- 
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tion  1495  of  the  Civil  Code.— Allen  v.  Chat- 
field,   172  Cal.  60.  156  Pac.  47. 

2.  Section  2074  of  the  Code  of  Civil  Pro- 
cedure dispenses  with  the  production  and 
proffer  of  money,  personal  property  or  a 
written  instrument,  when  the  same  is  de- 
scribed and  tendered  in  the  ofter,  if  the  offer 
is  not  accepted,  and  the  provisions  of  sec- 
tion 2076  preclude  one  who  receives  a  ten- 
der in  wrltiner  without  objection  from  after- 
ward urgring^  an  objection  with  respect  to 
the  particular  elements  of  a  tender  men- 
tioned in  the  section,  but  neither  of  these 
sections  dispenses  with  any  other  essential 
of  a  valid  tender,  or  stops  the  person  re- 
ceivingr  such  offer  from  afterward  takingr 
advantage  of  a  lack  thereof. — ^Allen  v.  Chat- 
field.  172  Cal.  60,  166  Pac.  47. 

3.  A  premature  offer  or  performance  is 
ineffectual  to  put  the  other  party  in  default, 
or  for  any  other  purpose. — ^Allen  v.  Chat- 
field.  172  Cal.  60.  166  Pac.  47. 


§2076. 


1.     ObJectloB     to     tender— CoH«tructlon. — 

Section  2076  of  the  Code  of  Civil  Procedure 
is  not  in  direct  conflict  with  the  provisions 
of  section  1601  of  the  Civil  Code,  to  the 
effect  that  the  failure  to  object  does  not 
waive  a  defect  which  the  person  making  an 
offer  could  not  then  obviate  if  objections 
were  then  made  thereto.  This  provision  of 
section  1501  is  to  be  construed  as  a  quali- 
fication of  section  2076. — ^Allen  v.  Chatfield, 
172  Cal.  60,  156  Pac.  47. 


§2077. 

1.  DeM*riptloBff  of  land— 'Riilea  for  com- 
•tmlag. — The  addition  of  the  description  of 
a  course  by  angles  may  well  be  rejected  as 
being  opposed  to  the  description  of  a  defin- 
ite course  well  known  and  fixed. — Wheat- 
ley  V.  San  Pedro.  L.  A.  &  S.  L.  R.  Co.,  169 
Cal.  505,  147  Pac.  186. 

2.  Under  the  rule  laid  down  in  subdivision 
6  construing  the  descriptive  part  of  a  convey- 
ance, a  map  referred  to  in  the  description, 
when  Inconsistent  with  other  particulars, 
controls  the  description  if  it  appears  that 
both  parties  acted  with  reference  to  it. — 
Wheatley  v.  San  Pedro,  L.  A.  &  S.  U  R.  Co., 
169  Cal.  605.  147  Pac.  135. 

3.  Measurements  always  give  way  to 
monuments,  and  parol  evidence  can  always 
be  giVen  to  show  that  the  actual  distance 
is  different  from  the  distance  given  in  the 
notes  of  survey. — Cords  v.  Goodwin,  173  Cal. 
61.  159  Pac.  188. 

4.  A  fence  which  the  defendant  in  eject- 
ment asserts  has  marked  the  boundary  for 
forty  years  or  more  between  his  land  and 
that  of  the  plaintiff  is  a  "monument." — 
Perich  V.  Maurer,  29  Cal.  App.  293,  166  Pac. 
471. 

§2102. 

1«     4|iieatloms  of  faet  addreoaod  to  eovrt. — 

It  is  within  the  province  of  the  court  to 
construe  the  language  used  by  the  board  of 
supervisors  in  describing  the  boundaries  of 
a  supervisorial  district. — ^People  v.  Williams, 
29  Cal.  App.  662.  166  Pac.  888. 
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§4- 


1.  Construction  of  code.  —  The  various 
sections  of  the  code  are  to  be  read  tog^ether 
and  harmoniaed,  if  reasonably  possible. — 
People  V.  Pryal.  25  Cal.  App.  779,  147  Pac. 
114. 


§7. 


DBFINITION    OF   WORDS   AND   PHRASBS. 

1.  Construction  of  section — Subdivision  1. 
2,  3.  — Subdivision  4. 
4.  Corpus  delicti. 

1.  Constmction  of  aeetloM— Subdivision  1. 

— ^When  the  word  ••willfully"  is  used  in  con- 
nection with  a  specific  statement  showing 
a  purpose  to  injure  another,  it  implies  a 
criminal  Intent,  when  the  doing:  of  that  act 
with  that  purpose  is  a  criminal  act. — People 
v.  Okomoto,  26  Cal.  App.  668,  147  Pac.  598. 

2.  —Subdivision  4* — ^This  does  not  define 
such  "malice"  as  Is  defined  in  section  188. 
There  can,  however,  be  no  prejudicial  error 
in  sivlne:  both  definitions  in  a  prosecution 
for  murder. — People  v.  Harris,  169  Cal.  63, 
146  Pac.  620. 

3.  This  code  definition  is  applicable  to  all 
cases  where  the  word  ••malicious*'  is  used  as 
a  part  of  the  definition  of  an  offense.  It  is 
only  in  cases  where  in  the  description  of  the 
offense  some  qualification  is  made  as  to 
the  meanlngr  of  that  term  or  as  to  the  proof 
thereof,  that  a  defendant  has  a  rigrht  to 
further  instruction  upon  that  subject.  — 
People  V.  Wilkinson,  30  Cal.  App.  473,  168 
Pac.  1067. 

4.  "Corpus  delicti"  means  the  body  of 
the  offense,  the  essence  of  the  crime. — Peo- 
ple V.  Wagner,  29  Cal.  App.  863,  155  Pac.  649. 


§16. 


1.     Definition  of  '^crUne"-— Construction. — 

A  description,  definition  and  denouncement 
of  acts  necessary  to  constitute  a  crime  do 
not  make  the  commission  of  such  act  or 
acts  a  crime  unless  a  punishment  be  an- 
nexed, for  punishment  is  as  necessary  to 
constitute  a  crime  as  Its  exact  definition. — 
Matter  of  Ellsworth,  165  Cal.  677,  133  Pac. 
272. 


§18. 


1.  Punlshntent  of  felony*  not  othenvise 
proscribed— ^Construction. — Sections  18  and 
19  of  the  Penal  Code  refer  only  to  offenses 
declared  by  the  code  of  which  they  are  a 
part  (the  Penal  Code),  and  were  desiemed 
solely  to  provide  a  penalty  for  any  such 
offense  where  no  other  penalty  is  specially 


provided  for,  and  are  not  applicable  in  the 
matter  of  city,  town  and  county  ordinances. 
— In  re  Isch,  63  Cal.  Dec.  43,  162  Pac.  1026. 


§19. 


1,  Punishment  for  misdemeanor  not  oth- 
erwise prescribed^— Construction. — An  ordi- 
nance enacted  by  a  board  of  supervisors 
prohibiting  the  sale  of  intoxlcatlngr  liquors 
within  the  county  outside  of  municipal  cor- 
porations, which  prescribes  as  a  penalty  for 
the  violation  of  the  provisions  of  the  ordi- 
nance a  fine  nbt  exceedingr  bIx  hundred  dol- 
lars, or  an  imprisonment  in  the  county  Jail 
not  exceeding:  seven  months,  is  not  void,  as 
beingr  in  conflict  with  section  19  of  the 
Penal  Code,  which  provides  that  "except  in 
cases  where  a  different  punishment  is  pre- 
scribed by  this  code,  every  offense  declared 
to  be  a  misdemeanor  is  punishable  by  im- 
prisonment in  a  county  Jail  not  exceeding 
six  months,  or  by  a  fine  not  exceeding:  five 
hundred  dollars,  or  by  both." — In  re  Isch,  68 
Cal.  Dec.  43,  162  Pac.  1026. 

2.  This  section  does  not  limit  the  pun- 
ishment which  may  be  fixed  by  a  municipal 
body  as  a  penalty  for  the  commission  of 
forbidden  acts  within  the  police  power  of 
the  body. — People  v.  Fagres,  82  Cal.  App. 
187,  162  Pac.  187. 


§22. 


DRUNKBNNfiSS  NO  EXCUSB  FOR  CRIMB. 

1,  2.  Bvidence  as  to  intoxication. 
3-5.  Instructions  as  to. 

1.  Evidence  as  to  Intoxlemtlon. — ^There  is 
no  violation  of  the  rule  that  proof  of  drunk- 
enness is  admissible  for  the  purpose  set 
forth  in  this  section  when  the  court  re- 
fused to  permit  a  witness  who  had  been 
drinking:  all  day  with  defendant  to  testify 
to  the  number  of  drinks  the  defendant  had 
taken  Just  prior  to  the  shooting:,  where  the 
witness  had  g:iven  his  opinion  that  defend- 
ant was  drunk  and  the  defendant  himself 
was  permitted  to  tell  in  detail  how  often 
and  what  he  had  drunk  on  that  day. — People 
v.  Allen.  166  Cal.  723,  187  Pac.  1148. 

2.  Mere  temporary  mental  derang:ement 
resulting:  from  the  use  of  intoxicants, 
whether  delirium  tremens  or  a  milder  form, 
can  not  operate  to  absolve  one  from  lia- 
bility for  a  criminal  act,  and  testimony  dis- 
closing: such  derang:ement  is  admissible  only 
where  the  existence  of  a  particular  purpose, 
motive  or  intent  is  a  necessary  element  of 
the  crime  charg:ed.  and  then  it  may  be  con- 
sidered by  the  Jury,  not  as  the  predicate  for 
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the  full  exoneration  of  the  accused,  but 
solely  to  enable  or  assist  them  in  determin- 
ing the  purpose,  motive,  or  intent  with 
which  he  committed  the  act. — People  v. 
Goodrum,  31  Cal.  App.  430,  160  Pac.  690. 

8.  Instmctlons  as  to^ — ^An  instruction 
bearingr  upon  the  defendant's  allesred  intoxi- 
cated condition  at  the  time  of  the  commis- 
sion of  the  homicide,  which  after  statlngr 
the  rule  promulg^ated  by  section  22  of  the 
Penal  Code,  and  also  declaring:  that  "no  act 
committed  by  a  person  while  in  a  state  of 
voluntary  intoxication  is  less  criminal  by 
reason  of  his  havingr  been  in  such  condi- 
tion," but  that  ^'whenever  the  actual  exist- 
ence of  any  particular  purpose,  motive  or 
interest  is  a  necessary  element  to  constitute 
any  particular  species  or  degree  of  crime, 
the  jury  may  take  Into  consideration  the 
fact  that  the  accused  was  intoxicated  at  the 
time,  in  determining  the  purpose,  motive  or 
intent  with  which  he  committed  the  act," 
then  declares  that  if  the  jury  believed  from 
the  facts  in  the  case  that  the  defendant  did 
kill  the  deceased  or  "that  the  defendant 
waa  voluntarily  intoxicated  at  that  time, 
you  shall  find  him  guitty,"  Is  awkwardly 
phrased  as  to  the  italicized  portion  thereof, 
but  is  not  subject  to  the  construction  that 
it  assumes  that  the  defendant  did  the  shoot- 
ing or  that  it  in  effect  informs  the  Jury  that 
if  they  found  the  defendant  was  intoxicated 
at  the  time  of  the  shooting  they  should  find 
him  guilty  "regardless  of  whether  he  did 
the  shooting." — People  v.  Wong  Hing,  28 
Cal.  App.  230,  161  Pac.  1159. 


4.  No  prejudicial  error  is  committed  in 
giving  the  following  Instruction:  "No  act 
committed  by  a  person  while  in  a  state  of 
voluntary  intoxication  is  less  criminal  by 
reason  of  his  having  been  in  that  condition, 
but,  whenever  the  actual  existence  of  any 
particular  purpose,  motive,  or  intent  is  a 
necessary  element  to  constitute  any  particu- 
lar species  or  degree  of  crime,  the  jury  may 
take  into  consideration  the  fact  that  the 
accused  was  intoxicated  at  the  time,  in  de- 
termining the  purpose,  motive,  or  intent 
with  which  he  committed  the  act.  It  is  a 
well  settled  rule  that  drunkenness  is  no  ex- 
cuse for  crime.  Insanity  produced  by  intoxi- 
cation does  not  destroy  responsibility  when 
the  party,  when  sane  and  responsible,  made 
himself  voluntarily  intoxicated;  drunken- 
ness forms  no  defense  whatever  to  the  fact 
of  guilt,  for  when  a  crime  is  committed  by 
a  party  while  in  a  fit  of  intoxication,  the 
law  will  not  allow  him  to  avail  himself  of 
his  own  gross  vice  and  misconduct  to  shelter 
himself  from  the  legal  consequences  of  such 
crime.  Such  evidence  can  only  be  considered 
by  the  jury  for  the  purpose  of  determining 
the  degree  of  the  crime,  and  for  that  pur- 
pose it  must  be  received  with  great  cau- 
tion."— ^People  v.  CoUis,  SO  Cal.  App.  656,  159 
Pac.  229.' 

5.  An  instruction  that  temporary  insan- 
ity produced  by  the  voluntary  use  of 
intoxicating  liquor  is  no  excuse  for  the  com- 
mission of  crime  is  correct. — ^People  v.  Good- 
rum,  31  Cal.  App.  480.  160  Pac.  690. 


PART  I. 

OP  CRIMES  AND  PUNISHMENTS. 


§26. 

1.  Mental  capacity  to  conunlt  crime— Im- 
fant  under  fourteen  (subd.  1),^ — A  boy  under 
fourteen  years  of  age  is  presumed  incapable 
of  committing  a  crime,  and  if  there  is  no 
evidence  of  his  knowledge  of  the  wrongful- 
ness of  the  act,  he  can  not  be  regarded  as 
an  accomplice. — People  v.  Camp,  26  Cal.  App. 
386,  147  Pac.  96. 

2.  Where  in  a  prosecution  under  section 
288  a  boy  under  fourteen  was  asked  whether 
or  not  he  knew  the  wrongfulness  of  the  act, 
and  the  court  sustained  the  objection  on  the 
ground  that  it  was  immaterial,  there  was  no 
prejudicial  error  unless  the  counsel  cross- 
examining  called  the  attention  of  the  court 
to  the  purpose  of  his  question. — People  v. 
Love.  29  Cal.  App.  621,  167  Pac.  9. 

8.    —Mentally    deficient     (snbd.    8). — One 

who  has  sufficient  mental  capacity  to  ap- 
preciate the  character  and  comprehend  the 
possible  or  probable  consequences  of  his 
criminal  act,  is  responsible  to  the  law  there- 
for and  is  to  be  adjudged  accordingly,  how- 
ever  deficient   mentally   he   may    be   other- 


wise.— People   V.    Oxnara.    170   Cal.    211,   149 
Pac.  166. 

§81. 

1.  Prlnclpaln  and  aeceasorlea. — The  mere 
fact  that  the  indictment  charged  the  de- 
fendant solely  as  a  principal  is  not  sufficient 
to  prevent  his  conviction  as  such  principal, 
even  though  he  acted  as  an  accomplice  or 
accessory. — People  v.  Liera.  27  Cal.  App.  346. 
149  Pac.  1004. 

2.  An  instruction  which  declares  as  prin- 
cipals all  persons  concerned  in  the  commis- 
sion of  the  crime,  whether  they  directly 
commit  the  act,  or  aid  or  abet  (the  statutory 
language  being  "aid  and  abet")  in  its  com- 
mission, or  not  being  present  have  advised 
and  encouraged  its  commission  is  not  prej- 
udicially erroneous  where  the  Jury  is  also 
instructed  that  they  must  acquit  the  defend- 
ant unless  they  believe  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  that  he  had 
the  intent  and  purpose  to  extort  from,  or 
rob.  the  prosecutor,  or  to  exact  money  or 
lands  from  his  relatives  or  friends. — People 
V.  Fisher,  80  Cal.  App.  136,  167  Pac.  7. 
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TITLE  IV. 

OF  CRIMES  AGAINST  THE  ELECTIVE  rRANCHISE. 

§  63.  United  States  senator,  candidate  for,  must  not  give  or  promise  pecuniary  aid  to  legislative 

candidates  [repealed]. 
§  63)^.  Members  of  legislature  shall  not  accept  any  valuable  consideration  [repealed]. 

§63.    XTNITED  STATES  SENATOR,  CANDIDATES  FOB,  MUST  NOT 

GIVE  OR  PROMISE  PECUNIARY  AID  TO  LEGISLATIVE  CANDIDATES   [repealed]. 

History:  Enactment  apiporoved  March  9,  1899,  Stats,  and  Amdts. 
1899,  p.  83;  repealed  April  24,  1917,  Stats,  and  Amdts.  1917,  p.  170. 
In  effect  July  27,  1917. 

§63y2.    BIEMBEBS   OF   LEOISLATUKE   SHALL   NOT   AOOEPT   ANY 

VALUABLE  CONSIDERATION   [repealed]. 

History:  Enactment  approved  March  9,  1899,  Stats,  and  Amdts. 
1899,  p.  84;  repealed  April  24,  1917,  Stats,  and  Amdts.  1917,  p.  170. 
In  cffeat  July  27,  1917. 


TITLE  VII. 

OF  CRIMES  AGAINST  PUBLIC  JUSTICE. 


CHAPTER  III. 

ESCAPES,  AND  AIDING  THEREIN. 
$  109a.  Escapes  from  state  hospitals  [new]. 

§  109a.  ESCAPES  FROM  STATE  HOSPITALS.  Any  person  who  wilfully 
assists  any  inmate  of  a  state  hospital  to  escape,  or  in  an  attempt  to  escape  therefrom, 
is  guilty  of  a  misdemeanor. 

History:     Enactment  approved  May  6,  1917,  Stats,  and  Amdts.  1917, 
p.  276.     In  effect  July  27,  1917. 

terial,  but  it  is  sufficient  if  it  be  so  con- 
nected with  tlie  fact  directly  in  issue  as  to 
have  a  leeritimate  tendency  to  prove  or 
disprove  such  fact  by  ffiviner  weight  or  prob- 
ability to  the  testimony  of  a  witness  testify- 
ing thereto,  or  otherwise. — ^People  v.  Sene- 
gram,  27  Cal.  App.  801,  149  Pac.  786. 

2.  In  a  prosecution  for  receiving  stolen 
goods  the  giving  of  false  testimony  which 
has  the  tendency  to  fix  the  time  upon  the 
person  charged  therewith  and  to  show  that 
the  witness  had  no  part  in  the  transaction 
is  material. — People  v.  Senegram,  27  Cal, 
App.  301,  149  Pac.  786. 

3.  An  instruction  to  the  Jury  "that  it  is 
not  necessary  to  prove  or  establish  all  of 
the  matters  alleged  and  set  up  in  the  in- 
formation as  constituting  the  charge  of  per- 
jury against  the  defendant  herein:  It  is  suf- 
ficient if  you  believe  from  the  evidence 
beyond  a-reasonable  doubt  that  the  prosecu- 
tion has  proven  that  any  of  the  matters 
charged  in  the  information  were  so  sworn 
to  or  testified  to  by  the  defendant  on  the 
occasion  of  his  testifying  as  a  witness  as 
charged   in    the    information,   and   that    the 


§113. 

1.     Defaeemeat  of  public  reeord— "W^liat  to. 

— The  marking  out  of  the  entry  of  satisfac- 
tion of  a  Judgment  by  drawing  lines  across 
it  with  a  pen  is  a  defacement  of  a  public 
record. — ^Newby  v.  Times-Mirror  Co.,  178  CaL 
387,  160  Pac.  233. 


§114. 


1.     DetadBS   public  rccorda— "W^ho    guilty 

of. — ^Where  a  deputy  county  clerk  at  the  re- 
quest of  an  individual  defaces  a  public  rec- 
ord by  marking  out  an  entry  of  satisfaction 
of  a  Judgment  by  drawing  lines  across  it 
with  a  pen  both  are  equally  guilty. — ^Newby 
V.  Times-Mirror  Co.,  173  Cal.  387,  160  Pac. 
233. 


§118. 


PERJURY. 


1-4.  Elements  of. 
6.  Evidence  of. 

1.  Bleroeat*  of. — In  order  to  constitute 
the  crime  of  perjury,  the  matter  sworn  to 
need  not  be  directly  and   immediately  ma- 
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same  is  proven  by  the  prosecution,  beyond  a 
reasonable  doubt,  to  have  been  false  and 
untrue  at  the  time  the  same  was  so  sworn 
to,  or  testified  to,  to  the  then  knowledere  of 
the  defendant,  as  chargred  in  the  informa- 
tion, and  that  the  same  was  material,"  is 
erroneous  by  reason  of  the  fact  that  It 
submits  to  the  Jury  the  determination  of  the 
materiality  of  the  testimony,  which  Is  a 
question  of  law  for  the  court,  but  the  giying 
of  the  same  is  not  prejudicially  erroneous 
where  the  Jury  was  by  another  instruction 
instructed  that  all  of  "the  said  testimony 
.  .  .  was  a  material  matter  and  was  material 
evidence  and  testimony  in  the  same  pre- 
liminary examination  and  proceeding." — 
People  V.  Senegrram,  27  Cal.  App.  301,  149 
Pac.  786. 

4.  Such  Instruction  is  not  erroneous  in 
Instructins  the  Jury  that  it  was  not  neces- 
sary to  a  conviction  that  they  find  all  of 
the  testimony  alleged  In  the  indictment  to 
have  been  eriven  by  the  defendant  false,  but 
that  if  any  of  the  matters  and  things  so 
sworn  to  were  proven  false,  such  fact  would 
Justify  them  in  finding  the  defendant  guilty, 
in  view  of  the  fact  that  the  Indictment 
charging  the  offense  set  forth  upward  of 
thirty  answers  to  as  many  questions  and 
alleged  that  each  and  every  one  of  the 
answers  so  given  was  false. — People  v. 
Senegram,  27  Cal.  App.  801,  149  Pac.  786. 

5.  Bvldenee  oU — ^The  admission  In  evi- 
dence in  such  a  prosecution  of  a  resolution 
of  the  corporation  of  which  the  defendant 
was  president  removing  him  from  otSic^  for 
wrongful  appropriation  of  moneys  of  the 
corporation  and  otherwise  ruining  the  com- 
pany, is  gross  error. — ^People  v.  Senegram, 
27  Cal.  App.  301,  149  Pac.  786. 

§126. 

1.  Perjury  -—  SiatemeBt  of  wliat  mot 
known  to  be  true. — ^An  instruction  In  the 
words  of  this  section  Is  not  prejudicial  even 
though  inapplicable  when  it  is  read  in  con- 
nection with  another  Instruction  In  the  lan- 
guage of  section  118. — ^People  v.  Senegram, 
27  Cal.  App.  801,  149  Pac.  786. 


§129. 


1.  Perjury— False  return  under  oath. — ^An 

attorney  is  not  subject  to  conviction  for  the 
crime  of  perjury  under  an  information 
charging  him  with  falsely  denying  under 
oath  that  he  had  collected  and  received  a 
certain  sum  of  money  on  account  of,  and  in 
settlement  of,  a  Judgment  obtained  in  an 
action  in  favor  of  a  client,  where  It  appears 
from  the  proof  of  the  offense  that  the  only 
Judgment  rendered  in  the  action  was  set 
aside  by  reason  of  an  error  In  computation 
of  the  amount  found  to  be  due. — ^People  v. 
McLeod,  29  Cal.  App.  687,  166  Pac.  970. 

2.  In  a  prosecution  for  the  crime  of  per- 
jury in  making  false  statements  in  an 
answer  filed  to  a  complaint  in  a  civil  action, 
it  is  sufficiently  proved  that  the  notary  pub- 
lic before  whom  the  answer  was  verified 
was  at  least  a  de  facto  officer  at  the  time 
the  oath  was  admin lstered»  by  the  introduc- 
tion  in   evidence   of  the  commission   Issued 


by  the  governor,  and  the  record  of  the 
county  clerk  showing  that  the  notary  had 
taken  and  subscribed  the  oath  of  office  in 
due  form,  notwithstanding  no  proof  was 
made  that  the  notary  had  given  the  bond 
required  by  the  statute. — People  v.  McLeod, 
30  Cal.  App.  436,  168  Pac.  506. 


§182. 


CONSPIRACY. 

1.  As  to  Jurisdiction  of  offense. 
2.  3.  As  to  responsibility  of  each  conspira- 
tor. 
4-7.  Indictment  or  Information. 
8,  9.  Evidence. 
10-12.  — Of  other  crimes. 
13-15.  Venue  of  the  crime. 

1.  A«   to  Jurlndlction   of    offense. — ^In   as 

much  as  the  crime  is  not  complete  until 
there  has  been  an  overt  act,  where  the 
conspiracy  originated  in  the  City  of  Los 
Angeles  where  the  police  court  has  Jurisdic- 
tion, but  the  overt  acts  were  consummated 
in  Pasadena,  where  the  Justice's  court  does 
not  have  jurisdiction  the  superior  court  has 
Jurisdiction  of  the  offense. — ^People  v.  Cory, 
26  Cal.  App.  735,   148  Pac.  632. 

2.  As  to  resvonslblUty  of  eaeh  eonsplm* 
tor. — If  several  parties  conspire  or  combine 
together  to  commit  an  unlawful  act,  each  is 
criminally  responsible  for  the  acts  of  his 
associates  or  confederates  committed  In 
furtherance  of  any  prosecution  of  the  com- 
mon design  for  which  they  combine. — ^People 
V.  Creeks.  170  Cal,  368,  149  Pac.  821, 

8.  Each  conspirator  Is  responsible  for 
everything  done  by  his  confederates  which 
follows  incidentally  In  the  execution  of  the 
common  design  for  which  they  combine,  but 
if  one  member  of  the  party  departs  from  the 
original  design  as  agreed  on  by  all  the  mem- 
bers and  does  an  act  which  was  not  only 
not  contemplated  by  those  who  entered  into 
the  common  purpose,  but  was  not  In  fur- 
therance thereof,  and  not  the  natural  or 
legitimate  consequences  of  anything  con- 
nected therewith,  the  person  guilty  of  such 
act,  if  it  was  Itself  unlawful,  would  alone 
be  responsible  therefor. — People  v.  Creeks, 
170  Cal.  368,  149  Pac.  821. 

4.  Indletn»ent  or  tntomintlon. — An  infor- 
mation charging  the  crime  of  conspiracy  as 
defined  in  section  182  of  the  Penal  Code, 
which  alleges  that  the  defendants  "unlaw- 
fully and  corruptly  conspired  together  and 
agreed  to  cheat  and  defraud"  the  complain- 
ant, by  falsely  representing  to  her  that  In  a 
distribution  of  lots  for  advertising  purposes 
that  she  had  drawn  a  lot  which  was  level, 
tillable  and  free  from  rock  and  that  they 
would  convey  the  same  to  her  upon  payment 
of  a  small  sum  of  money  to  cover  costs  of 
deed  and  abstract,  states  sufficient  facts  to 
constitute  a  public  offense. — ^People  v.  Cory, 
26  Cal.  App.  736,  148  Pac.  682. 

6.  It  Is  not  essential  to  the  statement  of 
a  good  charge  to  aver  in  the  Information 
that  the  complainant  was  actually  possessed 
of  the  money  out  of  which  she  might  be  de- 
frauded, since  It  is  only  necessary  to  charge 
the  agreement  of  conspiracy,  together  with 
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a  description  of  some  overt  act  done  in  pur- 
suance thereof — not  that  the  crime  agreed 
upon  was  actually  accomplished. — ^People  v. 
Conr,  26  Cal.  App.  735,  148  Pac.  532. 

6.  An  indictment  charflrin^  that  defend- 
ant actins  with  others  "did  unlawfully,  will- 
fully, and  fraudulently  conspire,  combine, 
confederate,  and  aerree  to  obtain  the  release 
and  dischargre  from  custody"  of  a  prisoner 
confined  in  Jail  and  charired  with  a  felony 
'*by  presentinfiT  to  the  superior  court  of  the 
State  of  California  in  and  for  the  City  and 
County  of  San  Francisco  a  fraudulent, 
worthless,  and  void  bail  bond*'  states  facts 
sufficient  to  constitute  the  offense  denounced 
herein. — ^People  v.  Ambrose,  31  Cal.  App.  460, 
160  Pac.  840. 

7.  In  charslnfiT  a  conspiracy  to  commit  an 
offense,  the  offense  so  to  be  committed  need 
not  be  set  forth  with  all  the  particularity 
that  miffht  be  required  in  an  indictment 
charffins  its  commission  as  a  substantive 
offense,  but  this  does  not  mean  that  no  par- 
ticulars whatever  need  be  griven. — ^United 
States  V.  Bopp,  280  Fed.  728. 

8.  Bhrldeaee^ — ^A  charge  of  conspiracy  may 
be  sustained  by  circumstantial  evidence. — 
People  V.  Cory,  26  Cal.  App.  736,  148  Pac.  532. 

9.  The  prosecution  need  not  prove  all 
the  false  pretenses  alleged;  proof  of  any  one 
of  the  material  matters  charged  will  sup- 
port a  conviction,  where  the  other  essential 
facts  are  established. — People  v.  Cory,  26 
Cal.  App.  735,  148  Pac.  632. 

lOi  Of  other  erlmes. — ^ESvidence  of  similar 
transactions  between  the  defendant  and 
other  persons  is  admissible  in  a  prosecution 
for  conspiracy  to  defraud  througrh  false  rep- 
resentations as  to  the  value  of  property. — 
People  V.  Cory,  26  Cal.  App.  736,  148  Pac. 
532. 


11.  It  is  not  prejudicial  error  in  suoh  a 
prosecution  to  allow  proof  of  statements 
of  one  of  the  conspirators  made  outside  of 
the  presence  of  his  co-conspirator  after 
proof  of  the  existence  of  the  conspiracy.— 
People  V.  Cory,  26  Cal.  App.  785,  148  Pac. 
632. 

12.  A  conviction  hereunder  is  unwar- 
ranted where  the  only  evidence  adduced  as 
to  a  defendant  to  connect  him  with  the 
conspiracy  was  that  he  advised  one  of  his 
codefendants  to  become  surety  on  a  bond 
and  to  swear  that  he  was  the  owner  of 
property  which  was  recorded  in  bis  name 
but  which  in  fact  belonged  to  the  defend- 
ant.— People  V.  Ambrose,  81  CaL  App.  460, 
160  Pac.  840. 

IS.  Tenae  of  the  ertafte* — ^A  prosecution 
may  be  broufirht  against  conspirators  in  the 
county  where  the  alleged  combination  or 
agreement  was  entered  Into.  On  the  other 
hand,  if  an  overt  act  In  pursuance  of  the 
conspiracy  is  committed  in  a  Jurisdiction 
other  than  that  where  the  combination  was 
made,  the  conspirators  may  be  prosecuted 
In  the  place  where  the  overt  act  was  com- 
mitted.— ^Peo^le  V.  Cory,  26  CaL  App.  785, 
148  Pac.  682. 

14.  The  law  considers  that  wherever  the 
conspirators  act,  there  they  continue  their 
agreement,  and  this  agreement  is  continued 
as  to  all  whenever  any  one  of  them  does  an 
act  In  furtherance  of  the  conspiracy. — ^Peo- 
ple V.  Cory,  26  Cal.  App.  785,  148  Pac.  582. 

15.  In  a  conspiracy  case.  It  is  sufficient 
to  chargre  that  some  of  the  overt  acts  oc- 
curred at  a  place  within  the  Jurisdiction  of 
the  court. — ^United  States  v.  Aviles,  222  Fed. 
474. 


TITLE  Vm. 

OF  CRIMES  AGAINST  THE  PEBSON. 


§187. 


MURU^IOR. 


1-4.  Corpus  delicti. 
5-9.  Bvldence— Admissibility. 
10.  — A   memorandum    used    in     framina: 
questions. 
11-16.  — Confessions. 
17-19.  — Results  of  experiments. 

20.  — Restrictions  on  cross-examination. 
21-26.  Instructions. 

1.  Coiviui  dclletL — ^Before  a  defendant 
can  be  found  ffuilty  of  murder,  the  facts 
must  first  be  established  that  the  death  in 
question  was  brought  about  by  a  criminal 
as^ncy  other  than  the  act  of  the  deceased. 
— People  V.  Tuffwell,  28  Cal.  App.  348,  152 
Pac.  740. 

The  phrase  "corpus  delicti'*  means  the 
body  of  the  offense,  the  essence  of  the 
crime. — People  v.  Wasner,  29  Cal.  App.  863, 
155  Pac.  649. 

2.  Proof  of  the  corpus  delicti  involves 
two  distinct  but  nevertheless  interdependent 
factors,  namely,  the  commission  of  a  crim- 


inal act,  and  the  defendant's  guilty  partici- 
pation In  the  perpetration  thereof. — People 
V.  Warner,  29  Cal.  App.  368,  155  Pac.  649. 

8.  It  is  not  necessary  that  proof  of  the 
corpus  delicti  should  be  of  that  conclusive 
and  convincing  chara9ter  required  to  sup- 
port a  conviction,  m  order  to  Justify  the  re- 
ception In  evidence  of  the  extrajudicial 
statements  of  the  defendant,  but  prima  facie 
proof  is  sufficient  for  that  purpose;  nor  is 
it  essential  to  such  proof  and  purpose  to 
show  that  the  crime  chargred  was  com- 
mitted by  the  defendant. — People  v.  Wagrner, 
29  Cal.  App.  363,  155  Pac.  649. 

4.  Where  there  is  evidence,  apart  from 
the  extrajudicial  confessions  or  admissions  of 
the  defendant,  sufficient  to  fully  establish 
the  corpus  delicti,  the  refusal  to  charge  the 
Jury  upon  that  subject  will  not  constitute 
reversible  error. — People  v.  Wagrner,  29  Cal. 
App.  363,  155  Pac.  649. 

5.  BSvtdeaee  Adml— fbility,^-In  a  prose- 
cution of  a  husband  for  the  murder  of  his 
wife,  proof  of  the  pendency  of  divorce  pro- 
ceedingrs    between    them    is    admissible    as 
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tendinfiT  in  a  measure  to  show  the  state  of 
feellnff  existing:  at  and  prior  to  the  homi- 
cide, but  It  is  error  to  admit  in  evidence 
for  all  purposes  the  interlocutory  decree  for 
the  deceased  on  the  erround  of  the  defend- 
ant's extreme  cruelty.  Such  error,  however, 
is  harmless  where  there  is  an  abundance  of 
other  evidence  of  repeated  acts  of  physical 
cruelty. — ^People  v.  Holloway,  28  Cal.  App. 
214,  161  Pac.  975. 

6.  It  is  not  prejudicially  erroneous  in 
such  a  prosecution  to  admit  in  evidence  the 
judgrment  obtained  by  the  defendant  sub- 
sequent to  the  death  of  the  wife  vesting  in 
him  the  title  to  the  homestead. — ^People  v. 
Holloway,  28  Cal.  App.  214,  151  Pac.  975. 

7.  In  a  homicide  case  the  defendant  may 
introduce  evidence  of  declarations  made  by 
the  deceased  indicating:  that  suicide  was  in- 
tended or  was  in  contemplation. — People  v. 
Tugrwell,  28  Cal.  App.  348,  162  Pac.  740. 

8.  Letters  from  a  woman  since  deceased 
to  her  husband  are  not  admissible  in  the 
prosecution  of  another  porson  for  her  mur- 
der.— People  V.  Pitificl,  29  Cal.  App.  727,  157 
Pac.  502. 

9.  Where  in  a  prosecution  for  homicide 
the  state  was  permitted  over  objection  to 
impeach  the  testimony  of  the  defendant  as 
to  his  affe,  and  at  a  later  stagre  in  the  trial 
such  impeaching:  testimony  was  stricken 
out,  any  prejudicial  effect  in  admitting:  such 
testimony,  conceding  its  admission  to  have 
been  erroneous,  was  rendered  harmless  by 
the  later  ruling:. — ^People  v.  Ponchetta,  30 
Cal.  App.  399,  158  Pac.  338. 

1<K  *— A  memonuiiliiiii  used  In  asking: 
qnestlons. — It  is  not  error  for  the  court  to 
refuse  to  order  the  district  attorney  to  flle 
as  an  exhibit  the  paper  which  he  has  been 
using:  as  a  memorandum  in  framing:  his 
questions  to  the  defendant  concerning:  a  con- 
versation held  shortly  after  the  latter's  ar- 
rest, where  the  writing:  is  stated  to  contain 
the  officer's  private  memoranda  of  the  in- 
terview and  it  is  offered  to  opposing:  counsel 
for  inspection. — People  v.  Coutcure,  171  Cal. 
44,  151  Pac.  659. 

11.  — -Confemilonii. — The  rule  respecting: 
extrajudicial  confessions  is  that  evidence  of 
such  confessions  is  never  admissible  unless 
the  prosecution  shows,  previously  to  its  re- 
ception, that  they  were  freely  and  volun- 
tarily made  and  without  any  previous  in- 
ducement or  offer  of  leniency  in  punishment 
or  by  reason  of  any  intimidation  or  threat. 
— People  V.  Burns,  27  Cal.  App.  227,  149  Pac. 
605. 

As  to  confeMiiotts  and  their  admissibility 
in  evidence,  see  post,  Pen.  C.  pt.,  i  1102,  note 
pars.  1-4. 

12.  Whether  a  confession  Is  free  and 
voluntary  is  a  preliminary  question  ad- 
dressed to  the  trial  court  to  be  determined 
by  it,  and  a  considerable  measure  of  dis- 
cretion must  be  allowed  that  court  in  deter- 
mining: it. — People  V.  Burns,  27  Cal.  App. 
227,  149  Pac.  606. 

13.  The  defendant  in  a  prosecution  for 
murder  is  not  prejudiced  by  the  admission 
in  evidence  of  a  confession  made  by  him, 
even  if  it  is  voluntary,  where  it  Is  shown 


that  he  voluntarily  appeared  at  the  coro- 
ner's inquest  and  confessed  his  g:uilt. — Peo- 
ple V.  Burns,  27  Cal.  App.  227,  149  Pac.  605. 

14.  In  a  prosecution  for  murder,  a  state- 
ment of  guilt  made  by  the  defendant  to  the 
sheriff  after  arrest  is  admissible  as  a  vol- 
untary confession,  notwithstanding  the  ac- 
cused was  informed  by  the  officer  prior  to 
the  making  of  the  statement  that  he  had  in- 
terviewed other  persons  also  under  arrest, 
and  had  been  informed  by  them  that  the 
defendant  did  the  killing,  and  that  he  al- 
ready had  sufficient  evidence  to  convict  him. 
and  that  he  ought  to  tell  the  truth. — People 
V.  Burns,  27  Cal.  App.  227,  149  Pac.  605. 

15.  An  appellate  court  will  assume  that  a 
confession  was  properly  admitted  where  the 
evidence  as  to  whether  it  was  voluntarily 
made  is  conflicting. — ^People  v.  Tugwell,  28 
Cal.  App.  348.  152  Pac.  740. 

16.  A  confession  made  by  one  accused  of 
a  homicide  to  the  sheriff  may  be  properly 
admitted  in  evidence  when  it  has  been  de- 
termined by  the  court  that  the  confession 
was  made  voluntarily  and  without  any  im- 
proper inducement. — People  v.  Andrade,  29 
Cal.  App.  1,  154  Pac.  283. 

17.  — -Reanlts  of  experiments. — ^While  the 
admission  of  evidence  showing  the  results  of 
experiments  is  largely  within  the  discretion 
of  the  trial  court,  nevertheless  the  admis- 
sion of  such  evidence  is  regulated,  and 
must  be  controlled  by  the  well-settled  rule 
that  it  must  first  be  shown  that  the  experi- 
ments were  made  under  conditions  and  cir- 
cumstances essentially  the  same  as  those 
which  existed  when  the  alleged  occurrence 
took  place. — People  v.  Wagner,  29  Cal.  App. 
363,   155  Pac.  649. 

18.  Evidence  of  the  result  of  experiments 
in  shooting  at  blocks  of  wood  representing 
the  deceased  might  be  material  in  a  prose- 
cution for  homicide. — People  v.  Wagner,  29 
Cal.  App.   363,  155  Pac.   649. 

19.  The  question  whether  the  conditions 
and  circumstances  attending  the  makinV  of 
experiments  were  substantially  similar  to 
those  attending  the  commission  of  the  crime 
is  in  the  first  instance  a  question  of  facts 
to  be  determined  by  the  trial  Judge  before 
ruling  upon  the  admissibility  of  the  ex- 
periments, but  the  court's  determination  of 
that  question  is  not  conclusive  upon  the 
Jury. — People  v.  Wagner,  29  Cal.  App.  868, 
155  Pac.  649. 

20b  — 'Restrletlon  of  crowi««znnUnatlon. — 
In  a  homicide  case  it  is  not  prejudicial 
error  to  restrict  the  cross-examination  of  a 
witness  for  the  people,  who  testified  to  hav- 
ing witnessed  the  shooting,  as  to  how  near 
the  witness  was  to  the  defendant  when  he 
passed  him,  after  the  witness  had  been  sub- 
jected to  an  extended  cross-examination  as 
to  the  direction  in  which  the  defendant  ran 
immediately  after  the  shooting. — People  v. 
Lim  Foon,  29  Cal.  App.  270,  3  55  Pac.  477. 

21.  Instruetiona. — An  instruction  that  all 
persons  concerned  in  the  commission  of  a 
crime,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in 
its  commission,  are  principals  in  the  crime, 
is  a  correct  statement  of  law,  as  is  also  an 
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instruction  that  one  who  aids,  abets  and  as- 
sists a  convict  confined  in  the  state  prison 
for  a  term  less  than  life  to  escape  there- 
from is  eriillty  of  a  felony. — People  v. 
Creeks,  170  Cal.  368.  149  Pac.  821. 

22.  An  instruction  that  in  dlvidinfir  mur- 
der into  two  decrees,  the  leerislature  in- 
tended to  assifirn  to  the  first,  as  deserving: 
of  srreater  punishment,  "all  murders  of  a 
cruel  and  agrgrravated  character,"  and  to  the 
second  all  other  kinds  which  are  murder  at 
common  law,  and  to  prescribe  a  test  by 
which  the  degree  of  every  case  of  murder 
may  be  readily  ascertained,  is  not  subject 
to  the  objection  that  It  in  effect  defines 
murder  of  the  first  degree  as  including  ail 
murders  of  a  cruel  and  aggravated  charac- 
ter, w^ere  the  test  is  subsequently  stated, 
and  it  is  made  to  appear  that  the  defend- 
ant could  not  be  convicted  of  murder  in  the 
first  degree,  unless  the  killing  was  willful, 
deliberate  and  premeditated.  —  People  v. 
Kromphold,  172  Cal.  512,  157  Pac.  599. 

23.  An  instruction  that  the  plea  of  self- 
defense  is  not  available  to  a  defendant  who 
has  sought  a  quarrel  with  a  design  to  force 
a  deadly  issue  and  thus  by  his  own  wrongful 
acts  creates  a  real  or  apparent  necessity  for 
killing  his  adversary,  is  a  correct  abstract 
statement  of  law. — People  v.  Burns.  27  Cal. 
App.  227,  149  Pac.  605. 

24.  In  a  prosecution  for  murder,  the  re- 
fusal of  requested  instructions  correctly 
stating  the  law  of  circumstantial  evidence 
is  not  error  where  the  record  discloses  that 
the  prosecution  did  not  rely  upon  circum- 
stantial evidence  alone  or  chiefly  to  obtain 
the  defendant's  conviction. — People  v.  Gor- 
man, 31  Cal.  App.  762,   161  Pac.  757. 

25.  In  such  a  prosecution  it  is  not  error 
to  refuse  to  instruct  upon  the  subject  of 
conspiracy  where  there  was  little  or  no  evi- 
dence to  support  the  instruction. — ^People  v. 
Gorman,  31  Cal.  App.  762,  161  Pac.  757. 

26.  An  Instruction  that  if  the  evidence 
fails  to  show  any  motive  on  the  part  of  the 
defendant  consistent  with  reason  and  sound- 
ness of  mind  to  commit  the  crime  charged, 
such  is  a  circumstance  in  favor  of  his  inno- 
cence, and  should  be  considered  by  the  Jury 
in  connection  with  the  other  evidence  in 
the  case,  is  properly  refused. — People  v.  Gor- 
man, 31  Cal.  App.  •762,  161  Pac.  757. 


§188. 


1.  Malice  defliied-»CoB«tnictloH  of  sc«- 
tioB. — The  malice  defined  here  is  that  neces- 
sary to  constitute  murder,  and  is  not  the 
same  malice  as  defined  in  subdivision  4  of 
section  7.  There  can,  however,  be  no  preju- 
dicial error  in  giving  both  definitions  in  a 
prosecution  for  murder. — People  v.  Harris, 
169  Cal.  68,  145  Pac.  520. 

§189. 

1.  Deiprees  of  murder— ^^onMtractloB  of 
•e<^lom« — This  is  not  meant  to  apply  only  to 
such  a  murder  as  would  be  included  in  the 
scheme   of  robbery  and   planned  as  a  part 


of  the  execution  of  that  crime. — People  v. 
Bostic,  167  Cal.  754.  141  Pac.  380. 

2.  Where  death  results  from  the  per- 
formance of  an  unlawful  abortion  the  crime 
is  murder  in  the  second  degree. — People  v. 
Wright,  167  Cal.  1,  138  Pac.  849. 

3.  An  instruction  that  where  the  killing 
is  done  in  the  perpetration  or  attempt  to 
perpetrate  one  of  the  felonies  specified  in 
section  189  of  the  Penal  Code,  the  Jury  has 
no  option  but  to  find  the  killing  to  be  mur- 
der in  the  first  degree,  is  proper. — People  v. 
Witt,  170  Cal.  104,  148  Pac.  928. 

§190. 

1.     DetermiBlBV  panlahment  for  marder. — 

The  determination  of  the  Jury  under  the 
provisions  of  section  190  of  the  Penal  Code 
as  to  whether  the  punishment  of  a  defend- 
ant convicted  of  murder  shall  be  that  of 
death  or  of  life  imprisonment  is  to  be  made 
solely  on  such  evidence  as  is  admissible  on 
the  Issues  made  by  the  indictment  or  in- 
formation and  the  plea  of  the  defendant, 
and  evidence  not  otherwise  relevant  or  ma- 
terial, such  as  the  character  and  habits  of 
the  defendant,  is  not  admissible  for  such 
purpose. — People  v.  Witt,  170  Cal.  104,  148 
Pac.  928. 

§192. 

1.  Maiwlaashter  defined. —  Manslaughter 
is  the  unlawful  killing  of  a  human  being 
without  malice. — People  v.  Wilson,  29  Cal. 
App.  563,  156  Pac.  377. 

2.  While  Involuntary  manslaughter  may 
be  committed  in  two  different  ways  there  is 
no  distinction  in  the  degree  of  turpitude 
characterizing  the  crime.  In  other  words  the 
crime  is  the  same  whether  the  killing  be 
committed  In  the  execution  of  an  unlawful 
act,  etc.,  or  in  the  execution  of  a  lawful 
act,  etc.,  or  where  death,  not  willfully  or 
intentionally  produced,  is  nevertheless  caused 
by  the  gross  or  culpable  negligence  of  the 
defendant — negligence  which,  in  degree, 
goes  far  beyond  that  negligence  merely 
which  sufllces  to  impose  a  civil  liability  for 
damages  as  to  constitute  it  criminal  negli- 
gence for  which  the  party  guilty  of  it  may 
be  held  criminally  liable. — People  v.  Sidwell. 
29  Cal.  App.  12,  154  Pac.  290. 


§197. 


1.     Javtlflnble    taomlelde  —  Self-defense.  — 

Self-defense  need  only  be  established  by  a 
preponderance  of  the  evidence;  it  need  not 
be  proved  beyond  a  reasonable  doubt. — Peo- 
ple V.  Pitisci.  29  Cal.  App.  727,  157  Pac.  502. 

§207. 

1.     Kldnnpplnyc^BleRients    of    oHense. — It 

is  not  necessary  that  the  purpose  charged 
in  the  information  be  accomplished  in  order 
to  make  it  effectual  as  an  element  of  the 
crime;  all  that  is  required  Is  that  some 
overt  act  be  done  toward  the  execution  of 
the  purpope  and  the  fulfillment  of  the  in- 
tent.— People  V.  Plsher,  30  Cal.  App.  135,  157 
Pac.  7. 


1917  Sup.— 42. 


II  211-289 


PBINAI.    CODES. 


[Pt.I,Tlt.TUI, 


§211. 


ROBBE2RV. 


1-3.  Evidence. 
4.  Instructions. 

1.  Bvldenoe. — In  a  prosecution  for  rob- 
bery it  is  prejudicial  error  to  refuse  to  per- 
mit the  defendant  in  surrebuttal  to  recall  a 
witness  for  the  prosecution  who  had  testi- 
fied to  the  presence  of  the  defendant  at  a 
certain  place  on  the  day  of  the  crime,  for 
the  purpose  of  permittlnfir  the  witness  to 
modify  her  former  testimony  by  admit  tine: 
that  she  had  been  mistaken  as  to  the  date. 
— People  V.  Renwlck,  81  C^l.  App.  774,  161 
Pac.  1002. 

2.  In  a  prosecution  for  the  crime  of  rob- 
bery of  a  butcher  shop,  it  is  error  to  permit 
testimony  showingr  that  the  defendant  or 
some  of  his  associates  had  stolen  the  auto- 
mobile of  the  witness  and  were  usins  it  at 
the  time  of  the  robbery  of  the  butcher 
shop. — People  v.  Renwlck,  81  Cal.  App.  774, 
161  Pac.  1002. 

3.  In  a  prosecution  for  robbery  the  de- 
fendant is  not  prejudiced  by  the  sustaining  of 
objections  to  questions  asked  a  witness  for 
the  defense,  who  was  jointly  charg-ed  as  a 
participant  In  the  crime,  as  to  whether  or 


not  the  district  attorney's  office  had  prom- 
ised the  witness  immunity  from  prosecution, 
if  he  changred  his  testimony  from  that  slven 
at  the  two  former  trials  of  the  case,  in  the 
absence  of  any  showing:  that  the  witness' 
testimony  was  influenced  in  any  way  or 
that  he  testified  other  than  truthfully. — 
People  V.  Allen,  32  Cal.  App.  110,  162  Pac. 
401. 

4.  IiuitructioBS. — ^Where  the  Indictment 
allegred  the  offense  to  have  been  committed 
by  means  of  force  and  fear,  an  Instruction 
that  the  Jury  could  find  a  verdict  of  gruilty 
if  they  found  that  the  crime  was  committed 
by  means  of  'force  or  fear"  (the  latter 
belnsr  the  statutory  words  used  In  deflningr 
the  ofl^ense)  Is  not  erroneous. — ^People  v. 
Ferrara,  81  Cal.  App.  1,  169  Pac.  621. 

§220. 

1.     AsMiiilt    to    rob  — Proof    sceaasaif  ■ 

Under  an  information  charslng  the  crime 
of  assault  with  Intent  to  commit  robbery  by 
means  of  a  loaded  revolver,  it  is  not  essen- 
tial to  a  conviction  that  the  prosecution 
should  prove  that  the  assault  was  made  with 
that  particular  weapon. — People  v.  Mclner- 
ney,  30  Cal.  App.  288,  158  Pac.  128. 


CHAPTER  X. 

LIBEL. 

I  259.  Newspaper  articles  of  personal  character  must  be  signed.    Penaltj  for  violation.    Name 
of  author  of  book  or  news  agenc7  sufficient  [repealed]. 


§248. 


1.  lilbel—- Imi»eacldBV     reputation.  —  The 

publication  of  an  article  in  a  newspaper 
chareringr  the  members  of  the  fourth  degrree 
of  a  fraternal  orgranlzatlon  known  and  called 
the  Knigrhts  of  Columbus  with  the  taking  of 
an  oath  which  is  in  Itself  a  violation  of  their 
oath  of  allegriauce  and  of  the  essential  duties 
and  bonds  of  American  citizenship  impeaches 
the  reputation  of  such  members  and  exposes 
them  to  those  attitudes  of  public  feeling:  de- 
fined in  section  248  of  the  Penal  Code. — Peo- 
ple V.  Turner,  28  Cal.  App.  766,  154  Pac.  84. 

2.  — lilbel  of  a  elttaia. — ^The  fact  that  such 
libel  is  applicable  to  a  class  or  grenerally  to 
all  of  the  members  of  the  degrree  and  has 
no  individual  application  does  not  render  it 
not  libelous. — People  v.  Turner,  28  Cal.  App. 
766,  154  Pac.  34. 

§256. 

1.  Ijibel— -AsBlnst  candidate*  for  public  of- 
fline.— A  candidate  for  office  is  as  much  en- 
titled to  protection  from  defamation  as  any 


other  citizen,  and  a  public  journal  or  an 
individual  who  Indulg-es  in  defamatory  as- 
sertions about  candidates  for  office  is  equally 
responsible  for  his  acts  with  those  who  com- 
mit the  same  ofCense  agrainst  private  indi- 
viduals; such  libelous  matter  published 
agrainst  a  candidate  for  a  public  office  is 
not  a  privilegred  communication. — People  v. 
Turner,  28  Cal.  App.  766,  154  Pac.  84. 

2.  -— Intitmetlona. — ^The  fact  that  such 
publication  was  made  for  the  purpose  of 
enabllngr  the  voters  at  an  approaching:  elec- 
tion to  cast  their  ballots  more  intelllsently, 
and  that  the  publication  was  therefore  prlv- 
llegred,  under  section  256  of  the  Penal  Code, 
is  not  a  sufficient  grround  for  reversal  of  the 
Judgrment  pf  conviction  in  a  prosecution  for 
such  a  libel,  where  no  instruction  was  re- 
quested or  given  upon  the  subject  of  privi- 
le£red  communications  of  the  sort  defined  by 
that  section,  and  the  defendant  relied  upon 
such  form  of  prlvllegre  in  presenting:  his 
defense. — People  v.  Turner,  28  CaL  App  766, 
154  Pac.  34. 


§269.    NEWSPAPER  ARTICLES  OF  PERSONAL  OHARAOTER  MUST 

BE    SIGNED.     PENALTY   FOR   VIOLATION.      NAME   OP  AUTHOR    OP   BOOK   OR 
NEWS  AGENCY   SUPPICIBNT   [repealed]. 

History:  Enactment  approved  March  20,  1899,  Stats,  and  Amdts. 
1899,  p.  155;  repealed  April  24,  1917,  Stats,  and  Amdts.  1917,  p.  174. 
In  effect  July  27,  1917. 
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TITLE  IX. 

OP  CBIMES  AGAINST  THE  PEBSON  AND  AGAINST  PUBLIC  DECENCY 

AND  GOOD  M0BAL8. 


§  261. 

RAPB. 

1.  Construction    of   section — Subdivision 
4. 
2-9.  Bvldence — ^Under  subdivision  1. 
10.  — ^Necessity    for    corroboration    (sub- 
division 3). 
11-15.  Instructions. 

1.  ConatructloB  of  nection— -Sobdlvtulon  4. 

— Where  the  defendant  claimed  to  be  a 
peace  officer  and  told  the  prosecutrix  that 
unless  she  consented  to  have  intercourse 
with  him  he  would  arrest  her  and  under 
such  circumstances  she  did  consent,  the 
mere  threat  to  arrest  her  would  not  be  a 
threat  to  use  such  force  and  violence  as  Is 
described  herein. — People  v.  Cavanauffh,  80 
Cal.  App.  432.  158  Pac.  1053. 

2.  SSvfdcnce— Under  saMllvlHion  1< — The 
refusal  in  a  prosecution  of  rape  upon  a  fe- 
male under  the  asre  of  consent  to  permit 
the  flrrandmother  of  the  prosecutrix  to  give 
her  opinion  as  to  whether  the  sexual  orgrans 
of  the  prosecutrix  had  ever  been  entered  by 
a  human  beinfir*  is  not  prejudicial  to  the  de- 
fendant, in  view  of  the  verdict  of  conviction 
of  an  attempt  to  commit  rape. — ^People  v. 
Price.  26  Cal.  App.  544.  147  Pac.  591. 

3.  Where  the  prosecutrix  admits  on 
cross-examination  that  she  had  told  another 
srirl  that  she  had  had  improper  relations 
with  only  one  person,  not  the  defendant,  no 
prejudicial  error  is  committed  In  sustalnins 
objections  to  a  series  of  questions  desigrned 
to  compel  admissions  that  on  certain  speci- 
fied occasions  the  witness  had  been  ques- 
tioned about  her  Illicit  relations  with  de- 
fendant and  that  on  those  occasions  she 
had  made  statements  inconsistent  with  her 
testimony  on  direct  examination  as  to  the 
time  when  she  first  had  any  illicit  relations 
with  him.  where  it  appears  that  the  witness 
was  later  permitted  to  answer  other  ques- 
tions whereby  virtually  she  admitted  that 
she  had  made  the  statements  referred  to  in 
the  excluded  questions. — People  -v.  Kilfoil, 
27  Cal.  App.  29.  148  Pac.  812. 

4.  The  admission  In  evidence  on  the  re- 
direct examination  of  the  prosecutrix,  over 
defendant's  objection  that  no  foundation 
had  been  laid  therefor,  of  certain  capsules 
or  pellets  identified  by  the  witness  as  hav- 
ing been  given  her  by  the  defendant  for 
the  purpose  of  preventing  pregnancy,  is 
proper. — People  v.  Kllfoll.  27  Cal.  App.  29. 
148  Pac.  812. 

5.  Where  the  prosecutrix  Is  under  the 
age  of  consent,  her  relations  with  other 
men  as  tending  to  show  want  of  chastity  are 
Immaterial. — People  v.  Kilfoil,  27  Cal.  App. 
29.  148  Pac.  812. 

6.  In  a  prosecution  for  rape,  objections 
to  questions  asked  of  the  prosecutrix  on 
cross-examination  as  to  her  wayward  con- 
duct  are   properly   sustained   as   not   being 


within  the  proper  scope  of  cross-examina- 
tion.— People  V.  Burrows,  27  Cal.  App.  428, 
150  Pac.  382. 

7.  In  a  prosecution  of  a  father  for  rape 
upon  his  own  daughter,  proof  that  the  lat- 
ter was  a  disobedient  and  willful  child  is 
not  admissible  without  first  showing  her 
general  conduct. — People  v.  Burrows,  27  Cal. 
App.  428,  150  Pac.  382. 

8.  The  defendant  in  such  a  prosecution 
Is  not  prejudiced  by  permitting  a  witness 
to  state  the  time  when  the  prosecutrix  first 
told  the  witness  that  her  father  had  had 
Intercourse  with  her,  where  the  defendant 
elicited  the  statement  on  the  cross-examina- 
tion of  the  witness  that  the  prosecutrix  had 
so  charged  her  father. — People  v.  Burrows, 
27  Cal.  App.  428.  150  Pac.  382. 

9.  Evidence  of  prior  acts  of  sexual  inter- 
course between  the  defendant  and  the 
complaining  witness  Is  admissible  as  tend- 
ing to  show  the  adulterous  disposition  of 
the  defendant. — People  v.  Converse.  28  Cal. 
App.  687,  153  Pac.  734. 

!•.  — Neeenilty  for  eorroboratiOB  (aiibdl-- 
vlarton  1>^ — In  the  prosecution  of  the  crime 
of  rape  upon  a  female  under  the  age  of  con- 
sent, it  is  not  required  that  her  testimony 
should  be  supported  by  corroboration  in 
order  to  sustain  a  conviction;  she  Is  not  an 
accomplice  in  the  commission  of  the  crime. 
— People  v.  Vernon,  29  Cal.  App.  424,  165 
Pac.  1021. 

11.  lauitrvctloiMb — An  instruction  "that 
evidence  of  previous  acts  of  sexual  Inter- 
course between  the  defendant  and  the  prose- 
cutrix and  of  Improper  familiarities  on  the 
part  of  the  defendant  toward  and  with  the 
prosecutrix,  both  before  and  after  the  time 
charged  In  the  Information,  is  received  and 
admitted  in  evidence  to  prove  the  adulterous 
disposition  of  the  defendant  herein,  and  as 
having  a  tendency  to  render  it  more  prob- 
able that  the  act  of  sexual  intercourse 
charged  in  the  information  was  committed 
on  or  about  the  thirteenth  day  of  Septem- 
ber, 1913,  and  for  no  other  purpose/'  is  not 
obnoxious  to  the  objection  as  charging  upon 
questions  of  fact. — People  v.  Price,  26  CaL 
App.  544,  147  Pac.  591. 

12.  In  a  prosecution  for  rape  it  is  not 
error  to  refuse  an  instruction  on  the  weight 
of  a  particular  part  of  the  evidence,  or 
which  singles  out  for  comment  the  testi- 
mony of  a  particular  witness.  Neither  Is 
it  error  to  refuse  an  argumentative  Instruc- 
tion.— People  V.  Converse,  28  Cal.  App.  687, 
153  Pac.  734. 

13.  In  a  prosecution  for  the  crime  of  rape 
committed  upon  a  married  woman,  it  is  re- 
versible error  to  refuse  to  Instruct  the  Jury, 
at  the  request  of  the  defendant,  advising 
them  that  if  they  found  that  the  prosecu- 
trix's consent  to  the  Intercourse  was  ob- 
tained because  of  her  belief  that  the 
defendant  was  an   officer  and   that  he   was 
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about  to  arrest  her  for  allesred  Intoxication, 
and  not  because  of  the  threats  to  do  her 
grreat  bodily  injury,  the  defendant  was  en- 
titled to  an  acquittal,  where  the  prosecutrix 
made  conflicting:  statements  as  to  whether 
or  not  the  claim  that  the  defendant  was  an 
officer  and  about  to  arrest  her  was  made 
before  or  after  the  intercourse  had  taken 
place. — People  v.  Cavanaugrh,  30  Cal.  App. 
4S2,  158  Pac.  1063. 

14.  In  such  a  prosecution  there  Is  no 
error  in  refusing:  to  instruct  the  jury  that 
the  crime  chargred  would  not  be  made  out 
if  it  appeared  that  the  prosecutrix's  submis- 
sion was  brougrht  about  because  of  her  be- 
lief that  the  man  was  an  officer  and  that 
he  would  arrest  her  for  allegred  intoxication, 
where  the  evidence  fails  to  show  any 
statement  as  to  the  defendant  being  an  al- 
lesred officer  prior  to  the  completion  of  the 
act  of  intercourse. — People  v.  Cavanaugrh,  30 
Cal.  App.  432.  168  Pac.  1058. 

16.  An  Instruction  that  resistance  must 
exist  to  the  full  extent  of  the  ability  of  the 
prosecutrix  througrhout  the  entire  act,  is 
properly  refused,  as  the  crime  was  complete 
at  the  time  of  physical  penetration. — People 
V.  Cavanaugrh,  30  Cal.  App.  432,  158  Pac.  1053. 

§264. 

1*  PoBljikiiieBit  for  rape  —  iMtmetfoiui 
(Kiibd«  1). — ^An  instruction  requested  by  the 
defendant  explaining  the  law  as  it  is  de- 
clared in  section  264  and  subdivision  1  of 
section  261  of  the  Penal  Code,  relating  to 
the  power  vested  in  Juries  to  determine  the 
nature  and  extent  of  the  punishment,  where 
the  prosecution  is  based  upon  such  sub- 
division, and  declaring  that  it  is  their  duty 
to  consider  all  the  circumstances  of  the  case 
with  a  view  to  a  Just  determination  of  which 
mode  of  punishment  authorized  by  section  261 
"will  best  conserve  the  interest  of  society 
and  the  interest  of  the  defendant,"  and  that 
the  policy  of  the  law  is  opposed  to  the 
infliction  of  "unusual  or  severe  punishment,'* 
is  properly  refused. — People  v.  Clayberg,  26 
Cal.  App.  614,  147  Pac.  994. 

§  269b. 

ABDUCTION  FOR  ILIilCIT  RELATION. 

1.  Construction  of  section. 

2.  — Amendment  of  1911. 


3.  Indictment — Allegration  as  to  time. 
4,  5.  Evidence — Admissibility  of. 

1.  CoiiatraetloB  of  iicetioBi. — In  order  to 
warrant  a  conviction  of  the  offense  de- 
nounced in  section  269b  of  the  Penal  Code, 
there  must  be  an  assumption  of  the  con- 
jugal relations,  such  as  sleeping  together, 
occupying  the  same  room  or  bed  at  night, 
having  sexual  intercourse  with  each  other 
as  though  married,  and  many  other  rela- 
tions that  are  summed  up  appropriately  by 
the  words  "cohabiting  with."  Cohabitation 
alone  is  not  enough  under  the  code;  there 
must  be  sexual  intercourse  between  them. 
Adultery  and  occasional  acts  are  not  enough. 
— People  v.  Woodson,  29  Cal.  App.  531,  166 
Pac.  471. 

2.  —Amendment  of  1911. — ^We  are  of  the 

opinion  that  section  269b  of  the  Penal  Code, 
as  amended  in  1911,  was  intended  by  the 
legislature  working  its  amendment  through 
the  elimination  from  the  former  section  of 
the  words  "open  and  notorious,"  to  have  ap- 
plication to  those  persons  who,  while  each 
was  simulating  continence  in  their  marital 
relations,  were  at  the  same  time  maintain- 
ing such  a  course  of  illicit  and  adulterous 
conduct  with  another  of  the  opposite  sex 
as  would  constitute  a  counterfeit  of  the 
marriage  relation. — People  v.  Scarpa,  32  Cal. 
App.  463. 

S.     Indletnien«— AllegntloB  m  to  tlme.->It 

is  unnecessary  in  an  indictment  to  charge 
the  precise  date  upon  which  an  ofCense  was 
committed,  or  to  prove  the  offense  to  have 
been  committed  at  the  time  laid  except  in 
cases  where  time  is  of  the  essence  of  the 
offense — as  is  not  the  case  here. — People  v. 
Woodson,  29  CSal.  App.  531,  156  Pac.  878. 

4.  Evidence— AdmlMlblllty  of. — ^Evidence 
is  admissible  that  the  defendant  was  the 
father  of  a  child  born  to  the  woman  while 
they  were  living  together  as  husband  and 
wife,  and  where  it  Is  shown  that  the  woman 
was  not  cohabiting  with  her  husband. — ^Peo- 
ple V.  Woodson,  29  Cal.  App.  631,  166  Pac. 
378. 

5.  Evidence  is  admissible  showing  the  de- 
fendant's attitude  and  conduct  when  he 
heard  his  companion  Introduced  as  his  pur- 
ported wife. — ^People  v.  Woodson,  29  Cal. 
App.  531,  156  Pac.  378. 


CHAPTER  U. 

ABANDONMENT  AND  NEGLECT  OP  CHILDEEN. 
S  270.  Omitting  to  provide  child  with  necessaries.    Penalty. 

§  270.    OMTTTING  TO  PROVIDE  CHILD  WITH  NEOESSABIES.    PEN- 

ALTY.  A  parent  of  either  a  legitimate  or  Illegitimate  minor  child  who  wilfully 
omits,  without  lawful  excuse,  to  furnish  necessary  food,  clothing,  shelter,  or  medical 
attendance  for  his  child,  is  punishable  by  imprisonment  in  the  state  prison,  or  in  the 
county  jail,  not  exceeding  two  years,  or  by  fine  not  exceeding  one  thousand  dollars, 
or  by  both.  The  superior  court,  sitting  as  a  juvenile  court,  may  exercise  original 
jurisdiction  over  all  such  offenses. 


eka.  II«  v.] 
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History:  Enacted  February  14,  1872;  amended  by  Code  Commis- 
sion March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  449;  Act  held  uncon- 
stitutional, see  History,  §  5,  Pen.  C;  amendment  re-enacted  March  22, 
1905,  Stats,  and  Amdts.  1905,  p.  758;  amended  March  10,  1909,  Stats, 
and  Amdts.  1909,  p.  258;  May  18,  1915,  Stats,  and  Amdts.  1915,  p.  572; 
May  5,  1917,  Stats,  and  Amdts.  1917,  p.  252.    In  effect  July  27,  1917. 


NONSVPPORT  OF  CHILD. 

1.  Constitutionality  of  section. 
2-4.  Defenses. 

5.  Remedy  after  conviction. 

1.  CoiurtitotlonalItT'  of  aectloa. — Punish- 
ment of  the  defendant  under  this  section 
does  not  conflict  with  his  constitutional 
rigrht  to  be  exempt  from  Imprisonment  "for 
debt  In  any  civil  action."  So,  where  the  rec- 
ord In  a  divorce  case  between  defendant 
and  his  wife  (wherein  she  had  been  denied 
a  divorce  and  he  firranted  one  on  his  cross 
complaint)  merely  establishes  the  fact  that 
the  defendant's  leffal  obligation  as  father 
of  the  children  to  contribute  to  their  sup- 
port has  not  been  suspended  or  removed  by 
the  order  removing  the  children  from  his 
custody,  he  Is  liable  to  punishment  upon  a 
showlnfiT  that  he  has  willfully  omitted  with- 
out lawful  excuse  to  furnish  necessary  food, 
etc.,  for  their  use. — ^People  v.  Champion,  80 
Cal.  App.  463,  168  Pac.  601. 

2.  Defenses^ — Where  a  wife  without  lesral 
Justiflcatlon  leaves  her  husband  and  home 
and  takes  with  her  all  the  household  fur- 
niture and  the  minor  child,  or  if  they  sep- 
arate by  mutual  consent  and  during:  the 
period  of  one  year  she  never  makes  known 
to  him  that  she  desires  or  expects  him  to 
assist  In  the  support  of  the  child,  never 
asks  him  for  money,  and  the  husband  is  not 
Informed  that  the  child  Is  not  belngr  properly 
cared  for.  the  husband  is  not  under  such 
circumstances  gruilty  of  a  felony  under  this 
section. — ^People  v.  Meads,  28  Cal.  App.  140, 
151  Pac.  562. 

3.  Inability  without  fault  Is  a  lawful  ex- 
cuse, therefore  there  must  be  proof  of  ability 
to  support  the  children. — ^People  v.  Forester, 
29  Cal.  App.  460,  156  Pac.  1021. 

4.  Inability  due  In  part  to  an  injury  to 
the  hand  of  a  skilled  dentist,  and  in  part  to 
business  reverses  without  his  own  fault  or 
deslgrn  Is  a  sufficient  showing  of  lawful  ex- 
cuse for  failure  to  provide  for  one's  children. 
— People  V.  Forester,  29  Cal.  App.  460,  166 
Pac.  1021. 

5.  Remedy  after  eoavlettoB.  —  The  su- 
perior court  has  jurisdiction  of  a  prosecu- 
tion under  this  section,  and  where  the  de- 
fendant was  served  and  appeared  he  had  an 
opportunity  to  present  his  objections,  there- 
fore his  remedy  agralnst  a  Judgment  of  con- 
viction Is  by  appeal  and  not  by  habeas  cor- 
pus.— In  re  Meads,  26  Cal.  App.  681.  147  Pac. 
985. 

§270a. 

NOBTSITPPORT  OF  WIFB. 

1-3.  Defenses. 
4,  5.  Evidence. 

6.  Questions  for  Jury — ^Ability  to  support. 

1.  Defenses^ — There  can  be  no  .  sruilt  or 
conviction  under  this  section  where  the  evi- 


dence does  not  show  that  the  defendant  had 
the  ability  to  provide  for  his  wife's  support. 
— People  V.  Turner,  29  Cal.  App.  193.  166  Pac. 
381. 

2.  The  conviction  of  a  husband  under 
section  270a  of  the  Penal  Code  for  refusing 
to  provide  his  wife  with  the  necessaries  of 
life  is  unauthorized,  where  he  left  his  wife 
In  another  state,  and  had  no  knowledge  of 
her  presence  in  this  state  until  he  was  ar- 
rested.— People  V.  Smith,  31  Cal.  App.  736, 
161  Pac.  763. 

3.  In  a  prosecution  for  such  an  offense,  a 
conviction  can  not  be  sustained  without  evi- 
dence that  the  wife  was  without  other 
sufficient  means  of  support  at  the  time  of 
the  commission  of  the  offense. — People  v. 
Smith,  31  Cal.  App.  738,  161  Pac.  768. 

4.  BvldeBce*— Mere  inability  to  support 
one's  wife,  if  there  is  an  honest  effort  to 
obtain  work,  is  not  sufficient  to  constitute 
abandonment  and  nonsupport. — ^People  v. 
Turner.  29  Cal.  App.  193,  166  Pac.  881. 

6.  The  state  In  such  a  prosecution  is  not 
confined  In  its  proof  of  the  ability  of  the 
defendant  to  support  his  wife,  to  the  date 
allegred  In  the  information,  but  may  intro- 
duce evidence  as  to  the  defendant's  subse- 
quent conduct  and  as  to  whether  or  not  he 
secured  employment  and  was  able  to  sup- 
port his  wife,  on  the  theory  that  the  same 
would  throw  some  light  on  his  Intention 
upon  the  date  in  the  Information. — ^People  v. 
Turner,  29  Cal.  App.  198,  166  Pac.  381. 

••    <ine«tloiui  for  Jvry— Ability  to  svpyiyrt. 

— The  prosecution  must  prove  that  the  of- 
fense was  committed  on  or  about  the  date 
alleged,  still  the  defendant's  subsequent 
conduct,  and  the  question  as  to  whether  or 
not  he  secured  employment  and  was  able  to 
support  his  wife,  would  throw  some  light  on 
his  Intention  when  he  left  his  wife,  and 
therefore  those  matters  were  proper  sub- 
jects for  the  consideration  of  the  Jury. — 
People  V.  Turner,  29  Cal.  App.  193,  156  Pac. 
381. 


§286. 


1.  Sodomy— Evidence,  admissibility   of. — 

In  a  prosecution  for  the  infamous  crime 
against  nature,  evidence  Is  admissible  of  the 
existence  of  similar  relations  between  the 
complainant  and  the  defendant  prior  to  the 
day  fixed  in  the  Information  as  the  date  of 
the  offense. — People  v.  Ah  Leo,  28  Cal.  App. 
164,  161  Pac.  748. 

2.  While  under  the  general  rule  such 
proof  would  be  properly  subject  to  objection 
made,  the  courts  have  always  recognized  in 
cases  involving  sex  relations  the  right  of 
the  prosecution  to  introduce  such  proof  as 
corroborative  of  the  main  charge. — People  v. 
Ah  Leo.  28  Cal.  App.  164,  161  Pac.  748. 
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§288. 

crime:  against  childrbn. 

1.  2.  Construction  of  section. 

3.  Evidence. 

4.  — ^Proof  of  similar  ofCenses. 
5,  6.  Instructions. 

1.  CoiMtmctlon  of  sectloB. — The  provi- 
sion that  the  ofCense  may  be  committed  by 
"any  person"  includes  a  child  under  the  age 
of  fourteen. — People  v.  Love,  29  Cal.  App. 
521,  157  Pac.  9. 

2.  Where  the  prosecution  was  under  this 
section  there  is  no  merit  in  the  contention 
that  the  acts  described  in  the  testimony 
constituted  an  offense  under  section  288a' 
and  can  not  be  proved  under  this  section, 
because  section  288a  was  not  a  law  at  the 
time  of  the  commission  of  the  allegred  of- 
fense.— People  V.  Ix>ve,  29  Cal.  App.  621,  167 
Pac.  9. 

8.  Kridemee. — ^Where  the  person  a^rainst 
whom  the  acts  were  committed  was  under 
14  years  and  was  asked  on  cross-examina- 
tion to  say  whether  he  knew  the  acts  done 
were  wrong:  and  the  court  sustained  an  ob- 
jection as  to  it  being  immaterial,  it  can  not 
be  argrued  that  the  testimony  was  material 
because  if  the  boy  understood  the  nature  of 
the  act  and  it  was  wrongr  he  became  an 
accomplice  and  that  the  court  committed 
prejudicial  error  unless  counsel  called  the 
attention  of  the  couft  to  his  purpose  in  ask- 
ing the  question. — People  v.  Love,  29  Cal. 
App.   521,  167  Pac.  9. 

4-  ^-Proof  of  similar  offeaiaoo. — Evidence 
of  similar  offenses  committed  between  the 
parties,  both  prior  and  subsequent  to  the  of- 
fense  charged,  may,  if  not  too  remote,  be 
introduced.  But  such  evidence  is  not  ad- 
missible as  independent  substantive  offenses 
upon  which  a  conviction  can  be  had,  and 
evidence  of  them  is  only  admissible  after 
the  prosecution  has  selected  some  particular 
act  of  a  date  certain,  and  has  elected  to 
rely  on  proof  of  such  act  for  a  conviction, 
and  has  introduced  evidenbe  tending  to  sup- 
port the  selection. — ^People  v.  Harlan,  29  Cal. 
App.  600,  156  Pac.  980. 

5.  Instructions. — ^An  instruction  advising 
the  Jury  that  other  lewd  and  lascivious  acts 
had  been  shown  by  the  evidence  to  have 
been  committed  by  the  defendant,  and  that 
such  evidence  had  been  introduced  for  the 
purpose  of  proving  the  illicit  relations  of 
the  defendant  with  the  prosecutrix,  is  error. 
— People  V.  Harlan,  29  Cal.  App.  600,  166  Pac. 
980. 

6.  In  a  prosecution  charging  lascivious 
acts  with  a  child,  there  is  no  error  in  modi- 
fying an  instruction  proposed  by  the  de- 
fendant in  striking  out  the  following:  "The 
defendant  has  offered  himself  as  a  witness 
and  has  given  testimony  in  this  case,  and 
the  Jury  are  instructed  that  he  is  competent 
to  testify  as  a  witness,  and  tn  considering 
his  testimony  you  should  be  governed  by  the 
same  rules  that  control  you  in  weighing  the 
testimony  of  other  witnesses  who  have  given 
testimony  before  you  in  this  trial,"  where 
the  court  instructed  the  Jury  as  follows: 
•'The  Interest  of  a  defendant  in   the  result 


of  an  action  does  not  deprive  him  of  the 
benefit  of  his  own  testimony.  The  law  makes 
him  a  competent  witness  in  his  own  behalf, 
and  his  testimony  is  entitled  to  full  and 
fair  consideration  by  you  the  same  as  that 
of  any  other  witness.  He  is  considered  in- 
nocent until  the  prosecution  establishes  the 
contrary  by  convincing  proof  and  beyond  a 
reasonable  doubt.  His  evidence  is  entitled 
to  full  credit  when  you  believe  that  he  has 
spoken  the  truth,  and  the  evidence  of  such 
witness  is  sufficient  proof  of  any  fact  to 
which  you  believe  he  has  truthfully  testi- 
fied."— People  V.  Murnahan,  32  Cal.  App.  211, 
162  Pac.  422. 

§288&. 

FBLLATIO  AND  ClJlf  NILINGITS. 

1.  In  general. 

2.  Uncertainty  of  the  act. 

8.  — Disinclination    of   court    to     linger 

over  offenses. 
4.  Unnecessary  legislation. 
5,  6.  Unconstitutional  legislation. 
7-9.  Meaning  of  "fellatio"  and  "cunnllln- 
gus." 

10.  Definition. 

11.  In  effect,  when. 

12,13.  Indictment    or    Information  —  Suffici- 
ency of. 

1.  In  generml. — The  above  section  Is  a 
brilliant  example  of  how  a  statute  should 
not  be  drawn.  It  violates  the  most  elemen- 
tary laws  of  statute-drafting,  is  sadly  de- 
fective in  legislative  technique,  and  is  thor- 
oughly bad.  The  function  and  object  of  a 
law  is  to  inform  the  public — not  to  display 
the  "naughty"  knowledge  of  the  drafter. 
The  elementary  definition  of  a  law  is  "a 
rule  of  conduct"  prescribed  by  those  in  au- 
thority; and  to  form  the  basis  of  conduct,  a 
law  must  be  capable  of  being  comprehended 
and  understood  by  the  persons  whose  con- 
duct it  is  to  govern.  This  law  conveys  no 
definite  information  to  any  one — except, 
possibly,  to  one  of  the  select  few  of  an  ex- 
pert and  highly  technical  class.  Presiding 
Justice  Chipman,  of  the  Third  District  of 
the  District  Courts  of  Appeal,  has  well  said 
of  this  section  that  it  is  "to  a  man  of  com- 
mon understanding  (indeed,  we  think  also  to 
one  of  uncommon  understanding),  as  cabal- 
istic as  if  written  in  Egyptian  or  Mexican 
hieroglyphics  or  in  Japanese  or  Chinese 
characters." — People  v.  Carrell.  31  CaL  App. 
793.  795,  161  Pac.  996. 

2.  Uncertainty  of  tiie  net« — The  language 
of  the  statute  is  such  that  it  is  by  no  means 
certain  what  acts  or  offenses  the  legislature 
intended  to  denounce  in  the  characterization 
as  "the  acts  technically  known  as  fellatio 
and  cunnllingus."  As  Presiding  Justice  Chip- 
man  says,  these  words  are  not  spoken  of  or 
found  in  any  work  on  criminal  law,  and 
their  introduction  into  our  statutes  Is  of  so 
recent  a  date  that  the  courts  have  not  been 
called  upon  to  deal  with  them  "so  far  as  we 
are  aware,  until  this  case  arose." — People  v. 
Carrell,  31  Cal.  App.  793,  796,  161  Pac.  996. 

8.  — DIslnellnntlon  of  court  to  linger  over 
olKensea. — The  court   is  averse   to  lingering 
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longrer  over,  or  dipping  deeper  into  an  un- 
savory subject,  than  Is  absolutely  necessary. 
The  court  says:  "The  exlspencles  of  the  case 
do  not  seem  to  require  that  we  should 
stain  the  paffes  of  our  reports  with  the 
definition  as  driven,  or  to  enlighten  the  pro- 
fession or  the  public  as  to  what  the  learned 
trial  judsre  found  it  necessary  to  inform  the 
Jury  the  legrlslature  meant  when  it  an- 
nounced 'fellatio*  as  a  felony." — ^People  v. 
Garrell,  81  Cal.  App.  798,  796.  161  Pac.  996. 

4.  UaneceMiary  lestslatioau — It  may  not 
be  out  of  place  here  to  sugrsrest  that  the 
statute  is  a  fine  illustration  of  legrlslative 
supereroflration — le  Jue  vaut  paslachandelle; 
of  a  verity,  temp^te  dans  un  verre  d'eau; 
useless — because  the  same  acts  (known  un- 
der a  more  vulgrar  name,  but  one  understood 
by  everybody)  have  heretofore  been  reached 
and  punished  under  the  Penal  Code  of  this 
state,  and  the  criminal  statutes  and  codes  of 
other  states. 

5.  ITneoBstltirtlonal  leslslatloB.  —  The 
above  section  is  plainly  unconstitutional, 
because  it  violates  the  fundamental  provi- 
sion of  the  state  constitution  requirinff  all 
laws  to  be  printed  in  the  ESngrlish  lansuasre* 
— Cal.  Const.  1879,  article  IV,  1 24.  Also 
Pol.  C,  1628. 

6.  The  statute  is  not  only  not  in  the  Eng- 
lish langrua^re.  but  Its  wordinsr  and  import 
are  disingenuous  and  untrue,  in  that  portion 
where  it  says  the  acts  are  "technically 
known  as  fellatio  and  cunnilingrus,"  for 
the  reason  that  "fellatio"  and  "cunnillnsrus" 
are  not  "technical  terms"  known,  either  to 
the  law  or  in  medical  or  chlrurg^ical  science. 
The  terms  themselves  are  not  to  be  found 
In  any  dictionary  or  lexicon,  Engrlish  or 
French  or  Latin,  or  defined  in  any  law  or 
medical  dictionary  or  lexicon,  or  discussed 
or  defined  in  any  medical  treatise.  The  "root 
words"  alone  are  to  be  found,  from  which 
one  skilled  in  such  work  may  spell  out  the 
probable  acts  denounced  as  oflfenses  which 
the  legislature  —  or  Lee  Gebhart — had  in 
mind,  and  which  are  declared  to  be  hence- 
forth a  felony. 

7.  MeanlBff  of  ^eUatlo^  and  ^^ennnillB. 
gnu*^ — ^Under  the  circumstances,  and  in  view 
of  the  fact  that  the  courts,  when  oppor- 
tunity ofliered,  have  thus  far  refrained  from 
an  attempt  at  a  definition  of  the  "technical" 
and  non-Ensrlish  terms  used  in  the  statute — 
and  which  "technical"  and  non-English 
words  are  the  main  and  significant  part  of 
the  act;  and  in  view  of  the  fact  that  no 
direct  definitions  of  the  terms  "fellatio"  and 
"cunnilingus"  are  to  be  found  in  any  dic- 
tionary, lexicon,  medical  treatise,  etc.  —  in 
view  of  all  these  facts  it  may  be  presump- 
tuous, as  well  as  hazardous,  to  attempt  to 
define  these  terms,  and  thus  to  carry  to  the 
profession  and  the  public  some  conception 
or  idea  as  to  the  probable  ofCenses  the  legis- 
lature had  in  mind  and  denounced  as  fel- 
onies; but  some  one  must,  sooner  or  later, 
hazard  this  undertaking. 

8.  The  only  book — In  a  wide  research — 
In  which  I  have  been  able  to  find  any  satis- 


factory hint  as  to  the  probable  meaning  of 
the  "technical"  terms  "fellatio"  and  "cun- 
nilingus" made  use  of  in  the  statute,  is 
"Steadman's  Medical  Dictionary"  (third  ed.) 
He  nowhere  defines  the  terms  directly.  Un- 
der "fellatio"  he  refers  to  "fellatorism," 
which  he  defines  as  "a  form  of  sensual  per- 
version in  which  the  penis  is  introduced 
into  the  mouth  of  another;  irrumation." 
"Fellatrlce"  is  defined  as  "a  female  who 
takes  the  buccal  part  in  fellatorism."  But 
the  person  who  takes  the  "buccal  part"  may 
be  a  male  as  well  as  a  female  person;  the 
act  by  a  male  person  would  produce  the 
same  result  upon  the  passive  party  as  the 
same  act  by  a  female  and  would  constitute 
equally  the  ofliense  denounced  as  a  felony. 

9.  In  like  manner,  under  "cunnlllngrus," 
Dr.  Steadman  refers  to  "cunnilinguist" 
(Latin  cunnis,  pudenda  -H  lingua,  tongue), 
which  he  defines  as  "a  female  pervert  who 
makes  lingual  friction  of  the  vulva  of  an- 
other." But  here,  again,  the  active  party 
need  not  be  a  female;  the  "pervert"  may  be 
of  the  male  type,  and  by  the  same  acts  ac- 
complish the  same  results — and,  doubtless, 
incur  the  same  criminality.  "Pudenda" 
(plural  of  pudendum)  is  defined  by  our  au- 
thor as  "the  external  genitals,  especially 
the  female  genitals,  the  vulva,  used  in  the 
plural;  the  genital  organs  of  a  female,  the 
rlma  pudendi  and  the  labia  major  bound- 
ing it." 

!•.  Deflaltlon* — ^From  what  has  been  said 
above  it  will  be  seen  that  the  active  party 
may  be  either  a  male  or  a  female  person, 
and  the  passive  party  may  likewise  be  either 
a  male  or  a  female  person.  Where  the  pas- 
sive party  is  a  male  person,  the  act  is  "fel- 
latio"; where  a  female  is  the  passive  person, 
the  act  Is  "cunnilingus."  Whether  the  pas- 
sive person  be  a  male  or  a  female,  the  nature 
and  purpose  of  the  act  are  essentially  the 
same,  and  consist  in  the  use  of  the  lips 
or  the  tongue,  or  both,  of  the  operator,  or 
active  party,  to  excite  the  sensual  passions 
of  the  passive  subject,  and  induce  emission. 

11.  In  effect*  wken. — "Section  288a  was  a 
new  section  enacted  by  the  legislature  of 
1916,  and  that  section  did  not  become  ef- 
fective until  August  of  that  year." — People 
V.  Love,  29  Cal.  App.  621,  167  Pac.  9. 

12.  Indletment  or  tnfomuitlon— SaHlcfeney 
of. — An  Information  under  this  section  must 
contain  a  statement  of  the  acts  constituting 
the  oifense  in  ordinary  and  concise  lan- 
guage, and  in  a  manner  to  enable  a  person 
of  common  understanding  to  know  what  is 
intended. — People  v.  Carroll,  31  Cal.  App. 
793,  161  Pac.  996. 

13.  An  information  charging  the  commis- 
sion of  the  acts  technically  known  as  fel- 
latio upon  the  person  of  a  human  being  by 
force  and  violence  and  against  the  will  of 
such  person  does  not  state  a  public  offense, 
in  the  absence  of  any  definition  of  such 
term,  or  of  any  statement  of  the  particular 
acts  constituting  the  alleged  offense. — Peo- 
ple V.  Carroll,  31  Cal.  App.  798,  161  Pac.  996. 
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CHAPTER  VII. 

OF  CRIMES  AGAINST  RELIGION  AND  CONSCIENCE,  AND  OTHER  OFFENSES 

AGAINST  GOOD  MORALS. 

I  310.  United  States  flag.    Desecration,  mutilation,  or  improper  use  of.    Penaltj. 

§310.    UNITED   STATES  FLAG.     DESECRATION,  MUTILATION,  OB 

IMPROPER  USE  OF.  PENALTY.  Any  person,  Arm  or  corporation,  who,  in  any 
manner,  for  exhibition  or  display,  puts,  places,  or  causes  to  be  placed,  an  inscription, 
picture,  device,  design,  symbol,  name,  advertisement,  word,  letter,  character,  mark 
or  notice  of  any  kind  whatsoever,  upon  any  flag  of  the  United  States,  or  ensign  evi- 
dently purporting  to  be  such  flag,  or  who  in  any  manner  appends,  annexes  or  affixes 
to  any  such  flag  any  inscription,  picture,  device,  symbol,  name,  advertisement,  word, 
letter,  character,  mark  or  notice  whatsoever,  or  who  displays  or  exhibits,  or  causes 
to  be  displayed  or  exhibited,  any  flag  of  the  United  States  or  ensign  purporting  to 
be  such  flag,  upon  which  is  put,  attached,  annexed,  affixed  or  placed  in  any  manner, 
any  inscription,  picture,  design,  device,  symbol,  name,  advertisement,  word,  letter, 
mark  or  notice  whatsoever,  or  who  mutilates,  tramples  upon,  or  otherwise  defaces  or 
deflles  any  such  flag,  said  flag  being  public  or  private  property,  or  who  places  or 
causes  to  be  placed  on  any  manufactured  or  prepared  article  or  covering  of  said 
article,  such  flag  or  indication  of  such  flag,  or  who  uses  or  causes  to  be  used  for 
purposes  of  a  commercial  or  other  trade-mark,  such  flag  or  indication  of  such  flag, 
shall  be  fined  not  more  than  two  hundred  dollars  or  imprisoned  not  more  than  one 
year,  or  both,  for  each  and  every  offense,  in  the  county  jail  of  the  county  in  which 
the  trial  is  held;  provided,  however,  that  flags  or  ensigns,  the  property  of  and  used 
in  the  service  of  the  United  States,  or  any  state,  territory  or  District  of  Ck>lumbia, 
may  have  inscriptions,  names  of  actions,  battles,  skirmishes,  or  words,  marks  or 
symbols,  which  are  placed  thereon  pursuant  to  law  or  authorized  regulations. 

History:  Enactment  approved  March  18,  1909,  Stats,  and  Amdts. 
1909,  p.  401;  amended  April  5,  1917,  Stats,  and  Amdts.  1917,  p.  43. 
In  affact  July  27,  1917. 


§311. 


§315. 


1.  iBdecemt  ezposnre -*•  Conatmetf oa— !■- 
luBctlTe  relief.^ — ^Although  the  acts  described 
in  the  complaint  when  committed  would 
constitute  the  offense  desigrnated  herein  for 
which  the  law  prescribes  a  penalty  upon 
conviction,  courts  of  equity  are  vested  with 
jurisdiction,  when  the  threatened  acts  in 
addition  to  being  an  indictable  offense  con- 
stitute a  public  nuisance  under  section  731 
of  the  Code  of  Civil  Procedure  to  interpose 
injunctive  process  to  prevent  Injury  which 
will  result  from  the  maintenance  thereof. — 
Wels  V.  Superior  Court,  80  Cal.  App.  730,  159 
Pac.  464. 


1.  Keeplnv,  «tc.«  konse  of  111  ffrnnfi  Mmiitn 
tloB  of  proccedUisa*  hy  'wkoni. — There  is  no 
provision  of  law  imposing  upon  a  constable 
the  duty  of  Instituting  proceedings  for  a 
violation  of  this  and  section  316.  Such  pro- 
ceedings are  Instituted  by  the  filing  of  a 
verified  complaint  with  a  magistrate,  and  a 
constable  has  no  greater  duty  in  this  regard 
than  a  private  citizen.  His  failure  to  act 
upon  common  repute  in  making  an  arrest  is 
not  a  neglect  of  official  duty. — ^Ferguson  v. 
Superior  Court,  26  Cal.  App.  554,  147  Pac 
603. 
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CHAPTEB  X. 

QAMING. 

§  331.  Permitting  gambling  in  house  owned  or  rented. 

§331.    PERMITTING  GAMBLINO  IN  HOUSE  OWNED  OB  RENTED. 

Every  person  who  knowingly  permits  any  of  the  games  mentioned  in  section  three 
hundred  thirty  and  section  three  hundred  thirty  a  of  this  code  to  be  played,  conducted, 
or  dealt  in  any  house  owned  or  rented  by  such  person,  in  whole  or  in  part,  is  punish 
able  as  provided  in  the  preceding  sections. 

History:  Enacted  February  14,  1872,  founded  on  8  4,  Act  March  7, 
ISeO,  Stats.  1860,  p.  70;  amended  June  1,  1917,  Stats,  and  Amdts.  1917, 
p.  1661.     In  effect  July  31,  1917. 


§339. 


1.     Pawnbrokers— CoBstraettoB  of  aeetloB. 

— The  failure  of  the  pawnbroker  to  deliver 
to  the  plaintiff  a  copy  of  his  reslster  entries 
as  required  by  section  339  of  the  Penal  Code 
does  not  render  the  contracts  for  the  loans 
invalid,  as  the  only  penalty  imposed  by  the 
section  is  a  fine  not  exceedingr  a  specified 
amount — Innes  v.  Ooldwater,  30  Cal.  App. 
101,  157  Pac.  18. 

§340, 

1.  Interest  pawnbrokers  may  eharse— 
C«>nstnictlon^ — The  violation  of  this  section 
by  the  defendant  as  a  pawnbroker  does  not 


render  the  transaction  whereby  he  charged 
and  received  a  rate  of  interest  in  excess  of 
2  per  cent  so  wholly  void  as  to  entitle  the 
plediTor  to  recover  his  property  without 
payins  or  offerlngr  to  pay  the  amount  of  his 
several  loans.  The  agrreements  between 
plaintiff  and  defendant  as  to  their  loans  and 
pledsres  were  legal  as  to  the  principal  sum 
of  the  loans  and  security  were  concerned 
and  only  illegal  as  to  the  interest  to  be 
rhargred.  The  question  as  to  whether  plain- 
tiff is  required  to  make  an  additional  tender 
of  any  sum  as  interest  up  to  or  less  than 
the  2  per  cent  is  mentioned,  but  not  decided. 
— Innes  v.  Goldwater,  80  Cal.  App.  101,  157 
Pac.  18. 


CHAPTEB  Xn. 

OTHER  INJURIES  TO  PERSONS. 
I  351a.  Falsely  representing  goods  kept  for  sale  [new]. 

§351a.    FALSELY  BEPRESENTINa  GOODS  KEPT  FOB  SALE.     Any 

person  who  sells,  attempts  to  sell,  offers  for  sale  or  assists  in  the  sale  of  any  goods, 
product  or  output,  and  who  wilfully  and  falsely  represents  such  goods,  product  or  output 
to  be  the  goods,  product  or  output  of  any  dealer,  manufacturer  or  producer  other  than 
the  true  dealer,  manufacturer  or  producer,  or  any  member  of  a  firm  or  any  officer  of  a 
corporation,  who  knowingly  permits  any  employee  of  such  firm  or  corporation  to  sell, 
offer  for  sale  or  assist  in  the  sale  of  any  goods,  product  or  output  or  to  falsely  repre- 
sent such  goods,  product  or  output  to  be  the  goods,  product  or  output  of  any  dealer, 
manufacturer  or  producer,  other  than  the  true  dealer,  manufacturer  or  producer,  is  guilty 
of  a  misdemeanor  and  punishable  by  a  fine  of  not  less  than  fifty  dollars  or  more  than 
three  hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  not  less  than  twenty  or 
more  than  ninety  days,  or  both; 

[Written  content.]  provided,  however,  that  this  section  shall  not  apply  to  any 
person  who  sells  or  offers  for  sale  under  his  own  name  or  brand  the  product  or  output 
of  another  manufacturer  or  producer  with  the  written  consent  of  such  manufacturer 
or  producer. 

History:     Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  570.    In  effect  July  27,  1917. 


§367c. 

1.  CollisloB  of  vehldeii-— Conatractlon  re- 
pealed In  part. — The  provisions  of  section 
367c  of  the  Penal  Code,  which  denounce  as  a 
felony  the   willful   failure   of  the   driver  of 


an  automobile  collldlngr  with  another  vehicle 
to  stop  and  render  assistance  to  a  person 
who  may  have  been  injured  by  the  collision, 
and,  if  required,  to  carry  such  person  to  a 
physician  or  surgreon  for  medical  or  sursrlcal 
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treatment,  were  not  repealed  by  the  Motor 
Vehicle  Act  of  1918,  which  went  Into  effect 
some  five  months  subsequently  to  the  time 
when  such  section  became  law,  but  only 
those  provisions  of  such  section  were  re- 
pealed which  denounce  as  a  felony  the  fail- 
ure of  the  driver  under  such  circumstances 
to  stop  and  grlve  his  name  and  address  and 
the  number  of  his  automobile,  which  by 
such  act   were  reduced   to   the  grrade   of   a 


misdemeanor. — ^People  v.  Flnley,  27  Cal.  App. 
291,  149  Pac.  779. 

2.  — >Iiiclletnieiit»  objeetlon  to. — ^Where  an 
Information  chargres  both  offenses  under  the 
code  section,  and  no  demurrer  is  interposed 
by  the  defendant  thereto,  he  will  not  be 
heard  to  complain  on  appeal  that  the  infor- 
mation charcped  both  a  misdemeanor  and  a 
felony. — People  v.  Flnley,  20  Cal.  App.  710, 
149  Pac.  779. 


TITLE  X. 

OF  CEIMES  AGAINST  THE  PUBLIC  HEALTH  AND  SAFETY. 
§  373.  Establishing  and  keeping  pesthouses  within  cities,  towns,  or  villages  [repealed]. 


§  373.    ESTABLISHINO  AND  KEEPING  PESTHOUSES  WITHIN  OTT 

TOWNS,  OR  VILLAGES  [repealed]. 

History:  Enacted  February  14,  1872,  founded  upon  §§  1,  2,  Act 
March  10,  1853,  Stats,  and  Amdts.  1853,  p.  35;  repealed  April  5,  1917, 
Stats,  and  Amdts.  1917,  p.  40.    In  effect  July  27,  1917. 


TITLE  XII. 

OF  CEIMES  AGAINST  THE  EEVENUE  AND  PBOPEETY  OF  THIS  STATE. 

§  439.  Effecting  insurance  on  account  of  foreign  companies  that  have  not  complied  with  the 
laws  of  this  state  [repealed]. 


§435. 


1.  Selling  iBtoxlcatlnsT  liquora  -wltkont  11- 
cenacb — One  who  has  kept  within  the  terms 
of .  a  prior  ordinance  and  holds  a  license 
Issued  by  the  authorities  thereunder  can  not 
be  punished  on  the  ground  that  the  acts 
done  by  him  are  in  violation  of  an  initiative 
ordinance  prohibitinsT  the  sale  of  intoxlcat- 
ingr   liquors   in    any   portion    of  the    county 


outside  the  corporate  limits  of  a  city  or 
town,  but  which  neither  provides  for  a  li- 
cense nor  makes  it  a  misdemeanor  nor  pro- 
vides a  punishment  for  its  violation;  neither 
can  the  person  be  punished  under  this  sec- 
tion because  he  has  a  license,  and  asain, 
the  initiative  ordinance  contains  no  provi- 
sion for  the  issuance  of  a  license  to  sell 
intoxicants. — ^Matter  of  Ellsworth,  165  Oal. 
677,  138  Pac.  272. 


§439.  EFFEOnNG  INSUBANCE  ON  ACCOUNT  OF  FOBEION  COM- 
PANIES THAT  HAVE  NOT  COMPLIED  WITH  THE  LAWS  OF  THIS  STATE 
[repealed]. 

History:     Enacted  February  14,  1872;  repealed  April  20,  1917,  Stats, 
and  Amdts.  1917,  p.  150.    in  effect  July  27,  1917. 


TITLE  XIII. 
OF  CRIMES  AGAINST  PROPERTY. 


§447. 


1.  Arsott^Wluit  coiuitltiite«« — In  order  to 
constitute  the  crime  of  arson  of  the  first  de- 
srree  it  is  essential  that  "some  human  belngr" 
other  than  the  person  or  persons  doinsr  the 
forbidden  act  be  present  in  the  buildingr  at 
the  time  of  the  buminff. — ^People  v.  Abrams, 
174  Cal.  172,  162  Pac.  896. 

2.  To  constitute  arson,  it  is  not  necessary 
that  a  person  other  than  the  accused  should 
have  had  ownership  in  the  buildinsr  sot  on 


fire.— People  v.    Abrams,    174    Cal.    172.    162 
Pac.  396. 

8.  — -BTldence.  —  Under  an  information 
charslngr  a  husband  and  wife  with  the  crime 
of  arson,  in  the  willful,  malicious  and  felo- 
nious settingr  fire  to  and  burning  with  in- 
tent to  destroy,  a  certain  buildins*  the  prop- 
erty of  another,  occupied  by  them  as  tenants 
as  a  dwellinsr-house,  a  verdict  flndinff  the 
husband  ffuilty  of  arson  in  the  first  decree, 
is  unwarranted,  where  the  evidence  clearly 
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shows  that  no  human  being  was  in  the  build- 
ing other  than  the  defendants  jointly 
charged,  and  there  is  no  evidence  pointing 
to  the  husband  as  being  the  person  commit- 
ting the  alleged  offense  rather  than  his  wife. 
—People  V.  Abrams,  174  Cal.  172,  162  Pac. 
396. 

§452. 

1.  OwBersklp  of  bnUdlac  ta  anon-— €ob- 
NtmetloB  of  secUoM. — ^This  section  clearly 
implies  that  ownership  of  the  building  by  a 


person  other  than  the  defendant  is  sufficient 
although  it  is  declared  to  be  not  necessary. 
— People  V.  Abrams,  174  Cal.  172,  162  Pac. 
396. 

§464. 

1.  Arson  In  first  degree. — ^The  presence  of 
"some  human  being"  in  the  building  at  the 
time  of  the  burning  is  essential  to  consti- 
tute arson  in  the  first  degree. — ^People  v. 
Abrams.  174  Cal.  172.  162  Pac.  396. 


CHAPTER  II. 

BUBGLABY  AND  HOXTSBBBBAKING. 
I  464.  Burglary  with  ezploeiyes  [new]. 


§459. 

BURGLARY. 

1.  2.  Elenlents  of  offense. 

3,  4.  BfTect  of  possession  of  stolen  property. 

6.  6.  Harmless  error. 


1.  Elements  of  offense. — ^A  breaking  Is 
not  an  essential  element*  of  burglary;  an 
entry  of  any  character  made  for  the  purpose 
and  with  the  intent  to  commit  the  crime  of 
grand  or  petty  larceny,  is  sufficient. — People 
V.  Ferns.  27  Cal.  App.  285.  149  Pac.  802. 

2.  The  failure  to  show  in  such  a  prosecu- 
tion that  the  property  taken  was  of  suffi- 
cient value  to  make  the  taking  thereof  a 
felony  is  Immaterial,  for  the  reason  that 
the  statute  defining  the  offense  provides  that 
every  person  who  enters  a  room  with  Intent 
to  commit  grand  or  petty  larceny  or  any 
felony  is  guilty  of  burglary. — People  v. 
Ferns,  27  Cal.  App.  285.  149  Pac.  802. 

8.  Bffect  of  posaenilon  of  stolen  property. 
— ^Where  goods  have  been  feloniously  taken 
by  means  of  a  burglary,  and  they  are  im- 
mediately or  soon  thereafter  found  in  the 
possession  of  a  person  who  gives  a  false  ac- 
count, or  refuses  to  give  any  account,  of  the 
manner  in  which  he  came  into  the  posses- 
sion, proof  of  such  possession  and  guilty 
conduct  is  presumptive  evidence  not  only 
that  he  stole  the  goods,  but  that  he  made 
•use  of  the  means  by  which  access  to  them 
was  obtained.— ^People  v.  Morrell,  28  Cal. 
App.  729.  153  Pac.  977. 


4.  While  the  mere  possession  of  stolen 
property  unexplained  by  the  defendant  is 
not  of  itself  and  standing  alone  sufficient  to 
Justify  a  conviction  of  burglary,  even  if  it 
is  shown  to  a  moral  certainty  and  beyond  a 
reasonable  doubt  that  by  some  one  the  al- 
leged burglary  was  committed,  yet  such 
possession  is  a  circumstance  which,  taken 
in  connection  with  other  incriminating  evi- 
dence, may  be  considered  by  the  jury  in  de- 
termining the  question  of  the  guilt  or  in- 
nocence of  a  defendant  so  charged. — ^People 
V.  Keko.  27  Cal.  App.  851.  149  Pac.  1003. 

5.  Hnnnless  error. — In  a  prosecution  for 
the  crime  of  burglary,  it  is  error  to  admit  in 
evidence  incriminating  statements  made  by 
the  accused,  over  his  objection,  without  a 
showing  first  being  made  that  the  same  were 
voluntarily  made,  but  it  is  error,  without 
prejudice,  where  the  voluntary  character 
thereof  is  made  to  appear  during  the  fur- 
ther progress  of  the  examination  of  the  wit- 
nesses testifying  thereto. — ^People  v.  Clark. 
28  Cal.  App.  735,  153  Pac.  980. 

6.  The  failure  of  the  court  to  include  in 
his  instructions  the  words  added  by  amend- 
ment "mine  or  any  underground  portion 
thereof"  in  defining  the  offense,  was  not 
prejudicial  error  where  the  defendant  was 
not  charged  with  entering  a  mine  or  portion 
thereof. — ^People  v.  Morrell.  28  Cal.  App.  729. 
153  Pac.  977. 


§  464.  BUBGLABT  WITH  EXPLOSIVES.  1.  Any  person  who,  with  intent 
to  commit  crime,  breaks  and  enters,  either  by  day  or  by  night,  any  building,  whether 
inhabited  or  not,  and  opens  or  attempts  to  open  any  vault,  safe  or  other  secure  place 
by  use  of  nitroglycerine,  dynamite,  gunpowder  or  any  other  explosive,  shall  be  deemed 
guilty  of  burglary  with  explosives. 

2.  [Penalty.]  Any  person  duly  convicted  of  burglary  with  explosives  shall  be  pun- 
ished by  Imprisonment  for  a  term  of  not  less  than  twenty-five  nor  more  than  forty  years. 

History:     Enactment  approved  May  5,  1917,  Stats,  and  Amdts.  1917, 
p.  273.    In  effect  July  27,  1917. 
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CHAPTER  IV. 

FORGERY  AND  COUNTERFEITING. 
S  483.  Selling  tickets,  etc.,  to  person  not  entitled  to  use  [new]. 


§470. 


1.     Forverx— Bvldenee  Im  proaeuutloa  for. 

— In  a  prosecution  for  forerinff  and  nespotiat- 
ing  a  note  and  mortgraspe  it  Is  error  to  admit 
in  evidence  a  statement  made  by  the  defend- 
ant that  he  and  a  person  by  the  name  of  the 
person  named  as  Tnortg&gee  in  the  instru- 
ment had  participated  in  another  transaction 
whereby  a  sum  of  money  had  been  procured 
upon  a  purported  saie  of  realty  consum- 
mated by  means  of  a  forg^ed  instrument. — 
People  V.  Canfleld*  173  Cal.  309,  159  Pac. 
1046. 


§476. 


1.  Maklns^  etc,  fletUloos  bllla— CToaatnie- 
tlon  of  seetloB. — ^A  check  drawn  to  "cash  or 
bearer"  is  such  an  instrument  as  is  de- 
scribed in  section  476  of  the  Penal  Code.— 
People  V.  Freeman,  29  Cal.  App.  546,  156  Pac. 
996. 

2.  — Varfameey  wkea  ImmAtcvUil, — In  a 
prosecution  for  the  crime  of  passingr  a  check 
without  havlngr  sufficient  funds  in  the  bank 
upon  which  it  was  drawn  to  pay  the  amount 
specified  therein,  a  variance  between  the 
date  line  of  the  check  as  set  out  in  the 
information  and  the  date  line  of  the  check 
itself,  consistingr  of  the  omission  in  the 
former  of  the  figure  *'l"  before  the  flsrure 
"2"  in  describingr  the  date  of  the  month, 
is  immaterial,  where  it  appears  from  the 
evidence  that  such  omission  was  a  clerical 
error,  and  that  no  other  check  was  received 


by  the  complainant  from  the  appellant  on 
the  date  charged. — People  v.  Freeman,  29 
Cal.  App.  646,  166  Pac.  995. 

§476a. 

ISSUIBTG   CHBCK   TO   DBFRAVD. 

1.  Elements  of  the  oflfense — ^Want  of  funds. 

2.  Evidence. 

8.  — Of  other  similar  oflienses. 


1.  Blementa  of  the  offense  — Want  of 
fnmds.^ — The  want  of  funds  in  or  credit  with 
the  bank  upon  which  the  draft  or  check  is 
drawn  constitutes  one  of  the  essential  ele- 
ments of  the  crime  herein  denounced. — Peo- 
ple V.  Frey,  166  Cal.  140,  131  Pac  127. 

2.  Bvldence. — ^The  information  need  not 
allege  that  the  check  drawn  by  the  person 
charged  with  the  ofliense  was  presented  to 
the  bank  and  henee  such  fact  need  not  be 
proved. — People  v.  Weir,  30  Cal.  App.  766, 
169  Pac.  442. 

8.  -«Of  otber  similar  olTciioes. — The  crim- 
inal intent  of  the  defendant  when  making 
and  drawing  the  check  was  an  essential  ele- 
ment of  the  offense,  and  where  he  admits 
the  act  but  defends  it  upon  the  ground  that 
it  was  free  from  felonious  intent,  proof  of 
the  commission  of  similar  acts,  independent 
and  disconnected  and  whether  before  or 
after  the  commission  of  the  act  charged, 
are  relevant  and  competent  for  the  purpose 
of  showing  guilty  intent — People  v.  Weir, 
30  Cal.  App.  766,  169  Pac.  442. 


§  483.    SELUNO  TICKETS,  ETC.,  TO  PEBSON  NOT  ENTITLED  TO  USK 

Any  person,  firm,  corporation,  partnership,  or  association  that  shall  sell  to  another 
any  ticket,  pass,  scrip,  mileage  or  commutation  book,  coupon,  or  other  instrument  for 
passage  on  a  common  carrier,  for  the  use  of  any  person  not  entitled  to  use  the  same 
according  to  the  terms  thereof,  or  of  the  book  or  portion  thereof  from  which  it  was 
detached,  shall  be  guilty  of  a  misdemeanor. 

History:     Enactment  approved  May  31,  1917,  Stats,  and  Amdts.  1917, 
p.  1401.    In  effect  July  30,  1917. 


CHAPTER  V. 

LARCENY. 
$  499a.  Stealing  electricity  a  misdemeanor. 


§484. 

LARCENY. 

1.  As  to  what  amounts  to. 
2,  3.  Distinction    between    larceny    and    em- 
bezzlement. 
4.  Of  lottery  ticket. 

1.     An   to  i^vkat   amomita  to. — Where    the 
proprietor  of  a  bathing  place  does  not  take 


charge  of  the  clothing  or  the  money  therein 
of  a  person  who  takes  a  bath,  the  relation 
of  bailor  and  bailee  does  not  arise,  and  if 
the  proprietor  thereafter  appropriates  the 
money,  his  act  amounts  to  larceny. — People 
V.  Dye,  29  Cal.  App.  169,  164  Pac.  875. 

2,  Distinction  beti^veen  tareeny  and  em- 
besslement. — One  Is  guilty  of  embezzlement 
where  he  honestly  receives  goods  upon  trust. 


eh«T.] 


GRAND     LARCKBTY— STBAI4INO    BLBCTRICITY. 


li 


and  afterwards  fraudulently  converts  them 
to  his  own  use;  but  where  the  possession  is 
fraudulently  obtained,  with  intent  to  con* 
vert  the  same  to  his  own  use  and  the  owner 
does  not  part  with  the  title,  the  offense  is 
larceny. — People  v.  Howard,  31  Cal.  App.  358, 
160  Pac.  697. 

3.  The  essential  distinction  between  the 
crime  of  embezzlement  and  that  of  ffrand 
larceny  is  that,  in  embezzlement,  the  orig- 
inal takinfiT  of  the  property  is  lawful,  while 
in  errand  larceny  the  original  taking:  in- 
volves a  trespass  or  is  accompanied  by  a 
felonious  intent  to  deprive  the  owner  of  the 
property  so  taken. — People  v.  Knox,  32  Cal. 
App.  158,  162  Pac.  407. 

4.  Of  lottery  ticket.  —  An  information 
charsrins  the  larceny  of  a  lottery  ticket  fails 
to  state  a  public  offense  notwithstanding  the 
drawinsT  has  taken  place  and  the  defendant 
ultimately  collected  more  than  fifty  dollars 
on  the  ticket:  such  a  ticket  has  no  legiti- 
mate value,  except  as  the  evidence  of  a  debt 
due  from  an  enterprise  which  is  denounced 
by  law. — People  v.  Antonio  Caridls,  29  Cal. 
App.  166.  164  Pac.  1061. 

§487. 

GRAND  liARCBNY. 

1.  Construction  of  section — Subdivision  1. 

2.  — Subdivision  3. 


1.     Conatiiictfon  of  seetloa— -SabdlvlsloB  1. 

— It  is  essential  to  the  commission  of  the 
crime  of  larceny  that  the  property  alleged 
to  have  been  stolen  have  some  value.  Intrin- 
sic or  relative,  which,  where  grand  larceny 
is  charged  and  the  property  was  not  taken 


from  the  person  of  another,  must  exceed 
the  sum  of  fifty  dollars. — ^People  v.  Antonio 
Caridis,  29  Cal.  App.  166,  154  Pac.  1061. 

2.  -^SabdlvlsioB  S. — In  such  a  prosecu- 
tion, the  defendant  is  properly  convicted  of 
grand  larceny  instead  of  larceny,  where  the 
property,  which  was  the  subject  of  the  mort- 
gage, consists  of  three  heifers  and  two 
cows,  the  word  **heifer"  being  synonymous 
with  "cow"  within  the  meaning  of  section 
487  of  the  Penal  Code,  which  declares  the 
stealing  of  a  "cow"  to  be  grand  larceny. — 
People  V.  Phillips,  SO  Cal.  App.  31,  167  Pac. 
1003. 


§492. 


1.  Iiareeny  of  written  fttStramcBt—Con- 
•tr«etlon«  —  Clearly  this  section  contem- 
plates and  controls  the  value  to  be  placed 
only  upon  written  instruments  which  create 
some  legal  right  and  constitute  a  subsisting 
and  an  enforceable  evidence  of  a  debt.  A  lot- 
tery ticket  has  no  relative  value  save  as 
evidence  of  a  debt  due  from  an  enterprise 
denounced  by  law  and  conducted  in  de- 
fiance thereof. — ^People  v.  Caridis,  29  Cal. 
App.  166,  154  Pac.  1061. 

2.  A  lottery  ticket,  considered  as  a  mere 
piece  of  paper,  possesses  perhaps  some  slight 
intrinsic  value,  which,  however  small,  is 
sufficient  to  make  the  wrongful  taking  of  it 
petit  larceny. — People  v.  Caridis,  29  Cal.  App. 
166,  154  Pac.  1061. 

8.  An  obligation  which  exists  in  defiance 
of  a  law  which  denounces  it  has,  in  the  eyes 
of  the  law,  neither  validity  nor  value. — Peo- 
ple V.  Caridis,  29  Cal.  App.  166,  154  Pac. 
1061. 


§499a.  STEALINO  ELEOTBIOITY  A  MISDEMEANOR.  Every  person 
who  shall  wilfully,  and  knowingly  with  Intent  to  injure  or  defraud*  make  or  cause  to 
be  made  any  connection  in  any  manner  whatsoever  with  any  electric  wire  or  electric 
appliance  of  any  character  whatsoever  operated  by  any  person,  persons  or  corporation 
authorized  to  generate,  transmit  and  sell  electric  current,  or  who  shall  so  wilfully 
and  knowingly  with  Intent  to  injure  or  defraud,  use  or  cause  to  be  used  any  such 
connection  in  such  manner  as  to  supply  any  electric  current  for  heat  or  light  or  power 
to  any  electric  lamp,  or  apparatus  or  device,  by  or  at  which  electric  current  for  heat 
or  light  or  power  is  consumed  or  otherwise  used  or  wasted,  without  passing  through 
a  meter  for  the  measuring  and  registering  of  the  quantity  passing  through  such  elec- 
tric wire  or  apparatus,  or  who  shall,  knowingly  and  with  like  Intent  injure,  alter  or 
procure  to  be  injured  or  altered  any  electric  meter,  or  obstruct  its  working,  or  procure 
the  same  to  be  tampered  with  or  Injured,  or  use  or  cause  to  be  used  any  electric 
meter,  or  appliance  so  tampered  with  or  Injured,  shall  be  deemed  guilty  of  a 
misdemeanor. 

History:  Enactment  approved  February  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  20;  amended  April  20,  1917,  Stats,  and  Amdts.  1917,  p.  150. 
In  effect  July  27,  1917. 
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CHAPTEB  VI. 


EMBEZZLEMENT. 


§  504a.  Fraudulent  remoyal  of  leased  property  embezzlement  [new]. 
§  506a.  Collector  defined  [new]. 


§503. 

EllIBS3KZL.S3ME9rT. 

1.  2.  Construction  of  section. 

8.  Elements  of  offense. 

4.  Defenses. 
5,  6.  Instructions. 

As  to  distinction  beti^veen  embcaslrnMent 
and  lareeny,  see,  ante,  C.  C.  P.  pt.,  1 484, 
pars.  2  and  8. 

1.  Construction  of  section* — Property  as 
mentioned  herein  and  the  followinsr  sections 
must  be  read  in  connection  with  the  defini- 
tion of  property  found  in  subdivision  12  of 
section  7  of  this  code. — People  v.  Hart,  28 
Cal.  App.  885,  152  Pac.  947. 

2.  Where  a  defendant  embezzles  the 
money  of  two  persons  at  the  same  time,  it 
constitutes  but  one  offense,  and  the  offense 
can  not  be  split  Into  two  charges  and  the 
defendant  be  convicted  of  both. — People  v. 
Preciado,  SI  CaL  App.  619,  160  Pac.  1090. 

8.  Elements  of  offense. — The  essential 
grist  of  embezzlement  is  in  the  breach  of 
trust  reposed  and  therefore  the  charge  al- 
ways presupposes  the  lawful  acquisition  of 
the  property.  The  difference  between  em- 
bezzlement and  errand  larceny  is  that  in  the 
former  the  orisrinal  taking:  was  lawful  while 
in  the  latter  the  original  taking  involves  a 
trespass,  or  is  accompanied  by  a  felonious 
intent  to  deprive  the  owner  of  the  property 
so  taken. — People  v.  Knox,  32  Cal.  App.  158, 
162  Pac.  407. 

4.  Defenses. — In  a  prosecution  of  a  tax 
collector  for  the  alleged  embezzlement  of 
certain  moneys  paid  to  him  as  such  officer 
by  certain  parties,  wherein  he  Interposed 
the  plea  of  once  in  Jeopardy  based  upon  his 
acquittal  of  the  alleged  embezzlement  of 
other  moneys  paid  by  other  parties,  it  is 
error  to  refuse  to  permit  him,  in  support  of 
his  plea,  to  show  that  both  sums  of  money 
were  taken  at  the  same  time. — People  v. 
Preciado,  31  Cal.  App.  619,  160  Pac.  1090. 


S«  Instraetlons«^ — ^Where,  in  a  prosecution 
for  grand  larceny,  it  is  contended  that  if 
any  crime  was  committed  it  was  embezzle- 
ment and  not  larceny,  the  following  is  a 
correct  instruction  tq  the  Jury:  "Embezzle- 
ment is  when  the  possession  of  the  property 
has  been  acquired  lawfully  and  bona  fide 
and  afterward  fraudulently  appropriated. 
The  gist  of  the  offense  of  embezzlement  is 
the  breach  of  trust  reposed  in  the  agent, 
employee  or  bailee,  by  his  principal,  em- 
ployer or  bailor,  the  crime  may  be  in  gen- 
eral terms  defined  to  be  the  fraudulent  con- 
version of  another's  personal  property  by 
one  to  whom  it  has  been  intrusted.  When  a 
bailee  of  property  obtains  possession  of  it 
from  the  owner  with  the  intention  of  steal- 
ing it,  and  carries  out  that  intent,  he  is 
guilty  of  larceny;  but  where  the  intent  to 
steal  did  not  exist  at  the  time  of  taking 
possession  of  the  property  by  the  bailee,  but 
was  conceived  afterward,  it  is  embezzlement 
In  the  case  of  grand  larceny,  the  taking 
must  be  with  a  felonious  intent,  as  hereto- 
fore stated,  but  in  embezzlement,  the  origi- 
nal taking  is  lawful,  and  the  crime  con- 
sists in  the  fraudulent  appropriation  of 
property  by  a  person  to  whom  it  has  been 
Intrusted." — People  v.  Dye,  29  Cal.  App.  169. 
154  Pac.  875. 

6.  In  a  prosecution  for  the  crime  of  em- 
bezzlement, wherein  the  principal  defense 
was  that  the  defendant  at  the  time  of  the 
taking  of  the  money  was  not  responsible, 
because  he  was  incapable  of  understanding 
the  nature  and  quality  of  the  act  on  account 
of  his  then  insanity,  it  is  reversible  error 
for  the  court  to  instruct  the  Jury  in  three 
or  four  different  Instructions  that  the  de- 
fense of  Insanity  must  be  "clearly  proved," 
"clearly  established"  and  "satisfactorily  es- 
tablished," notwithstanding  the  Jury  was 
also  correctly  instructed  that  the  defense 
might  be  established  by  a  preponderance  of 
the  evidence. — People  v.  Preciado,  81  Cal. 
App.  519,  160  Pac.  1090. 


§504a.    FRATTDULENT  REMOVAL  OF  LEASED  PBOPEBTT  EMBEZ- 

ZLEMEiNT.  Every  person  who  shall  fraudulently  remove,  conceal  or  dispose  of  any 
goods,  chattels  or  effects,  leased  or  let  to  him  by  any  Instrument  in  writing,  or  any 
personal  property  or  effects  of  another  in  his  possession,  under  a  contract  of  purchase 
not  yet  fulfilled,  and  any  person  In  possession  of  such  goods,  chattels,  or  effects  know- 
ing them  to  be  subject  to  such  lease  or  contract  of  purchase  who  shall  so  remove, 
conceal  or  dispose  of  the  same  with  intent  to  injure  or  defraud  the  lessor  or  owner 
thereof,  is  guilty  of  embezzlement 

History:     Enactment  approved  May  5,  1917,  Stats,  and  Amdts.  1917, 
p.  273.    In  effect  July  27,  1917. 
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§606. 

1.  KmbesslemeBt  by  exceator* — An  execu- 
tor may  commit  such  an  offense,  prior  to 
the  date  of  the  order  directlnsr  its  payment 
to  the  legatee,  as  the  title  to  such  legracy 
takes  Its  inception  at  the  date  of  the  death 
of  the  testator,  and  not  at  the  date  of  the 
decree. — ^People  v.  Dates,  29  Cal.  App.  260, 
155  Pac.  112. 

2.  In  such  a  prosecution  there  Is  no  error 
in  admitting  in  evidence  the  decree  of  par- 
tial distribution  which  directs  the  payment 
of  the  legacy,  since  such  decree  Is  not  the 
source  of  the  legatee's  title,  but  serves  only 
as  the  basis  for  the  demand,  refusal  of  which 
amounts  to  an  act  of  conversion. — People  v. 
Dates,  29  Gal.  App.  260,  165  Pac.  112. 


3.  In  the  prosecution  of  an  executor  for 
the  embezzlement  of  a  legacy  upon  his  fail- 
ure and  refusal  to  comply  with  an  order  of 
the  probate  court  directing  Its  payment  to 
the  legatee.  It  can  not  be  contended  that 
the  venue  of  the  offense  was  not  proved  as 
laid  In  the  Indictment,  because  of  the  fact 
that  the  defendant  was  In  another  county 
between  the  date  of  such  order  and  the  date 
of  the  order  Issued  for  the  attachment  of 
his  person,  and  from  the  latter  date  to  the 
date  of  his  Indictment  was  confined  In  Jail 
in  the  county  in  which  the  venue  was  laid. 
— People  V.  Dates,  29  Cal.  App.  260,  155  Pac. 
112. 


§506a.  COLLECTOR  DEFINED.  Any  person  who,  acting  as  collector, 
or  acting  in  any  capacity  in  or  about  a  businesB  conducted  for  the  collection  of 
accounts  or  debts  owing  by  another  person,  and  who  violates  the  provisions  of  section 
five  hundred  six  of  the  Penal  Code,  shall  be  deemed  to  be  an  agent  or  person  as 
defined  in  said  section  five  hundred  six  of  the  Penal  Code,  and  subject  for  a  violation 
of  the  provisions  of  said  section  five  hundred  six  of  the  Penal  Code,  to  be  prosecuted, 
tried,  and  punished  in  accordance  therewith  and  with  law;  and  the  word  collector 
herein  set  forth  shall  also  include  and  be  held  to  mean  every  such  person  who  collects, 
or  who  has  in  his  possession  or  under  his  control  property  or  money  for  the  use  of 
any  other  person,  whether  in  his  own  name  and  mixed  with  his  own  property  or  money, 
or  otherwise,  or  whether  he  has  any  interest,  direct  or  indirect,  in  or  to  such  prop- 
erty or  money,  or  any  portion  thereof,  and  who  fraudulently  appropriates  to  his  own 
use,  or  the  use  of  any  person  other  than  the  true  owner,  or  person  entitled  thereto,  or 
secretes  such  property  or  money,  or  any  portion  thereof,  or  interest  therein  not  his 
own,  with  a  fraudulent  intent  to  appropriate  it  to  any  use  or  purpose  not  in  the  due 
and  lawful  execution  of  his  trust 


History:     Enactment  approved  May  24,  1917,  Stats,  and  Amdts.  1917, 
p.  931.     In  effect  July  27,  1917. 


§507. 


§523. 


1.  BmbcsnlemeBt  by  bailee,  etc— Inform- 
ntlon,  avSieleitCT-  of^ — An  Information  chargr- 
Inff  a  defendant  with  the  embezzlement  of 
two  Wells  Far{?o  checkz  Issued  to  the  prose- 
cuting witness  and  payable  to  his  order 
when  countersigned  by  him,  which  alleges 
that  they  were  Intrusted  to  the  defendant 
for  safekeeplnfiT.  and  that  while  In  his  pos- 
session he  soufirht  to  dispose  of  them  by 
havlngr  some  other  person  countersign  the 
name  of  the  prosecutlngr  witness  thereon, 
Bufilclently  alleges  a  public  offense. — People 
v.  Hart,  28  Cal.  App.   835,  152  Pac.   947. 

2.  A  conviction  of  an  attempt  to  commit 
a  felony  embezzlement  is  warranted  In  such 
a  prosecution  upon  such  an  Information. — 
People  V.  Hart,  28  Cal.  App.  335,  162  Pac. 
947. 


§510. 


1.  SUnbesmlement  of  undelivered  evldenec 
of  debt^-Constroetfon^ — This  section  Is  not 
Intended  to  be  exclusive  In  its  definition  of 
what  evidences  of  debt  might  be  the  sub- 
ject of  embezzlement.  Wells  Fargro  checks 
Issued  to  a  named  person  and  payable  when 
countersigned  are  the  subject  of  larceny. — 
People  V.  Hart.  28  Cal.  App.  385,  152  Pac.  947. 


1.  TbreatenlniT     letter*  —  Indletmemt.  — 

Where  as  a  matter  of  fact  the  orlfirinal  let- 
ter was  written  in  Italian  but  the  Informa- 
tion set  It  out  m  English,  the  proper  al- 
lesratlon  Is  to  set  out  that  the  letter  Is  In  a 
forelgrn  langruagre,  a  correct  translation  of 
which  is  as  follows,  and  set  it  out  accord- 
ing: to  Its  EnfiTllsh  meaningr. — ^People  v.  Rlz- 
otto.  30  Cal.  App.  616,  159  Pac.  199. 

2.  Varlanee. — In  a  prosecution  under  this 
section,  where  the  letter  was  set  out  In  haec 
verba  in  the  English  language,  whereas  as 
a  matter  of  fact  It  was  written  in  Italian, 
and  there  is  no  averment  acquainting  the 
defendant  with  the  facts  there  is  a  fatal 
variance  between  the  allegations  of  the  in- 
formation and  the  proof.  In  such  a  case 
the  original  Is  not  admissible  in  evidence 
as  proof. — People  v.  Rlzotto,  30  Cal.  App. 
616,  159  Pac.  199. 

§529. 

1.     False  personation— >lBformatloBi  (rabd. 

8). — ^An  information  under  this  subdivision 
must  allege  affirmatively  the  things  required 
by  it,  or  else  it  should  appear  from  the  act 
of  impersonation  that  the  injury  or  benefit 
referred  to  in  the  section  would  have  been 
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produced.  There  mlffht  be  a  case  where  the 
very  act  of  Impersonation  Itself  would  show 
upon  its  face  that  any  injury  or  benefit 
would  accrue;  but  if  it  did  not  then  the  in- 
formation should  allegre  in  express  terms 
that  the  benefit  or  injury  did  accrue  or 
occur. — People  v.  Chin  You,  30  Cal.  App.  18, 
157  Pac.  623. 


§532. 


1.  False  pretense  Indictment  or  Inform- 
ation.— The  indictment  must  show  that  the 
property  was  obtained  by  means  of  the 
false  pretense  allegred.  Accordinsrlyt  when 
there  appears  to  be  no  natural  connection 
between  the  pretense  and  the  delivery  of  the 
property,  such  additional  facts  as  are  neces- 
sary to  show  the  relation  must  be  allegred. — 
People  V.  Canfield,  2S  Cal.  App.  792,  154 
Pac.  33. 

2.  An  indictment  for  obtaining  money  by 
false  pretenses  which  alleges  that  the  de- 
fendant, with  intent  to  defraud  certain  par- 
ties out  of  their  money,  falsely  and  un- 
truthfully represented  that  he  was  the 
owner  and  holder  of  a  certain  promissory 
note  secured  by  a  mortgage,  and  that  by 
reason  of  such  false  and  fraudulent  repre- 
sentations and  pretenses,  such  parties  rely- 
\ng  upon  such  representations  and  preten- 
sions and  believlnsr  the  same,  were  thereby 
induced  to  and  did  pay  over  to  the  defend- 
ant a  specified  sum  of  money  of  the  moneys 
belongringr  to  them,  is  insufilclent.  since  it 
fails  to  disclose  any  natural  or  causal  con- 
nection between  the  allecped  false  represen- 
tations and  the  delivery  of  the  money. — 
People  V.  Canfield,  28  Cal.  App.  792,  164 
Pac.  33. 

3.  An  indictment  or  Information  charglngr 


the  crime  of  obtaining  money  or  property 
bj'  false  representations  and  pretenses  must 
show  the  facts  as  to  what  the  pretenses 
were;  that  there  was  an  intent  to  defraud, 
the  name  of  the  person  defrauded,  with  a 
description  of  the  property  and  a  statement 
of  its  value,  togrether  with  an  allegration  that 
the  false  and  fraudulent  pretenses  chargred 
were  relied  upon  by  the  party  who  claims  to 
have  been  defrauded,  and  that  he  was  in- 
duced thereby  to  part  with  his  property. — 
People  V.  Haas,  28  Cal.  App.  182,  161  Pac. 
672. 

4.  Where  an  information  charging  the 
obtaining:  of  money  by  false  pretenses  con- 
tains all  of  such  averments,  it  is  not  essen- 
tial to  expressly  allege  that  the  purpose  for 
which  the  money  was  delivered  was  tliat 
contemplated  by  the  ofliender.  at  least  when 
the  statement  of  the  pretenses  in  themselves 
shows  precisely  what  the  purpose  was. — 
People  V.  Haas,  28  Cal.  App.  182,  151  Pac 
672. 

5.  -^iVerdlct  us  to  valno. — In  a  prosecu- 
tion under  this  section  it  is  sufficient  for 
the  Jury  to  find  that  the  defendant  was 
guilty  as  charged  in  the  information,  and  a 
statement  in  the  verdict  concerning  the 
value  of  the  property  is  an  immaterial  ad- 
dition.— ^People  V.  Keach,  28  Cal.  App.  194, 
151  Pac.  747. 


§533. 


1.     S^lllnff    land    twice  —  Const  met  Ion. — 

Where  one  has  conveyed  land  for  a  good  but 
not  a  valuable  consideration  to  his  wife 
and  afterwards  conveys  it  to  another  he  is 
guilty  of  a  violation  of  this  section. — ^Purcel! 
V.  Victor  Power  &  Mln.  Co.,  29  Cal.  App.  504, 
156  Pac.  1009. 


CHAPTER  VIII. 

FALSE  PERSONATION  AND  CHEATS. 
i  537d.  Removing  automobile  subject  to  lien  a  misdemeanor  [new]. 


§536. 

FALSE    STATEMENTS    BY    BROKER,   ETC. 

1.  Construction  of  section. 
2,  3.  Indictment. 
4,  5.  Evidence. 

1.  Construction  of  section. — This  section 
prescribes  that  one  selling  mortgaged  prop- 
erty without  the  prescribed  notice  is  guilty 
of  larceny  and  "is  punished  accordingly." 
The  crime  therefore  is  either  grand  or  petit 
larceny,  dependent  upon  the  kind  or  value 
of  the  property  taken. — People  v.  Phillips, 
30  Cal.  App.  31,  157  Pac.  1003. 

2.  Indictment. — In  a  prosecution  for  sell- 
ing mortgaged  personal  property  without 
informing  the  mortgagee  of  the  sale  or  the 
intended  purchaser  of  the  mortgage,  the  in- 
tent with  which  the  act  was  done,  not  being 
an  element  of  the  offense,  need  not  be  al- 
leged or  proved,  as  the  law  imputes  the  act 
knowingly  done  was  with  a  criminal  Intent. 
— People  V.  Phillips,  27  Cal.  App.  409,  150 
Pac.  75. 

3.  Where  the  Intent  is  not  made  an  af- 


firmative element  of  the  offense,  the  law 
interprets  that  the  act  knowingly  done  was 
of  a  criminal  Intent  and  it  need  not  be  al- 
leged or  proven,  and  an  instruction  to  that 
effect  is  in  accordance  with  the  law. — ^People 
V.  Phillips,  30  Cal.  App.  31,  157  Pac.  1003. 

4.  Evidence. — ^In  a  prosecution  for  selling 
mortgaged  personal  property  without  in- 
forming the  mortgagee  of  the  sale  or  the 
intended  purchaser  of  the  mortgage  it  Is 
prejudicial  error  to  admit  evidence  showing 
the  sale  by  the  defendant  of  property  in- 
cluded in  other  mortgages  than  that  set 
forth  in  the  information,  for  the  purpose  of 
proving  the  Intent  with  which  the  act  com- 
plained of  was  committed. — ^People  v.  Phil- 
lips. 27  Cal.  App.  409.  150  Pac.  75. 

5.  In  a  prosecution  for  selling  mortgaged 
cattle  without  informing  the  mortgagee  of 
the  sale  and  the  purchaser  of  the  mortgage, 
the  mere  fact  that  the  mortgaged  cattle 
could  not  be  found  on  the  defendant's 
ranch  was  not  of  itself  evidence  of  a  sale  to 
any  one. — People  v.  Phillips.  27  Cal.  App. 
409,  150  Pac.  76. 
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§6S7d.    BEMOVINO   AUTOMOBILE   SUBJECT   TO   LIEN   A   HISDE- 

MEANOR.  Any  person  who  surreptitioasly  or  by  false  pretenses  obtains  or  removes 
from  any  garage  or  repair  shop  any  automobile  or  other  personal  property  upon  which 
the  proprietor  or  manager  thereof  would  be  entitled  to  a  lien,  pursuant  to  the  provi- 
sions of  section  three  thousand  fifty-one  of  the  Civil  Code,  Is  guilty  of  a  misdemeanor. 

History:     Enactment  approved  May  7,  1917,  Stats,  and  Amdts.  1917, 
p.  291.    In  effeot  July  27,  1917. 


§548. 

BURNING,  BTC,  PROPBRTY  TO  DBFRAVD 

INSURBR. 

1.  Construction  of  section — Head-note. 

2.  Elements  of  the  offense. 

3,  4.  Indictment  or  Information — Allegations 

In. 
6,  6.  Instructions. 

1.  Coastruetlon   of  NcetfoBr— ^c«4«Biote.^ 

The  head-note  "Burning  or  destroying  prop- 
erty insured"  is  not  a  mere  editor's  note,  but 
an  integral  part  of  the  section. — ^Matter  of 
Application  of  Wilson,  SO  Cal.  App.  567.  168 
Pac.  1050. 

2.  Blementa  of  tke  eJKemie. — The  essen- 
tial facts  are  that  the  property  was  insured 
against  such  loss  and  that  the  defendant 
burned  or  otherwise  injured  or  destroyed 
the  property  with  intent  to  defraud  or  preju- 
dice the  insurer.  A  statement  of  the  fact 
that  the  property  burned  was  property  of 
any  particular  person  is  not  essential  to  a 
complete  description  of  the  offense,  for  the 
defendant  might  be  guilty  even  if  the  prop- 
erty belonged  to  himself.  The  question  of 
ownership  arises  only  as  a  matter  of  evi- 
dence for  the  purpose  of  showing  that  the 
person  in  whose  favor  the  policy  had  been 
issued  had  an  insurable  interest  in  the  prop- 
erty described  in  the  policy. — ^People  v.  Bar- 
bera,  29  Cal.  App.  604,  167  Pac.  532. 

8.  iDdletment  or  Information -*  AUeso* 
tloBs  In. — In  a  prosecution  for  the  crime  de- 
fined in  section  548  of  the  Penal  Code,  pro- 
viding "that  every  person  who  willfully 
burns  or  in  any  other  manner  injures  or 
destroys  any  property  which  is  at  the  time 
insured  agrainst  loss  or  damage  by  lire,  or 
by  any  other  casualty,  with  intent  to  de- 
fraud or  prejudice  the  insurer,  whether  the 
same  be  the  property  of  or  in  possession  of 
such  person,  or  of  any  other,  is  punishable 
by  imprisonment  in  the  state  prison  not  less 
than  one  nor  more  than  ten  years,"  it  is 
not  necessary  to  state  in  the  indictment  the 
name  of  the  person  to  whom  the  property 


belonged,  or  who  was  the  beneficiary  of  the 
insurance;  as  the  question  of  ownership 
would  arise  only  as  a  mattor  of  evidence 
for  the  purpose  of  showing  that  the  person 
in  whose  favor  the  policy  had  been  issued 
had  an  insurable  interest  in  the  property. — 
People  V.  Barbera,  29  Cal.  App.  604,  157  Pac. 
632. 

4.  The  information  Is  not  void  for  uncer- 
tainty because  of  the  failure  to  state  facts 
constituting  the  intended  fraud  upon  the 
insurance  company,  or  the  particular  cir- 
cumstances connecting  the  doCendant  with 
that  element  of  the  offense. — ^People  v. 
Truax,  30  Cal.  App.  571,  158  Pac.  510. 

5.  Inatmetlons. — In  such  a  prosecution  an 
instruction  deflningr  malice  as  a  necessary 
infirredient  of  arson  is  orroneouii.  since  the 
crime  charged  is  not  arson,  but  is  not  such 
prejudicial  error  as  will  alone  Justify  a  re- 
versal of  the  Judgment. — People  v.  Barbera, 
29  Cal.  App.  604,  157  Pac.  532. 

6.  In  such  a  prosecution  it  is  not  error 
to  admit  in  evidence  certain  photographs 
taken  a  few  hours  after  the  fire,  showing 
the  appearance  of  the  building  at  the  time 
the  photographs  were  taken. — People  v. 
Barbera,  29  Cal.  App.  604,  157  Pac.  532. 


§549. 


1.  PresentlniT  false  proofs  of  loos— Con- 
st motion  of  section— Hend«notCw--/rh€  head- 
note  "PresentlnfiT  false  proofs  In  support  of 
a  claim  upon  policy  of  insurance"  is  not  a 
mere  editor's  note,  but  an  integral  part  of 
the  section. — Matter  of  Applieatlon  of  Wil- 
son. 30  Cal.  App.  567,  158  Pac.  1050. 

2.  — AeH«1ent  Inonranee  not  Indnded. — 
This  section  does  not  include  the  presenta- 
tion of  a  false  or  fraudulent  claim  or  proofs 
in  support  of  such  claim  upon  a  contract  of 
accident  Insurance;  an  information  charg- 
ingr  such  states  no  criminal  offense  under 
this  section,  and  one  convicted  thereunder 
may  be  discharcped  on  habeas  corpus. — Mat- 
ter of  Application  of  Wilson,  30  Cal.  App. 
667.  158  Pac.  1050. 
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CHAPTER  XIII. 

FRAUDULENT  INSOLVENCIES  BY  CORPORATIONS,  AND  OTHER  FRAUDS 

IN  THEIR  MANAGEMENT. 

{  561.  Bank  officer,  etc.,  overdrawing  his  account,  etc. 

{  561a.  Bank  officer,  etc.,  abstracting  or  wilfully  misapplying  money  [new]. 

§  561b.  Frauds  by  director  of  bank  [new], 

§  561c.  Guaranty  in  sum  beyond  legal  amount  [new]. 

I  561d.  Loan  to  director  [new]. 

I  563a.  False  entry  by  officer,  etc.,  of  bank  [new]. 

I  563b.  Circulating  false  nmiors  regarding  bank  [new]. 

§  661.    BANE  OFFICER,  ETC.,  OVERDRAWINO  HIS  AOOOTTNT,  ETC. 

An  officer,  director,  agent,  teller,  clerk  or  employee  of  any  bank,  who,  either, 

1.  Knowingly  overdraws  his  account  with  such  bank  and  thereby  obtains  the 
money>  notes  or  funds  of  any  such  bank;   or 

2.  [Asking,  etc.,  commlMion,  etc.]  Asks  for,  receives,  or  consents  or  aerrees  to 
receive,  any  commission,  emolument,  gratuity  or  reward,  or  any  promise  of  any 
commission,  emolument,  gratuity  or  reward,  or  any  money,  property  or  thing  of  value 
or  of  personal  advantage  for  procuring  or  endeavoring  to  procure  for  any  person, 
firm  or  corporation,  any  loan  from,  or  the  purchase  or  discount  of  any  paper,  note, 
draft,  check  or  bill  of  exchange  by  any  such  bank,  or  for  permitting  any  person,  firm 
or  corporation  to  withdraw  any  account  with  such  bank,  is  guilty  of  a  felony. 

History:  Enacted  February  14,  1872;  amended  by  Code  Commis- 
sion, Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  468;  Act  held 
unconstitutional,  see  History,  Kerr's  Cyc.  C.  C,  §4,  Cyc.  Pen.  C,  §5; 
amended  May  17, 1917,  Stats,  and  Amdts.  1917,  p.  579.  in  effect  July  27, 
1917. 

§661&.    BANK  OFFICER,  ETC.,  ABSTRACTINO  OR  WILFULLY  inS- 

MISAPPLTING  MONEY.  Any  officer,  director,  trustee,  employee  or  agent  of  any 
bank  in  this  state,  who  abstracts  or  wilfully  misapplies  any  of  the  money,  funds  or 
property  of  such  bank,  or  wilfully  misapplies  Its  credit,  is  guilty  of  a  felony.  Nothing 
in  this  section  shall  be  deemed  or  construed  to  repeal,  amend  or  impair  any  existing 
provision  of  law  prescribing  a  punishment  for  any  such  aoffehse. 

History:  Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  579.    In  effect  July  27,  1917. 

§  661b.  FRAUDS  BY  DIRECTOR  OF  BANK.  Every  director  of  a  bank 
in  this  state  who 

1.  In  case  of  the  fraudulent  insolvency  of  such  bank,  shall  have  participated  in 
such  fraud;  or 

2.  Wilfully  does  any  act  as  such  director  which  is  expressly  forbidden  by  law  or 
wilfully  omits  to  perform  any  duty  imposed  upon  him  as  such  director  by  law,  is 
guilty  of  a  misdemeanor. 

The  Insolvency  of  a  bank  is  deemed  fraudulent  unless  Its  affairs  appear  upon  investi- 
gation to  have  been  administered  clearly,  legally  and  with  the  same  care  and  diligence 
that  agents  receiving  a  compensation  for  their  services  are  bound,  by  law,  to  observe. 

History:  Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  679.    In  effect  July  27,  1917. 

§661c.  OUARANTY  IN  SUM  BEYOND  LEOAL  AMOUNT.  An  officer 
or  agent  of  any  bank  in  this  state,  who  makes  or  delivers  any  guaranty  or  endorsement 
on  behalf  of  such  bank,  whereby  it  may  become  liable  upon  any  of  its  discounted  notes, 
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bills  or  obligations,  in  a  sum  beyond  the  amount  of  loans  and  discounts  which  such 
bank  may  legally  make,  is  guilty  of  a  misdemeanor. 

History:     Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  580.     In  effect  July  27,  1917. 

§661d.  LOAN  TO  DIKEOTOB.  A  director  of  a  bank,  organized  nnder 
the  laws  of  this  state,  who  concurs  In  any  vote  or  act  of  the  directors  of  such  corpora- 
tion, or  any  of  them,  by  which  it  is  intended  to  make  a  loan  or  discount  to  any  director 
of  such  corporation,  or  upon  paper  upon  which  any  such  director  is  liable  or  respon- 
sible to  an  amount  exceeding  the  amount  allowed  by  the  statutes;  or 

[Deposit  with  corporation  to  make  loan.]  Any  director,  trustee,  officer  or  employee 
of  any  such  bank  who  makes  or  maintains,  or  attempts  to  make  or  maintain,  a  deposit 
of  such  bank's  funds  with  any  other  corporation  on  condition,  or  with  the  understand- 
ing, express  or  implied,  that  the  corporation  receiving  such  deposit  make  a  loan  or 
advance,  directly  or  indirectly,  to  any  director,  trustee,  officer  or  employee  of  the  corpo- 
ration so  making  or  maintaining  or  attempting  to  make  or  maintain  such  deposit;  or 

[Concealing  accounts  or  loans.]  Any  officer  or  employee  of  any  such  bank  who  inten- 
tionally conceals  from  the  directors  or  trustees  of  such  bank  any  discounts  or  loans 
made  by  it  between  the  regular  meetings  of  its  board  of  directors  or  trustees,  or  the 
purchase  of  any  securities  or  the  sale  of  its  securities  during  the  same  period,  or 
knowingly  fails  to  report  to  the  board  of  directors  or  trustees  when  required  to  do 
so  by  law,  all  discounts  or  loans  made  by  it  and  all  securities  purchased  or  sold  by 
it  between  the  regular  meetings  of  its  board  of  directors  or  trustees,  is  guilty  of  a 
misdemeanor. 

Nothing  in  this  section  shall  render  any  loan  made  by  the  directors  of  any  bank, 
in  violation  thereof,  invalid. 

History:     Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  580.    in  effect  July  27,  1917. 

§563a.  rALSE  ENTRY  BY  OFFICER^  ETC.,  Or  BANK.  Any  officer, 
director,  trustee,  employee  or  agent  of  any  bank  organized  under  the  laws  of  this 
state,  who  makes  a  false  or  untrue  entry  in  any  book  or  any  report,  tag  or  statement, 
of  the  business,  affairs  or  condition,  in  whole  or  in  part,  of  such  corporation,  with 
intent  to  deceive  any  officer,  director  or  trustee  thereof,  or  any  agent  or  examiner, 
private  or  official,  employed  or  lawfully  appointed  to  examine  into  its  condition  or 
into  any  of  its  affairs,  or  any  public  officer,  office  or  board  to  which  such  bank  is 
required  by  law  to  report,  or  which  has  authority  by  law  to  examine  into  its  affairs 
or  into  any  of  its  affairs,  or  who,  with  like  intent,  wilfully  omits  to  make  a  new  entry 
of  any  matter  particularly  pertaining  to  the  business,  property,  affairs,  assets  or 
accounts  of  such  bank  in  any  book,  report,  statement,  or  tag  of  such  bank  made, 
written  or  kept,  or  required  to  be  made,  written  or  kept  by  him  or  under  his  direction, 
is  guilty  of  a  felony. 

History:     Enactment  approved  May  17,  1917,  Stats,  and  Amdts.  1917, 
p.  580.    In  effect  July  27,  1917. 

§663b.    OmOXTLATINO   FALSE   RUMORS   REOARDINO   BANK.    Any 

person  who  wilfully  and  knowingly  makes,  circulates  or  transmits  to  another  or  others 
any  statement  or  rumor,  written,  printed  or  by  word  of  mouth,  which  is  untrue  in  facts 
and  is  directly  or  by  inference  derogatory  to  the  financial  condition  or  affects  the 
solvency  or  financial  standing  of  any  bank,  doing  business  in  this  state,  or  who  know- 
ingly counsels,  aids,  procures  or  induces  another  to  start,  transmit  or  circulate  any 
such  statement  or  rumor,  is  guilty  of  a  misdemeanor  punishable  by  a  fine  of  not  more 
than  one  thousand  dollars  or  by  imprisonment  for  not  more  than  one  year,  or  both. 

History:     Enacted  April  11,  1917,  Stats,   and  Amdts.   1917,   p.   92. 
In  effect  July  27,  1917. 
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§664. 

FALSE  REPORTS  BY  CORPORATE 
OFFICER^ 

1.  Information — Duplicity. 

2.  Defenses. 

3.  Evidence. 


1.  Imf6riiiattoB.*DvpIlclt7. — An  informa- 
tion under  this  section  chargring:  the  defend- 
ant with  making:  and  concurring:  in  the 
making:  of  statements  which  were  untrue 
does  not  charg:e  two  offenses. — ^People  v. 
Youtz,  26  Cal.  App.  440,  147  Pac.  222. 


2.  DefeMiea. — It  can  not  be  claimed  that 
the  misleading:  portion  of  the  report  con- 
stituted only  an  expression  of  opinion  as  to 
value  and  not  a  statement  of  a  definite 
fact. — People  v.  Youtz,  26  Cal.  App.  440,  147 
Pac.  222. 

8.  Evldemce. — In  a  prosecution  under  this 
section  evidence  is  admissible  of  circular 
letters  containing:  false  statements  as  to  tbe 
corporation  affairs  furnished  by  the  defend- 
ant to  persons  selling:  stock  and  mailed  to 
the  stockholders. — People  v.  Youts.  26  CaL 
App.  440,  147  Pac.  222. 


TITLE  XIV. 

MALICIOUS  MISCHIEF. 

S  599f .  Killing  of  elk  a  felonj. 
f  602.  MalieiouB  injury  to  freehold. 


§691. 


1.  iBjoric*  to  telesmphf  cte.. 
■tnictiom. — ^The  1906  amendment  does  not  re- 
peal section  598.  The  words  "any  other  line 
used  to  conduct  electricity"  are  within  the 
rule  of  construction  known  as  ejusdem  g:en- 
eris,  and  refer  to  thing:s  of  the  same  g:eneral 
nature  as  those  specified.  It  is  a  matter  of 
common  knowledg:e  that  wires  used  to  con- 


duct electric  currents  of  hlffh  voltase  are 
heavier  and  more  carefully  insulated  than 
those  used  for  teleg:raph,  telephone,  fire  and 
burgrlar  alarms,  and  it  was  such  wires  as 
the  creneral  langiiag:e  of  this  section  was 
intended  to  apply,  and  not  the  wires  de- 
voted to  the  purposes  so  distinctly  set  forth 
in  section  598. — Matter  of  Petition  of  John- 
son, 167  Cal.  142,  188  Pac.  740. 


§  69ef .  EILLINO  or  ELK  A  FELONY.  Every  person  who  wilfully  kills 
any  elk,  is  guilty  of  a  felony,  and  is  punishable  by  imprisonment  in  the  state  prison 
for  a  term  not  exceeding  two  years  and  the  possession  of  any  elk  meat  shall  be 
prima  facie  evidence  of  a  violation  of  this  act. 


History:  Enactment  approved  March  19,  1907,  Stats,  and  Amdts. 
1907,  p.  687,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  531;  amended  April  5, 
1917,  Stats,  and  Amdts.  1917,  p.  39.     In  effect  July  27,  1917. 


§600. 


II 


1.  Bnralms  mtrueturem  Conmtruetimn  of 
■ectlom. — The  malice  mentioned  herein  la  not 
a  particular  malice  which  becomes  as  of  the 
intent  with  which  the  crime  is  committed, 
but  is  the  malice  mentioned  in  section  7, 
subdivision  4  of  this  code.  It  is  only  in 
cases  where  in  the  description  of  the  offense 
some  qualification  is  made  as  to  the  mean- 
ing of  that  term,  or  as  to  the  proof  thereof, 
that  a  defendant  has  a  right  to  further  in- 
struction on  malice. — ^People  v.  Wilkinson.  30 
Cal.  App.  473.  158  Pac.  1067. 

2.  — <k»rpiui  delicti*  proof  oC — In  a  prose- 
cution for  burning  a  pile  of  baled  hay  the 
corpus  delicti  is  sufficiently  proven  by  the 
testimony  of  the  officer  who  found  the  hay 
burning  describing  the  conditions  as  he  dis- 
covered them  and  the  location  of  the  hay. — 
People  V.  Wilkinson.  30  Cal.  App.  473,  158 
Pac.  1067. 

§601. 

MALICIOUB  USB  OF  DYNAMITB. 

1-4.  Construction  of  section. 
6.  Indictment  or  Information. 

1.  Comstmctlom  of  aectton. — The  words 
"where  human  beings  usually  Inhabit,"  etc., 
were     not     Intended    to    qualify    the    words 


building,  vessel,  church,"  etc.,  but  only 
to  qualify  the  words  "or  other  places." — 
People  V.  Cole.  28  Cal.  App.  448,  152  Pac 
946. 

2.  The  object  of  the  enactment  of  this 
section  was  to  deter  people  from  the  un- 
lawful use  of  dynamite  In  injuring  and  de- 
stroying property,  and  also  in  injuring  or 
intimidating  human  beings. — People  v.  Cole. 
28  Cal.  App.  448.  152  Pac.  945. 

3.  To  maliciouBly  place  dynamite  in  a 
building  with  Intent  to  injure  or  destroy  It 
without  any  Intent  to  injure  or  intimidate 
a  human  being,  is  made  a  crime  by  this  sec- 
tion.— People  V.  Cole,  28  CaL  App.  448.  152 
Pac.  945. 

4.  A  crime  may  be  committed  hereunder 
In  the  use  of  dynamite  at  places  where 
human  beings  do  not  inhabit,  assemble,  pass 
or  repass. — People  v.  Cole,  28  Cal.  App.  448, 
152  Pac.  945. 

5.  Indlctmeiit  or  lAforntattoa. — ^The  In- 
formation need  not  charge  an  Intent  on  the 
part  of  the  defendant  to  Injure,  Intimidate 
or  terrify  any  particular  human  being.  Nor 
need  It  state  that  the  cafoln  or  dwelling- 
house  was  "a  place  where  human  beings 
usually  Inhabit,  assemble,  pass  or  repasa" — 
People  V.  Cole,  28  Cal.  App.  448,  152  Pac. 
945. 
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§  602.  MALIOIOnS  INJURY  TO  FREEHOLD.  Every  person  who  wilfully 
oommlts  any  trespass  by  either: 

1.  Cutting  down,  destroying,  or  injuring  any  l(ind  of  wood  or  timber  standing  or 
growing  upon  the  lands  of  another; 

2.  Carrying  away  any  i(ind  of  wood  or  timber  lying  on  such  lands; 

3.  Maiicioutly  injuring  or  severing  from  the  freehold  of  another  anything  attached 
thereto,  or  the  produce  thereof; 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situated  within  the  limits  of  any 
incorporated  city,  without  the  license  of  the  owner  or  legal  occupant  thereof,  any 
earth,  soil,  or  stone; 

5.  Digging,  talcing,  or  carrying  away  from  land  in  any  city  or  town,  laid  down  on 
the  map  or  plan  of  such  city,  or  otherwise  recognized  or  established  as  a  street,  alley, 
avenue,  or  park,  without  the  license  of  the  proper  authorities,  any  earth,  soil  or  stone; 

6.  Maiicioutly  tearing  down,  damaging,  mutilating  or  destroying  any  sign,  sign- 
board or  notice  placed  upon,  or  affixed  to,  any  property  belonging  to  the  state,  or  to 
any  city,  county,  city  and  county,  town  or  village,  by  the  state  or  by  an  automobile 
association,  which  sign,  signboard  or  notice  is  intended  to  indicate  or  designate  a  road 
or  roads,  or  a  highway  or  highways,  or  is  Intended  to  direct  travelers  from  one  point 
to  another;  or  putting  up,  affixing,  fastening,  printing,  or  painting  upon  any  property 
belonging  to  the  state,  or  to  any  city,  county,  town,  or  village,  or  dedicated  to  the 
public,  or  upon  any  property  of  any  person,  without  license  from  the  owner,  any 
notice,  advertisement,  or  designation  of,  or  any  name  for  any  commodity,  whether  for 
sale  or  otherwise,  or  any  picture,  sign,  or  device  intended  to  call  attention  thereto; 

7.  Entering  upon  any  lands  owned  by  any  other  person  whereon  oysters  or  other 
shellfish  are  planted  or  growing;  or  injuring,  gatheiing,  or  caiTviug  away  any  oysters 
or  other  shellfish  planted,  growing,  or  being  on  any  such  lands,  whether  covered  by 
water  or  not,  without  the  license  of  the  owner  or  legal  occupant  thereof;  or  destroying 
or  removing,  or  causing  to  be  removed  or  destroyed,  any  stakes,  marks,  fences,  or 
signs  intended  to  designate  the  boundaries  and  limits  of  any  such  lands; 

8.  Wilfully  opening,  tearing  down,  or  otherwise  destroying  any  fence  on  the  inclosed 
land  of  another,  or  opening  any  gate,  bar,  or  fence  of  another  and  wilfully  leaving  it 
open  without  the  permission  of  the  o^'ner,  or  maliciously  tearing  down,  mutilating, 
or  destroying  any  sign,  signboard,  or  other  notice  forbidding  shooting  on  private 
property;  or 

9.  Entering  any  inciosure  belonging  to,  or  occupied  by  another,  for  the  purpose  of 
hunting,  shooting,  killing,  or  destrosring  any  kind  of  game  within  such  inciosure,  with- 
out having  first  obtained  permission  from  the  owner  of  such  inciosure; 

Is  guilty  of  a  misdemeanor. 

History:  Enacted  February  14,  1872,  founded  on  §  138,  Criminal 
Practice  Act,  1850,  Stats.  1850,  p.  246;  Act  April  19,  1862,  Stats,  and 
Amdts.  1862,  p.  307;  §1,  Act  April  27,  1863,  Stats.  1863,  p.  739;  Act 
March  2,  1864  (Stats.  1864,  p.  136),  and  Supplement  thereto,  in  Act 
April  4,  1864,  Stats.  1864,  p.  361,  and  Act  April  2,  1866,  Stats.  1865-6, 
p.  710;  amended  March  30,  1874,  Code  Amdts.  1873-4,  p.  434;  March  30, 
1878,  Code  Amdts.  1877-8,  p.  118;  amended  by  Code  Commission,  Act 
March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  474;  Act  held  unconstitu- 
tional, see  History,  §5  ante;  amendment  re^nacted  March  21,  1905, 
Stats,  and  Amdts.  1905,  pp.  688,  689;  the  amendment  consisting  of  the 
additions  of  subdivisions  8,  9;  subdivision  8  is  a  codification  of  §§  1,  2, 3, 
Act  March,  1872,  Stats.  1871-2,  p.  384;  subdivision  9  is  a  codification 
of  §  3,  Act  March  23.  1876,  Stats.  1875-6,  p.  800;  amended  May  10,  1917, 
Stats,  and  Amdts.  1917,  p.  319.    In  effect  July  27,  1917. 
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TITLE  XV. 

MISCELLANEOUS  CKIMES. 

CHAPTER  i. 

VIOLATION  OF  THE  LAWS  FOR  THE  PRESERVATION  OF  GAME  AND  FISH. 

§  626.  Bucks,  snipe,  quail,  etc.,  may  not  be  killed  when. 

§  626a.  Doves,  may  not  be  killed  when. 

I  626e.  Hunting  female  deer,  spotted  fawn,  etc.,  misdemeanor. 

§  626 j.  Tracking  deer  with  more  than  one  dog,  misdemeanor. 

I  6261.  Permission  to  take  fish  and  game  for  scientific,  etc.,  purposes. 

§  626o.  Shooting  duck  from  launch,  etc.,  misdemeanor. 

I  626p.  Catching,  killing,  etc.,  beaver ;  misdemeanor. 

§  626r.  Selling  aigrettes,  etc.,  penalty  [new]. 

§  6268.  Protection  of  game  and  fish  in  certain  districts. 

§  626u.  Afidavit  when  shipping  deer  [new]. 

§  627a.  Certain  game  not  to  be  shipped.    Misdemeanor. 

I  627b.  Limit  as  to  shipment  of  certain  game.    Misdemeanor. 

§  628.  Protection  and  preservation  of  fish.    Shrimps,  spiny  lobster  and  crabs. 

§  628a.  [Same.]  Striped  bass  and  shad.  Closed  season.  Penalty. 

§  628b.  Protection  of  bass,  Sacramento  perch,  sunfish,  etc.    Misdemeanor. 

§  628e.  Protection  of  whiting,  barracuda,  etc.    Misdemeanor. 

§  628f .  Protection  of  abalone,  pismo  clams,  etc    Penalty. 

§  628 j.  Protection  of  salt-water  eels.    Penalty  [new] . 

§  629.  Screens  over  mill-races,  pipes,  etc.    Penalty  for  refusal  to  maintain. 

I  63 Id.  License  to  raise  domesticated  game-birds  or  mammalfl,  as  a  business. 

§  631e.  Revocation  of  license  [new]. 

§  632.  Protection  of  trout.    Misdemeanor. 

§  632c.  Sale  of  trout  a  misdemeanor  [new]. 

§  633.  Protection  of  golden  trout.    Misdemeanor. 

§  634.  Protection  of  salmon.    Misdemeanor. 

§  636.  Protection  of  fish.    Net,  trap,  line,  etc.    Misdemeanor. 

§  637.  Fish  commissioner  to  examine  dams;  fishways  to  be  constructed.    Penalty. 

S  637a.  Killing  of  birds  other  than  game,  misdemeanor. 

§  637 1^  [g] .  ' '  Predatory  animals, ' '  defined. 

§  626.    DUCKS,  SNIPE,  QUAIL,  ETC.,  MAT  NOT  BE  KILLED  WHEN. 

Every  person  who,  between  the  first  day  of  February  and  the  fifteenth  day  of  October, 
both  dates  inclusive,  of  any  year,  hunts,  pursues,  takes,  kills  or  destroys,  or  has  in 
his  possession,  any  kind  of  wild  duck,  or  goose,  or  brant,  or  mudhen,  or  galllnnle,  or 
Wilson  snipe;  or  who,  at  any  time,  takes,  kills  or  destroys,  or  has  in  his  possession, 
any  rail,  or  wood  duck,  or  wild  pigeon,  or  any  shore  bird,  except  Wilson  snipe,  or 
any  sandhill  crane,  whooping  crane  or  little  brown  crane;  or  who,  between  the  first 
day  of  February  and  the  fourteenth  day  of  November,  both  dates  inclusive,  of  any 
year,  hunts,  pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession,  any  desert  or 
valley  quail,  or  cottontail  or  brush  rabbit;  or  who,  between  the  first  day  of  December 
and  the  thirty-first  day  of  August,  both  dates  inclusive,  of  the  following  year,  hunts, 
pursues,  takes,  kills,  or  destroys,  or  has  in  his  possession,  any  mountain  quail;  or 
who,  between  the  fifteenth  day  of  October  and  the  fourteenth  day  of  September, 
both  dates  inclusive,  of  the  year  following,  hunts,  pursues,  takes,  kills,  or  destroys, 
or  has  in  his  possession,  any  grouse  Is  guilty  of  a  misdemeanor;  or  who,  between  the 
first  day  of  October  and  the  fourteenth  day  of  August,  both  dates  inclusive,  of  the 
year  following,  hunts,  pursues,  takes,  kills  or  destroys,  or  has  in  his  possession  any 
sagehen,  is  guilty  of  a  misdemeanor;  provided,  that  in  fish  and  game  district  number 
four  every  person  who  at  any  time  hunts,  pursues,  takes,  kills  or  destroys,  or  has 
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in  his  possession  any  sagehen  is  guilty  of  a  misdemeanor;  provided,  further,  that  in 
fish  and  game  districts  numbers  two,  three  and  four,  and  any  fish  and  game  districts 
lying  between  the  northern  boundary  of  Mendocino  county  and  the  southern  boundary 
of  San  Diego  county,  every  person,  who,  between  the  first  day  of  February  and  the 
fourteenth  day  of  November,  both  dates  inclusive,  of  any  year,  hunts,  pursues,  takes, 
kills,  or  destroys,  or  has  in  his  possession,  any  mountain  quail  is  guilty  of  a 
misdemeanor. 

History:  Enacted  February  14,  1872;  amended  June  27,  1876,  Code 
Amdts.  1875-6,  p.  113;  March  30,  1878,  Code  Amdts.  1877-8,  p.  119; 
April  16,  1880,  Code  Amdts.  1880  (Pen.  C.  pt.),  p.  41;  March  19,  1883, 
Stats,  and  Amdts.  1883,  p.  80;  March  24,  1887,  Stats,  and  Amdts.  1887, 
p.  236;  March  31,  1891,  Stats,  and  Amdts.  1891,  p.  472;  March  23,  1893, 
Stats,  and  Amdts.  1893,  p.  278;  March  27,  1895,  Stats,  and  Amdts. 
1895,  p.  256;  March  9,  1897,  Stats,  and  Amdts.  1897,  p.  90;  March  21, 
1901,  Stats,  and  Amdts.  1900-1,  p.  819;  February  2,  1903,  Stats,  and 
Amdts.  1903,  p.  2;  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  255; 
March  21,  1907,  Stats,  and  Amdts.  1907,  p.  760,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  532;  March  22,  1909,  Stats,  and  Amdts.  1909,  p.  670; 
April  8,  1911,  Stats,  and  Amdts.  1911,  p.  810;  June  8,  1915,  Stats,  and 
Amdts.  1915,  p.  1316;  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  £62. 
In  effect  July  27,  1917. 

• 

§626a.  DOVES,  MAT  NOT  BE  KILLED  WHEN.  Every  person  who, 
between  the  first  day  of  December  and  the  thirty-first  day  of  August  of  the  year  fol- 
lowing (both  dates  inclusive),  hunts,  takes,  kills,  pursues  or  destroys  or  has  in  his 
possession  any  dove  is  guilty  of  a  misdemeanor;  provided,  that  in  fish  and  game 
district  number  one,  every  person  who,  between  the  first  day  of  November  and  the 
thirty-first  day  of  July  of  the  year  following  (both  dates  inclusive),  of  any  year,  hunts, 
takes,  kills,  pursues  or  destroys,  or  has  in  his  possession,  any  -dove,  is  guilty  of  a 
misdemeanor. 

History:  Original  section  enacted  March  27,  1895,  and  numbered 
§626b.  Stats,  and  Amdts.  1905,  p.  256;  repealed  March  9,  1897,  Stats, 
and  Amdts.  1897,  p.  92;  re-enacted  March  28,  1901,  Stats,  and  Amdts. 
1900-1,  p.  819;  amended  February  2,  1903,  Stats,  and  Amdts.  1903, 
p.  2;  March  21,  1907,  Stats,  and  Amdts.  1907,  p.  761,  Kerr's  Stats,  and 
Amdts.  1906-7,  p.  533;  April  8,  1911,  Stats,  and  Amdts.  1911,  p.  810; 
May  19,  1915,  Stats,  and  Amdts.  1915,  p.  598;  April  5,  1917,  Stats,  and 
Amdts.  1917,  p.  38.    In  effect  July  27,  1917. 

§626e.    HUNTINO  FEMALE  DEER,  SPOTTED  FAWN,  ETC.,  MISDE- 

MEiANOR.  1.  Every  person  who  hunts,  pursues,  takes  or  destroys  or  has  in  his 
possession  any  female  deer,  spotted  fawn  or  spike  buck,  antelope  or  mountain  sheep 
is  guilty  of  a  misdemeanor. 

2.  [Hunters  to  retain  portion  of  head  bearing  horns.]  Every  person  taking  or 
killing  any  deer  must  retain  in  his  possession  during  the  open  season  and  for  ten  days 
after  the  close  of  the  open  season  the  skin  and  portion  of  the  head  bearing  the  horns 
and  must  produce  this  upon  the  demand  of  any  ofllcer  authorized  to  enforce  the  fish 
and  game  laws.  Any  person  failing  to  comply  with  the  provisions  of  this  section  is 
guilty  of  a  misdemeanor. 

3.  ["Spiked  buck"  defined.]  For  the  purpose  of  this  act,  any  male  deer  with 
nnbranched  horns  or  antlers  shall  be  considered  a  "spiked  buck." 

History:  Enacted  March  27,  1895,  as  §  626d,  Stats,  and  Amdts. 
1895,  p.  256;  repealed  March  9,  1897,  Stats,  and  Amdts.  1897,  p.  921; 
re-enacted  and  section  numbered  §  626e,  March  28,  1901,  Stats,  and 
Amdts.  1901,  p.  820;  amended  May  3,  1915,  Stats,  and  Amdts.  1915, 
p.  338;  April  5,  1917,  Stats,  and  Amdts.  1917,  p.  58.  In  effect  July  27, 
1917. 

§  626f . 

1.  Protecting  reindeer  —  Pnnlnhment.  —  that  fixed  for  a  violation  of  this  section. — 
The   punishment   provided   In   section    19    Is       In  re  Bobbins,  27  Cal.  App.  677,  151  Pac.  14. 
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§626j.    TRAOKINO  DEEB  WITH  MORE  THAN  ONE  DOO,   HI8DE. 

MBANOR.  Eyery  person,  who»  ownlngi  controlling,  or  having  In  hia  posseftBion  any 
dogs,  gaffers,  permits  or  allows  more  than  one  of  said  dogs  to  run,  track  or  trail  any 
deer  at  any  time  daring  the  open  season  that  deer  may  he  lawfully  killed  Is  grnilty 
of  a  misdemeanor. 

Every  person,  who,  owning,  controlling  or  having  in  his  possession  any  dogs,  suffers, 
permits  or  allows  any  of  said  dogs  to  run,  track  or  trail  any  deer  during  the  closed 
season  for  the  taking  of  deer  is  guilty  of  a  misdemeanor. 

History:  Enactment  approved  March  28,  1901,  Stats,  and  Amdts. 
1900-1,  p.  820;  amended  March  24,  1907,  Stats,  and  Amdts.  1907,  p.  761, 
Kerr's  Stata.  and  Amdts.  1906-7,  p.  534;  April  8,  1911,  Stats,  and 
Amdts.  1911,  p.  811;  April  5,  1917,  Stats,  and  Amdts.  1917,  p.  59. 
In  effect  July  27,  1917. 

§  6261.    PEBMI8SI0N  TO  TAKE  FISH  AND  GAME  FOB  SCIENTIFIC, 

ETC.,  PURPOSES.  Nothing  in  this  chapter,  nor  the  Penal  Code,  shall  prohibit  the 
possession  or  the  taking  alive  for  scientific,  educational  or  propagation  purposes  any 
of  the  wild  game  birds  or  game  mammals  or  fishes  of  this  state;  provided,  however, 
permission  to  take,  kill  and  possess  said  wild  game  birds,  game  mammals  or  fishes 
for  said  purposes  shall  have  been  first  obtained  in  writing  from  the  state  board  of 
fish  and  game  commissioners,  and  said  permit  shall  accompany  the  shipment  of  said 
wild  game  birds  or  game  mammals  or  fishes  and  shall  exempt  them  from  seisure 
while  passing  through  any  part  of  this  state,  or  while  in  possession,  in  accordance 
with  said  permit 

[Supervleion  of  board.]  All  game  birds  or  game  mammals  or  fish  taken  under  any 
permit  shall  be  taken  under  the  supervision  of  said  board. 

History:  Enactment  approved  March  28,  1901,  Stats,  and  Amdts. 
1901,  p.  821;  amended  April  6,  1917,  Stats,  and  Amdts.  1917,  p.  139. 
In  effect  July  27,  1917. 

§626o.  SHOOTINO  DUCKS  FBOM  LATTNOH,  ETC.,  UNLAWFITL.  £very 
person  who,  in  the  State  of  California,  shoots  at  any  kind  of  wild  duck  from  a  launch 
or  other  boat  propelled  by  steam,  gasoline,  naphtha,  electricity  or  other  power,  while 
said  launch  or  boat  is  in  motion,  is  guilty  of  a  misdemeanor;  provided,  that  in  fish 
and  game  district  four  A  every  person  who  shoots  at  any  kind  of  wild  duck  from  any 
boat  except  a  sailboat  or  rowboat  is  guilty  of  a  misdemeanor. 

History:  Enactment  approved  March  22,  1909,  Stats,  and  Amdts. 
1909,  p.  671;  amended  May  28,  1917,  Stats,  and  AmdU.  1917,  p.  1279. 
In  effect  July  27,  1917. 

§626p.    CATCHINO.KILLINO,  ETC.,  BEAVER;  MISDEMEANOR.  Every 

person,  who  takes,  catches  or  kills  or  has  in  his  possession  any  beaver,  or  who  has 
in  his  possession  any  green  beaver  hides,  is  guilty  of  a  misdemeanor. 

1.  Provided,  that  the  state  fish  and  game  commission  may  in  writing  authorize 
any  person  to  take,  catch  or  kill  any  beaver,  when  notice  in  writing  is  given  the 
state  fish  and  game  commission  that  beavers  are  endangering  or  destroying  the 
levees  or  other  protective  works  of  any  reclamation  district,  levee  district,  or  swamp 
land  district. 

2.  Provided,  further,  that  the  person  or  persons  so  taking,  catching  or  killing  any 
such  beavers  shall,  within  ten  days  thereafter,  report  in  writing  such  taking,  catching 
or  killing  and  the  place  thereof  to  the  state  fish  and  game  commission,  and  the  state 
fish  and  game  commission  may  thereupon  issue  permission  in  writing  for  the  disposal 
of  such  hide  or  pelt  so  taken,  caught  or  killed. 

3.  Provided,  further,  that  the  provisions  of  this  section  shall  not  apply  to  the  skin 
or  pelt  of  any  beaver  taken,  caught  or  killed  in  any  other  state  or  country  in  which 
the  taking,  catching,  killing  and  sale  of  beavers  is  permitted. 
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4.  [Penalty.]  Every  person  found  guilty  of  a  violation  of  the  provisions  of  this 
section  must  be  fined  in  a  sum  not  less  than  twenty-five  dollars,  nor  more  than  five 
hundred  dollars,  or  [punished  by]  imprisonment  in  the  county  jail  of  the  county  in  which 
the  conviction  shall  be  had  not  less  than  twenty-five  days,  nor  more  than  one  hundred  and 
fifty  days,  or  by  both  such  fine  and  imprisonment. 

History:  Enactment  approved  March  8,  1911,  Stats,  and  Amdts. 
1911,  p.  313;  amended  April  5,  1917,  Stats,  and  Amdts.  1917»  p.  39. 
in  effect  July  27,  1917. 

§626r.  SBLUNa  AIOBETTES,  ETC.,  PENALTY.  Every  person  who, 
after  the  first  day  of  November,  one  thousand  nine  hundred  seventeen,  sells  or  offers 
for  sale  or  has  in  his  possession  for  sale  any  aigrette  or  egret,  osprey,  bird  of  paradise, 
goura,  or  numidi,  or  the  plume  feathers,  quills,  head,  wings,  tail,  skin,  or  parts  of  skin, 
raw  or  manufactured,  of  the  said  aigrette  or  egret,^osprey,  bird  of  paradise,  goura  or 
numidi,  shall  be  guilty  of  a  misdemeanor. 

History:  Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  662.    Ill  effect  July  27,  1917. 

§  626b.    protection  OF  OABIE  AND  FISH  IN  CERTAIN  DISTRICTS. 

Every  person  who,  in  fish  and  game  districts  numbers  one  A,  one  B,  one  C,  one  D, 
one  E,  one  F,  one  G,  one  H,  one  I,  one  J,  one  K,  one  L,  two  A,  three  A,  three  B, 
three  C,  three  D,  four  A,  four  B«  four  C,  four  D,  four  E,  four  F,  hunts,  pursues,  takes, 
catches,  kills,  destroys,  or  has  in  his  possession  any  wild  bird  or  wild  animal, 
excepting  the  predatory  birds  and  animals  designated  in  this  chapter,  or  who,  within 
the  boundaries  of  said  fish  and  game  districts  numbers  one  A,  one  B,  one  C,  one  D, 
one  E,  one  F,  one  O,  one  H,  one  I,  one  J,  one  K,  one  L,  two  A,  three  A,  three  B, 
three  C,  three  D,  three  E,  four  A,  four  B,  four  C,  four  D,  four  E,  hunts,  pursues,  takes, 
catches,  kills,  destroys  or  has  in  his  possession  any  predatory  bird  or  animal,  without 
first  having  secured  written  permission  from  the  board  of  fish  and  game  commis- 
sioners, shall  be  guilty  of  a  misdemeanor;  provided,  that  nothing  in  this  act  shall 
prohibit  the  hunting,  pursuing  and  killing  of  water  fowl  in  game  district  four  A,  in 
accordance  with  the  provisions  prescribed  in  this 'chapter. 

Every  person  who,  in  fish  and  game  district  number  twenty-six,  takes,  catches,  kills 
or  has  in  possession;  any  fish  is  guilty  of  a  misdemeanor. 

[Penalty.]  Every  person  found  guilty  of  a  violation  of  any  of  the  provisions  of 
this  section  shall  be  punishable  by  a  fine  of  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  in  the  county 
in  which  conviction  shall  be  had,  not  less  than  fifty  days  nor  more  than  one  hundred 
fifty  days,  or  by  both  such  fine  and  imprisonment  All  fines  and  forfeitures  collected 
for  any  violation  of  any  of  the  provisions  of  this  section  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  fish  and  game  preservation  fund.  Nothing  in  this  act 
shall  prohibit  the  fish  and  game  commission  or  persons  authorized  by  them,  from 
taking  at  all  times  and  in  any  manner  such  fish  or  game  as  they  may  deem  necessary 
for  scientific  purposes,  or  purposes  of  propagation. 

History:  Enactment  approved  May  19,  1915,  Stats,  and  Amdts.  1915^ 
p.  605;  amended  May  28, 1917,  Stats,  and  Amdts.  1917,  p.  1042.  In  efTeet 
July  27,  1917. 

§  626u.  AFFIDAVIT  WHEN  SHIPPINO  DEER.  Any  person  lawfully  kill- 
ing a  deer  during  the  open  season  may  ship  such  entire  deer  to  any  part  of  the  state 
during  the  open  season  for  the  killing  of  deer  in  the  district  in  which  the  animal  Is 
killed,  provided  that  an  affidavit  is  made  before  a  Justice  of  the  peace  or  notary 
public,  in  which  affidavit  is  set  forth  the  date  and  place  of  killing,  the  name  and 
address,  the  number  of  hunting  license  of  the  party  killing  and  shipping  th9  deer, 
the  name  and  address  of  the  party  to  whom  the  deer  is  shipped.  The  original  of  this 
affidavit  must  immediately  be  filed  with  the  fish  and  game  commission  In  San  Fran- 
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Cisco,  a  copy  attached  to  the  carcass  of  the  deer  shipped  and  a  copy  left  on  file  with 
the  notary  public  or  justice  of  the  peace  before  whom  the  affidavit  is  made.  After 
such  deer  is  received  in  the  district  in  which  the  season  is  closed,  if  it  is  desired  to 
distribute  It  to  two  or  more  persons,  the  receiver  must  at  once  file  with  the  fish  and 
game  commission  a  list  of  the  persons  receiving  any  part  of  the  said  deer. 

[Penalty.]  Every  person  falling  to  comply  with  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and  is  punishable  by  a  fine  of  not  less  than  twenty-five  dollars 
nor  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county  jail,  in  the 
county  In  which  the  conviction  shall  be  had,  of  not  less  than  twenty-five  days,  nor 
more  than  one  hundred  and  fifty  days,  or  by  both  such  fine  and  imprisonment;  and  all 
fines  and  forfeitures  imposed  or  collected  for  any  violation  of  any  of  the  provisions 
of  this  section  shall  be  paid  into  the  state  treasury,  to  the  credit  of  the  fish  and  game 
preservation  fund. 

History:  Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  655.    In  effect  July  27,  1917. 

§627a.    CERTAIN   OAME   NOT   TO   BE   SHIPPED.     MI8DEHEAN0B. 

Every  railroad  company,  express  company,  transportation  company,  or  other  conunon 
carrier,  its  officers,  agents,  and  servants,  and  every  other  person  who  transports,  car- 
ries or  takes  out  of  this  state,  or  who  receives  for  the  purpose  of  transporting  from 
this  state,  any  deer,  deerskin,  or  part  of  deerskin,  or  any  quail,  partridge,  pheasant, 
grouse,  or  sage-hen  or  prairie-chicken,  dove,  wild  pigeon,  or  any  wild  duck,  wild 
goose,  rail,  snipe.  Ibis,  curlew,  plover,  or  other  shore-birds  (Limicolse),  except  for 
the  purpose  of  propagation  or  scientific  purposes,  under  a  permit,  in  writing,  first 
obtained  from  the  board  of  fish  and  game  commissioners  of  the  State  of  California, 
or  who  transports,  carries  or  takes  from  the  state,  or  receives  for  the  purpose  of 
transportation  from  the  state,  the  carcass  of  any  such  animal  or  any  such  bird,  or  any 
part  of  the  carcass  of  any  such  animal  or  bird,  is  guilty  of  a  misdemeanor. 

History:  Original  section,  relating  to  shooting  upon  posted  land, 
approved  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  58;  repealed 
March  9,  1897,  Stats,  and  Amdts.  1897,  p.  93;  present  section,  amended 
and  numbered  627a,  March  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  821 
(Code  Commission  made  an  ineffectual  attempt  to  amend  this  section. 
Stats,  and  Amdts.  1900-1,  p.  476) ;  amended  March  18,  1915,  Stats,  and 
Amdts.  1915,  p.  257;  April  6,  1917,  Stats,  and  Amdts.  1917,  p.  77.  In 
effect  July  27,  1917. 

§627b.    LIMIT    AS    TO    SHIPMENT    OF    CERTAIN    OAME.     BOSDE- 

MEANOR.  Every  common  carrier,  its  officers,  agents  or  servants,  who  rece}ves  for 
shipment  or  transportation,  or  who  ships  or  transports,  for  any  one  person  during 
any  one  calendar  day;  or  any  person  who  ships  or  offers  for  shipment  or  transporta- 
tion during  any  one  calendar  day,  more  than  the  bag  limit  of  wild  birds  or  wild 
animals  or  fish  allowed  to  be  taken,  caught,  killed  or  possessed  during  any  one  calendar 
day,  is  guilty  of  a  misdemeanor. 

Every  common  carrier,  its  officers,  agents  or  servants,  who  receives  for  shipment 
or  transportation,  or  who  ships  or  transports  for  any  one  person,  between  sunrise  of 
one  Sunday  and  sunrise  of  the  following  Sunday;  or  any  person  who  ships  or  offers 
for  shipment  or  transportation  between  sunrise  of  one  Sunday  and  sunrise  of  the 
following  Sunday,  more  than  the  bag  limit  of  wild  birds  or  wild  animals  or  fish  allowed 
to  be  taken,  caught,  killed  or  possessed  between  sunrise  of  one  Sunday  and  sunrise 
of  the  following  Sunday,  is  guilty  of  a  misdemeanor. 

Every  common  carrier,  its  officers,  agents  or  servants,  who  receives  for  shipment 
or  transportation,  or  who  ships  or  transports  for  any  one  person  during  any  one 
season;  or  any  person  who  ships  or  offers  for  shipment  or  transportation  during  any 
one  season,  more  than  the  seasonal  bag  limit  of  wild  birds  or  wild  animals  or  fish 
allowed  to  be  taken,  caught,  killed  or  possessed  during  any  one  season,  is  guilty  of  a 
misdemeanor. 
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Every  common  carrier*  its  officers,  agents  or  servants,  who  receives  for  shipment 
or  transportation,  or  who  ships  or  transports,  or  any  person  who  ships  or  offers  for 
shipment  or  transportation  any  wild  birds  or  wild  animals  or  fish,  unless  the  same 
are  at  all  times  in  open  view,  labeled  with  the  name  and  residence  of  the  shipper 
and  the  name  and  residence  of  the  actual  consignee  and  the  exact  contents  as  to 
kind  and  species  of  wild  birds  or  wild  animals  or  fish  contained  in  the  package 
offered  for  shipment  or  transportation;  or  any  person  who  ships  any  of  the  wild  birds 
or  wild  animals  or  fish  by  parcel  post  is  guilty  of  a  misdemeanor. 

[Repeal.]    All  acts  and  parts  of  acts  inconsistent  with  this  act  are  hereby  repealed. 

History:  Enacted  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  268; 
repealed  March  9,  1897,  Stats,  and  Amdts.  1897,  p.  93;  re-enacted 
March  28,  1901,  Stats,  and  Amdts.  1900-1,  p.  821;  amended  March  18, 
1905,  Stats,  and  Amdts.  1905,  p.  257;  March  21,  1907,  Stats,  and  Amdts. 
1907,  p.  761,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  534;  March  22,  1909, 
Stats,  and  Amdts.  1909,  p.  671;  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  651.     in  effect  July  27,  1917. 

§628.    PBOTEOnON    AND    PRESERVATION    OF    FISH.      SHRDSPS, 

SPINY  LOBSTER  AND  CRABS.  Every  person  who,  at  any  time  offers  for  shipment 
or  ships,  or  who  receives  for  shipment  or  transportation  from  the  State  of  California 
to  any  place  in  any  other  state,  territory  or  foreign  country,  or  who  has  in  his  posses- 
sion, for  any  purpose  any  dried  shrimp  or  shrimp  shells  of  shrimp  caught  or  taken 
in  the  waters  of  this  state,  shall  be  guilty  of  a  misdemeanor;  and  be  it  provided,  that 
the  possession  of  such  dried  shrimp  or  shrimp  shells  for  any  purpose  shall  be  prima 
facie  evidence  that  such  dried  shells  are  of  shrimp  which  were  caught  or  taken  in 
the  waters  of  this  state. 

[Spiny  lobster.]  Every  person  who,  between  the  first  day  of  March  and  the  four- 
teenth day  of  October  inclusive  of  any  year,  takes,  catches,  kills,  has  in  possession, 
buys,  sells  or  offers  for  sale  any  spiny  lobster  (Panulirus  interruptus),  or  who  at  any 
time  takes,  catches,  kills,  has  in  possession,  buys,  sells,  or  offers  for  sale  any  spiny 
lobster  (Panulirus  interruptus),  of  less  than  ten  and  one-half  inches  or  more  than 
sixteen  inches  in  length,  measured  from  one  extremity  to  the  other  and  exclusive  of 
legs,  claws  or  feelers,  shall  be  guilty  of  a  misdemeanor. 

[Crab.]  EiVery  person  who,  at  any  time  takes,  catches,  kills,  has  in  his  possession, 
buys,  sells,  or  offers  for  sale  any  crab  (Cancer  magister),  of  less  than  seven  inches 
in  breadth  measured  straight  across  the  back  from  point  to  point,  or  any  female  crab 
(Cancer  magister),  or  who,  between  the  thirty-first  day  of  July  and  the  fourteenth 
day  of  November,  inclusive,  of  any  year,  takes,  catches,  kills,  has  in  possession,  buys, 
sells  or  offers  for  sale  any  crab  (Cancer  magister),  shall  be  guilty  of  a  misdemeanor. 
Any  person  who  shall  at  any  time,  pickle,  can  or  otherwise  preserve  any  spiny  lobster 
(Panulirus  interruptus)  or  crab  (Cancer  magister)  or  who  shall  at  any  time,  sell  any 
spiny  lobster  (Panulirus  interruptus)  or  crab  (Cancer  magister),  meat  not  in  the 
shell  of  any  such  spiny  lobster  (Panulirus  interruptus)  or  crab  (Cancer  magister)  or 
who  shall  bring  to  shore  any  part  or  portion  of  bny  spiny  lobster  (Panulirus  inter- 
ruptus) or  crab  (Cancer  magister)  without  the  remaining  portions  of  such  spiny 
lobster  (Panulirus  interruptus)  or  crab  (Cancer  magister)  in  such  condition  that  the 
size  of  such  spiny  lobster  (Panulirus  interruptus)  or  crab  (Cancer  magister)  can  not 
be  measured  ^hall  be  guilty  of  a  misdemeanor. 

Every  person  who  ships  or  offers  for  shipment  or  transportation  any  species  of 
crab  taken  in  fish  and  game  districts  five,  six,  seven,  seven  A,  eight  and  nine,  is  guilty 
of  a  misdemeanor. 

[Caught  below  Mexican  boundary.]  None  of  the  provisions  of  this  act  shall  apply  to 
spiny  lobster  caught  or  taken  without  the  waters  of  this  state,  when  said  spiny 
lobsters  are  not  caught  in  waters  lying  south  for  a  distance  of  ten  miles  from  the 
international  boundary  line  between  the  United  States  and  Mexico,  extended  westerly 
in  the  Pacific  ocean,  and  bearing  after  Inspection  such  evidence  of  having  been  so 
caught  or  taken  as  may  be  hereafter  prescribed  by  the  fish  and  game  commission; 
and  be  it  provided,  that  all  the  expense  of  such  Inspection  shall  be  borne  by  the 
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Importer  of  such  spiny  lobster;  and  be  It  provided,  further,  that  all  spiny  lobster 
imported  into  this  state  shall  be  of  the  size  prescribed  in  this  section. 

History:  Enacted  February  14,  1872,  prohibiting  the  destruction  of 
elks,  etc.;  amended  March  7,  1876,  Code  Amdts.  1876-6,  p.  13;  March  30, 
1878,  Code  Amdts.  1877-8,  p.  120;  repealed  March  9,  1883,  Stats,  and 
Amdts.  1883,  p.  82;  amended  (though  repealed  as  above  noted)  March  31, 
1897,  providing  closed  season  for  striped  bass,  black  bass,  etc..  Stats, 
and  Amdts.  1897,  p.  347;  amended  February  27,  1901,  Stats,  and 
Amdts.  1900-1,  p.  54;  February  12,  1903,  Stats,  and  Amdts.  1903,  p.  24; 
March  18,  1905,  Stats,  and  Amdts.  1905,  p.  186;  March  15,  1907,  Stats, 
and  Amdto.  1907,  p.  301,  Kerr's  Stats,  and  Amdts.  1906-7,  p.  534; 
March  20,  1909,  Stats,  and  Amdts.  1909,  p.  519;  April  1,  1911,  Stats, 
and  Amdts.  1911,  p.  561;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1007; 
June  11,  1915,  SUts.  and  Amdts.  1915,  p.  1433;  May  28,  1917,  Stats, 
and  Amdts.  1917,  p.  1062.    In  effect  July  27,  1917. 

§628a.     [SAME.]     STBIPKD   BASS   AND   SHAD.     CLOSED    SEASON. 

PENALTY.  EiVery  person,  who  at  any  time,  buys,  sells,  offers  for  sale  or  has  in  his 
possession  any  striped  bass  of  less  than  three  pounds  in  weight,  or  who,  except  with 
hook  and  line  and  in  the  manner  commonly  known  as  angling,  takes,  catches,  kills 
or  has  in  his  possession  any  striped  bass  or  shad  between  the  twenty-fifth  day  of 
September  and  the  fourteenth  day  of  November  inclusive  of  any  year  or  between  the 
sixth  day  of  June  and  the  thirty-first  day  of  July,  both  dates  Inclusive,  of  any  year, 
or  who,  between  the  twenty-fifth  day  of  September  and  the  fourteenth  day  of  Novem- 
ber, inclusive,  or  between  the  sixth  day  of  June  and  the  thirty-first  day  of  July, 
inclusive,  of  any  year,  takes,  catches,  kills  or  has  In  his  possession  more  than  five 
striped  bass  or  shad,  or  who  between  the  twenty-fifth  day  of  September  and  the  four- 
teenth day  of  November,  inclusive,  or  between  the  sixth  day  of  June  and  the  thirty- 
first  day  of  July,  inclusive,  of  any  year,  buys,  sells,  offers  for  sale,  ships  or  offers  for 
shipment  or  receives  for  shipment  or  transportation  any  striped  bass,  or  who  at  any 
time,  offers  for  shipment,  ships  or  receives  for  shipment  or  transportation  from  the 
State  of  Califomia  to  any  place  in  any  other  state,  territory  or  foreign  country  any 
striped  bass  is  guilty  of  a  misdemeanor.  Every  person  who  takes  any  striped  baas 
or  shad  in  a  net,  any  of  the  meshes  of  which  are,  when  drawn  closely  together  and 
measured  Inside  the  knots,  less  than  five  and  one-half  inches  In  length,  is  guilty  of 
a  misdemeanor.  Every  person  who  shall  cast,  extend  or  draw,  or  assist  In  casting, 
extending  or  drawing  any  net  or  seine,  for  the  purpose  of  taking  or  catching  any 
shad  or  striped  bass  In  any  of  the  waters  of  this  state  at  any  time  between  sunrise 
of  each  Saturday  and  sunset  of  the  following  Sunday  is  guilty  of  a  misdemeanor; 

[Limit.]  provided,  however,  that  nothing  in  this  section  shall  prohibit  any  person 
from  having  in  his  possession,  in  any  one  calendar  day,  not  more  than  five  striped  bass 
of  less  than  three  pounds  each  In  weight,  caught  with  hook  and  line,  but  such  fish 
shall  not  be  bought,  sold  or  offered  for  sale,  or  shipped  or  offered  for  shipment.  E«very 
person  who  violates  any  of  the  provisions  of  this  section  is  guilty  of  a  misdemeanor. 

History:  Original  section,  regulating  catching  lobster,  crawfish,  etc., 
enacted  March  27,  1895,  Stats,  and  Amdts.  1895,  p.  259;  repealed 
March  31,  1897,  Stats,  and  Amdts.  1897,  p.  348 ;  present  section  enacted 
March  18,  1905,  Stats,  and  Amdts.  1905,  p..  186;  amended  March  15, 
1907,  Stats,  and  Amdts.  1907,  p.  302,  Kerr's  Stats,  and  Amdts.  1906-7, 
p.  535;  March  20,  1909,  Stats,  and  Amdts.  1909,  p.  520;  March  16,  1911, 
Stats,  and  Amdts.  1911,  p.  372;  June  8,  1915,  Stats,  and  Amdts.  1915, 
p.  320;  May  18,  1917,  Stats,  and  Amdts.  1917,  p.  668.  In  effect  July  27, 
1917. 

§628b.    PROTECTION   OF   BASS,   SACRAMENTO    PERCH,    SUNTISH, 

ETC.  MISDEMEANOR.  Every  person  who  at  any  time,  except  with  hook  and  line 
and  in  the  manner  commonly  known  as  angling,  takes,  catches  or  kills  any  black 
bass,  Sacramento  perch,  crapple,  calico  bass  or  any  variety  of  sunfish,  or  has  in  his 
possession  more  than  twenty-five  black  bass,  Sacramento  perch,  crapple,  calico  bass 
or  any  variety  of  sunfish,  during  one  calendar  day,  or  who  takes,  catches,  kills  or  has 
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in  his  possession  any  black  bass  less  than  seven  inches  in  length,  or  who  buys,  sells, 
offers  or  exposes  for  sale  any  black  bass,  Sacramento  perch,  crappie,  calico  bass  or  any 
variety  of  sunfish;  every  person  who  in  any  fish  and  game  district,  between  the  first 
day  of  December  and  the  thirtieth  day  of  April  of  the  year  following,  both  dates 
inclusive,  takes,  catches,  kills  or  has  in  his  possession  any  black  bass,  Sacramento 
perch,  crappie,  calico  bass  or  any  variety  of  snnflsh,  is  guilty  of  a  misdemeanor. 

[Exception.]  Nothing  in  this  section  shall  prohibit  the  taking  of  black  bass  at  any 
time  in  any  lake  exceeding  seventy-five  square  miles  in  area  within  the  boundaries 
of  fish  and  game  district  number  two,  or  prohibit  the  possession  within  the  boundaries 
of  fish  and  game  district  number  two,  of  black  bass  taken  in  such  lake  or  lakes. 

[Protection  of  catflsli.]  Every  person  who,  at  any  time,  has  in  bis  possession  for 
sale,  or  sells,  or  offers  for  sale,  any  catfish,  between  the  fifteenth  day  of  May  and  the 
fourteenth  day  of  August,  inclusive,  of  any  year,  or  who  at  any  time  has  in  his  pos- 
session for  sale,  or  sells,  or  offers  for  sale,  any  dressed  catilsh,  which  shall  measure 
less  than  seven  inches  in  length,  exclusive  of  any  part  of  the  head,  or  who  at  any 
time  has  in  his  possession  for  sale,  or  sells,  or  offers  for  sale,  any  undressed  catfish 
less  than  nine  inches  in  length,  or  who  retains  any  catfish  in  live  cars  or  boats  that 
do  not  measure  nine  inches  in  length,  or  who  at  any  time,  within  a  period  of  five  yearst, 
kills  or  has  in  his  possession  any  sturgeoh,  is  guilty  of  a  misdemeanor. 

[Exception.]  Nothing  in  this  section,  or  elsewhere  in  this  code,  shall  prohibit  the 
state  fish  and  game  commission,  or  persons  authorized  by  it,  from  taking  at  all  times 
such  fish  as  they  may  deem  necessary  for  scientific  iwrposes,  or  for  purposes  of 
propagation. 

History:  Enacted  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  187; 
amended  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  302,  Kerr's  Stats, 
and  Amdts.  1906-7,  p.  535;  June  16, 1913,  Stats,  and  Amdts.  1913,  p.  1008; 
May  19,  1915,  Stats,  and  Amdts.  1915,  p.  696;  May  18,  1917,  Stats,  and 
Amdts.  1917,  p.  664.     In  effect  July  27,  1917. 

§628e.    PBOTEOTION    OF    WHITINO,    BABBAOUDA,    ETC.     MISDE- 

MEIANOR.  £Svery  person  who  in  fish  and  game  district  number  nineteen  at  any  time 
except  with  hook  and  line,  takes,  catches  or  kills  any  California  whiting  (Menticirrhus 
undulattts)  also  known  as  surf  fish,  or  any  yellow-fin  or  any  spot-fin  croaker;  every 
person  who,  at  any  time  within  the  period  of  three  years,  buys,  sells,  offers,  or  exposes 
for  sale  any  California  whiting  (Menticirrhus  undulatus),  also  known  as  surf  fish,  or 
any  yellow-fin  or  any  spotrfin  croaker;  every  person  who,  at  any  time  buys,  sells, 
offers  or  exposes  for  sale  any  southern,  bastard  or  chicken  halibut  (Parallchthys 
californictts)  of  less  than  four  pounds  in  weight,  or  any  barracuda  less  than  three 
pounds  in  weight,  or  any  albicore  weighing  less  than  six  pounds,  is  guilty  of  a 
misdemeanor. 

[Disposition  of  fines  ooilected.]  And  all  fines  collected  for  any  violation  of  any  of 
the '  provisions  of  this  section  shall  be  paid  into  the  state  treasury  to  the  credit  of 
the  "fish  commission  fund.' 
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History:  Enacted  March  18,  1909,  Stats,  and  Amdts.  1909,  p.  413; 
amended  May  21,  1915,  Stats,  and  Amdts.  1915,  p.  730;  April  20,  1917, 
Stats,  and  Amdts.  1917,  p.  153.    In  effect  July  27,  1917. 

§628f.    PBOTEOTION  OF  ABALONE,  PI8M0  OLAMS,  ETC.    PENALTY. 

Elvery  person  who,  between  the  first  day  of  February  and  the  last  day  of  February  of 
the  same  year,  both  dates  inclusive,  takes,  catches,  kills,  or  has  in  his  possession  any 
red  abalone  (Haliotls  rufescens),  or  who,  between  the  first  day  of  February  and  the 
thirtieth  day  of  April  of  the  same  year,  both  dates  inclusive,  takes,  catches,  kills  or 
has  in  his  possession  any  pink  abalone  (Haliotis  corrugata),  or  any  black  abalone 
(Haliotis  crackerodie),  or  any  green  abalone  (Haliotis  fulgens)  is  guilty  of  a  misde- 
meanor. Every  person  who  at  any  time,  takes,  catches,  kills  or  has  in  his  possession 
any  red  abalone  (Haliotis  rufescens)  the  shell  of  which  is  less  than  seven  inches  in 
greatest  diameter,  or  any  green  abalone  (Haliotis  fulgens)  the  shell  of  which  is  less 
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than  six  and  one-half  inches  in  greatest  diameter,  or  any  pink  abalone  (Haliotis  cor- 
rugata)  the  shell  of  which  is  less  than  six  inches  in  greatest  diameter,  or  any  black 
abalone  (Haliotis  crackerodie)  the  shell  of  which  is  less  than  five  inches  in  greatest 
diameter,  or  who  by  any  means  whatsoever,  takes,  or  catches  any  abalone  (Haliotis) 
and  does  not  bring  the  same  naturally  attached  to  the  shell  and  alive,  to  the  shore 
above  high  water  mark,  or  who  takes,  catches  or  kills  any  abalone  (Haliotis)  for 
other  than  food  purposes,  or  who,  at  any  time,  dries  any  abalones  (Haliotis),  or  who 
offers  for  shipment,  or  ships,  or  receives  for  shipment  or  transportation  from  the 
State  of  California  to  any  place  in  any  other  state,  territory  or  foreign  country  any 
abalone  meat  or  abalone  shells,  excepting  articles  manufactured  from  abalone  shells; 
or  who  takes,  catches,  kills  or  has  in  his  possession  any  abalone  (Haliotis)  taken, 
caught  or  killed  with  a  spear  shall  be  guilty  of  a  misdemeanor.  Every  person  who, 
in  fish  and  game  districts  seventeen,  nineteen  and  twenty  of  this  state,  uses  or  assists 
in  using  any  diving  apparatus  of  any  character  for  the  taking  or  catching  of  any 
abalone  (Haliotis),  or  who,  in  fish  and  game  districts  four  or  nineteen,  takes,  catches 
or  kills  or  has  in  x>ossession  during  any  one  calendar  day  more  than  ten  abalone 
(Haliotis);  or  who,  in  fish  and  game  district  seventeen  takes,  catches,  kills  or  has  in 
possession  more  than  twenty  abalone  in  any  one  calendar  week  shall  be  guilty  of  a 
misdemeanor. 

None  of  the  provisions  of  this  act  shall  apply  to  abalone  caught  or  taken  without 
the  waters  of  this  state  and  bearing  after  inspection  such  evidence  of  having  been 
so  caught  or  taken  as  may  be  hereinafter  prescribed  by  the  fish  and  game  commission; 
and,  be  it  provided,  that  the  expense  of  such  inspection  shall  be  borne  by  the  importer 
of  such  abalone  (Haliotis). 

[Pitmo  clams.]  Every  person  who  gathers  or  takes  in  any  manner  or  has  in  his 
possession  any  clam  known  as  the  Pismo  clam  (Tivela  stultorum)  which  shall  measure 
less  than  four  and  three-quarters  Inches  across  its  shell  in  the  greatest  breadth,  or 
who,  during  any  one  calendar  day,  takes,  gathers  in  any  manner  or  has  in  his  posses- 
sion more  than  fifty  of  said  clams,  or  who,  between  the  first  day  of  May  and  the 
thirty-first  day  of  August,  both  dates  inclusive,  of  any  year,  takes,  catches  or  gathers 
any  clams  in  fish  and  game  district  seventeen  is  guilty  of  a  misdemeanor. 

[Cockles.]  Every  person  who  takes,  gathers  in  any  manner  or  has  in  his  possession, 
or  who  ships,  offers  for  shipment,  sells  or  offers  for  sale  any  cockles  or  little-neck 
clams  (Tapes  staminea)  measuring  less  than  one  and  one-half  inches  in  its  greatest 
breadth; 

[Razor  clams.]  every  person  who  takes,  catches  or  gathers  in  any  manner  any  razor 
clam[s]  (Siliqua  patula),  except  during  a  period  of  forty-eight  hours  beginning  at  the 
first  low  tide  after  the  first  high  tide  (large  water)  of  the  full  moon  of  each  month 
and  for  a  period  of  forty-eight  hours  beginning  at  the  first  mean  low  tide  after  the 
first  high  tide  (large  water)  of  the  new  moon  of  each  month,  or  who  takes,  catches  or 
gathers  in  any  way  more  than  fifty  of  said  razor  clams  (Siliqua  patula)  during  any 
one  calendar  day  is  guilty  of  a  misdemeanor. 

Every  person  who  takes,  catches  or  kills  or  has  in  possession  any  clam  or  clams 
taken  from  fish  and  game  districts  eight  or  nine,  between  the  first  day  of  May  and 
the  thirty-first  day  of  August  of  any  year,  both  dates  inclusive;  or  who  at  any  time 
ships  or  offers  for  shipment  or  receives  for  shipment  or  transportation,  to  any  place 
outside  the  limits  of  fish  and  game  district  one,  any  clam  or  clams  of  any  species 
taken  in  fish  and  game  district  seven,  eight  or  nine,  is  guilty  of  a  misdemeanor. 

[Penalty.]  Every  person  violating  any  of  the  provisions  of  this  section  upon  con- 
viction thereof  shall  be  punished  by  a  fine  of  not  less  than  twenty-five  nor  more  than 
five  hundred  dollars  or  by  Imprisonment  in  the  county  jail  in  the  county  in  which 
the  conviction  shall  be  had  not  less  than  ten  days  nor  more  than  six  months  or  by 
both  such  fine  and  imprisonment;  and  all  fines  and  forfeitures  imposed  or  collected 
for  any  violation  of  the  provisions  of  this  section  must  be  paid  Into  the  state  treasury 
to  the  credit  of  the  fish  and  game  preservation  fund. 

History:  Enactment  approved  April  14, 1911,  Stats,  and  Amdts.  1911, 
p.  916;  amended  April  22,  1916,  Stats,  and  Amdts.  1916,  p.  112;  May  18, 
1917,  State,  and  Amdte.  1917,  p.  669.    In  effect  July  27,  1917. 
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§628j.  PBOTSOnON  OF  SALT-WATER  EELS.  PENALTY.  Every 
person,  who  in  fleh  and  game  district  three,  in  the  State  of  California,  takes,  catches, 
kills  or  has  in  his  possession,  any  salt  water  eel  (Blennlid®),  measuring  less  than 
twelve  Inches  in  length,  or  who  takes,  catches,  kills  or  has  in  his  possession  more  than 
fifteen  salt  water  eels  (BlenniidsB),  during  any  one  calendar  day,  is  guilty  of  a  mis- 
demeanor. 

[Penalty.]  ESvery  person  found  violating  any  of  the  provisions  of  this  section  is 
guilty  of  a  misdemeanor  and  must  he  fined  in  a  sum  not  less  than  twenty  dollars, 
nor  more  than  five  hundred  dollars,  or  [punished]  by  imprisonment  in  the  county  jail  in 
the  county  in  which  the  conviction  shall  be  had,  not  less  than  ten  days,  nor  more  than 
one  hundred  fifty  days,  or  by  both  such  fine  and  imprisonment;  and  all  fines  and 
forfeitures  imposed  or  collected  for  any  violation  of  any  of  the  provisions  of  this  sec- 
tion shall  be  paid  into  the  state  treasury,  to  the  credit  of  the  fish  and  game  preserva- 
tion fund. 

History:     Enactment  approved  April  24,  1917,  Stats,  and  Amdts.  1917, 
p.  192.    in  effect  July  27,  1917. 

§629.    SCREENS  OVEB  MILL-RAOES,  PIPES,  ETC.     PENALTY  FOB 

REFUSAL  TO  MAINTAIN.  It  shall  be  the  duty  of  the  state  board  of  fish  and  game 
commissioners  to  examine  from  time  to  time  all  mill  races,  irrigating  ditches,  pipes, 
fiumes  and  canals  taking  or  receiving  water  from  any  river,  creek,  stream  or  lake 
In  this  state.  Whenever  in  the  opinion  of  the  state  fish  and  game  commission  it 
shall  be  necessary  to  screen  any  such  mill  race,  irrigating  ditch,  pipe,  fiume  or  canal 
in  order  to  prevent  fish  from  passing  through  or  into  such  mill  race,  irrigating  ditch, 
pipe,  flume  or  canal  and  away  from  any  river,  creek,  stream  or  lake  in  which  fish 
have  been  planted  or  may  exist,  the  state  fish  and  game  commission  shall  order  the 
person,  company  or  corporation  owning,  leasing,  controlling  or  having  in  charge  any 
such  mill  race,  irrigating  ditch,  pipe,  flume  or  canal  to  install  and  maintain  a  screen 
(A  such  mill  race,  irrigating  ditch,  pipe,  flume  or  canal.  Said  order  shall  be  in  writing 
and  shall  specify  the  size,  mesh,  material  and  location  of  such  screen  and  the  time 
within  which  said  screen  must  be  installed. 

[Investigation  at  to  necessity  of  screens.]  After  making  an  order  to  place  and 
maintain  such  screen,  the  board  of  fish  and  game  commissioners  shall,  when  requested 
by  said  owners,  lessees  or  operators,  or  tlie  person  in  charge  of  such  mill  race,  irri- 
gating ditch,  pipe,  flume  or  canal,  fix  a  time  and  place  in  the  county  in  which  the 
intake  of  such  mill  race,  irrigating  ditch,  pipe,  flume  or  canal  is  situated,  for  the 
taking  of  evidence  upon  the  question  of  the  necessity  of  placing  and  maintaining  such 
screen  and  cause  a  notice  in  writing  of  the  time  and  place  of  hearing  to  be  served 
upon  such  owner,  lessee  or  operator  or  person  in  charge  of  such  mill  race,  irrigating 
ditch,  pipe,  flume  or  canal,  at  least  ten  days  before  the  date  of  such  hearing.  At 
such  time  and  place  designated  in  said  notice  testimony,  under  oath,  shall  be  taken 
on  the  part  of  the  state  board  of  flsh  and  game  commissioners,  and  the  owners, 
lessees  or  operators  or  persons  in  charge  of  such  mill  race,  irrigating  ditch,  pipe,  flume 
or  canal. 

[Time  for  making  request  for  hearing.]  If  said  request  for  a  hearing  upon  the  order 
herein  specifled  is  not  made  within  ten  days  after  the  service  upon  said  owners, 
lessees,  or  operators,  or  the  person  in  charge,  of  said  mill  race,  irrigating  ditch,  pipe, 
flume  or  canal,  such  order  shall  become  flnal. 

[Order  for  installing  screen.]  If  it  appears  from  the  evidence  upon  such  hearing 
that  fish  exist  or  have  been  planted  in  the  river,  stream,  creek  or  lake  from  which 
said  mill  race,  irrigating  ditch,  pipe,  flume  or  canal  takes  its  waters,  said  board  of  flsh 
and  game  commissioners  shall  make  an  order  in  writing,  and  cause  the  same  to  be 
served  on  such  owner,  lessee,  operator  or  person  in  charge  of  said  mill  race,  irrigating 
ditch,  pipe,  flume  or  canal;  said  order  shall  designate  the  point  on  said  mill  race. 
Irrigating  ditch,  pipe,  flume  or  canal  at  which  said  screen  shall  be  located,  and  the 
size,  mesh  and  materials  of  said  screen  and  the  time  within  which  said  screen  must 

4115 


I«29  PENAL    CODB.  [Pt.  I,  Tit.  XV« 

be  installed.  Said  time  shall  be  not  less  than  thirty  days,  nor  more  than  six  months, 
from  the  date  of  service  of  said  order  upon  said  owner,  lessee,  operator  or  person 
in  charge  of  said  miU  race,  irrigating  ditdi,  pipe,  flume  or  canal. 

[Taking  of  evidence.]  The  evidence  in  any  investigation,  inquiry  or  hearing,  pro- 
vided by  this  section,  may  be  taken  by  any  of  the  members  of  the  board  of  fish  and 
game  commissioners,  or  such  deputy  fish  and  game  commissioner,  or  employee,  as 
the  board  may  designate  to  take  such  evidence,  and  each  member  of  the  board  and 
any  of  its  deputies  or  employees  designated  to  take  evidence  at  the  hearing  provided 
hereby  shall  have  the  power  to  administer  oaths,  take  affidavits  and  issue  subpoenas 
for  the  attendance  of  witnesses  at  such  hearings. 

[Witness  fees.]  Each  witness,  legally  subpoenaed,  attending  at  a  hearing,  shall 
receive  for  his  attendance  the  same  fees  and  mileage  allowed  by  law  to  a  witness  in 
civil  cases,  which  amount  shall  be  paid  by  the  party  at  whose  request  such  witness  is 
subpoenaed. 

[Attendance  of  witnesses.]  The  superior  court  in  and  for  the  county,  or  city  and 
county,  in  which  any  inquiry,  investigation,  hearing  or  proceeding  may  be  held  under 
authority  of  this  section  shall  have  the  power  to  compel  the  attendance  of  witnesses, 
the  giving  of  testimony  and  the  production  of  papers,  as  required  by  any  subpoena 
issued  under  authority  of  this  section.  The  commission,  or  representative  of  the  com- 
mission, before  whom  the  testimony  is  to  be  given  or  produced,  in  case  of  the  refusal 
of  any  witness  to  attend  or  testify  or  produce  any  papers  required  by  such  subpoena, 
may  report  to  the  superior  court  in  and  for  the  county,  or  city  and  county,  in  whidi 
the  proceeding  is  pending,  by  petition,  setting  forth  that  due  notice  has  been  given  of 
the  time  and  place  of  attendance  of  said  witness,  or  the  production  of  said  papers,  and 
that  the  witness  has  been  summoned  in  the  manner  prescribed  in  this  act,  and  that 
the  witness  has  failed  and  refused  to  attend  or  produce  the  papers  required  by  the 
subpoena,  before  the  commission  or  its  representative,  in  the  cause  or  proceeding 
named  in  the  notice  and  subpoena,  or  has  refused  to  answer  questions  propoimded  to 
him  in  the  course  of  such  proceeding,  and  ask  an  order  of  said  court,  compelling  the 
witness  to  attend  and  testify  or  produce  said  papers  before  the  commission  or  its 
representative.  The  court,  upon  the  petition  of  the  commission  or  its  representative, 
shall  enter  an  order  directing  the  witness  to  appear  before  the  court,  at  a  time  and 
place  to  be  fixed  by  the  court  in  such  order,  the  time  to  be  not  more  than  ten  days 
from  the  date  of  the  order,  and  there  show  cause  why  he  has  not  attended  and  testified 
or  produced  said  papers  before  the  commission  or  its  representative.  A  copy  of  said 
order  shall  be  served  upon  said  witness.  If  it  diall  appear  to  the  court  that  said 
subpoena  was  regularly  issued  by  the  commission  or  its  representative,  the  court  shall 
thereupon  enter  an  order  that  said  witness  appear  before  the  commission  or  its  repre- 
sentative at  the  time  and  place  fixed  in  said  order,  and  testify  or  produce  the  required 
papers,  and  upon  failure  to  obey  said  order,  said  witness  shall  be  dealt  with  as  f6r 
contempt  of  court. 

[Deposition  of  witnesses.]  The  commission  or  its  representative,  or  any  party, 
may,  in  any  Investigation  or  hearing  before  the  commission  or  its  representative, 
cause  the  deposition  of  witnesses  residing  within  or  without  the-  state  to  be  taken 
in  the  manner  prescribed  by  law  for  like  depositions  in  civil  actions  In  the  superior 
courts  of  this  state  and  to  that  end  may  compel  the  attendance  of  witnesses  and  the 
production  of  documents  and  papers. 

[Penalty  for  refusing  to  maintain  screen.]  Any  person,  company  or  corporatioti, 
neglecting  or  refusing  to  put  up  or  maintain  the  screen  ordered  by  the  state  board 
of  fish  and  game  commissioners,  after  the  order  shall  have  become  final,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  of 
not  less  than  twenty  dollars,  or  imprisonment  in  the  county  Jail  of  the  county  in 
which  the  conviction  shall  be  had  of  not  less  than  ten  days,  or  by  both  such  fine  and 
imprisonment,  any  fines  collected  over  and  above  the  costs  of  the  proceedings  to  be 
paid  into  the  state  treasury  to  the  credit  of  the  fish  and  game  preservation  fund;  and 
provided,  that  the  continuance  from  day  to  day  of  the  neglect  or  refusal  to  Install  and 
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maintain  such  screen  after  the  same  is  finally  ordered  shall  constitute  a  separate 
offense  for  each  day. 

HIatory:  Enacted  February  14,  1872,  founded  on  §3,  Act  May  13, 
1854,  Stats.  1854,  p.  555,  providing  that  having  game  in  possession  dur- 
ing the  time  that  killing  thereof  is  prohibited  a  misdemeanor;  repealed 
March  9,  1883,  Stats,  and  Amdts.  1883,  p.  82;  present  section  added 
March  27,  1896,  is  numbered  §629,  Stats,  and  Amdts.  1895,  p.  259; 
amended  March  18,  1905,  Stats,  and  Amdts.  1905,  p.  187;  May  21,  1915, 
Stats,  and  Amdts.  1915,  p.  696;  April  20,  1917,  SUts.  and  Amdts.  1917, 
p.  155.    In  effect  July  27,  1917. 

§  631d.    LIOENSE  TO  RAISE  DOUESTIOATED  GAME-BIRDS  OR  MAM- 

MALS,  AS  A  BUSINESS.  1.  Any  person  desiring  to  engage  in  the  business  of  raising 
and  aelling  domesticated  game  birds  or  mammals  of  any  species  in  a  wholly  enclosed 
preserve  or  entire  island  of  which  he  is  the  owner  or  lessee,  may  make  application  in 
writing  to  the  state  board  of  fish  and  game  commissioners  for  a  license  so  to  do.  The 
said  state  board  of  fish  and  game  commissioners,  when  it  shall  appear  that  the  said 
application  is  made  ib  good  faith,  shall,  upon  the  payment  of  a  fee  of  two  dollars  and 
fifty  cents,  issue  to  such  applicant  a  breeder's  license  permitting  such  applicant  to 
breed  and  raise  domesticated  game  on  such  preserve  or  entire  island  and  to  sell  the 
same  alive  at  any  time  for  breeding  and  stocking  purposes,  to  kill  and  transport  same 
and  sell  the  carcasses  thereof  for  food,  as  hereinafter  provided.  Such  license  shall 
be  posted  or  displayed  in  a  conspicuous  place  on  such  preserve  or  entire  island  and 
shall  expire  on  the  last  day  of  December  in  each  year  at  midnight 

2.  [Game  for  sale  tagged.]  No  domesticated  game  killed  as  aforesaid  and  intended 
for  sale  shall  be  shipped,  transported,  sold  or  offered  for  sale  unless  each  quarter  and 
each  loin  of  each  carcass  of  each  deer  and  the  carcass  of  each  bird  or  small  mammal 
shall  have  been  tagged,  under  the  supervision  of  the  state  board  of  fish  and  game 
commissioners,  with  a  tag  or  seal  which  shall  be  supplied  by  said  commissioners,  and 
all  domesticated  game  excepting  deer  sold  under  the  provisions  of  this  act  must  be 
killed  otherwise  than  by  shooting.  The  quarters  and  loins  of  the  carcasses  of  such 
deer,  and  the  carcass [es]  of  such  small  game  birds  or  mammals  when  tagged  as  afore- 
said may  be  possessed,  sold  or  offered  for  sale  at  any  time. 

[Report  of  game  killed.]  ESvery  regular  assistant  or  person  designated  by  whom 
such  deer  or  small  game  bird  or  mammal  shall  have  been  tagged,  shall,  within  five 
days  thereafter,  make  and  file  with  the  state  board  of  fish  and  game  commissioners 
a  written  report  thereof,  which  shall  contain  a  statement  of  the  name  of  the  person 
by  whom  such  game  was  bred  or  raised  and  killed,  the  number  of  each  species  so 
killed  and  the  name  of  the  person  or  persons  to  whom  such  game  were  sold  or  to 
whom  they  were  transported. 

3.  [Tag  on  package.]  Common  carriers  may  receive  and  transport  at  any  time 
the  carcasses  or  parts  thereof  of  said  domesticated  game  tagged  as  aforesaid,  but  to 
every  package  containing  such  carcass[es]  or  parts  thereof  shall  be  affixed  a  tag  or  label 
upon  which  shall  be  plainly  printed  or  written  the  name  of  the  person  to  whom  such 
license  was  issued  and  by  whom  such  game  was  killed,  the  name  or  names  of  the 
person  or  persons  to  whom  such  game  is  to  be  transported,  the  name  of  the  regular 
assistant  or  other  person  by  whom  such  game  was  tagged,  the  number  of  carcasses 
or  portions  thereof  contained  therein  and  that  the  game  was  killed  and  tagged  in 
accordance  with  the  provisions  of  this  section. 

4.  [License.]  No  person  shall  sell  or  offer  for  sale  any  game  killed  and  tagged  as 
aforesaid,  without  first  obtaining  a  license  so  to  do  from  the  state  board  of  fish  and 
game  commissioners,  upon  such  terms  and  conditions  as  the  said  commissioners  may 
prescribe,  and  any  such  license  may  be  revoked  for  sufficient  cause  at  the  pleasure  of 
the  said  commission.  The  said  tags  or  seals  shall  remain  affixed,  as  aforesaid,  until 
the  quarters  or  loins  of  each  deer  or  the  carcasses  of  such  small  game  birds  or  mam- 
mals shall  have  been  wholly  consumed  and  the  sale  of  a  quarter  or  loin  or  any  larger 
portion  of  such  deer  or  the  carcass  of  any  such  small  game  bird  or  mammal  which 

1917  Sup.— 44.  411T 


{631d  FENAIi    CODE.  IPt.  I«  Tit.  XV, 

shall  not  at  the  time  have  affixed  thereto  the  tag  or  seal  aforesaid,  shall  constitute  a 
violation  of  this  section; 

[Sale  to  customer.]  provided,  however,  that  the  keeper  of  a  hotel  or  restaurant, 
boarding  house  or  retail  dealer  in  meat  or  a  club  may  sell  portions  of  a  quarter  or  loin 
of  any  such  deer,  or  the  carcass  of  any  such  small  game  bird  or  mammal,  to  a  patron 
or  customer  for  actual  consumption  and  no  license  shall  be  required  of  such  person 
or  club. 

5.  [Annual  report  of  game  killed.]  On  or  before  the  first  day  of  January  of  each 
year  every  person  to  whom  a  license  shall  have  been  issued,  as  aforesaid,  shall  make 
a  report  to  the  state  board  of  fish  and  game  commissioners,  which  said  report  shall 
state  the  total  number  of  game  birds  or  mammals  killed,  sold  or  transported, 
as  permitted  by  the  provisions  of  this  section  during  the  year  preceding.  Such 
report  shall  set  forth  the  name  of  the  person  to  whom  such  game  birds  or  mammals 
were  sold  or  transported,  the  name  of  the  regular  assistant  or  person  designated  in 
whose  presence  such  game  birds  or  mammals  were  tagged  and  shall  also  give  a  com- 
plete list  of  the  game  birds  or  mammals  held  in  his  possession  at  the  time  the  report 
is  made.  Such  report  shall  be  verified  by  the  affidavit  of  the  person  to  whom  such 
license  was  issued,  or  if  the  license  was  issued  to  a  corporation,  then  by  an  officer 
thereot 

6.  [Live  game  may  be  shipped.]  Any  person  to  whom  such  license  shall  have  been 
issued  may  sell  and  ship  alive  within  the  state  such  game  birds  and  mammals  and 
all  common  carriers  and  transportation  companies  may  receive  and  carry  within  the 
state  such  live  game  birds  and  mammals  upon  such  terms  and  conditions  as  the  said 
commissioners  may  prescribe. 

7.  [Trapping  game  by  commission.]  For  the  purpose  of  this  act,  it  shall  be  lawful 
for  the  fish  and  game  commission  to  trap  and  take  alive  any  of  the  game  birds  or 
mammals  and  dispose  of  them  to  any  person  engaged  in  the  domestication  and  sale 
of  such  game  birds  or  mammals  in  this  state  at  a  price  to  be  fixed  by  the  fish  and 
game  commission. 

8.  [Disposition  of  moneys.]  All  moneys  received  from  the  sale  of  any  game  birds 
or  mammals,  or  tags  provided  for  in  this  act  and  all  fines  and  forfeitures  imposed  and 
collected  for  any  violation  of  the  provisions  of  this  act  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  fish  and  game  preservation  fund. 

9.  [Fence  about  deer  preserve.]  A  preserve  used  for  the  breeding  of  any  species 
of  deer,  pursuant  to  this  section,  shall  be  surrounded  by  a  fence  of  wire  or  other 
material  of  a  pattern  to  be  approved  by  the  state  board  of  fish  and  game  commis- 
sioners and  of  a  height  of  not  less  than  seven  feet. 

10.  [License  revoked.]  If  any  person  to  whom  such  license  shall  have  been  issued 
shall  be  convicted  of  a  violation  of  any  of  the  fish  and  game  laws  of  the  state,  the 
state  board  of  .fish  and  game  commissioners  may  revoke  the  license  of  such  person 
and  thereafter  no  similar  license  shall  be  issued  to  such  person. 

11.  [Fees.]  The  state  board  of  fish  and  game  commissioners  shall  be  entitied  to 
receive  and  collect  for  each  tag  or  seal  affixed  to  the  carcass  of  any  game  bird  or 
mammal,  as  hereinbefore  provided,  the  sum  of  three  cents. 

12.  [Penalty.]  Any  person  who  violates  or  fails  to  perform  any  duty  imposed  by 
any  of  the  provisions  of  this  act  is  guilty  of  a  misdemeanor  and  is  liable  to  a  penalty 
of  one  hundred  dollars  and  to  an  additional  penalty  of  twenty  dollars  for  each  game 
bird  or  mammal,  or  part  of  each  game  bird  or  mammal  bought,  sold  or  offered  for 
sale,  taken,  possessed,  transported  or  has  in  possession  for  transportation  in  violation 
thereof. 

[Laws  not  applicable.]  The  provisions  of  any  law  relating  to  the  protection  or  pos- 
session of  game  in  its  wild  state  shall  not  apply  to  game  raised  or  possessed  under 
the  provisions  of  this  act. 

History:  Enactment  approved  June  16,  1913,  Stats,  and  Amdts. 
1913,  p*.  981;  amended  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1620. 
In  effect  July  27,  1917. 
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§  631e.  REVOCATION  OF  LIOENSES.  Every  person  to  whom  a  hunting, 
angler's,  market  flsherman's,  or  wholesale  dealer's  license  has  been  issued,  upon  the 
third  conviction  for  a  violation  of  any  of  the  laws  enacted  for  the  protection  of  fish 
or  game  shall,  in  addition  to  the  penalty  prescribed  therefor,  surrender  his  license  to 
the  Judge  or  Justice  of  the  peace  before  whom  such  conviction  is  had;  and  such 
Judge  or  justice  of  the  peace  shall  revoke  the  hunting  license  of  any  person  convicted 
of  violating  any  law  enacted  for  the  protection  of  game,  or  the  angler's  license  of 
any  person  convicted  of  violating  any  law  enacted  for  the  protection  of  game  fish. 
or  the  market  fisherman's  license  of  any  person  convicted  for  violating  any  law 
enacted  for  the  protection  of  fish,  or  the  wholesale  dealer's  license  of  any  person 
convicted  for  violating  any  law  enacted  for  the  protection  of  fish  or  game,  and  no 
new  license  shall  be  Issued  to  such  person  for  the  remainder  of  the  year  for  which 
it  was  issued. 

History:     Enactment   approved   June   1,   1917,   Stats,   and   Amdts. 
1917,  p.  1640.    In  effect  July  81,  1917. 

§  632.  PROTECTION  OF  TBOUT.  MISDEMEANOR.  Every  person  who, 
at  any  time,  takes,  catches  or  kills  any  trout  except  with  hook  and  line  and  in  the 
manner  commonly  known  as  angling  is  guilty  of  a  misdemeanor. 

Eivery  person  who,  in  fish  and  game  districts  numbers  two,  two  A,  three,  three  A, 
three  B,  three  C,  three  D,  ten,  eleven,  twelve,  thirteen,  fifteen,  sixteen,  seventeen,  eight- 
een and  nineteen,  between  the  first  day  of  March  and  the  thirty-first  day  of  March,  of 
the  same  year,  both  dates  inclusive;  or  who,  between  the  first  day  of  November  and 
the  fourteenth  day  of  December,  of  the  same  year,  both  dates  inclusive,  takes,  catches, 
kills,  buys,  sells,  offers  or  exposes  for  sale,  barter  or  trade,  or  has  in  his  possession, 
any  variety  of  trout  is  guilty  of  a  misdemeanor;  provided,  that  nothing  in  this  section 
shall  apply  to  Dolly  Varden  trout  (Salvelinus  malma  or  Salvelinus  parkei)  when  taken 
in  a  legal  manner  and  in  the  open  season  for  other  trout  in  the  same  district;  pro- 
vided, further,  that  nothing  in  this  section  shall  prohibit  the  taking  of  steelhead  trout 
by  means  of  nets  in  fish  and  game  districts  five,  six,  and  seven  A  in  such  quantities  and 
at  such  times  and  in  such  manner  as  is  provided  for  the  taking  of  salmon  in  those 
districts;  nor  the  sale  of  such  trout  within  the  state,  when  the  same  shall  be  offered 
for  sale  according  to  regulations  to  be  prescribed  by  the  fish  and  game  commission. 

Every  person  who,  in  fish  and  game  districts  numbers  one,  one  A,  one  B,  one  C, 
one  D,  one  E,  one  F,  one  G,  one  H,  one  I,  one  J,  one  K,  one  L,  five,  six,  seven,  seven  A, 
eight  and  nine,  between  the  first  day  of  November  and  the  thirty-first  day  of  March 
of  the  year  following,  both  dates  inclusive,  takes,  catches,  kills,  buys,  sells,  offers  or 
exposes  for  sale,  barter  or  trade,  or  has  in  his  possession,  any  variety  of  trout  is  guilty 
of  a  misdemeanor. 

Every  person  who,  in  fish  and  game  districts  four,  four  A,  four  B,  four  C,  four  D, 
four  E,  and  twenty-one,  between  the  first  day  of  December  and  the  thirtieth  day  of 
April  of  the  year  following,  both  dates  inclusive,  takes,  catches,  kills,  buys,  sells, 
offers  or  exposes  for  sale,  barter  or  trade,  or  has  In  his  possession  any  variety  of 
trout,  is  guilty  of  a  misdemeanor. 

EiVery  person  who,  in  fish  and  game  districts  numbers  twenty-three,  twenty-four 
and  twenty-five,  between  the  first  day  of  November  and  the  twenty-ninth  day  of  May 
of  the  year  following,  both  dates  inclusive,  takes,  catches,  kills,  buys,  sells,  offers  or 
exposes  for  sale,  barter  or  trade,  or  has  in  his  possession,  any  variety  of  trout  or  white 
fish;  every  person  who,  in  fish  and  game  district  number  twenty-three,  between  the 
first  day  of  November  and  the  thirty-first  day  of  July  of  the  year  following,  both  dates 
inclusive,  takes,  catches,  or  kills  any  trout  or  white  fish  in  any  stream  fiowing  into  any 
lake  within  two  miles  extending  from  its  mouth  toward  its  source,  or  who  buys,  sells, 
offers  or  exposes  for  sale,  barter  or  trade,  or  has  in  his  possession,  any  trout  or  white 
fish  so  taken  in  such  stream,  is  guilty  of  a  misdemeanor. 

Every  person  who,  between  the  first  day  of  November  and  the  thirty-first  day  of 
July  of  the  year  following,  both  dates  inclusive,  takes,  catches  or  kills  any  trout  in 
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any  lake  within  three  hundred  feet  of  the  mouth  of  any  stream  flowing  into  any  lake, 
or  who  has  in  his  possession  or  buys,  sells,  offers  or  exposes  for  sale,  barter  or  trade 
any  such  trout,  is  guilty  of- a  misdemeanor. 

[Limit.]  Every  person  who  takes,  catches,  kills  or  has  in  his  possession  during  one 
calendar  day  more  than  fifty  trout,  or  ten  pounds  of  trout  and  one  trout,  or  one  trout 
weighing  ten  pounds  and  over,  is  guilty  of  a  misdemeanor;  provided,  that  every  person 
who,  in  fish  and  game  districts  two,  two  A,  three,  three  A,  three  B,  three  C,  three  D, 
eleven,  twelve,  thirteen,  fifteen,  sixteen,  seventeen,  eighteen  and  nineteen, 
between  the  fifteenth  day  of  December  and  the  last  day  of  February  of  the  following 
year,  both  dates  inclusive,  takes,  catches,  kills  or  has  in  his  possession  during  one 
calendar  day  more  than  five  trout,  regardless  of  weight,  is  guilty  of  a  misdemeanor. 

[Domesticated  trout]  Nothing  in  this  section  shall  apply  to  trout  raised  under  the 
provisions  of  the  act  authorizing  and  regulating  the  raising  and  selling  of  domesticated 
trout. 

[Scientific  purposes.]  Nothing  in  this  section  shall  prohibit  the  fish  and  game 
commission  of  this  state,  or  persons  authorized  by  them,  from  taking  at  all  times 
such  trout  as  they  deem  necessary  for  the  purposes  of  propagation,  or  for  scientific 
purposes. 

[Penalty.]  Bvery  person  found  guilty  of  a  violation  of  any  of  the  provisions  of 
this  section  sl^all  be  punishable  by  a  fine  of  not  less  than  twenty-five  dollars,  or  more 
than  five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  of  the  county  in  which 
the  conviction  shall  be  had  not  less  than  ten  or  more  than  one  hundred  fifty  days, 
or  by  both  such  fine  and  imprisonment  All  fines  and  forfeitures  imposed  and  collected 
for  any  violation  of  any  of  the  provisions  of  this  section  shall  be  paid  into  the  state 
treasury  to  the  credit  of  the  fish  and  game  preservation  fund. 

[Repeal.]    All  acts  or  parts  of  acts  inconsistent  herewith  are  hereby  repealed. 

History:  Enacted  February  14,  1872;  amended  March  18,  1874,  Code 
Amdts.  187S-4,  p.  465;  March  31,  1876,  Stats,  and  Amdts.  1875-6,  p.  114; 
March  9,  1883,  Stats,  and  Amdts.  1888,  p.  81;  March  27,  1895,  Stats, 
and  Amdts.  1895,  p.  260;  February  25,  1897,  Stats,  and  Amdts.  1897, 
p.  20;  February  27,  1961,  Stats,  and  Amdts.  1900-1,  p.  55;  February  12, 
1903,  Stats,  and  Amdts.  1903,  p.  24;  March  18,  1905,  Stats,  and  Amdts. 
1905,  p.  188;  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  302,  Kerr's 
Stats,  and  Amdts.  1906-7,  p.  535;  April  1,  1911,  Stats,  and  Amdts.  1911, 
p.  663;  June  16,  1913,  Stats,  and  Amdts.  1913,  p.  1004;  May  21,  1915, 
Stats,  and  Amdts.  1915,  p.  716;  May  28,  1917,  Stats,  and  Amdts.  1917, 
p.  1247.    In  effect  July  27,  1917. 

§  632c.  SALE  OF  TBOUT  A  MISDEMEANOR.  Every  person  who  buys, 
sells,  offers  or  exposes  for  sale,  barter  or  trade,  any  species  of  trout,  except  domesti- 
cally reared  trout,  in  the  State  of  California,  is  guilty  of  a  misdemeanor.  Every  per- 
son violating  any  of  the  provisions  of  this  section  is  punishable  by  a  fine  of  not  less 
than  twenty  dollars,  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in  the 
county  Jail  of  the  county  in  which  the  conviction  shall  be  had  for  not  less  than  ten 
days,  nor  more  than  one  hundred  fifty  days,  or  by  both  such  fine  and  imprisonment 

[Disposition  of  moneys.]  All  fines  and  forfeitures  imposed  and  collected  for  viola- 
tion of  any  of  the  provisions  of  this  section  shall  be  paid  into  the  state  treasury  to 
the  credit  of  the  fish  and  game  preservation  fund. 

[in  effect,  when.]  The  provisions  of  this  section  shall  not  take  effect  until  the 
thirty-first  day  of  October,  one  thousand  nine  hundred  seventeen. 

History:  Enactment  approved  April  17,  1917,  Stats,  and  Amdts. 
1917,  p.  140.    In  effect  October  31,  1917. 

§633.  PBOTEOTION  OF  GOLDEN  TROUT.  MISDEMEANOR.  Every 
person  who,  at  any  time  between  the  first  day  of  October  and  the  thirtieth  day  of 
June  of  the  succeeding  year,  takes,  catches,  kills,  destroys  or  has  in  his  possession, 
any  variety  of  golden  trout;  or  who,  at  any  time,  takes,  catdhes,  kills,  or  destroys, 
any  variety  of  golden  trout,  other  than  with  hook  and  line;  or  who,  at  any  time,  takes, 
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catches,  kills,  or  destroys,  or  has  in  his  possession,  during  one  calendar  day,  more  than 
twenty  golden  trout  or  has  in  his  possession  any  variety  of  golden  trout  of  less  than 
five  Inches  in  length,  is  guilty  of  a  misdemeanor.  Every  person  found  guilty  of  any 
violation  of  any  of  the  provisions  of  this  section  must  be  fined  in  a  sum  not  less  than 
twenty  dollars  or  be  imprisoned  in  the  county  Jail,  in  the  county  in  which  the  con- 
viction shall  be  had,  not  less  than  ten  days,  or  be  punished  by  both  such  fine  and 
imprisonment,  and  all  fines  collected  for  any  violation  of  any  of  the  provisions  of  this 
section  must  be  paid  into  the  state  treasury  to  the  credit  of  the  fish  commission  fund. 
Nothing  in  this  section  shall  prohibit  the  fish  commission  of  this  state  from  taking 
at  all  times  such  golden  trout  as  they  deem  necessary  for  the  purpose  of  propagation 
or  for  scientific  purposes. 

History:  Original  section,  relating  to  taking  trout  by  nets,  etc.,  pro- 
hibited, enacted  February  14,  1872;  amended  March  30,  1878,  Code 
Amdts.  1877-8,  p.  120;  March  17,  1891,  SUU.  and  Amdte.  1891,  p.  110; 
March  27,  1895,  Stats,  and  Amdts.  1895,  p.  261;  repealed  March  31, 
1897,  Stats,  and  Amdts.  1897,  p.  348;  present  section  enacted  March  13, 
1909,  Stats,  and  Amdte.  1909,  p.  830;  amended  April  10,  1915,  Stats,  and 
Amdte.  1915,  p.  56;  May  18,  1917,  Stets.  and  Amdte.  1917,  p.  665.  In 
cfTect  July  27,  1917. 

§  634.  PROTECTION  OF  SALMON.  MISDEMBANOB.  1.  Every  person 
who  shall  cast,  extend  or  draw,  or  assist  in  casting,  extending  or  drawing,  any  net  or 
seine  for  the  purpose  of  taking  or  catching  any  salmon  at  any  time  during  the  closed 
seasons,  as  provided  in  this  act,  or  at  any  time  between  sunrise  of  Saturday  and 
sunset  of  the  following  Sunday,  is  guilty  of  a  misdemeanor. 

2.  [In  districts  one,  two,  three  and  four.]  EiVery  person  who,  in  fish  and  game 
districte  numbers  one  and  two,  except  with  spear  and  hook  and  line,  said  hook  and 
line  to  be  used  in  the  manner  commonly  known  as  angling,  takes,  catches  or  kills 
any  salmon;  every  person  who,  in  fish  and  game  districte  numbers  three  and  four, 
except  with  hook  and  line,  said  hook  and  line  to  be  used  in  the  manner  commonly 
known  as  angling,  tekes,  catches  or  kills  any  salmon;  every  person  who,  in  fish  and 
game  districts  one,  two,  three  and  four,  between  the  sixth  day  of  June  and  the  thirty- 
first  day  of  July  of  the  same  year,  both  dates  inclusive,  or  between  the  twenty-fifth 
day  of  September  and  the  fourteenth  day  of  November  of  the  same  year,  both  dates 
inclusive,  tekes,  catches,  kills  or  has  in  his  possession  more  than  three  fresh  salmon 
during  any  one  calendar  day,  or  who  buys,  sells,  offers  or  exposes  for  sale  any  fresh 
salmon,  is  guilty  of  a  misdemeanor;  provided,  that  nothing  in  this  act  shall  prohibit 
the  possession  or  sale  at  any  time  of  any  salmon  from  without  the  stete,  or  the  pos* 
session  or  sale  at  any  time  of  any  salmon  lawfully  teken  in  any  fish  and  game  district, 
other  than  fish  and  game  districts  numbers  one,  two,  three  and  four,  when  such  salmon 
are  inspected  and  tagged  according  to  regulations  to  be  prescribed  by  the  fish  and 
game  commission.  The  cost  of  such  inspection  and  tegging  must  be  paid  by  the  person 
or  persons  eubmltting  such  salmon  for  said  inspection  and  tagging. 

3.  [In  district  five.]  E2very  person  who,  in  fish  and  game  district  five,  between  the 
first  day  of  December  and  the  thirty-first  day  of  August  of  the  year  following,  both 
dates  inclusive,  tekes,  catches  or  kills  any  salmon,  except  with  spear  or  hook  and 
line,  said  hook  and  line  to  be  used  in  the  manner  commonly  known  as  "angling,"  or 
takes,  catches,  kills  or  has  in  his  possession  more  than  three  fresh  salmon  in  any  one 
calendar  day,  or  buys,  sells,  offers  or  exposes  for  sale  any  fresh  salmon,  or  who,  at 
any  time,  takes,  catches  or  kills  any  salmon  with  any  net,  any  of  the  meshes  of  which 
are,  when  drawn  closely  together  and  measured  inside  the  knote,  less  than  five  and 
one-half  inches  in  length,  is  guilty  of  a  misdemeanor. 

4.  [In  district  six.]  Every  person  who,  in  fish  and  game  district  six,  between  the 
first  day  of  December  and  the  fourteenth  day  of  April  of  the  year  following,  both 
dates  inclusive,  or  between  the  first  day  of  June  and  the  thirtieth  day  of  June  of  the 
same  year,  both  dates  inclusive,  or  between  the  sixth  day  of  September  and  the  nine- 
teenth day  of  September  of  the  same  year,  both  dates  Inclusive,  except  with  spear  or 
hook  and  line,  said  hook  and  line  to  be  used  in  the  manner  commonly  known  as 
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"angling/*  takes,  catches  or  kills  any  salmon,  or  takes,  catches  or  kills  or  has  in  his 
possession  more  than  three  fresh  salmon  in  any  one  calendar  day,  or  buys,  sells, 
offers  or  exposes  for  sale  any  fresh  salmon,  or  who,  at  any  time,  takes,  catches  or 
kills  any  salmon  with  any  net,  any  of  the  meshes  of  which  are,  when  drawn  closely 
together  and  measured  inside  the  knots,  less  than  six  and  one-half  inches  in  length, 
or  who  uses  any  net  for  the  purpose  of  catching  salmon  in  the  daytime  between  the 
hours  of  six  a.  m.  and  seven  p.  m.  between  the  first  day  of  August  and  the  fifth  day 
of  September  of  the  same  year,  both  dates  inclusive,  is  guilty  of  a  misdemeanor. 

6.  [In  district  seven.]  E^ery  person  who,  in  fish  and  game  district  seven,  between 
the  first  day  of  December  and  the  thirty-first  day  of  July  of  the  year  following,  both  dates 
inclusive,  except  with  spear  or  hook  and  line,  said  hook  and  line  to  be  used  in  the 
manner  commonly  known  as  "angling,"  takes,  catches  or  kills  any  salmon,  or  takes, 
catches,  kills  or  has  in  possession  more  than  three  fresh  salmon  in  any  one  calendar 
day,  or  buys,  sells,  offers  or  exposes  for  sale  any  fresh  salmon,  or  who  at  any  time 
takes,  catches,  or  kills  any  salmon  with  any  net,  any  of  the  meshes  of  which  are, 
when  drawn  closely  together  and  measured  inside  the  knots,  less  than  six  and  one-half 
inches  in  length,  is  guilty  of  a  misdemeanor. 

6.  [In  district  seven  A.]  Every  person  who,  in  fish  and  game  district  seven  A, 
between  the  eighth  day  of  December  and  the  seventh  day  of  October  of  the  year  fol- 
lowing, both  dates  inclusive,  takes,  catches,  kills  or  has  in  possession  more  than 
three  fresh  salmon  in  any  one  calendar  day,  or  buys,  sells,  offers  or  exposes  for  sale 
any  fresh  salmon,  or  who  at  any  time  takes,  catches  or  kills  any  salmon  with  any 
net,  any  of  the  meshes  of  which  are,  when  drawn  closely  together  and  measured 
inside  the  knots,  less  than  six  and  one-half  Inches  in  length  is  guilty  of  a  misdemeanor. 

7.  [In  districts  eight  and  nine.]  ESvery  person,  who,  in  fish  and  game  districts  eight 
and  nine,  between  the  first  day  of  December  and  the  thirtieth  day  of  September  of 
the  year  following,  both  dates  inclusive,  except  with  spear  or  hook  and  line,  said  hook 
and  line  to  be  used  in  the  manner  commonly  known  as  "angling,"  takes,  catches  or 
kills  any  salmon,  or  takes,  catches,  kills  or  has  in  possession  more  than  three  fresh 
salmon  in  any  one  calendar  day,  or  buys,  sells,  offers  or  exposes  for  sale  any  fresh 
salmon,  or  who,  at  any  time,  takes,  catches,  or  kills  any  salmon  with  any  net  any  of 
the  meshes  of  which  are,  when  drawn  closely  together  and  measured  inside  the  knots, 
less  than  six  and  one>half  inches  in  length,  is  guilty  of  a  misdemeanor. 

8.  [In  districts  ten,  eleven,  twelve,  etc]  EiVery  person  who,  in  fish  and  game 
districts  ten,  eleven,  twelve,  twelve  B  and  thirteen,  between  the  sixth  day  of  June  and 
the  thirty-first  day  of  July  of  the  same  year,  both  dates  inclusive,  or,  between  the 
twenty-fifth  day  of  September  and  the  fourteenth  day  of  November  of  the  same  year, 
both  dates  inclusive,  except  with  spear  or  hook  and  line,  said  hook  and  line  to  be  used 
in  the  manner  commonly  known  as  "angling,"  takes,  catches  or  kills  any  salmon,  or 
takes,  catches,  kills  or  has  in  his  possession  more  than  three  fresh  salmon  in  one 
calendar  day,  or  buys,  sells,  offers  or  exposes  for  sale  any  fresh  salmon,  or  who,  at 
any  time,  takes,  catches  or  kills  any  salmon  with  any  net,  any  of  the  meshes  of  which 
are,  when  drawn  closely  together  and  measured  inside  the  knots,  less  than  five  and 
one-half  inches  in  length,  is  guilty  of  a  misdemeanor. 

9.  [in  district  twelve  A.]  Every  person  who,  in  hsh  and  game  district  twelve  A, 
between  the  fifteenth  day  of  May  and  the  thirty-first  day  of  December  of  the  same 
year,  both  dates  inclusive,  takes,  catches  or  kills  any  salmon,  except  with  spear  or  hook 
and  line,  said  hook  and  line  to  be  used  in  the  manner  commonly  known  as  "angling," 
or  takes,  catches,  kills  or  has  in  his  possession  more  than  three  fresh  salmon  in  any 
one  calendar  day,  or  buys,  sells,  offers  or  exposes  for  sale  any  fresh  salmon,  or  who, 
at  any  time,  takes,  catches  or  kills  any  salmon  with  any  net,  any  of  the  meshes  of 
which  are,  when  drawn  closely  together  and  measured  inside  the  knots,  less  than 
five  and  one-half  inches  in  length  is  guilty  of  a  misdemeanor. 

10.  [In  district  fifteen.]  Every  person  who,  in  fish  and  game  district  fifteen,  from 
the  first  day  of  September  to  the  fourteenth  day  of  April  of  the  year  following,  both 
dates  inclusive,  takes,  catches  or  kills  any  ealmon,  or  who,  at  any  time  takes,  catches 
or  kills  any  salmon  in  any  net  is  guilty  of  a  misdemeanor. 
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11.  [In  districts  sixteen,  etc.]  Every  person  who,  in  fish  and  game  districts  six- 
teen, seventeen,  eighteen  and  nineteen,  between  the  twenty-fifth  day  of  September 
and  the  fourteenth  day  of  November  of  the  same  year,  both  dates  Inclusive,  has  in 
his  possession  more  than  three  fresh  salmon  in  any  one  calendar  day,  or  who,  at  any 
time,  takes,  catches  or  kills  any  salmon  with  any  net,  any  of  the  meshes  of  which 
are,  when  drawn  closely  together  and  measured  inside  the  knots,  less  than  five  and 
one-half  inches  in  length,  is  guilty  of  a  misdemeanor. 

12.  [Salmon  defined.]  For  the  purpose  of  this  act  and  all  acts  relating  thereto, 
only  such  fish  as  belong  to  the  genus  Oncorhynchus  shall  be  considered  salmon.  ' 

13.  [For  propagation.]  Nothing  in  this  act  shall  prevent  the  fish  and  game  com- 
mission of  this  state,  or  persons  authorized  by  them,  from  taking,  at  all  times,  and 
in  any  manner,  such  salmon  as  they  may  deem  necessary  for  the  purpose  of  propaga- 
tion, or  for  scientific  purposes. 

14.  [Penalty.]  Any  violation  of  any  of  the  provisions  of  this  act  shall  be  punishable 
by  a  fine  of  not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  county  Jail  of  the  county  in  which  the  conviction  shall  be  had 
of  not  less  than  fifty  days,  nor  more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment, and  all  fines  and  forfeitures  imposed  and  collected  for  violation  of  the  provisions 
of  this  act  shall  be  paid  into  the  state  treasury,  to  the  credit  of  the  fish  and  game 
preservation  fund. 

History:  Enacted  February  14,  1872;  amended  March  30, 1874,  Code 
Amdts.  1873-4,  p.  465;  April  1,  1876,  Code  Amdts.  1875-6,  p.  114; 
March  30,  1878,  Code  Amdts.  1877-8,  p.  120;  March  2,  1881,  Stats,  and 
Amdts.  1881,  p.  13;  March  9,  1883,  Stats,  and  Amdts.  1883,  p.  81; 
March  2, 1885,  Stats,  and  Amdts.  1885,  p.  199;  March  25,  1897,  Stats,  and 
Amdts.  1897,  p.  20;  March  15,  1907,  Stats,  and  Amdts.  1907,  p.  304, 
Kerr's  Stats,  and  Amdts.  1906-7,  p.  537;  March  20,  1909,  Stats,  and 
Amdts.  1909,  p.  521;  April  1,  1911,  Stats,  and  Amdts.  1911,  p.  563; 
June  16,  1913,  Stats,  and  Amdts.  1913,  p.  990;  May  21,  1915,  Stats,  and 
Amdts.  1915.  p.  717;  May  28,  1917,  Stats,  and  Amdts.  1917,  p.  1035. 
In  effect  July  27,  1917. 

§636.    PBOTEOTION    OF    FISH.     NET,    TBAP,    LINE,    ETC.     MISDE. 

MELANOR.  Every  person  who  shall  use  or  operate,  or  who  shall  assist  in  using  or 
operating  any  net,  trap,  line  or  other  appliance  for  the  purpose  of  taking  or  catching 
fish,  moUusks  or  crustaceans  in  the  State  of  California  at  any  time,  or  in  any  manner, 
except  as  hereinafter  provided,  is  guilty  of  a  misdemeanor. 

[Gill  nets.]  It  shall  be  lawful  to  use  drift  gill  nets  in  fish  and  game  districts  five, 
six,  seven,  seven  A,  eight,  nine,  ten,  eleven,  twelve,  twelve  A,  twelve  B,  thirteen, 
fifteen,  sixteen,  seventeen,  eighteen,  nineteen  and  twenty-two,  and  to  use  set  gill  nets 
in  fish  and  game  districts  seventeen,  eighteen  and  nineteen; 

[Use  of  gill  nets  in  certain  districts.]  provided,  that  in  fish  and  game  districts 
eleven,  tjwelve,  twelve  A,  twelve  B,  and  thirteen  the  cork  line  of  any  gill  net  shall  not 
be  submerged  more  than  twelve  feet  below  the  surface  of  the  water,  and  that  the  lines 
attaching  the  buoys  or  floats  to  the  cork  line  of  such  submerged  nets  be  not  more 
than  twelve  feet  in  length  and  that  the  points  of  attachment  of  said  lines  on  the  cork 
line  be  not  more  than  ten  fathoms  apart;  and  provided,  further,  that  in  fish  and  game 
districts  eleven,  *  twelve,  twelve  A,  twelve  B  and  thirteen  the  meshes  of  the  gill  nets 
shall  be  approximately  the  same  size  and  shall  not  vary  in  length  more  than  one  inch; 
and  provided,  that  gill  nets  are  not  to  be  used  in  fish  and  game  districts  twelve  A 
or  twelve  B  between  September  twenty-fifth  and  November  fourteenth  of  any  year, 
both  dates  inclusive,  or  between  June  sixth  and  July  thirty-first  of  any  year,  both 
dates  inclusive,  and  any  gill  net  found  in  any  fishing  boat  in  fish  and  game  district 
twelve  A  or  twelve  B  during  said  closed  season  shall  be  prima  facie  evidence  that 
the  owner  of  such  net  was  using  same  in  said  fish  and  game  districts;  and  provided, 
further,  that  no  gill  nets  are  to  be  used  or  operated  in  fish  and  game  district  twelve 
between  the  first  day  of  March  and  the  thirty-first  day  of  July  of  any  year,  both  dates 
inclusive,  the  meshes  of  which   measure   between   five   and   five-eighths   inches   and 
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I  seven  and  one-half  inches  in  length.    Any  lines  used  on  glU  nets  which  shall  tend  to 

cause  the  webbing  of  such  gill  nets  to  bag  or  hang  slack  shall  cause  such  net  to  lose 
I  its  identity  as  a  drift  gill  net  and  become  a  trammel  net. 

[Trammel  nets.]  It  shall  be  lawful  to  use  trammel  nets  (also  known  as  two  meah 
and  three  mesh  nets)  in  fish  and  game  districts  ten,  eighteen,  and  nineteen,  the  mini- 
mum meshes  of  which  shall  measure  not  less  than  eight  inches  in  length. 

[Purse  and  round  haul  nets.]  It  shall  be  lawful  to  use  purse  nets  and  round  haul 
nets  (also  known  as  circle  seines  or  lampara  nets)  in  fish  and  game  districts  five,  six, 
nine,  ten,  eleven,  twelve,  twelve  B,  thirteen,  fifteen,  sixteen,  seventeen,  eighteen, 
nineteen,  twenty  A,  twenty-one  and  twenty-two;  provided,  that  in  fish  and  game  dis- 
trict six,  purse  or  round  haul  nets  are  not  to  be  used  for  taking  salmon  or  steelhead; 
and  provided,  further,  that  in  fish  and  game  district  fifteen,  purse  or  round  haul  nets 
shall  be  used  only  for  the  purpose  of  taking  fish  for  bait,  and  that  in  fish  and  game 
district  sixteen  purse  nets  or  round  haul  nets  shall  be  used  only  for  the  purpose  of 
taking  squids,  anchovies,  and  sardines}  and  provided,  further,  that  round  haul  bait 
nets  or  blanket  bait  nets  may  be  used  in  fish  and  game  district  twenty  A  for  the  pur- 
pose of  taking  anchovies  or  sardines  for  bait  only;  and  provided,  further,  that  it  shall 
be  unlawful  for  any  boat  to  have  In  possession  any  net  within  district  twenty  A,  other 
than  round  haul  bait  nets  or  blanket  bait  nets. 

[Beach  nets.]  It  shall  be  lawful  to  use  beach  nets  (also  known  as  beach-seines  or 
haul  seines)  in  fish  and  game  districts  five,  nine,  ten,  eleven,  twelve,  twelve  A,  twelve 
B,  thirteen,  eighteen,  nineteen  and  twenty-two;  provided,  that  in  fish  and  game  districts 
five,  twelve,  twelve  A  and  twelve  B  the  meshes  of  any  beach  nets  shall  measure  not 
less  than  five  and  one-half  inches  in  length,  and  that  in  fish  and  game  districts  ten, 
eighteen  and  nineteen  the  meshes  of  the  beach  nets  shall  measure  not  less  than  one 
and  one-half  inches  in  length;  and  beach  nets  shall  only  be  used  in  fish  and  game 
district  nineteen  between  the  first  day  of  September  and  the  thirty-first  day  of  Jan- 
uary of  the  year  following,  both  dates  inclusive,  and  for  the  purpose  of  taking  smelt 
only. 

For  the  purpose  of  this  act,  any  net  hauled  from  the  water  to  the  beach  or  shore 
for  the  purpose  of  taking  fish,  shall  be  known  as  a  beach  net. 

[Fyke  nets.]  It  shall  be  lawful  to  use  fyke  nets  in  fish  and  game  district  twelve 
B  for  the  purpose  of  catching  catfish,  carp,  pike,  hardheads  and  suckers  between  the 
fifteenth  day  of  August  and  the  fourteenth  day  of  May  of  the  year  following,  both 
dates  inclusive;  provided,  that  the  smallest  meshes  of  any  fyke  net  so  used  shall 
measure  not  less  than  two  and  one-half  inches  in  length. 

[Trawl  nets.]  It  shall  be  lawful  to  use  trawl  nets  (also  known  as  paranselli^  nets, 
beam  trawls  or  shrimp  trawls),  in  fish  and  game  districts  five,  six,  seven,  thirteen  and 
eighteen;  provided,  that  the  use  of  any  trawl  net  in  fish  and  game  district  thirteen 
shall  be  for  the  purpose  of  taking  shrimp  only. 

[Crab  nets.]  It  shall  be  lawful  to  use  crab  nets  in  fish  and  game  districts  five,  six, 
seven,  eight,  nine,  ten,  eleven,  twelve,  thirteen,  seventeen,  eighteen  and  nineteen, 
and  lobster  traps  in  fish  and  game  districts  seventeen,  eighteen  and  nineteen. 

[Shrimp  nets.]  It  shall  be  lawful  to  use  shrimp  nets  (also  known  as  Chinese  shrimp 
or  bag  nets)  in  fish  and  game  district  thirteen  for  the  pu|*pose  of  taking  shrimp  only; 
provided,  that  any  fish,  mollusks  or  crustaceans  other  than  marketable  shrimp  that 
may  be  taken  in  such  shrimp  nets  shall  be  immediately  returned  to  the  water. 

[Dip  nets.]  It  shall  be  lawful  to  use  dip  nets  for  the  purpose  of  taking  fish  to  be 
used  as  bait  only,  in  any  fish  and  game  district,  excepting  fish  and  game  district  four- 
teen; provided,  that  in  fish  and  game  districts  one,  two,  three  and  four  such  dip  net 
shall  not  be  baited;  and  provided,  further,  that  any  dip  net  in  fish  and  game  districts 
one,  two,  three,  four,  nineteen,  twenty  and  twenty  A  shall  not  measure  more  than  six 
feet  in  its  greatest  breadth. 

[Troll  lines.]  It  shall  be  lawful  to  use  troll  lines  or  hand  lines  in  any  fish  and  game 
district,  except  fish  and  game  district  fourteen,  and  to  use  trawl  lines  in  fish  and 
game  districts  five,  six,  seven,  ten,  seventeen,  eighteen  and  nineteen.  It  shall  also 
be  lawful  to  use  trawl  lines  (also  known  as  set  lines)  in  any  lake  in  fish  and  game 
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district  two,  having  a  surface  area  of  not  less  than  seventy-five  square  miles,  for  the 
purpose  of  catching  catfish  only;  provided,  that  it  shall  be  unlawful  to  use  minnows 
or  any  species  of  young  fish  on  hooks  attached  to  such  trawl  lines. 

[Spade,  shovel,  etc]  It  shall  be  lawful  to  use  any  spade,  shovel,  hoe,  rake  or 
other  appliance  operated  by  hand  tor  the  purpose  of  taking  mollusks  in  fish  and  game 
districts  five,  six,  seven,  eight,  nine,  ten,  eleven,  twelve,  thirteen,  fifteen,  sixteen, 
seventeen,  eighteen,  nineteen  and  twenty-one. 

[Set  nets  and  lines.]  Any  net  or  line  shall  be  considered  a  set  net  or  set  line  that 
is  made  fast  to  the  bank  or  ground  or  that  shall  be  made  fast  in  any  way  and  shall 
not  be  free  to  drift  with  the  tide  or  current;  provided,  that  fyke  nets,  shrimp  nets  or 
crab  nets  shall  not  be  considered  set  nets,  nor  trawl  lines  be  considered  set  lines. 
The  length  of  the  meshes  of  any  net  shall  be  determined  by  taking  at  least  four  meshes 
and  measuring  them  between  the  knots  while  they  are  simultaneously  drawn  closely 
together. 

[Recovering  fish  from  overflowed  areas.]  Nothing  in  this  section  shall  prevent  the 
fish  and  game  commission,  or  persons  authorized  by  them,  from  using  any  net  or 
other  appliance  in  any  fish  and  game  district  for  the  purpose  of  recovering  fish  from 
overfiowed  areas  or  land-locked  sloughs  or  ponds  where  they  have  been  left  isolated 
by  receding  streams  or  fiood  waters. 

[Scientific  investigation.]  Nothing  in  this  section  shall  prohibit  the  fish  and  game 
commission,  or  anyone  authorized  by  them,  from  using  such  nets,  traps  or  other 
appliances  in  the  waters  of  the  state  as  they  may  deem  necessary  for  carrying  on 
scientific  investigation  or  for  the  propagation  of  fish,  mollusks  or  crustaceans. 

[Condemned  nets.]  Be  it  provided,  that  any  net,  duly  condemned  in  accordance 
with  the  provisions  of  section  six  hundred  thirty-six  a  of  the  Penal  Code,  shall  be 
destroyed  or  sold  by  order  of  the  fish  and  game  commission,  and  when  sold  all  pro* 
ceeds  collected  for  the  sale  of  such  net  or  nets  shall  be  paid  into  the  state  treasury 
to  the  credit  of  the  fish  and  game  preservation  fund. 

[Penalty.]  Every  person  violating  any  of  the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  dollars,  or  by  imprisonment  in  the  county  Jail  of  the  county 
in  which  conviction  shall  be  had  not  less  than  fifty  days,  or  by  both  such  fine  and 
imprisonment;  and  all  fines  and  forfeitures  imposed  and  collected  for  any  violation 
of  any  of  the  provisions  of  this  section  shall  be  paid  into  the  state  treasury,  to  the 
credit  of  the  fish  and  game  preservation  fund. 

History:  Enacted  February  14,  1872;  amended  April  1.  1876,  Code 
Amdts.  1876-6,  p.  115;  March  30,  1878,  Code  Amdts.  1877-8,  p.  120; 
March  21,  1881,  Stats,  and  Amdts.  1881,  p.  12;  March  19,  1883,  Stats, 
and  Amdts.  1883,  p.  82;  March  24,  1887,  Stats,  and  Amdts.  1887,  p.  237; 
March  23,  1893,  Stats,  and  Amdts.  1893,  p.  215;  March  27,  1895,  Stats, 
and  Amdts.  1895,  p.  262;  May  31,  1897,  Stats,  and  Amdts.  1897,  p.  349; 
March  20,  1909,  Stats,  and  Amdts.  1909,  p.  521;  April  1,  1911,  Stats,  and 
Amdts.  1911,  p.  564;  June  16,  1913,  Stiats.  and  Amdts.  1913,  p.  952; 
May  19,  1915,  Stats,  and  Amdts.  1915,  p-.  606;  May  28,  1917,  Stats,  and 
Amdts.  1917,  p.  1043.    in  effect  July  27,  1917. 


RBGUIiATING  USIS  OF  NBTS,  LINES  AND 

SBINBS. 

1.  Construction  of  section — Subdivision  2. 
2,  3.  Information. 
4.  Jurisdiction. 

1.  Conntrnetlon  of  ■ectton     Subdivision  2, 

— There  are  no  "provisions"  mentioned  in 
this  section  of  which  there  may  be  a  viola- 
tion. Therefore  reference  is  intended  to  sec- 
tion 636  as  amended,  and  clearly  refers  to 
the  preceding"  subdivisions. — ^People  v.  An- 
derson, 30  Cal.  App.  642,  159  Pac.  211. 

2.  Infornuitlon. — In  chargrin?  a  violation 
of  this  subdivision  the  information  need  not 
state  that  the  defendant  was  not  one  of  the 


persons  coming:  within  the  exception  pro- 
vided by  subdivisions  10  and  12. — People  v. 
Anderson,  30  Cal.  App.  542,  159  Pac.  211. 

3.  Where  the  information  Is  in  the  lan- 
gruasre  of  the  statute  it  need  not  allege  that 
the  defendant  was  using  a  net  for  the  pur- 
pose of  catching"  flsh  "In  the  waters  of  the 
state,"  where  also  it  was  alleged  that  the 
not  was  cast  for  such  purpose  "at  the  ex- 
treme end  of  and  within  Fly's  Bay  in  the 
County  of  Napa." — People  v.  Anderson.  30 
Cal.  App.  542.  159  Pac.  211. 

4.  Jurisdiction. — The  superior  court  has 
jurisdiction  of  the  offenses  designated  In  the 
subdivisions  of  this  section. — People  v.  An- 
derson, 30  Cal.  App.  542,  159  Pac.  211. 
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§637.    FISH  OOMMISSIONEB  TO  EXAMINE  DAMS.  FISHWAYS  TO  BE 

CONSTRUCTED.  PENALTY.  1.  It  shall  be  the  duty  of  the  state  board  of  fish  and 
game  commissioners  to  examine,  from  time  to  time,  all  dams  and  artificial  obstruc- 
tions in  all  rivers  and  streams  in  this  state  naturally  frequented  by  salmon,  trout,  shad 
and  other  fish;  and  if,  in  its  opinion,  there  is  not  free  passage  for  fish  over  and 
around  any  dam  or  artificial  obstruction,  to  order  in  writing  the  owners  or  occupants 
thereof  to  provide  the  same,  within  a  specified  time,  with  a  durable  and  efficient 
fishway,  of  such  form  and  capacity,  and  in  such  location  as  shall  be  determined  by 
the  state  board  of  fish  and  game  commissioners,  or  persons  authorized  by  them,  and 
such  fishway  must  be  completed  by  the  owners  or  occupants  of  such  dam  or  artificial 
obstruction  to  the  satisfaction  of  said  commissioners,  within  the  time  specified; 

[To  be  kept  free  from  obstructions.]  and  it  shall  be  incumbent  upon  the  owners  or 
occupants  of  all  dams  or  artificial  obstructions,  where  the  state  board  of  fish  and 
game  commissioners  require  such  fishways  to  be  provided,  to  keep  the  same  in  repair 
and  open  and  free  from  obstructions  to  the  passage  of  fish  at  all  times;  and  no  i>erson 
shall  wilfully  destroy,  injure,  or  obstruct  any  such  fishway;  provided,  that  the  owners 
or  occupants  of  any  dam  or  artificial  obstruction  shall  allow  sufficient  water  at  all 
times  to  pass  through  such  fishway  to  keep  in  good  condition  any  fish  that  may  be 
planted  or  exist  below  said  dam  or  obstruction;  provided,  further,  that  during  the 
minimum  fiow  of  water  in  any  river  or  stream  permission  may  be  granted  by  the 
state  board  of  fish  and  game  commissioners  to  allow  the  owners  or  occupants  of  any 
dam  or  artificial  obstruction  to  allow  sufficient  water  to  pass  through  a  culvert,  waste 
gate,  or  over  or  around  the  dam,  to  keep  in  good  condition  any  fish  that  may  be 
planted  or  exist  below  said  dam  or  artificial  obstruction,  when  in  the  judgment  of 
the  fltate  board  of  fish  and  game  commissioners  it  is  impracticable  to  pass  the  water 
through  the  fishway  to  the  detriment  of  the  owner  or  occupant  thereof. 

[Hatchery  constructed  when  fishway  impracticable.]  Whenever  in  the  opinion  of 
the  state  fish  and  game  commission  it  shall  be  impracticable,  because  of  the  height 
of  any  dam  or  other  artificial  obstruction,  or  other  conditions,  to  construct  a  fishway 
over  or  around  said  dam  or  other  artificial  obstruction,  the  fish  and  game  com- 
mission may  order  in  lieu  of  said  fishway  the  owners  or  occupants  of  said  dam  ot 
other  artificial  obstruction  to  completely  equip,  within  a  specified  time,  on  a  site  to  be 
selected  by  said  fish  and  game  commission,  a  hatchery,  together  with  dwellings  for 
help,  traps  for  the  taking  of  fish,  and  all  other  equipment  necessary  to  operate  a 
hatchery  station,  according  to  plans  and  specifications  furnished  by  the  fish  and  game 
commission,  who  shall  thereafter  operate  said  hatchery  without  further  expense  to 
said  owner  or  occupant  of  said  dam  or  other  artificial  obstruction.  The  aforesaid 
hatchery,  traps  and  other  equipment  necessary  to  operate  a  hatchery  station  shall  not 
be  of  a  size  greater  than  necessary  to  supply  the  said  stream  or  river  with  a  reason- 
able number  of  such  fish.  The  said  owners  or  occupants  of  said  dam  or  other  artificial 
obstruction  shall  permit  said  fish  and  game  commission  to  locate  the  aforesaid  hatch- 
ery, dwellings,  traps  and  other  equipment  upon  any  of  the  land  of  the  owners  or  occu- 
pants of  said  dam  or  other  artificial  obstruction  upon  a  site  or  sites  to  be  mutually 
agreed  upon  by  the  fish  and  game  commission  and  the  said  owners  or  occupants  of 
said  dam  or  other  artificial  obstruction. 

If  the  said  owners  or  occupants  of  said  dam  or  other  artificial  obstruction  shall 
generate  electricity  at  said  place  of  said  dam  or  other  artificial  obstruction,  then  and 
in  that  case  said  owners  or  occupants  shall  furnish  sufficient  light,  without  expense, 
for  the  use  of  said  hatchery  when  located  and  established. 

[Planting  of  fish.]  Said  owners  or  occupants  shall  also  permit  the  use  of  water, 
without  expense,  to  operate  said  proposed  hatchery;  provided,  however,  that  the  fish 
and  game  commission  may,  in  lieu  of  said  fishway,  hatchery,  dwellings,  traps  and 
other  equipment  necessary  to  operate  a  hatchery  station  as  aforesaid,  order  the 
owners  or  occupants  of  said  dam  or  other  artificial  obstruction  to  plant,  under  the 
supervision  of  the  fish  and  game  commission,  the  young  of  such  fish  as  naturally 
frequent  the  waters  of  said  stream  or  river,  at  such  times,  in  such  places  and  in  such 
numbers  as  the  fish  and  game  commission  may  order; 
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[Right  of  access.]  provided,  further,  that  said  owners  or  occupants  of  said  dam 
or  other  artificial  obstruction  shall  accord  to  the  public,  for  the  purpose  of  fishing,  the 
right  of  access  to  the  waters  impounded  by  said  dam  or  other  artificial  obstruction, 
during  the  open  season  for  the  taking  of  fish  in  such  stream  or  river,  subject  to  the 
rules  and  regulations  of  said  fish  and  game  commission. 

The  said  owners  or  occupants  of  said  dam  or  other  artificial  obstruction  shall  not 
be  liable  in  damages  to  any  person  exercising  the  right  of  access  to  the  waters 
Impounded  by  said  dam  or  other  artificial  obstruction,  as  aforesaid,  who  shall  suffer 
injury  through  coming  In  contact  with,  or  meddling  with,  any  of  the  property  of  said 
owners  or  occupants. 

[Sale  of  young  fieh.]  The  fish  and  game  commission  may  sell,  at  cost  to  it,  to  such 
owners  or  occupants  of  such  dam  or  other  artificial  obstruction  the  young  of  fish 
ordered  to  be  planted  in  such  stream  or  river. 

[Penalty.]  Every  person  found  guilty  of  [violation  of]  any  of  the  provisions  of  this  act 
must  be  fined  in  a  sum  of  not  less  than  one  hundred  fifty  dollars  or  [punished  by] 
Imprisonment  in  the  county  jail  of  the  county  in  which  the  conviction  shall  be  had,  not 
less  than  one  hundred  days,  or  by  both  such  fine  and  imprisonment;  and  all  fines  and 
forfeitures  imposed  and  collected  for  any  violation  of  this  act  shall  be  paid  into  the 
state  treasury,  to  the  credit  of  the  fish  and  game  preservation  fund. 

[Hearing  on  necessity  for  placing  ladder,  etc.]  After  making  any  order  to  place 
and  maintain  such  ladder,  or  to  equip  and  convey  such  hatchery  and  site,  or  to  plant 
such  fish  the  state  board  of  fish  and  game  commissioners  shall,  when  requested  by  the 
owners  or  parties  in  charge,  fix  a  time  and  place,  in  the  county  in  which  the  dam  or 
other  artificial  obstruction  is  situated,  for  the  taking  of  evidence  upon  the  question 
of  the  necessity  of  placing  and  maintaining  such  ladder  or  of  equipping  and  conveying 
such  hatchery  and  site,  or  of  planting  such  fish  and  cause  notices  in  writing  of  such 
time  and  place  where  such  hearing  is  to  be  held  to  be  served  upon  the  owners  or 
persons  in  charge  of  such  dam  or  other  artificial  obstruction,  at  least  ten  days 
before  the  day  set  for  the  hearing.  If  said  request  for  a  hearing  upon  the  order  to 
place  and  maintain  such  ladder  or  to  equip  such  hatchery  and  site,  or  to  plant  such 
fish,  is  not  made  within  ten  days  after  the  service  of  such  order  upon  said  owners 
or  parties  in  charge  of  said  dam  or  other  artificial  obstruction  said  order  shall 
become  final. 

[Order  of  commleslon.]  At  such  time  and  place  testimony,  under  oath,  shall  be 
taken,  both  on  the  part  of  the  state  board  of  fish  commissioners  and  the  owner  or 
person  in  charge  of  such  dam  or  other  artificial  obstruction,  if  such  owner  or  persons 
in  charge  appears  and  offers  evidence,  and  thereupon  the  state  board  of  fish  commis- 
sioners from  the  evidence  offered  shall  determine  whether  or  not  the  necessity  for 
the  placing  and  maintaining  a  ladder  on  said  dam  or  other  artificial  obstruction  or  the 
equipping  and  conveying  such  hatchery  and  site  or  the  planting  of  such  fish  is  shown, 
and  if  shown  to  be  required  and  necessary,  said  state  board  of  fish  commissioners 
may  direct  and  order  the  placing  and  maintaining  such  ladder  or  the  equipment  and 
conveyance  to  the  state  of  said  hatchery,  equipment  and  site  or  the  planting  of  such 
fish.  Such  order  to  also  fix  the  point  where  the  ladder  or  hatchery  and  equipment  is 
to  be  located  or  the  number  of  and  place  where  such  fish  are  to  be  planted,  and  a 
certified  copy  of  such  order  to  be  served  upon  the  owners  or  parties  in  charge  of  such 
dam  or  other  artificial  obstruction. 

[Who  may  take  evidence.]  The  evidence  in  any  Investigation,  Inquiry  or  hearing, 
provided  by  this  section,  may  be  taken  by  any  of  the  members  of  the  board  of  fish 
and  game  commissioners,  or  such  deputy  fish  and  game  commissioner,  or  employee, 
as  the  board  may  designate  to  take  such  evidence,  and  each  member  of  the  board  and 
any  of  its  deputies  and  employees  designated  to  take  evidence  at  the  hearing  provided 
hereby  shall  have  the  power  to  administer  oaths,  take  afildavits  and  issue  subpoenas 
for  the  attendance  of  witnesses  at  such  hearings. 

[Witness  fees.]  Each  witness,  legally  subpoenaed,  attending  at  a  hearing,  shall 
receive  for  his  attendance  the  same  fees  and  mileage  allowed  by  law  to  a  witness  in 
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Civil  cases,  which  amount  shall  be  paid  by  the  party  at  whose  request  such  witness 
is  subpo9naed. 

The  superior  court  in  and  for  the  county,  or  city  and  county,  in  which  any  inquiry, 
investigation,  hearing  or  proceeding  may  be  held  under  authority  of  this  section  shall 
have  the  power  to  compel  the  attendance  of  witnesses,  the  giving  of  testimony  and 
the  production  of  papers,  as  required  by  any  subpoena  issued  under  authority  of  this 
section. 

[Refusal  of  witness  to  attend.]  The  commission  or  representative  of  the  commis- 
sion before  whom  the  testimony  is  to  be  given  or  produced,  in  case  of  the  refusal  of 
any  witness  to  attend  or  testify  or  produce  any  papers  required  by  such  subpoena,  may 
report  to  the  superior  court  in  and  for  the  county,  or  city  and  county,  in  which  the 
proceeding  is  pending,  by  petition,  setting  forth  that  due  notice  has  been  given  of  the 
time  and  place  of  attendance  of  said  witnesses,  or  the  production  of  said  papers,  and 
that  the  witness  has  been  summoned  in  the  manner  prescribed  in  this  act,  and  that 
the  witness  has  failed  and  refused  to  attend  or  produce  the  papers  required  by  the 
subpoena,  before  the  commission  or  its  representative,  in  the  cause  or  proceeding 
named  in  the  notice  and  subpoena,  or  has  refused  to  answer  questions  propounded  in 
the  course  of  such  proceeding,  and  ask  an  order  of  said  court,  compelling  the  witness 
to  attend  and  testify  or  produce  said  papers  before  the  commission  or  its  represents* 
tive.  The  court,  upon  the  petition  of  the  commission  or  its  representative,  shall  enter 
an  order  directing  the  witness  to  appear  before  the  court  at  a  time  and  place  to  be 
fixed  by  the  court  in  such  order,  the  time  to  be  not  more  than  ten  days  from  the  date 
of  the  order,  and  then  and  there  show  cause  why  he  has  not  attended  and  testified  or 
produced  said  papers  before  the  commission  or  its  representative.  A  copy  of  said 
order  shall  be  served  upon  said  witness.  If  it  shall  appear  to  the  court  that  said 
subpoena  was  regularly  issued  by  the  commission  or  its  representative,  the  court  shall 
thereupon  enter  an  order  that  said  witness  appear  before  the  commission  or  its  repre- 
sentative at  the  time  and  place  to  be  fixed  in  ssid  order,  and  testify  or  produce  the 
required  papers,  and  upon  failure  to  obey  said  order,  said  witness  shall  be  dealt  with 
as  for  contempt  of  court. 

[Depositions.]  The  commission  or  its  representative  or  any  party  may,  in  any 
investigation  or  hearing  before  the  commission  or  its  representative,  cause  the  deposi- 
tion of  witnesses  residing  within  or  without  the  state  to  be  taken  in  the  manner  pre- 
scribed by  law  for  like  depositions  in  civil  actions  in  the  superior  courts  of  this  state 
and  to  that  end  may  compel  the  attendance  of  witnesses  and  the  production  of  docu- 
ments and  papers. 

History:  Enacted  February  14,  1872;  amended  March  11,  1891,  Stats, 
and  Amdts.  1891,  p.  93 ;  by  Ck)de  Commission,  Act  March  16,  1901,  Stats, 
and  Amdts.  1900-1,  p.  476;  Act  held  unconstitutional,  see  History,  §  6. 
Pen.  C;  Code  amendment  re-enacted  February  12,  1903,  Stats,  and 
Amdts.  1903,  p.  25;  amended  May  24,  1915,  Stats,  and  Amdts.  1915, 
p.  820;  June  1,  1917,  Stats,  and  Amdts.  1917,  p.  1524.  In  effect  July  31, 
1917. 

§637a.    EILLINa  OF  BIRDS  OTHER  THAN  GAME,  MISDEMEANOR. 

Every  person  in  the  State  of  California  who  shall  at  any  time  kill  or  catch,  or  have 
in  his  possession,  living  or  dead,  any  wild  bird  other  than  a  game  bird,  or  who  shall 
purchase,  offer  or  expose  for  sale,  transport  or  ship  within  or  out  of  the  state,  any 
such  wild  bird  after  it  has  been  killed  or  caught,  except  as  permitted  by  this  act,  shall 
be  guilty  of  a  misdemeanor.  No  part  of  the  plumage,  skin  or  body  of  any  bird  protected 
by  this  section  shall  be  sold  or  had  in  possession  for  sale,  irrespective  of  whether  said 
bird  was  captured  or  killed  within  or  without  the  state. 

[Game  birds  enumerated.]  For  the  purpose  of  this  act  the  following  only  shall  be 
considered  game  birds:  The  Anatidse,  commonly  known  as  swans,  geese,  brant  and 
river  and  sea  ducks;  the  Rallidse,  commonly  known  as  rails,  coots  and  gallinules;  the 
Limicolse,  commonly  known  as  shore  birds,  plover[,]  surf  btrds,  snipe,  sandpipers,  tatlers 
and  curlews;  the  Gallinse,  commonly  known  as  wild  turkeys,  grouse,  prairie  chicken, 
pheasants,  partridges,  and  quails;  and  the  species  of  Columbidse,  known  as  wild  pigeons 
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and  doves.  All  other  species  of  wild  birds  either  resident  or  migratory  shall  be  con- 
sidered nongame  birds;  provided,  that  the  English  or  European  house  sparrow,  the 
great  homed  owl,  sharp-shinned  hawk.  Cooper's  hawk,  duck  hawk,  butcher  bird,  blue- 
jay,  housefinch,  commonly  known  as  the  California  linnet,  are  not  included  among 
the  birds  protected  by  this  act;  and  provided,  further,  that  in  fish  and  game  district 
one,  in  fish  and  game  district  two  and  fish  and  game  district  three  the  blackbird  is 
not  included  among  the  birds  protected  by  this  act;  provided,  further,  that  nothing  in 
this  section  shall  prohibit  the  killing  of  a  robin,  or  other  wild  bird  by  the  owner  or 
tenant  of  any  premises  where  such  bird  is  found  destroying  berries,  fruit  or  crops 
growing  on  such  premises,  but  the  birds  so  killed  shall  not  be  shipped  or  sold;  and 
nothing  in  this  act  shall  prevent  a  citizen  of  California  from  taking  or  keeping  any 
wild  nongame  bird  as  a  domestic  pet  if  such  bird  shall  not  be  sold  or  offered  for  sale, 
or  transported  out  of  the  state,  a  permit  to  keep  the  same  having  first  been  obtained 
from  the  state  board  of  fish  and  game  commissioners. 

History:  Enactment  i4>proved  March  23,  1901,  Stats,  and  Amdts. 
1900-1,  p.  573;  amended  March  18, 1905,  Stats,  and  Amdts.  1905,  p.  1014; 
March  21, 1907,  Stats,  and  Amdts.  1907,  p.  762,  Kerr's  Stats,  and  Amdts. 
190e-7,  p.  538;  April  16,  1909,  Stats,  and  Amdts.  1909,  p.  935;  May  18, 
1917,  Stats,  and  Amdts.  1917,  p.  656.    In  effect  July  27,  1917. 


§637y2[8r].  "PREDATORY  ANIMALS"  DEFINED.  Where  the  words 
"predatory  animals"  occur  in  this  chapter,  the  following  animals  only  shall  be  con- 
sidered predatory  animals:  The  order  Insectivora  (moles,  shrews),  the  family  CanidsB 
(wolves,  coyotes,  foxes),  the  family  Procyonidss  (ringtail  cats,  coons),  the  family  Mus- 
telidsB  (martins,  fishers,  wolverines,  weasels,  minks,  skunks,  badgers),  the  family 
F^lldSB  (cougars,  wild  cats.  Jack  rabbits),  the  order  Rodentia  (rats,  mice,  gophers), 
except  the  families  SciuridsB  and  Petauristide  (tree  squirrels,  flying  squirrels,  the 
black-tailed  jack  rabbit  of  the  order  Lagomorpha;  and  the  following  species  of  birds: 
blue  Jays,  English  or  European  house  sparrow,  great  horned  owl>  sharp-shinned  hawk. 
Cooper's  hawk,  duck  hawk  and  house  finch,  commonly  known  as  California  linnet. 

History:  Enactment  approved  April  14, 1915,  Stats,  and  Amdts.  1915, 
p.  68;  amended  April  5,  1917,  Stats,  and  Amdts.  1917,  p.  44.  In  effect 
July  27,  1917. 


§647. 

1.     Vagrants— 4yOii«tra«tioB     of    seettoa. — 

This  statute  undertakes  to  define  vagrancy, 
declaring:  in  eleven  subdivisions  what  acts 
shall  constitute  one  a  vagrrant,  and  a  com- 
plaint chsLTglng  a.  defendant  with  each  and 
all  of  the  acts  specified  in  all  the  subdivi- 
sions would  certainly  be  subject  to  demurrer 
for  failure  to  comply  with  sections  950,  951 
and  952. — People  v.  Plath,  166  Cal.  227,  135 
Pac.  954. 


of  this  section  the  court  has  the  discretion 
to  add  the  fine  in  addition  to  imprisonment 
where  one  has  been  convicted  of  the  offense 
designated  in  section  538. — People  v.  Phil- 
lips, 30  Cal.  App.  31,  157  Pac.  1003. 


§673. 


§666. 


1.  Petty  larcenr,  Meeoad  offense— Cob- 
Mtractioa  of  section. — ^Under  this  and  the  fol- 
lowing* section,  where  a  prior  conviction 
has  been  charged  and  sustained  and  the 
subsequent  offense  charg-ed  is  likewise  es- 
tablished, the  court  is  authorized  to  impose 
a  penalty  in  excess  of  the  maximum  penalty 
prescribed  for  either  the  prior  or  the  sub- 
sequent offense;  while  under  section  1204 
this  can  not  be  done. — People  v.  Rudolph, 
28  Cal.  App.  683,  153  Pac.  721. 

§672. 

1.  Fine  added  to  Imprisonment  —  Con- 
■tmetlon  of  section. — Under   the   provisions 


1.  Civil  rlffhts  of  convict  auspendcA— 
Const rnctlon  of  section* — Where  the  plain- 
tiff in  a  civil  action  Is  imprisoned  for  a 
felony  the  defendant  has  a  rig'ht  to  have  the 
action  proceed,  and  on  the  court's  refusal  to 
proceed  with  the  case  mandamus  will  issue 
to  compel  It. — Castera  v.  Superior  Court,  29 
Cal.  App.  694. 

§678. 

1.  Values  la  srold. — In  a  prosecution  for 
obtaining  a  quantity  of  hay  by  false  pre- 
tenses, the  failure  to  estimate  the  value  of 
the  hay  In  United  States  gold  coin  as  pro- 
vided by  section  678  of  the  Penal  Code.  Is 
not  ground  for  reversal  of  the  Judgment, 
where  it  is  shown  that  there  was  an  agree- 
ment to  buy  the  hay  at  nine  dollars  per 
ton  and  that  the  total  value  at  that  figure 
was  in  excess  of  fifty  dollars. — People  v. 
Keach,  28  Cal.  App.  194,  151  Pac.  747. 
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OF  CRIMINAL  PROCEDURE. 


§  686. 

RIGHT  OF  DBFKNDANT  ON  TRIAL. 

1.  Constitutionality    of    section  —  Subdivi- 
sion 3. 
2-5.  Deposition  of  absent  witness   (subd.  8). 
6,  7.  Testimony  at  former  trial  (subd.  3). 

1.  Constitutionality  of  section— SubdlTl- 
■lon  S^ — Subdivision  3  of  this  section  is  not 
in  conflict  with  section  13,  of  article  I,  of 
the  State  Constitution. — People  v.  Wilson,  26 
Cal.  App.  336,  146  Pac.  1048. 

2.  Deposition  of  absent  witness  (snbd.  8). 
— The  admission  in  evidence,  in  a  prosecu- 
tion for  murder,  of  the  deposition  of  a  wit- 
ness taken  upon  the  preliminary  examina- 
tion of  the  defendant,  without  a  sufficient 
showing-  of  due  dlligrence  to  find  the  witness, 
is  not  a  sufficient  ground  for  reversal, 
where  the  evidence  as  a  whole,  resrardless 
of  the  deposition,  points  so  clearly  to  the 
defendant's  gruilt  that  the  verdict  would  not 
have  been  otherwise  had  the  deposition  been 
excluded. — ^People  v.  Weston,  169  Cal.  898, 
146  Pac.  871. 

3.  The  deposition  of  the  witness  to  whom 
the  liquor  was  sold,  taken  at  the  preliminary 
examination,  may  be  read  in  evidence  at  the 
trial,  upon  its  being-  shown  that  subpoenas 
had  been  Issued  for  the  witness  to  the 
sheriffs  of  several  counties  and  all  returned 
unserved,  and  that  the  local  sheriff  had 
searched  for  the  witness  in  other  counties 
than  his  own  but  was  unable  to  find  him. — 
People  V.  Mueller,  168  Cal.  521,  148  Pac.  750. 

4.  The  determination  of  the  question  as 
to  whether  or  not  a  sufficient  foundation  has 
been  laid  for  the  admission  in  evidence  of 
the  deposition  of  the  prosecuting:  witness 
taken  upon  the  preliminary  examination  is 


a  matter  resting  largely  in  the  discretion  of 
the  trial  court. — People  v.  Trent,  25  Cal.  Ap^. 
740,  146  Pac.  641. 

6.  An  objection  to  the  admission  In  evi- 
dence of  the  deposition  of  a  witness  taken 
upon  the  preliminary  examination  of  a  de- 
fendant that  the  certificate  of  the  official 
reporter  who  took  and  transcribed  the  dep- 
osition was  not  presented  or  admitted  In 
evidence,  and  hence  the  proper  foundation 
for  the  admission  of  such  deposition  was 
not  laid,  is  too  general  to  be  relied  on  upon 
appeal,  where  it  appears  that  the  objection 
to  the  introduction  of  the  deposition  was 
couched  in  general  form  without  in  any  way 
directing:  the  attention  of  the  court  or  op- 
posing- counsel  to  the  specific  defect,  and 
that  the  certificate  was  in  fact  in  court  at 
the  time  of  the  trial  and  could  easily  have 
been  produced  and  offered  had  the  specific 
objection  been  made. — People  v.  Trent,  2S 
Cal.  App.  740,  146  Pac.  541. 

6.  Testimony  at  former  trial  (aabd.  8)w — 
There  is  no  error  In  admitting  the  testimony 
of  a  witness  STiven  at  a  former  trial,  where 
the  sheriff's  return  showed  his  inability  to 
find  the  witness  and  serve  him  with  a  sub- 
poena.— People  v.  Wilson,  26  Cal.  App.  836, 
146  Pac.  1048. 

7.  It  is  not  prejudicial  error  in  a  rape 
case  to  permit  the  district  attorney  to  Intro- 
duce in  evidence  the  testimony  given  by  the 
accused  at  the  first  trial  of  the  case  in 
which  the  jury  failed  to  agree  upon  a  ver- 
dict, where  such  testimony  contained  no 
statement  which  involved  a  confession  of 
guilt  or  any  admission  which  could  tend  to 
establish  his  guilt — People  v.  Dunlop,  27 
Cal.  App.  460,  160  Pac.  889. 
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TITLE  I. 

OF  THE  PREVENTION  OF  PUBLIC  OFFENSES. 


CHAPTER  III. 

SECUBITY  TO  KEEP  THE  PEACE. 
S  704.  Proceedings  on  eharges  being  controverted. 

§  704.    PBOCEEDmaS  ON  OHABGES  BEINO  OONTBOVEBTED.    When 

the  person  informed  against  is  brought  before  the  magistrate,  if  the  charge  be  con- 
troverted, the  magistrate  must  take  testimony  in  relation  thereto.  The  evidence  must 
be  reduced  to  writing  and  subscribed  by  the  witnesses. 

[Testimony  may  be  Uken  In  shorthand.]  The  magistrate  may,  in  his  discreUon, 
order  the  testimony  and  proceedings  to  be  taken  down  in  shorthaiid,  and  for  that  pur- 
pose he  may  appoint  a.  shorthand  reporter.  The  deposition  or  testimony  of  the  wit- 
nesses must  be  authenticated  in  the  form  prescribed  in  section  eight  hundred  sixty- 
nine  of  this  code. 

History:     Enacted  February  14,  1872,  a  re^nactment  of  §  23.  Crimi- 
nal Practice  Act,  1851,  Stats,  and  Amdts.  1851,  p.  214;  amended  April  20 
1917,  Stats,  and  Amdts.  1917,  p.  146.    In  effect  July  27,  1917 


§772. 


1.  RemoTal  of  oflicer  by  smnmary  pro- 
ce«dlBir  ^- Conatraetton  of  aeetlon.  —  A  pro- 
ceeding by  an  Individual  under  this  section 
is  a  criminal  proceeding,  thoufrh  not  prose- 
cuted by  Indictment  or  Information. — ^People 
V.  McKamy,  168  Cal.  581,  143  Pac.  752. 

2.  While  prohibition  may  lie  in  proper 
cases  because  no  appeal  lies  from  a  decree 
under  this  section,  yet  it  will  not  He  where 
It  is  to  prevent  the  doing  of  a  ministerial 
act;  and  further  the  court  rendering:  the  de- 
cree and  the  relator  in  whose  favor  judg- 
ment was  grlven  must  be  made  parties  to  an 
application  for  the  writ. — McKamy  v.  City 
of  Bakersfleld,  26  Cal.  App.  815,  146  Pac. 
910. 

3.  No  appeal  lies  from  a  decree  and  judg- 
ment in  a  proceeding  under  this  section  and 
a  writ  of  prohibition  may  issue  in  a  proper 
case. — Ferguson  v.  Superior  Court,  26  Cal. 
App.  554,  147  Pac.  603. 

4.  The  failure  of  an  officer  without  proc- 
ess to  make  an  arrest  upon  common  repute 
or  to  swear  to  a  complaint  and  cause  the 
prosecution  of  the  offenders  is  not  a  neglect 
of  official  duties  for  which  he  may  be  re- 
moved from  office. — Ferguson  v.  Superior 
Court,  26  Cal.  App.  664,  147  Pac.  603. 


§814. 


1.  Warrant  of  arrest— Form  of. — A  war- 
rant is  a  process  Issued  in  the  name  of  the 
state,  directed  to  any  sheriff,  constable,  mar- 
shal or  policeman,  commanding  him  to  ar- 
rest and  take  Into  custody  the  named  de- 
fendant.— Pankewicz  v.  Jess,  27  Cal.  App. 
340,  149  Pac.  997. 

§836. 

1.     Arrest   by   peace  offlcer^-Who   Rre« — A 

constable  is  a  peace  officer,  and  as  to  pub- 


lic offenses  of  the  degree  of  misdemeanors 
he  has  no  authority  to  make  arrests  unless 
armed  with  a  warrant,  save  and  except  in 
those  cases  where  the  offense  is  committed 
in  his  presence. — Ferguson  v.  Superior  Court, 
26  Cal.  App.  664.   147  Pac.  608. 

§844. 

1.     Raids   and  arrests  by   offleers While 

an  officer  may  be  justified,  or  at  least  ex- 
cused, for  making  a  raid  and  arresting  the 
Inmates  of  a  reputed  house  of  prostitution, 
nevertheless  he  does  so  at  his  own  risk. 
Making  all  proper  allowances  for  zeal  of 
police,  or  other  officers,  in  dealing  with 
persons  who  are  supposed  to  be  bad 
members  of  society,  it  is  the  duty  of  all 
courts  to  prevent  good  or  bad  citizens  from 
being  unlawfully  molested.  Official  illegal- 
ity is  quite  as  reprehensible  as  private  vio- 
lations of  law.  The  law  of  the  land  must 
be  accepted  by  everyone  as  the  only  rule 
which  can  be  allowed  to  govern  the  liber- 
ties of  citizens,  whatever  may  be  their  111 
desert. — Ferguson  v.  Superior  Court.  26  Cal. 
App.   664.  147  Pac.  603. 

§869. 

1.  TesClinony,  how  taken  and  nnthentl- 
ott ted— Construction  of  section. — This  section 
is  applicable  only  to  preliminary  examina- 
tions by  magistrates. — People  v.  Ung  Sing, 
171  Cal.  83.  151  Pac.  1146. 

2.  A  deposition  of  one  testifying  at  a 
preliminary  hearing  may  be  used  at  the 
trial,  but  when  so  used  it  Is  subject  to  the 
same  objections  as  though  the  witness  was 
present  and  testifying. — People  v.  Pasqueria, 
30  Cal.  App.  625.  159  Pac.  173. 
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TITLE  IV. 

OP  PBOCEEDINGS  APTEB  COMMITMENT  AND  BEFORE   INDICTMENT. 


§872. 


1.  Commlttlnir  defendant  —  Constmetlon 
of  aection. — While  the  terms  of  this  section 
should  be  complied  with  before  the  district 
attorney  is  warranted  in  fllingr  an  informa- 
tion, still,  where  the  defendant  has  not  been 
deprived  of  any  substantial  rlgrht  or  suf- 
fered injury  therefrom,  a  Judgment  of  con- 
viction will  not  be  reversed  because  of  fail- 
ure of  compliance. — ^People  v.  Turner,  28 
Cal.  App.  766,  154  Pac.  34. 

2.  In  so  far  as  the  requirement  that  the 
order  shall  be  indorsed  upon  the  complaint 
is  concerned  it  may  be  regarded  as  direc- 
tory, and  it  is  sufficient  if  the  indorsement 
be  reduced  to  writingr  and  slerned  by  the 
magristrate    and    entered    upon    his    official 


docket  or  upon  the  complaint  or  deposition. 
People  V.  Turner.  28  Cal.  App.  766,  1S4 
Pac.   34. 

3.  The  complaint  can  not  be  used  as  an 
affidavit  in  support  of  the  commitment, 
where  the  same  contains  nothing-  more  than 
the  charge. — Ex  parte  Hartwell,  28  Cal.  App. 
627.  153  Pac.  730. 

§888. 

!•  m'hen  prowecntion  moat  be  by  inMc4- 
ment— Criminal  libel. — Criminal  libel  is  not 
an  infamous  crime  and  need  not  be  prose- 
cuted either  by  indictment  or  information. — 
Matter  of  Application  of  Westenberg,  167 
Cal.  309,  139  Pac.  674. 


CHAPTER  III. 

POWERS  AND  DUTIES  OF  GRAND  JURY. 
S  928.  Duty  of  grand  jury  relative  to  examination  of  books,  etc. 


§925. 

1.  Advice  to  irrand  Jnry^-Constmetlon  of 
neetjon. — This  section  prescribes  the  only 
circumstances  under  which  the  testimony 
given  before  the  grand  Jury  shall  be  re- 
ported by  a  stenographic  reporter  or  at  all. 
Where  no  demand  is  made  by  the  district 
attorney   it   is   not   required   that   the   testi- 


mony be  reported. — People  v.  Ung  Sin^.  171 
Cal.  83.  151  Pac.  1145. 

2.  The  provision  that  the  defendant  be 
furnished  with  a  copy  of  the  testimony 
given  before  the  g'rand  Jury  can  not  apply 
where  no  demand  was  made  for  a  reporter 
and  the  testimony  was  not  taken  down. — 
People  v.  Ung  Sing,  171  Cal.  83,  161  Pac 
1145. 


§928.    DITTY  OF  OBAND  JURY  RELATIVE  TO  EXAMINATION  OF 

BOOKS,  ETC.  It  shall  be  the  duty  of  the  grand  Jury  annually  to  make  a  careful  and 
complete  examination  of  the  books,  records,  and  accounts  of  all  the  officers  of  the 
county,  and  especially  those  pertaining  to  the  revenue,  and  report  as  to  the  facts  they 
have  found,  with  such  recommendations  as  they  may  deem  proper  and  fit;  and  if,  in 
their  judgment,  the  services  of  an  expert  are  necessary,  they  shall  have  power  to 
employ  one,  at  an  agreed  compensation,  not  to  exceed  ten  dollars  a  day,  to  be  first 
approved  by  the  court;  and  if,  in  their  Judgment,  the  services  of  assistants  to  such 
expert  are  required,  they  shall  have  power  to  employ  such,  at  a  compensation  to  be 
agreed  upon  and  approved  by  the  court,  not  to  exceed,  however,  five  dollars  a  day  for 
each  assistant,  such  compensation  of  expert  and  assistants  to  be  payable  as  other 
county  charges.  It  shall  be  the  duty  of  every  grand  Jury  first  empaneled  in  even- 
numbered  years  to  investigate  and  report  upon  the  needs  of  all  county  officers  In  its 
county.  Including  increase  or  decrease  in  salaries,  number  of  officers,  deputies  or 
employees,  the  abolition  or  creation  of  offices  and  the  equipment  for,  or  the  method  or 
system  of  performinng  the  duties  of  the  several  offices,  and  it  shall  cause  a  copy  of 
such  report  to  be  transmitted  to  each  member  of  the  legislature  representing  the 
county  in  which  It  has  been  empaneled  before  the  commencement  of  the  regular  ses- 
sion of  the  legislature  in  odd-numbered  years.  The  judge,  on  empanelment  of  the 
grand  Jury,  shall  charge  them  especially  as  to  their  duties  under  this  section;  provided, 
that  if  any  grand  jury  shall,  in  the  report  above  mentioned,  comment  upon  any  p^son 
or  official  who  has  not  been  indicted  by  the  said  grand  jury,  the  said  comments  shall 
not  be  deemed  to  be  privileged.    Any  and  all  expenses  Incurred  under  this  section  and 
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also  the  per  diem  of  the  grand  jurors  shall  be  paid  by  the  treasurer  of  the  county 
out  of  the  general  fund  of  said  county  upon  warrants  drawn  by  the  county  auditor 
upon  the  written  order  of  the  judge  of  the  superior  court  in  said  county. 

History:  Enactment  approved  March  12,  1880,  Stats,  and  Amdts. 
1880  (Pen.  O.  pt),  p.  34;  amended  March  27,  1897,  Stats,  and  Amdts. 
1897,  p.  205;  March  16,  1911,  Stats,  and  Amdts.  1911,  p.  373;  April  24, 
1917,  Stats,  and  Amdts.  1917,  p.  167.    In  effect  July  27,  1917. 

1.  Grand  Jury  to  ezamlifte  booka  lDm« 
ployment  of  expert. — The  only  thing  in  the 
matter  concerning  which  the  court  acta  is 
the  employment  of  the  expert.  The  court 
must  approve  the  employment  before  the 
grand  jury  employs  him,  and  he  can  not 
be  employed  without  the  court's  approval. 
Any  order  of  approval  before  the  services 
are  performed  can  not  amount  to  an  audit 
or  certification  of  the  claim.  The  claim 
against  the  county  does  not  mature  until 
the  work  is  done,  and  then  it  is  to  be  paid 
"as  other  county  charges."  This  means  that 
it  stands  upon  the  same  footingr  as  ordinary 
claims  against  the  county.  The  approval  of 
the  court  gives  validity  to  the  contract,  but 
the  power  to  fix  the  amount  due  after  the 
services  are  performed  does  not  follow  from 
the  exercise  of  the  authority  to  permit  a 
legal  charsre  to  be  incurred  against  the 
county. — ^Whlte  v.  Matthews,  29  Cal.  App. 
634,  156  Pac.  S72. 

2.  A  claim  for  services  as  an  expert  for 
examining:  the  county  books  must  be  settled 
and  allowed  as  other  claims  by  the  board 
of  supervisors,  as  the  only  power  of  the 
grand  Jury  Is  to  enter  into  an  agreement 
for  the  employment  at  an  agreed  per  diem 
compensation,  and  the  only  power  of  the 
court  is  to  approve  such  employment. — 
White  V.  Matthews,  29  Cal.  App.  634,  156 
Pac.  372. 

3.  The  superior  court  has  no  power  un- 
der this  section  to  issue  an  order  directingr 
a  county  auditor  to  draw  his  warrant  in 
payment  of  the  services  of  an  expert  em- 
ployed by  the  grand  Jury  to  examine  the 
books  of  the  officers  of  the  county,  as  its 
Jurisdiction  is  limited  to  the  approval  of 
the  employment  of  the  expert.  Mandamus 
will  not  lie  to  compel  the  issuance  of  such 
warrant. — White  v.  Matthews,  29  Cal.  App. 
634.  156  Pac.  372. 

§950. 

INDICTMENT  OR  INFORMATION. 

1,2.  As  to  sufl^clency — Subdivision  2. 
3_7.  — Charffingr  in  language  of  statute. 

1.  As  to  anlllcleiicy— Sabdlvlslon  2. — A  de- 
fendant is  entitled,  under  any  statute,  to  a 
clear  statement  of  the  offense  with  which 
he  is  charged. — People  v.  Bergotlnl,  172  Cal. 
717,  158  Pac.  198. 

2.  An  indictment  or  information  must  set 
forth  all  the  facts  and  circumstances  neces- 
sary to  constitute  the  crime  sought  to  be 
charged.  In  the  absence  of  such  allegations, 
or  statements  from  which  such  facts  may 
be  fairly  deduced,  the  court  can  not  indulge 
in  the  presumption  that  acts  were  com- 
mitted which  constitute  a  crime. — ^People  v. 
•Canfleld,  28  Cal.  App.  792,   154  Pac.  83. 


8.    ^-Charslair  tn  Uibswis«  of  statute. — ^It 

is  sufficient  to  charge  the  offense  of  mur- 
der in  the  language  of  the  statute  defining 
it,  whatever  the  circumstances  of  the  par- 
ticular  case. — ^People  v.  Witt,  170  Cal.  104, 
148  Pac.  928. 

4.  An  information  charging  homicide  in 
the  commission  of  larceny  is  sufficient  if  It 
alleges  the  offense  in  the  language  of  the 
statute.— People  v.  Witt,  170  Cal.  104.  149 
Pac.  928. 

5.  In  a  prosecution  for  attempt  to  commit 
grand  larceny  by  trick  and  device  the  in- 
formation is  sufficient  where  it  follows  the 
language  of  the  statute. — People  v.  Vaughn, 
25  Cal.  App.  786.  147  Pac.  116. 

6.  In  an  indictment  upon  a  statute,  it  is 
not  sufficient  to  set  forth  the  offense  in  the 
words  of  the  statute,  unless  these  words 
of  themselves  fully,  directly  and  expressly, 
without  any  uncertainty  or  ambiguity,  set 
forth  all  the  elements  necestery  to  consti- 
tute the  offense  intended  to  be  punished. — 
United  States  v.  Bopp,  230  Fed.  723. 

7.  Where  the  definition  of  an  offense, 
whether  it  be  at  common  law  or  by  statute, 
includes  generic  terms,  it  is  not  sufficient 
that  the  indictment  shall  charge  the  offense 
in  the  same  terms  as  in  the  definition;  but  it 
must  state  the  species,  it  must  descend  to 
particulars. — ^United  States  v.  Bopp,  230  Fed. 
723. 


§951. 


1.  Form  of  Indlctment^-ConstrnetloB  of 
■tatnte. — The  conclusion  "contrary  to  the 
form,  force,  and  effect,"  etc.,  although  re- 
quired by  statute  involves  a  conclusion  of 
law  and  is  a  mere  matter  of  form  and  not 
of  substance.  However,  the  form  as  pre- 
scribed herein  must  or  should  be  observed. 
— People  V.  Howard,  81  Cal.  App.  358,  160 
Pac.  697. 


§962. 


1.  Indlotmeat   mast   set   oat   facts    (sabd. 

8). — An  Indictment  for  obtaining  money  un- 
der false  pretenses  must  allege  the  natural 
or  casual  connection  between  the  alleged 
false  representations  and  the  delivery  of  the 
money. — People  v.  Canfield,  28  Cal.  App.  792, 
154  Pac.  33. 

2.  In  the  absence  of  such  allegations  or 
statements  from  which  such  facts  may  be 
fairly  deduced,  the  court  can  not  indulge 
in  the  presumption  that  acts  were  com- 
mitted which  constitute  a  crime. — ^People  v. 
Canfleld,  28  Cal.  App.  792,  154  Pac.  38. 

3.  An  information  charging  the  keeping 
and  conducting  of  a  place  for  the  sale  and 
distribution  of  alcoholic  liquors  in  no-license 
territory  should  contain  a  direct  averment 
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of  the  fact  that  the  territory  mentioned  is 
no-license  territory,  and  should  also  state 
the  date  when  the  ordinance  so  declaringr  he- 
came  effective. — ^People  v.  Cavallini,  29  Cal. 
App.  526.  156  Pac.  73. 


§964. 


1.  Indictment  ehargrlnir  more  than  one  of- 
fenae. — Where  it  is  souerht  to  charg^e  in  one 
indictment  or  information  different  offenses 
relatingr  to  the  same  event,  under  our  prac- 
tice, where  one  of  the  g^rounds  of  demurrer 
provided  by  law  is  "that  more  than  one  of- 
fense is  charsred  except  as  provided  in  sec- 
tion 954''  the  pleadingr  should  fairly  show  on 
its  face  that  the  offenses  so  charged  do  all 
relate  to  the  same  act,  transaction,  or  event. 
Of  course,  the  different  offenses  so  charged 
must  be  stated  under  separate  counts. — Peo- 
ple V.  Plath,  166  Cal.  227,  135  Pac.  954. 

2.  Under  an  Information  chargring^  more 
than  one  offense  the  people  are  not  re- 
quired to  make  an  election,  before  offering 
proof,  upon  which  count  they  intend  to 
rely. — People  v.  Howard,  81  Cal.  App.  358, 
160  Pac.  697. 

3.  An  information  chargring  a  defendant 
with  the  commission  of  lewd  and  lascivious 
acts  upon  a  child  by  averring  the  commis- 
sion of  three  distinct  offenses  at  different 
times  on  the  same  day  is  Justified  by  section 
954  of  the  Penal  Code,  as  amended  in  1915, 
and  the  prosecution  is  not  required  to  make 
an  election  between  the  different  offenses. — 
People  V.  Murnahan,  32  Cal.  App.  211,  162 
Pac.  422. 


§955. 


1.  Allegation  as  to  tlme.^ — It  is  unneces- 
sary to  charge  in  the  Indictment  the  precise 
date  upon  which  an  offense  was  committed, 
or  to  prove  the  offense  to  have  been  com- 
mitted on  the  day  charged,  except  where 
time  Is  of  the  essence  of  the  offense. — ^People 
V.  Woodson,  29  Cal.  App.  531.  156  Pac.  471. 


§959. 


1.  Snrploii  allegations. — Where  an  infor- 
mation charging  the  crime  of  assault  with 
intent  to  commit  robbery  sufficiently  satis- 
fles  the  requirements  of  the  statute  as  to 
such  a  charge,  it  is  not  necessary  that  it 
Include  any  language  descriptive  of  the 
means  by  which  the  party  assaulted  was  put 
In  fear,  and  where  it  does  so,  it  may  be  con- 
sidered as  surplusage,  and  disregarded. — 
People  V.  Mclnerney,  80  Cal.  App.  283,  158 
Pac.  128. 


§962. 


1.  Pleading  prior  conviction. — Assuming 
that,  to  have  authorized  the  court  to  impose 
a  penalty  according  to  the  fact  of  a  prior 
conviction,  it  was  essential  that  such  prior 
conviction  should  have  been  pleaded  and 
proved,  or  at  the  least  proved,  yet  omission 
to  plead  the  fact,  if  it  was  necessary  to  do 
so,  or  failure  in  any  event  to  prove  it,  could 
not  affect  the  jurisdiction  of  the  court  to 
pronounce  the  judgment,  but  would  merely 
constitute   an    error    or    irregularity    which 


would  not  render  the  judgment  absolutely 
void,  or  subject  It  to  annulment  otherwise 
than  through  an  appeal  supported  by  a  duly 
authenticated  record  disclosing  the  error  or 
irregularity. — Bx  parte  Long,  30  Cal.  APp. 
442,  158  Pac.  1056. 


§971. 


1.  Conviction  as  principal  where  acting 
as  accomplice. — ^The  mere  fact  that  the  in- 
dictment charged  the  defendant  solely  as  a 
principle  is  not  sufficient  to  prevent  his  con- 
viction as  such  principal,  even  though  he 
acted  as  an  accomplice  or  accessory. — ^Peo- 
ple V.  Liera,  27  Cal.  App.  346,  149  Pac.  1004. 


§987. 


1.  Arraignment,  Informing  of  right  to 
coanecl— Conatrnction  of  acetlon. — ^This  sec- 
tion is  substantially  complied  with  where, 
although  not  informed  in  the  exact  language 
of  the  statute  that  he  was  entitled  to  have 
the  aid  of  counsel  "before  being  arraigned," 
he  was  told  that  the  court  was  ready  to  ap- 
point a  legal  adviser  who  would  serve  with- 
out compensation.  He  had  not  then  been 
arraigned,  and  the  court's  readiness  to  ap- 
point counsel  then  was  sufficient  notice  to 
him  that  he  was  entitled  to  the  aid  of  coun- 
sel.— People  V.  Bos  tic,  167  Cal.  754,  141  Pac. 
380. 


§990. 


1.  Anawcr  on  arraignment— IVIben  motion 
made. — A  motion  to  set  aside  an  Information 
must  be  made  at  the  time  fixed  for  plead- 
ing, and  before  entry  of  the  plea.  It  is  not 
error  to  refuse  leave  to  withdraw  a  plea  of 
not  guilty  in  order  to  move  to  set  aside  the 
Information  where  the  application  was  made 
two  months  after  entering  the  plea  and  no 
reason  Is  given  for  making  it  at  the  time 
the  plea  was  made. — People  v.  Ronsse,  26 
Cal.  App.  100,  146  Pac.  65. 


§996. 


1.  Motion  to  act  aaldc. — A  motion  to  set 
aside  an  information  on  the  ground  that  be- 
fore the  filing  thereof  the  defendant  had  not 
been  legally  committed  by  a  magistrate,  is 
properly  denied  where  the  commitment  was 
made  by  a  Justice  of  the  peace.  The  amend- 
ments of  sections,  1,  11,  and  16  of  article  IV 
of  the  constitution  adopted  October  10,  1911, 
do  not  abolish  the  Justices'  courts. — People 
V.  Creeks,  170  Cal.  368,  149  Pac.  821. 

2.  A  new  or  amended  information  can  not 
be  set  aside  on  the  ground  that  the  Informa- 
tion can  not  be  amended  at  any  time  after 
the  defendant  has  pleaded  thereto,  because 
such  ground  Is  not  one  of  those  enumerated 
in  this  section,  which  expressly  prescribes 
and  limits  the  grounds  for  such  a  motion. — 
People  V.  Chober,  29  Cal.  App.  627,  157  Pac. 
533. 

§997. 

1.  Hearing  of  motion— Construction  of 
section. — ^This  section  applies  where,  before 
the  filing  of  the  original  Information,  the 
defendant  had   not  been   legally   committed 
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by  a  magriBtrate,  and  this  ground  Is  available 
and  the  information  will  be  set  aside 
thereon,  If  the  facts  warrant  it,  and  a  new 
information  substituted  therefor,  if  the 
court  so  orders,  when  the  oriflrinal  informa- 
tion charg^es  an  offense  different  from  that 
for  which  the  accused  has  been  committed. — 
People  V.  Chober,  29  Cal.  App.  627,  167  Pac. 
533. 

2.  — Plllnir  aeeond  IndlctmeBt. — Where  it 
Is  made  to  appear  that  an  information  as 
filed  by  the  district  attorney  has  ffone  be- 
yond the  scope  of  the  mag'istrate's  commit- 
ment, or  chargres  an  offense  different  from 
that  for  which  the  accused  has  been  com- 
mitted by  the  magristrate,  and  the  superior 
court  for  that  reason  sets  it  aside,  it  may 
under  section  997  of  the  Penal  Code  author- 
ize the  district  attorney  to  file  another  in- 
formation in  conformity  to  the  commitment. 
— People  V.  Claybergr,  26  Cal.  App.  614,  147 
Pac.  994. 

3.  There  is  nothing:  in  the  provisions  of 
section  997  of  the  Penal  Code  which  pro- 
vides that  the  procedure  for  the  fllingr  of  a 
new  information  can  be  resorted  to  but  once 
in  any  one  case. — People  v.  Claybergr,  26  Cal. 
App.  614,  147  Pac.  994. 

§1008. 

1.  AmendlBir   ImdlctmeBt   or  laformatlon. 

— ^Amendments  may  be  made  by  authority 
alone  of  this  section,  as  amended  in  1911 
(Stats.  1911,  p.  436). — ^People  v.  Claybergr,  26 
Cal.  App.  614,  147  Pac.  994. 

2.  Assuming:  that  an  information  could 
have  been  amended  by  virtue  of  this  section, 
the  law  Imposes  no  positive  duty  upon  the 
court  to  make  such  order  but  vests  a  dis- 
cretion in  it;  therefore  the  failure  of  the 
court  to  do  so  is  not  error. — People  v.  Cas- 
tilla.  28  Cal.  App.  190.  151  Pac.  746. 

3.  Where  in  a  prosecution  for  robbery  the 
defendant  is  acquitted  on  the  grround  of 
variance  between  the  proof  and  the  infor- 
mation, he  is  not  in  Jeopardy  within  the 
meaning:  of  the  constitution,  and  can  not 
plead  the  same  in  bar  to  a  new  information, 
by  reason  of  the  failure  of  the  court  to  order 
the  first  information  amended  during  the 
trial  as  authorized  by  section  1008  of  the 
Penal  Code. — ^People  v.  Castillo,  28  Cal.  App. 
190,  161  Pac.  746. 

4.  This  section  expressly  provides  that 
the  information  may  be  amended  at  any 
time  after  a  plea  has  been  entered  in  the 
discretion  of  the  court,  and  the  only  ques- 
tion which  can  arise  In  such  case  is  whether 
the  allowance  by  the  court  constituted  an 
abuse  of  discretion,  or  resulted  in  prejudice 
to  the  substantial  rig:hts  of  the  defendant. 
Where  the  crime  charg:ed  under  the  amend- 
ment is  included  within  the  crime  chargred 
In  the  orig:lnal  Information  but  a  lesser  of- 
fense is  actually  allegred  then  there  can  not 
be  said  to  be  prejudice. — People  v.  Chober, 
29  Cal.  App.  627,  157  Pac.  533. 

5.  Upon  a  demurrer  being:  sustained  to 
an  Information  for  obtaining:  money  under 
false  pretenses,  where  the  court  In  the  con- 
cluding: parag:raph  of  his  opinion  sustaining: 
such  demurrer  says  "The  court  will  sustain 


the  demurrer  to  the  information.  I  will 
make  an  order  provided  by  section  1008  of 
the  Penal  Code.  If  the  district  attorney  de- 
sires to  amend  it,  he  may,  or  take  such  other 
course  as  he  may  be  advised.  The  court  di- 
rects that  a  new  Information  be  filed  in  this 
case  upon  the  examination  already  had,  if 
the  district  attorney  desires,  or  the  defend- 
ant may  be  re-examined  by  a  mag:i8trate  or 
the  matter  may  be  submitted  to  a  g:rand 
Jury,  or  such  course  as  the  district  attorney 
may  elect  to  take,  as  provided  by  section 
1008  of  the  Penal  Code  of  this  state,"  such 
order  will  be  construed  that  the  discretion 
g:iven  to  the  district  attorney,  if  any,  was 
merely  to  make  an  election  as  to  which  one 
of  the  courses  pointed  out  in  the  section  he 
should  take. — ^Matter  of  Application  of  June, 
30  Cal.  App.  767,  159  Pac.  452. 

6.  The  amendment  of  an  Indictment  is 
permitted  subject  to  the  limitation  that  the 
amendment  shall  be  as  to  matters  of  form 
only  and  not  in  matters  of  substance. — ^Ex 
Qarte  Chambers,  82  Cal.  App.  476,  163  Pac. 
223. 

7.  An  amendment  to  an  information  un- 
der section  532  which  only  adds  a  proper 
alleg:ation  that  the  subject-matter  of  the 
false  pretenses  had  become  "property"  does 
not  chargre  a  different  offense  than  that  at- 
tempted to  be  charg:ed  in  the  original  in- 
formation, and  does  not  prejudice  the  de- 
fendant.— People  V.  Rippe,  32  Cal.  App.  514» 
163  Pac.  606. 

§  1018. 

1.  IKTlthdrawal  of  plea  of  vnllty. — Where 
a  plea  of  g:uilty  was  made  and  entered  un- 
der circumstances  which  showed  that  the 
accused  was  neither  surprised  nor  cajoled, 
the  discretion  of  the  court  vested  by  this 
section  can  not  be  said  to  have  been  abused, 
if  the  court  refuses  to  allow  the  withdrawal 
of  a  plea  of  gruilty. — People  v.  Bostic,  167 
Cal.  754.  141  Pac.  380. 

§1021. 

1.  l¥heii  in  Jeopardy. — ^Where  the  vari- 
ance is  of  such  a  character  that  a  conviction 
Is  legally  impossible,  the  party  charg:ed  is 
not  in  Jeopardy  within  the  meaning:  of  the 
constitution  and  an  acquittal  under  such  cir- 
cumstances can  not  be  pleaded  In  bar  to  a 
second  indictment. — People  v.  Castilla,  28 
Cal.  App.  190,  151  Pac.  746. 

§1022. 

1.  'When  aeqatttal  a  bar. — ^Where  the  of- 
fense on  trial  is  a  necessary  element  in,  and 
constitutes  an  essential  part  of,  another  of- 
fense, and  both  are  in  fact  but  one  trans- 
action, a  conviction  or  acquittal  of  one  Is  a 
bar  to  a  prosecution  of  the  other. — People 
V.  Preclado,  31  Cal.  App.  619.  160  Pac.  1090. 

§1036. 

1.  Removal  of  action. — The  trial  court 
must  necessarily  exercise  some  discretion  in 
the  matter.  It  is  not,  however,  an  arbitrary 
discretion,  but  one  the  exercise  of  which 
must  be  reasonable.    The  conclusion  reached 
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must  And  warrant  in  the  facts  disclosed  by 
the  affidavits  filed,  and  in  the  circumstances 
made  to  appear  in  the  record. — ^People  v. 
Kromphold.  172  Cal.  512,  157  Pac.  599. 

2.  Final  action  on  such  a  motion  may  be 
deferred  by  the  trial  court  pending:  efforts 
to  obtain  a  fair  and  impartial  Jury,  and  the 
proceedings  in  the  impanelment  of  the  Jury 
in  so  far  as  they  throw  liflrht  on  the  question 
whether  a  fair  and  impartial  trial  can  be 
had  m  the  county,  may  be  taken  into  con- 
sideration.— People  V.  Kromphold,  172  Cal. 
612,  157  Pac.  599. 

§  1052. 

1.     Contlnumice  a  matter  of  discretion. — 

The  grranting  or  refusing  a  continuance  in  a 
criminal  case  is  a  matter  largely  in  the  dis- 


cretion of  the  trial  court,  and  it  is  only  In 
cases  where  it  is  apparent  that  such  dis- 
cretion has  not  been  wisely  exercised  that 
the  appellate  court  is  Justified  in  reversing 
the  ruling. — People  v.  Ponchette.  80  CaL 
App.  399.  158  Pac.  338. 

2.  In  a  prosecution  for  murder,  it  is  not 
an  abuse  of  discretion  to  deny  an  applica- 
tion of  the  defendant  for  a  continuance  of 
the  trial,  based  upon  the  ground  of  the  ab- 
sence of  a  witness  to  prove  his  alleged  alibi, 
where  the  application  was  made  after  the 
trial  had  commenced  and  proceeded  to  the 
extent  of  impaneling  a  Jury,  and  It  is  shown 
by  the  record  that  the  defendant  did  produce 
the  testimony  of  other  witnesses  to  establish 
such  alibi. — ^People  v.  Ponchette,  30  Cal.  App. 
399,  158  Pac.  338. 


TITLE  VII. 

OF  PROCEEDINGS  AFTER  THE  COMMENCEMENT  OF  THE  TRIAL  AND  BEFORE 

JUDGMENT. 


§1069. 

1.  Peremptory  eballenge. — ^The  limitation 
of  the  examination  of  Jurors  on  their  voir 
dire  for  the  purpose  of  obtaining  informa- 
tion which  would  enable  counsel  for  defend- 
ant to  determine  whether  he  would  or  would 
not  exercise  a  peremptory  challenge  is  very 
completely  within  the  discretion  of  the  trial 
court,  and  the  defendant  is  not  entitled  to 
embark  in  a  general  exploration  for  the  sole 
purpose  of  satisfying  himself  whether  it  will 
be  safe  to  be  tried  by  a  Juror  against  whom 
no  legal  objections  can  be  urged. — People  v. 
Pcton,  29  Cal.  App.  478,  166  Pac.  996. 

§1093. 

1.  Order  of  trial— Con«tr«etIOB  (siibd.  4.) 

— The  trial  is  had  under  the  control  and  di- 
rection of  the  court  and  this  section  appears 
to  contemplate  that  where  the  court  is  of 
the  opinion,  based  upon  its  own  view  of  the 
whole  situation,  that  the  failure  to  make 
proof  of  a  particular  fact,  when  it  is  within 
the  power  of  the  party  to  do  so,  would  re- 
sult in  manifest  injustice,  and  the  party  has 
failed  or  omitted  for  any  reason  to  make 
the  proof,  it  shall  rest  in  the  sound  discre- 
tion of  the  court  to  say  whether  such  party's 
original  case  shall  or  shall  not  be  reopened 
to  introduce  such  testimony.  In  other  words 
if  the  court  is  of  the  opinion  that  it  would 
be  *'ln  furtherance  of  Justice"  to  reopen  the 
case  to  enable  the  party  to  introduce  origi- 
nal testimony  it  has  the  power  to  do  so, 
and  its  action  in  that  regard  can  not  be  dis- 
turbed on  appeal  in  the  absence  of  a  show- 
ing of  abuse  of  discretion. — People  v.  Wong 
Hing,  28  Cal.  App.   230,   151  Pac.  1159. 

2.  The  "good  reason,  in  furtherance  of 
Justice"  exists  when  it  becomes  manifest  to 
the  trial  court  that  the  proof  thus  to  be  of- 
fered is  of  a  fact,  failure  to  establish  which 
might  result  in  a  miscarriage  of  Justice,  that 
is  in  a  criminal  case,  either  in  an  unjust 
conviction    or   an    unjust   acquittal.      There 


need  be  no  affirmative  showing  of  "good 
reason"  more  than  the  mere  suggestion. — 
People  V.  Wong  Hing,  28  Cal.  App.  280.  161 
Pac.  1159. 

8.  The  presentation  of  testimony  of  the 
admission  of  the  defendant  out  of  Its  regu- 
lar order  can  not  be  prejudicial  to  the  ac- 
cused, where  his  sole  defense  is  that  he  was 
not  present  at  the  time  of  the  commission 
of  the  offense. — People  v.  Wong  Hing.  28  Cal. 
App.  230,  161  Pac.  1159. 

§1094. 

1.     Order  of  proof— -DiaeretloB  of  eoiut. — 

It  Is  within  the  discretion  of  the  court  to 
allow  a  witness  to  be  called  in  rebuttal  and 
to  give  testimony  which  more  properly 
should  have  been  introduced  on  the  main 
case  for  the  prosecution,  where  the  defend- 
ant is  allowed  an  opportunity  to  rebut  such 
testimony  if  desired. — ^People  v.  Cuin,  27  CaL 
App.  316,  149  Pac  796. 

§  1096. 

1.  lilniltlBir  arsume«t« — Trial  Judges  have 
the  right  to  regulate  the  proceedings  in 
their  courts  and  have  the  right  to  exercise  a 
reasonable  discretion  in  the  direction  of  lim- 
iting the  arguments  to  be  made  by  counsel: 
in  this  prosecution  it  is  held  there  was  no 
abuse  of  discretion  in  limiting  the  argument 
to  a  half  hour  on  each  side. — ^People  v.  Mor- 
rell,  28  Cal.  App.  729,  153  Pac.  977. 

§  1096. 

REASON  ABLE  DOUBT. 

1.  As  to  what  is. 
2-7.  Instruction  as  to. 

1.  As  to  what  Lk — Reasonable  doubt  is 
not  mere  possible  doubt;  because  everything 
relating  to  human  affairs,  and  depending  on 
moral  evidence,  is  open  to  some  possible  or 
imaginable  doubt.  It  is  that  state  of  the 
case,  which,  after  the  entire  comparison  and 
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consideration  of  all  the  evidence,  leaves  the 
minds  of  Jurors  in  that  condition  that 
they  can  not  say  they  feel  an  abidlnfl:  con- 
viction, to  a  moral  certainty,  of  the  truth  of 
the  charge.  .  .  .  The  evidence  must  estab- 
lish the  truth  of  the.  fact  to  a  reasonable 
and  moral  certainty;  a  certainty  that  con- 
vinces and  directs  the  understanding:,  and 
satisfies  the  reason  and  Judarment,  of  those 
who  are  bound  to  act  conscientiously  upon 
it— People  V.  Miller,  171  Cal.  649,  164  Pac. 
468. 

2.  Instraetton  as  t** — The  failure  to  give 
an  instruction  specifically  deflninff  reason- 
able doubt,  in  the  absence  of  a  request 
therefor,  is  not  error. — ^People  v.  Cuin,  27 
Cal.  App.  S16,  149  Pac.  795. 

3.  It  is  not  error  for  the  court  to  refuse 
to  flTive  instructions  requested  by  the  defend- 
ant on  the  subject  of  reasonable  doubt  where 
the  court's  chargre  on  that  subject  states  the 
law  correctly  and  concisely. — People  v.  Con- 
verse, 28  Cal.  App.  687,  158  Pac.  734. 

4.  The  modification  of  an  Instruction  re- 
quested by  the  defendant  that  "the  law  pre- 
sumes the  defendant  to  be  innocent  of  the 
commission  of  any  crime  and  this  presump- 
tion continues  in  his  favor  throughout  the 
trial  of  the  case,"  by  makinfl:  it  read  as  fol- 
lows: "The  law  presumes  the  defendant  to 
be  innocent  of  the  commission  of  the  crime 
charered  in  the  indictment  and  this  presump- 
tion continues  In  his  favor  througrhout  the 
trial  of  the  case,"  is  prejudicially  erroneous, 
where  evidence  Is  introduced  by  the  prose- 
cution to  show  the  grivingr  of  money  to  the 
defendant  at  various  times  prior  to  the  time 
al leered  in  the  Indictment. — ^People  v.  South- 
well, 28  Cal.  App.  430,  152  Pac.  989. 

5.  An  instruction  griven  at  the  request 
of  the  prosecution  which  In  effect  chargres 
the  Jury  not  to  consider  the  allegred  threat 
of  the  deceased  to  kill  the  defendant  unless 
that  fact  has  been  established  In  evidence 
beyond  all  reasonable  doubt,  Is  clearly  er- 
roneous; such  fact  need  be  proved  only  by 
a  preponderance  of  the  evidence. — People  v. 
PitlscI,  29  Cal.  App.  727,  157  Pac.  502. 

6.  An  instruction  requested  by  the  de- 
fendant advising:  the  Jury  that  if  after  con- 
sidering- all  the  evidence,  "a  slng:le  Juror  has 
a  reasonable  doubt  of  the  defendant's  grullt, 
arising:  out  of  any  part  of  the  evidence,  then 
they  can  not  convict  him,"  is  properly  re- 
fused, where  the  court  In  an  Instruction 
charged  all  the  Jurors  that  if  they  entertain 
a  reasonable  doubt  of  the  defendant's  guilt 
or  "upon  a  single  fact  or  element  necessary 
to  constitute  the  crime.  It  is  your  duty  to 
give  the  defendant  the  benefit  of  such  doubt 
and  acquit  him." — People  v.  Llm  Foon,  29 
Cal.  App.  270,   155  Pac.  477. 

7.  An  instruction  that  "before  you  can 
convict  the  defendant  of  the  crime  charged, 
you  must  be  satisfied  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  that  he  did 
commit  such  a  crime  with  the  intent  and 
motive  of  robbery,  and  if  you  do  not  so 
find  from  the  evidence  herein,  you  must  ac- 
quit him,"  Is  properly  refused,  where  the 
Information  charges  the  crime  in  general 
language  and   without   regard  to  motive. — 


People  V.  Andrade,  29  Cal.  App.   1,  154  Pac. 
288. 

§1102. 

EVIDBNCB  Olf  CRIMINAL  TRIAL. 

1—4.  Confessions. 

5,  6.  Of  other  offenses. 

7.  Res  gestae. 

As  to  corpus  delicti  and  necessity  of  prov- 
ing in  homicide  case,  see,  ante,  Pen.  C.  pt., 
I  187,  note  pars.  1-4. 


1.  ConfcasloBs^ — When  a  confession  is  of- 
fered against  a  defendant  on  trial,  and  he 
objects  to  It,  and  offers  to  prove  that  It  was 
procured  by  threats  or  promises,  or  under 
such  circumstances  as  would  render  It  in- 
competent, it  is  error  to  receive  the  con- 
fession without  first  hearing  the  proof  of- 
fered and  ruling  upon  the  competency  of  the 
confession  as  evidence  against  the  party 
making  It. — ^People  v.  Gibson,  28  Cal.  App. 
334,  152  Pac.  316.    ' 

An  to  confessions  In  homicide  cases,  see, 
ante,  Pen.  C.  pt,  1187,  note  pars.  11-16. 

2.  It  is  error  in  a  criminal  action  to  re- 
fuse to  permit  the  defendant  to  introduce 
evidence  tending  to  show  that  his  extraju- 
dicial confession  was  not  free  and  voluntary, 
before  admitting  the  confession  Itself  in 
evidence. — ^People  v.  Gibson,  28  Cal.  App.  334, 
152  Pac.  316. 

3.  A  confession  made  by  the  accused 
after  he  had  been  informed  that  he  does  not 
have  to  make  any  statement  Is  voluntary 
and  admissible  In  evidence  against  him. — 
People  V.  Dye,  29  Cal.  App.  169,  154  Pac.  875. 

4.  In  a  prosecution  for  the  crime  of  hav- 
ing set  fire  to  a  pile  of  baled  hay.  an  admis- 
sion of  guilt  made  by  the  defendant  to  the 
ofldcer  who  arrested  him  Is  not  Involuntary, 
because  of  the  declaration  made  by  the  ofil- 
cer  to  him  that  It  was  always  best  to  tell 
the  truth,  after  the  defendant  had  so  de- 
clared his  intention. — People  v.  Wilkinson, 
30  Cal.  App.  473,  158  Pac.  1067. 

5.  Of  otker  offenses. — The  rule  that  it  Is 
permissible  to  Introduce  evidence  concerning 
other  acts  for  the  purpose  of  establishing 
a  guilty  intention  is  inapplicable  where  the 
very  ground  upon  which  the  prosecution 
relies  for  a  conviction  Is  that  the  perform- 
ance of  the  acts  mentioned  In  the  statute 
constitutes  the  crime,  regardless  of  any 
fraudulent  Intention. — People  v.  Dial,  28  Cal. 
App.  704,  158  Pac.  970. 

6.  Evidence  of  other  offenses  is  admis- 
sible in  a  prosecution  for  contributing  to 
the  delinquency  of  a  minor. — People  v.  Oli- 
ver, 29  Cal.  App.  576,  156  Pac.  1005. 

7.  Res  geetn.  —  When  competency  is 
claimed  for  offered  testimony  of  the  acts, 
conduct  or  words  of  a  party  to  a  transaction, 
expressed  out  of  the  presence  of  the  other, 
on  the  ground  that  It  Is  a  part  of  the  res 
gestae,  it  must  appear  that  the  transaction 
In  which  the  parties  were  engaged  had  not 
ended;  in  other  words,  that  the  actors  had 
not  ceased  in  their  performance  of  things 
which  made  up  the  total  of  the  occurrence. 
— People  V.  Murphy,  28  Cal.  App.  708,  158 
Pac.  732. 
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§  nil. 

TESTIMONY  OP  ACCOBIPIilCE:. 

1.  Construction  of  section. 

2.  — ^Amendment  of  1911. 

8.  Corroboration — As  to  kinds  of. 
4-7.  — ^Amount  of  necessary. 
8.  Duty  to  instruct  as  to. 
9-11.  Instructions  as  to. 

12.  Jury  to  determine  whether  witness  an 
accomplice. 

1.  Conatractlon  of  Mectlon. — The  statute 
Imperatively  makes  corroboration  of  the 
testimony  of  an  accomplice  an  essential  pre- 
requisite to  the  conviction  of  a  defendant 
where  the  crime  charged  rests  primarily  and 
solely  upon  the  testimony  of  an  accomplice, 
and  the  court  has  no  discretion  in  the  mat- 
ter but  is  bound  to  apply  the  statute.-^Peo- 
ple  V.  Robbins,  171  Oal.  466,  154  Pac.  817. 

2.  —Amendment  of  1911. — The  amend- 
ment of  1911  did  not  change  the  pre-existing: 
rule  as  to  the  nature  of  the  corroborating 
testimony  essential  to  warrant  a  conviction. 
— People  V.  Robbins,  171  Cal.  466,  154  Pac. 
817. 

SI.  Corroboration-— As  to  klnda  of. — Cor- 
roboration required  by  the  section  may  be 
made  by  circumstantial  as  well  as  direct 
evidence. — People  v.  Blunkall,  81  Cal.  App. 
778,  161  Pac.  997. 

4.  — Amount  of  neeconary. — Section  1111 
of  the  Penal  Code  explicitly  declares  that  a 
conviction  can  not  be  had  on  the  testimony 
of  an  accomplice  unless  he  is  corroborated 
by  other  evidence  which  tends  to  connect 
the  defendant  with  the  commission  of  the 
offense,  and  the  corroboration  is  not  suffl- 
clent  if  it  merely  shows  the  commission  of 
the  offense  or  the  circumstances  thereof. — 
People  V.  Robbins,  171  Cal.  466,  154  Pac.  317. 

5.  It  Is  necessary  that  the  evidence  cor- 
roborating: an  accomplice  shall  connect  or 
tend  to  connect  the  defendant  with  the 
commission  of  the  crime;  such  evidence  is 
InsufBcient  where  it  merely  casts  a  suspicion 
upon  the  accused. — People  v.  Robbins,  171 
Cal.  466.  164  Pac.  317. 

6.  Proofs  of  mere  suspicious  circum- 
stances and  of  opportunity  to  commit  a 
crime  are  never  sufficient  to  justify  a  con- 
viction upon  the  testimony  of  an  accom- 
plice.— People  V.  Robbins,  171  Cal.  466,  154 
Pac.  317. 

7.  Under  section  1111  of  the  Penal  Code, 
providingr  a  conviction  can  not  be  had  upon 
the  testimony  of  an  accomplice  unless  cor- 
roborated, if  there  be  some  independent  evi- 
dence fairly  tending:  to  connect  the  defend- 
ant with  the  commission  of  the  crime,  the 
corroboration  is  sufficient. — People  v.  Blun- 
kall, 31  Cal.  App.  778,  161  Pac.  997. 

8.  Dnty  to  ln«itraet  am  to. — ^Where  the 
witnesses  testifying:  are  accomplices  it  be- 
comes the  court's  duty  to  charg:e  the  Jury 
not  only  that  the  testimony  should  be  cor- 
roborated but  also  to  instruct  plainly  that 
those  g:lvingr  the  most  damag:ing:  testimony 
came  within  the  rule  of  this  section,  and 
were  accomplices  to  the  crime  charg:ed  or 
in  the  separate  offenses  attempted  to  be 
shown  in  corroboration  of  the  main  accusa- 


tion.— People  V.  Southwell,  28  Cal.  App.  430. 
152  Pac.  989. 

9.  InBtmettona  «■  to. — Where,  upon  the 
trial  of  a  city  marshal  charg:ed  with  receiv- 
ing: a  bribe  upon  the  understanding:  and 
ag:reement  that  he  would  not  arrest  certain 
women  of  ill  repute,  all  of  the  witnesses 
who  testified  to  the  payment  of  the  bribe 
money  were  shown  to  be  accomplices,  and 
the  corroborating:  evidence  of  8lig:ht  char- 
acter, it  is  prejudicial  error  to  refuse  to  in- 
struct the  Jury  that  not  only  the  witness 
who  collected  and  paid  the  money  was  an 
accomplice,  but  that  the  women  from  whom 
the  money  was  collected  and  who  also  testi- 
fied, were  also  accomplices. — ^People  v.  South- 
well, 28  Cal.  App.  430,  152  Pac.  939. 

10.  An  instruction  that  "while  corrobor- 
ating: evidence  must  create  more  than  a  mere 
suspicion  it  is  not  required  that  it  be  of 
Itself  sufficient  to  convict,  nor  need  it  extend 
to  every  fact  and  detail  covered  by  the 
statements  of  the  accomplice.  It  is  sufficient 
if,  standing:  alone,  it  tends  to  connect  the 
defendants  with  the  crime.  It  is  sufficient 
if  it  tends  to  connect  the  defendants  with 
the  commission  of  the  offense,  though  of 
itself,  standing:  alone,  it  would  be  entitled 
to  but  little  welg:ht,"  Is  proper. — ^People  v. 
Blunkall,  81  Cal.  App.  778,  161  Pac.  997. 

11.  A  refusal  to  Instruct  as  to  the  value 
of  testimony  of  an  accomplice  is  not  revers- 
ible error. — Dig:g:s  v.  United  States,  220  Fed. 
645. 

12.  Jury  to  determine  ivhether  wllncao  an 
aeeomplice. — ^It  is  for  the  Jury  to  determine 
from  the  evidence  whether  as  a  matter  of 
fact  a  witness  is  an  accomplice,  if  the  facts 
are  disputed;  it  is  only  where  the  acts  and 
conduct  of  a  witness  being:  admitted,  they 
necessarily  establish  the  witness'  participa- 
tion in  the  g:uilty  act.  or  guilty  relation 
thereto,  that  the  court  should  determine  and 
Instruct  the  Jury  as  a  matter  of  law  that  the 
witness  is  to  be  reg:arded  as  an  accomplice. 
— People  V.  Truax.  30  Cal.  App.  471,  158  Pac. 
610. 

§  1119. 

1.  VlefT  of  premises. — ^It  is  not  an  abuse 
of  discretion  in  a  prosecution  for  burglary 
to  refuse  to  make  an  order  granting  the 
defendant's  request  that  the  Jury  be  per- 
mitted to  view  the  premises  where  the  crime 
charged  is  alleged  to  have  been  committed, 
when  there  is  evidence  that  there  was  suffi- 
cient illumination  in  the  room  of  the  bur- 
glary to  enable  the  complaining  witness  to 
identify  the  defendant,  notwithstanding 
other  witnesses  testify  that  it  would  be 
difficult  or  even  Impossible  for  them  under 
the  circumstances  shown  to  recognise  an- 
other person. — People  v.  Howard.  28  Cal. 
App.  180,  151  Pac.  754. 

2.  The  making  of  the  order  provided  in 
this  section  is  a  matter  committed  solely  to 
the  discretion  of  the  court,  and  it  is  difficult 
to  conceive  a  case  where  the  facts  would 
Justify  a  reversal  for  an  abuse  of  such  dis- 
cretion.— People  V.  Howard,  28  Cal.  App.  ISO, 
151  Pac.  754;  People  v.  Maupins.  30  Cal.  App. 
392,  158  Pac.  502. 
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§1122. 

1.     Rcttrement  of  Jaror-^AdmoBlahmeBt. — 

The  failure  of  the  court  during  the  examina- 
tion of  a  witness  to  admonish  the  Jury  In 
the  manner  prescribed  by  section  1122  of  the 
Penal  Code,  upon .  permitting:  one  of  the 
Jurors  to  retire  for  a  moment,  is.  if  error  at 
all,  mere  technical  error  and  not  of  suffi- 
cient importance  to  Justify  a  reversal  of 
the  Jud^rnient  of  conviction. — ^People  v.  Witt, 
170  Cal.  104,  148  Pac.  928. 

§1127. 

1.  Instmctloiui  to  Jury. — In  the  absence 
of  a  showing:  that  the  court  orally  instructed 
the  Jury.  It  must  be  presumed  that  the  trial 
court  complied  with  the  provision  of  this 
section  requiring:  the  Instructions  to  be  in 
writing:- — People  v.  Dunlop,  27  Cal.  App.  460, 
150  Pac.  389. 

2.  It  is  not  error  to  refuse  an  instruction 
setting:  forth  defendant's  theory  that  the 
prosecution  was  a  trumped-up  charge,  the 
outg:rowth  of  a  conspiracy  a8:ainst  him. — 
People  v.  Kllfoil,  27  Cal.  App.  29,  148  Pac. 
812. 

3.  It  is  not  error  to  refuse  to  g:ive  an  in- 
struction  separately   desig:natlng:   the   testi- 


mony of  police  officers  and  detectives  who 
testified  "on  behalf  of  the  state,"  and  stating 
a  rule  of  greater  strictness  In  weighing 
their  testimony  than  that  of  other  witnesses. 
— People  v.  Kilfoll,  27  Cal.  App.  29,  148  Pac. 
812. 

§113T. 

1.  Papem  Jnry  mny  take  wltk  tkem— Cos- 
Mtmctton  of  section. — The  provision  that  the 
Jury  may  take  with  them  to  the  Jury  room 
the  written  instructions  constituting  the 
court's  charge  is  not  mandatory;  the  matter 
being  within  the  court's  discretion,  which 
discretion  will  not  be  disturbed  unless  it  is 
shown  to  have  been  abused. — People  v.  Dun- 
lop,  27  Clal.  App.  460,  150  Pac.  889. 

2.  ^-Taking  iBstmettons  to  Jury  room* — 
The  taking  by  the  Jury  to  the  Jury  room  for 
reference,  in  considering  their  verdict,  in- 
structions which  showed  modiflcations  of 
some  of  the  instructions  requested  by  the 
defendant  by  erasure,  is  not  prejudicial  on 
the  theory  that  the  Jury  were  thereby  ac- 
quainted with  the  parts  stricken  out,  where 
such  changes  could  not  have  aflTected  the 
Jury  in  reaching  their  verdict. — People  v. 
Stephens,  29  Cal.  App.  616.  157  Pac.  570. 


CHAPTER  IV. 

THE  VEBDICT. 
§  1168.  Term  of  impriBonment  not  fixed  [new]. 


§  1147. 

VERDICT — IN  GKNERAL. 

1-6.  Construction  of  verdict.  / 

6-8.  Impeachment  of  verdict  by  Juror. 

1.  Coniitructloii  of  verdict. — A  verdict  is 
to  be  given  a  reasonable  intendment,  and, 
when  ambiguous,  may  be  construed  in  the 
light  of  the  issues  actually  submitted  to  the 
jury  under  the  charge  of  the  court,  and, 
when  so  construed,  It  expresses  with  reason- 
able certainty  a  finding  supported  by  the 
evidence,  it  is  to  be  upheld  as  legal. — ^People 
V.  Cornell,  29  Cal.  App.  430,  155  Pac.  1026. 

2.  It  is  well  settled,  where  the  sense  is 
clear,  that  neither  Incorrect  orthography 
nor  ungrammatical  language  will  render  a 
verdict  illegal  or  void,  and  that  it  is  to  be 
reasonably  construed  and  in  such  manner 
as  to  give  it  the  meaning  intended  to  be  con- 
veyed by  the  Jury. — ^People  v.  Cornell,  29  Cal. 
App.  430,  155  Pac.   1026. 

3.  Where  the  intention  to  convict  of 
crime  is  unmistakably  expressed  in  the  ver- 
dict, any  mere  irregularity  or  surplusage 
contained  therein  is  immaterial. — People  v. 
Cornell,  29  Cal.  App.  430,  155  Pac.  1026. 

4.  Where  the  intention  of  the  Jury  is  un- 
mistakable, mere  clerical  error  should  be 
disregarded. — People  v.  Cornell,  29  Cal.  App. 
430,  155  Pac.  1026. 

5.  A  verdict  In  form  and  substance  as 
follows:  "People  of  the  State  of  California 
versus  Joseph  D.  Cornell.  We,  the  Jury  in 
tlie  above-entitled  cause,  find  the  defendant 


guilty  of  the  crime  of  forgery,  as  charged 
in  the  indictment,  of  the  promissory  note 
set  forth  In  the  indictment;  and  we  further 
find  that  said  defendant  forged  the  name  of 
C.  O.  Cartwright  to  said  promissory  note,  as 
charged  in  the  indictment;  and  we  further 
find  the  defendant  g:uilty  of  uttering  and 
passing  the  forged  promissory  note  as 
charged  in  the  indictment.  Robert  E.  Clark, 
foreman,"  Is  proper. — People  v.  Cornell,  29 
Cal.  App.  430,  155  Pac.  1026. 

6.  Impcnehinent  of  verdict  by  Jnror. — 
The  affidavit  of  a  Juror  can  not  be  receiyed 
to  impeach  the  verdict  except  where  it  is  the 
result  of  a  resort  to  the  determination  of 
chance,  and  the  same  policy  prevents  such 
Impeachment  made  by  the  Juror  to  others. — 
People  V.  Kromphold,  172  Cal.  512,  157  Pac. 
599. 

See  People  v.  Sidwell,  129  Cal.  App.  12, 
154  Pac.  290. 

An  to  impenchmcBt  of  verdict  by  oatk  of 
Jnror,  where  Jury  resorted  to  chance  to 
arrive  at  the  verdict,  see  post.  Pen.  C.  pt., 
i  1181,  note  par.  1. 

7.  The  same  policy  that  prohibits  a  Juror 
from  impeaching  his  verdict  by  his  affidavit 
prevents  such  impeachment  by  statements 
made  to  him  by  others. — People  v.  Kromp- 
hold, 172  Cal.  512,   157  Pac.  599. 

8.  Affidavits  of  two  of  the  Jurors  can  not 
be  received  to  impeach  their  verdict  by  set- 
ting forth  an  erroneous  belief  existing  be- 
tween all  of  the  members  of  the  Jury  as  to 
the  amount  of  punishment  to  which  the  de- 
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fendant  would  be  amenable  in  the  event  tliat 
they  returned  a  verdict  of  involuntary  man- 
slausrhter. — People  v.  Sldwell,  29  Cal.  App. 
12.  154  Pac.  290. 

§  1159. 

1.  iBcIaded  olfensea. — There  is  such  a 
crime  as  an  attempt  to  commit  embezzle- 
ment, and  such  a  case  comes  within  this  sec- 
tion.— People  V.  Hart,  28  Cal.  App.  835,  162 
Pac  947. 

2.  In  a  prosecution  for  murder  the  refusal 
of  the  court  to  instruct  the  Jury  that  they 
may  return  a  verdict  of  manslaugrhter  is  not 
error  where  the  evidence  clearly  shows  that 
the  crime  committed  was  not  manslauflrhter: 
but  where  the  evidence  is  such  that  the  jury 
would  be  warranted  in  returningr  such  a 
verdict  it  is  prejudicial  error  for  the  court 
to   refuse  a   requested  instruction   that   the 


jury  migrht,  if  the  evidence  warranted,  find 
the  defendant  gruilty  of  manslaugrhter. — 
People  V.  Wilson,  29  Cal.  App.  563,  156  Pac. 
S77. 

8.  Assault  with  intent  to  commit  robbery 
is  Included  in  the  offense  of  robbery. — Peo- 
ple V.  Allen,  82  Cal.  App.  110,  162  Pac.  401. 

§  1161. 

1.     DlrectlBflT  reconstdemtton  of  verdict. — 

Where  no  question  as  to  the  form  or  suf- 
ficiency of  the  verdict  is  raised  when  It  is 
returned,  and  the  objection  is  first  presented 
to  the  trial  court  on  the  motion  for  a  new 
trial,  the  question  whether  the  court  should 
have  returned  the  verdict  to  the  jury  and 
directed  reconsideration  as  provided  herein 
Is  presented  but  not  decided. — ^People  v. 
Cornell,  29  Cal.  App.  480,  155  Pac.  1026. 


§1168.  TEBM  OF  IMPBISONHENT  NOT  FIXED.  1.  Every  person  con- 
victed of  a  public  offense,  for  which  public  offense  punishment  by  imprisonment  In 
any  reformatory  or  the  state  prison  is  now  prescribed  by  law,  If  such  convicted  person 
shall  not  be  placed  on  probation,  a  new  trial  granted,  or  Imposing  of  sentence  sus- 
pended, shall  be  sentenced  to  be  confined  in  the  state  prison,  but  the  court  in  imposing 
such  sentence  shall  not  fix  the  term  or  duration  of  the  period  of  Imprisonment 

2.  [Maximum  and  minimum  term.]  It  Is  hereby  made  the  duty  of  the  warden  of  the 
state  prison  to  receive  such  person,  who  shall  be  confined  until  duly  released  as  pro- 
vided for  in  this  act;  provided,  that  the  period  of  such  confinement  shall  not  exceed 
the  maximum  or  be  less  than  the  minimum  term  of  Imprisonment  provided  by  law 
for  the  public  offense  of  which  such  person  was  convicted. 

3.  [Information  furnlslied  state  board  of  prison  directors.]  It  shall  be  the  duty 
of  the  Judge  before  whom  such  convicted  person  was  tried,  and  of  the  district  attorney 
conducting  the  prosecution,  to  obtain  and  with  the  commitment  furnish  to  the  state 
board  of  prison  directors  in  writing  all  information  that  can  be  given  in  regard  to  the 
career,  habits,  degree  of  education,  age,  nativity,  nationality,  parentage,  and  previous 
occupation,  of  such  convicted  person,  together  with  a  statement  to  the  best  of  their 
knowledge  as  to  whether  such  person  was  industrious' or  not,  of  good  character  or  not, 
the  nature  of  his  associates  and  his  disposition. 

4.  [Length  of  term  after  expiration  of  minimum  term.]  The  governing  authority 
of  the  reformatory  or  prison  in  which  such  person  may  be  confined,  or  any  board  or 
commission  that  may  be  hereafter  given  authority  so  to  do,  shall  determine  after  the 
expiration  of  the  minimum  term  of  Imprisonment  has  expired,  what  length  of  time, 
if  any,  such  person  shall  be  confined,  unless  the  sentence  be  sooner  terminated  by 
commutation  or  pardon  by  the  governor  of  the  state;  and  if  it  be  determined  that 
such  person  so  sentenced  be  released  before  the  expiration  of  the  maximum  period  for 
which  he  is  sentenced,  then  such  person  shall  be  released  at  such  time  as  the  govern- 
ing board,  commission  or  other  authority  may  determine. 

5.  [Rules  and  regulations.]  The  state  board  of  prison  directors  shall  make  all 
necessary  rules  and  regulations  to  carry  out  the  provisions  of  this  act  not  inconsistent 
therewith,  and  may  provide  the  forms  of  all  documents  necessary  therefor. 

6.  [Discharge  on  serving  maximum  punishment.]  Any  convicted  person  undergoing 
sentence  In  either  of  the  state  prisons  of  this  state,  not  sooner  released  under  the 
provisions  of  this  act  shall,  in  accordance  with  the  provisions  of  existing  law,  be 
discharged  from  custody  on  serving  the  maximum  punishment  provided  by  law  for 
the  offense  of  which  such  person  was  convicted. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  665.    In  effect  July  27,  1917. 
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§  1181. 

GRANTING  NBW  TRIALS. 

1.  Impeachment  of  verdict  by  affldavlt  of 

Juror  (subd.  4). 

2.  Verdict  contrary   to  law  or  evidence — 

Construction  of  subdivision  6. 
3-7.  Newly  discovered  evfdence   (subd.  7). 

As  to  rlffht  to  new  triml  by  reason  of  ex- 
tension of  time  to  pronounce  Judgrment  be- 
yond a  period  of  116  days  after  verdict  re- 
turned, see,  post.  Pen.  C.  pt.,  I  1391,  note 
par.  2,  and  §  1202,  note  pars.  1,  2. 

1.  Impeachment  of  verdict  hy  allldftvit  of 
Jnror  (Bul»d.  4). — The  affidavits  of  jurors 
can  not  bo  received  to  Impeach  the  verdict 
except  where  the  verdict  is  the  result  of  a 
resort  to  the  determination  of  chance. — Peo- 
ple V.  Sldwell,  29  Cal.  App.  12,  154  Pac.  290. 

Av  to  affldavlt  of  Jnror  not  helnir  admls- 
•ible  to  Impeach  verdiett  see,  ante,  Pen.  C. 
pt.,  I  1147,  note  pars.  6-8. 

2.  Verdict  contrary  to  In^fv  or  evidence 
Conntmctlon  of  subdlviaton  6. — ^"In  the  de- 
termination of  a  motion  for  a  new  trial, 
the  verdict  should  be  set  aside  if,  in  the 
opinion  of  the  trial  court,  it  Is  not  supported 
by  sufficient  evidence;  and  this  Is  equally 
true  whether  there  be  an  absence  of  evi- 
dence or  that  the  evidence  received,  in  the 
Individual  Judgment  of  the  trial  Judge,  is 
lacking  in  probative  force  to  establish  the 
proposition  of  fact  to  which  it  is  addressed. 
This  is  the  meaning  of  the  terms  'insuffi- 
ciency of  evidence'  (C.  C.  P.,  I  657,  subd.  6) 
and  *  .  .  .  contrary  to  .  .  .  evidence*  (Pen. 
Code,  S  1181,  subd.  6)." — Estate  of  Bain- 
brldge,  169  Cal.  166,  146  Pac.  427. 

3.  Newrly  discovered  evidence  (snbd.  7). — 
An  application  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  may  properly 
be  refused  where  it  is  not  sufficiently  shown 
that  the  testimony  could  not  have,  with 
reasonable  diligence,  been  produced  at  the 
trial,  and  it  is  shown  to  be  in  its  nature, 
cumulative. — ^People  v.  Davis,  26  Cal.  App. 
647,  147  Pac.  1184. 

4.  The  fact  that  the  defendant  in  a  homi- 
cide case  was  in  Jail  does  not  deprive  him  of 
his  rights.  If  members  of  his  family  were 
active  in  his  behalf,  it  must  be  presumed 
that  he  had  full  benefit  of  counsel,  and  his 
motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  may  be  denied  on 


the  ground  of  his  want  of  diligence. — People 
V.  Tugwell,  28  C^al.  App.  848,  162  Pac.  740. 

5.  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  prop- 
erly denied,  where  the  affidavits  are  those 
of  the  defendant  himself  and  another  affiant, 
both  of  whom  were  witnesses  at  the  trial, 
and  no  showing  Is  contained  therein  that 
the  facts  to  which  the  affidavits  relate  could 
not  with  due  diligence  have  been  presented 
at  the  trial,  or  that  the  facts  recited  in  the 
affidavits  were  not  within  the  knowledge  of 
both  affiants  while  they  were  witnesses  on 
the  stand. — People  v.  Brown,  2S  Cal.  App. 
261,  152  Pac.  58. 

6.  It  is  not  an  abuse  of  discretion  to  re- 
fuse a  new  trial  in  such  a  prosecution  upon 
the  ground  of  newly  discovered  evidence, 
where  it  19  apparent  from  the  affidavits  in 
support  of  the  motion  that  the  only  purpose 
which  the  evidence  referred  to  therein  could 
accomplish  would  be  the  Impeachment  of 
two  witnesses  who  testified  for  the  prose- 
cution and  whose  testimony  was  itself 
wholly  in  impeachment  of  the  testimony  of 
the  defendant  and  his  witnesses  upon  the 
question  of  the  alibi  sought  to  be  shown  by 
the  accused. — People  v.  Lim  Foon,  29  Cal. 
App.  270,  155  Pac.  477. 

7.  It  is  not  an  abuse  of  discretion  to  re- 
fuse a  new  trial  in  a  homicide  case,  upon  the 
ground  of  newly  discovered  evidence,  where 
it  is  apparent  from  the  affidavits  in  support 
of  the  motion  that  the  only  purpose  which 
the  evidence  referred  to  therein  could  ac- 
complish would  be  the  impeachment  of  two 
witnesses  who  testified  for  the  prosecution 
and  whose  testimony  was  itself  wholly  in 
Impeachment  of  the  testimony  of  the  de- 
fendant and  his  witnesses  upon  the  question 
of  the  alibi  sought  to  be  shown  by  the  ac- 
cused.— People  V.  Lim  Foon,  29  Cal.  App.  270, 
155  Pac.  477. 

§  1182. 

1.  Application  for  new  trial— Showlnir 
necessary  to  extension  of  time.— A  refusal 
to  grant  sixty  days*  time  within  which  to 
secure  affidavits  in  support  of  his  motion 
for  a  new  trial  Is  not  erroneous.  In  the  ab- 
sence of  a  showing  of  what  was  expected 
to  be  set  forth  in  the  affidavits  or  of  any 
reason  why  the  affidavits  had  not  already 
been  secured. — People  v.  Burrows.  27  Cal. 
App.  428,  150  Pac.  882. 
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TITLE  Vm. 

OF  JUDGMENT  AND  EXECUTION. 


CHAPTER  I. 

THE  JUDGMENT. 

S  1202a.  Imprisonment  in  state  prison  [new]. 

%  1203.  Court  may  summarily  inquire  into  circumstances  in  aggravation  or  mitigation  of  pun- 
ishment.    [Hearing  on  probation.] 


§1185. 

1.  Motion  In  arrcat  of  Jndarment. — No  ap- 
peal lies  from  an  order  denying:  a  motion  in 
arrest  of  Judgrment,  althoufirh  such  ruling^  is 
subject  to  review  on  appeal  taken  from  the 
Judgrment.^ — People  v.  Peery,  26  Cal.  App.  143, 
146  Pac.  44. 

§  1191. 

1.  Time  for  pronovnelair  SuAgment^-^Con- 
utmetlon  of  noellon. — ^This  section  and  sec- 
tion 1202  must  be  construed  in  accordance 
with  the  plain  import  of  the  langruagre  used. 
Prior  to  the  enactment  thereof  the  courts 
with  the  consent  of  the  parties  or  otherwise, 
indulgred  in  prolongred  delays  before  pro- 
nouncingr  sentence,  and  such  practice  was 
recognized  by  the  legrislature  as  an  evil,  and 
the  result  was  the  adoption  of  these  sec- 
tions, not  as  a  benefit  conferred  upon  the 
defendant  which  he  migrht  waive,  but  as  a 
matter  of  public  policy  to  insure  a  swifter 
infliction  of  the  penalty  required  to  be  in- 
flicted on  those  convicted  of  crime.  The  con- 
sent of  the  parties  can  not  justify  the 
indeflnlte  postponement  of  the  time  for  pro- 
nouncing: Judgrment  beyond  that  specifled.  for 


that  would  nullify  the  plain  purpose  and  in- 
tent of  the  legrislature  in  adopting:  the  pro- 
vision.— People  V.  Winner,  31  Cal.  App.  852, 
160  Pac.  689. 

2.  A  defendant  convicted  of  a  criminal 
offense  is  entitled  to  a  new  trial,  where  by 
reason  of  various  extensions  of  time  the 
time  for  pronouncing  Judg'ment  was  con- 
tinued for  a  period  of  116  days  after  the 
day  on  which  the  verdict  was  returned. — 
People  V.  Bolingr,  32  Cal.  App.  42.  161  Pac 
1169. 

§1202. 

1.  New  trial  for  fnllvre  to  pronounce 
Judgment. — ^The  delay  beyond  the  time  spe- 
cifled for  pronouncing:  Judgrment  renders  it 
imperative  that  the  defendant  have  a  new 
trial  if  he  asks  for  it. — People  v.  Winner, 
31  Cal.  App.  352,  160  Pac.  689. 

2.  The  defendant  is  entitled  to  a  new 
trial  where  by  reason  of  extensions  of  time 
for  the  pronouncing:  of  Judgnnent  the  same 
was  continued  beyond  the  period  of  nlnety- 
flve  days  after  the  return  of  the  verdict 
— People  V.  Boling:,  32  Cal.  App.  42.  161  Pac 
1169. 


§  1202a.  IMPBISONHENT  IN  STATE  PRISON.  If  the  judgment  is  for 
ImprlBomnent  In  the  state  prison  it  shall  direct  that  the  defendant  be  taken  to  the 
warden  of  the  state  prison  at  San  Quentin.  Thereafter,  and  until  the  termination  of 
the  sentence,  the  state  board  of  prison  directors  may  transfer  the  defendant  from  one 
state  prison  to  the  other  as  in  the  opinion  of  the  board  conditions  may  require. 

History:     Enactment  approved  May  18,  1917,  Stats,  and  Amdts.  1917, 
p.  688.     In  effect  July  27,  1917. 

§  1203.    OOUST  MAT  SUMMARILY  INQUIRE  INTO  GIRGUMSTANGB8 

IN  AGGRAVATION  OR  MITIGATION  OP  PUNISHMENT.  [HEARING  ON  PROBA- 
TION.] After  plea  or  verdict  of  guilty,  where  discretion  Is  conferred  upon  the  court 
as  to  the  extent  of  the  punishment,  the  court,  upon  oral  suggestions  of  either  party,  or 
of  its  own  motion,  that  there  are  circumstances  which  may  properly  be  taken  into  view, 
either  in  aggravation  or  mitigation,  of  the  punishment,  may  in  its  discretion  refer 
the  same  to  the  probation  officer,  directing  said  probation  olficer  to  investigate,  and 
to  report,  recommending  either  for  or  against  release  upon  probation,  at  a  specifled 
time,  and  the  court  shall  hear  the  same  summarily  at  such  specifled  time,  and  upon 
such  notice  to  the  adverse  party  as  it  may  direct.  At  such  specified  time,  if  it  shall 
appear  from  the  report  furnished  by  the  probation  olficer,  or  otherwise,  and  from 
the  circumstances,  of  any  person  over  the  age  of  eighteen  years  so  having  pleaded 
guilty,  or  having  been  convicted  of  crime,  that  there  are  circumstances  in  mitigation 
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of  the  punishment,  or  that  the  ends  of  justice  shall  be  subserved  thereby,  the  court 
shall  have  power,  in  Its  discretion,  to  place  the  defendant  upon  probation  in  the  man- 
ner following: 

1.  [Suspension  of  sentence.  Bonds.]  The  court,  Judge  or  Justice  thereof,  may  suspend 
the  imposing,  or  the  execution  of  sentence  and  may  direct  that  such  suspension  may 
continue  for  such  period  of  time  not  exceeding  the  maximum  possible  term  of  such 
sentence,  except  as  hereinafter  set  forth,  and  upon  such  terms  and  conditions  as  it 
shall  determine,  which  terms  and  conditions  may  include,  in  the  discretion  of  the  .court, 
the  requirements  of  bonds  for  the  appearance  of  the  person  released  upon  probation 
before  the  court,  at  any  time  that  the  court  may  require  such  appearance  in  the  investi- 
gation of  any  alleged  violation  of  said  terms  and  conditions  of  probation  and  such 
bonds  may  be  at  any  time  by  the  court  exonerated  without  affecting  any  of  the  other 
terms  or  conditions  of  such  probation;  and  in  case  of  such  suspension  of  imposition 
or  execution  of  sentence,  the  court  shall  place  such  person  on  probation  and  under 
the  charge  and  supervision  of  the  probation  officer  of  said  court,  during  such  suspen- 
sion; provided,  however,  that  where  the  maximum  possible  term  of  such  sentence  is 
less  than  two  years,  then  such  period  of  suspension  of  imposition  or  execution  of 
sentence  may,  in  the  discretion  of  the  court,  continue  for  not  over  two  years.  Where 
the  offense  consists  of  a  violation  of  section  two  hundred  seventy  or  two  hundred 
seventy  a  of  the  Penal  Code  of  the  State  of  California,  such  suspension  of  imposition 
or  execution  of  sentence  may,  in  the  discretion  of  the  court,  continue  for  not  over  five 
years. 

2.  [Opportunity  to  pay  fine.]  If  the  Judgment  is  to  pay  a  fine,  and  the  defendant 
be  imprisoned  until  it  be  paid,  the  court,  Judge  or  Justice,  upon  imposing  sentence, 
may  direct  that  the  execution  of  the  sentence  of  imprisonment  be  suspended  for  such 
period  of  time,  not  exceeding  the  maximum  possible  term  of  such  sentence,  and  on 
such  terms  as  it  shall  determine,  and  shall  place  the  defendant  on  probation,  under 
the  charge  and  supervision  of  the  probation  officer  during  such  suspension,  to  the  end 
tl^at  he  may  be  given  the  opportunity  to  pay  the  fine;  provided,  however,  that  upon 
the  payment  of  the  fine  being  made,  Judgment  shall  be  satisfied  and  the  probation 
cease. 

3.  [Rearrest.]  At  any  time  during  the  probationary  term  of  the  person  released 
on  probation,  In  accordance  with  the  provisions  of  this  section,  any  probation  officer 
may,  without  warrant,  or  other  process,  at  any  time  until  the  final  disposition  of  the 
case,  rearrest  any  person  so  placed  in  his  care  and  bring  him  before  the  court,  or  the 
court  may,  in  its  discretion,  issue  a  warrant  for  the  rearrest  of  any  such  person  and 
may  thereupon  revoke  and  terminate  such  probation,  if  the  interest  of  Justice  so 
requires,  and  if  the  court.  In  its  Judgment,  shall  have  reason  to  believe  from  the  report 
of  the  probation  officer,  or  otherwise,  that  the  person  so  placed  upon  probation  is  vio- 
lating the  conditions  of  his  probation,  or  engaging  in  criminal  practices,  or  has  become 
abandoned  to  Improper  associates,  or  a  vicious  life. 

[Judgment  pronounced.]  Upon  such  revocation  and  termination,  the  court  may,  if 
the  sentence  has  been  suspended,  pronounce  Judgment  after  the  said  suspension  of  the 
sentence  for  any  time  within  the  longest  period  for  which  the  defendant  might  have 
been  sentenced,  but  if  the  Judgment  has  been  pronounced  and  the  execution  thereof 
has  been  suspended,  the  court  may  revoke  such  suspension,  whereupon  the  Judgment 
shall  be  in  full  force  and  effect,  and  the  person  shall  be  delivered  over  to  the  proper 
officer  to  serve  his  sentence. 

4.  [Court  may  revolce  order.]  The  court  shall  have  power  at  any  time  during  the 
term  of  probation  to  revoke  or  modify  its  order  of  suspension,  of  imposition  or  execu* 
tion  of  sentence.  It  may,  at  any  time,  when  the  ends  of  Justice  will  be  subserved 
thereby,  and  when  the  good  conduct  and  reform  of  the  person  so  held  on  probation 
shall  warrant  it,  terminate  the  period  of  probation  and  discharge  the  person  so  held, 
but  no  such  order  shall  be  made  without  written  notice  first  given  by  the  court  or  the 
clerk  thereof  to  the  proper  probation  officer  of  the  intention  to  revoke  or  modify  its 
order,  and  in  all  cases,  if  the  court  has  not  seen  fit  to  revoke  the  order  of  probation 
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and  impose  sentence  or  pronounce  judgment,  the  defendant  shall,  at  the  end  of  the 
term  of  probation,  be  by  the  court  discharged. 

5.  [Change  of  plea.]  Every  defendant  who  has  fulfilled  the  conditions  of  his  pro- 
bation for  the  entire  period  thereof,  or  who  shall  have  been  discharged  from  probation 
prior  to  the  termination  of  the  period  thereof,  shall  at  any  time  prior  to  the  expiration 
of  the  maximum  period  of  punishment  for  the  offense  of  which  he  has  been  convicted, 
dating  from  said  discharge  from  probation  or  said  termination  of  said  period  of  pro- 
bation, be  permitted  by  the  court  to  withdraw  his  plea  of  guilty  and  enter  a  plea  of 
not  guilty;  or  if  he  has  been  convicted  after  a  plea  of  not  guilty,  the  court  shall  set 
aside  the  verdict  of  guilty;  and  in  either  case  the  court  shall  thereupon  dismiss  the 
accusation  or  information  against  such  defendant  who  shall  thereafter  be  released 
from  all  penalties  and  disabilities  resulting  from  the  oftense  or  crime  of  which  he  has 
been  convicted. 

6.  [Probation  officers  to  serve.]  The  same  probation  officers  and  assistant  probation 
officers  and  deputy  probation  officers  shall  serve  under  this  act  as  are  appointed  under 
the  act  known  as  the  juvenile  court  law,  and  entitled  "An  act  to  be  known  as  the 
Juvenile  court  law,  and  concerning  persons  under  the  age  of  twenty-one  years;  and  in 
certain  cases  providing  for  their  care,  custody  and  maintenance;  providing  for  the 
probationary  treatment  of  such  persons,  and  for  the  commitment  of  such  persons  to  the 
Whittier  State  School  and  the  Preston  School  of  Industry,  the  California  School  for 
Girls,  and  other  institutions;  establishing  probation  officers  and  a  probation  committee 
to  deal  with  such  persons  and  fixing  the  salary  thereof;  providing  for  the  establish- 
ment of  detention  homes  for  such  persons;  fixing  the  method  of  procedure  and  treat- 
ment or  commitment  where  crimes  have  been  committed  by  such  persons;  providing 
for  the  punishment  of  those  guilty  of  offenses  with  reference  to  such  persons,  and 
defining  such  crimes;  and  repealing  the  Juvenile  court  law  approved  March  8,  1909, 
as  amended  by  an  act  approved  April  5,  1911,  and  as  amended  by  an  act  approved  June 
16,  1913,  and  all  amendments  thereof,  and  all  acts  or  parts  of  acts  inconsistent  here- 
with," approved  June  5,  1915,  or  under  any  laws  amending  or  superseding  the  same, 
except  in  the  case  of  offenses  committed  in  counties  and  cities  and  counties  of  the 
second  class  and  counties  of  the  third  class;  provided,  however,  that  in  all  cases  of 
offenses  defined  by  section  twenty-one  of  said  act  known  as  the  Juvenile  court  law 
and  by  section  two  hundred  seventy  of  the  Penal  Code  of  California,  the  same  proba- 
tion officers,  assistants  and  deputies  shall  serve  under  this  act  as  are  appointed  under 
the  said  juvenile  court  law. 

7.  [Adult  probation  board  appointed.]  In  counties  and  cities  and  counties  of  the 
second  class,  the  Judges  designated  for  the  hearing  and  disposition  of  criminal  cases 
and  proceedings  by  a  majority  vote  and  in  counties  of  the  third  class  the  Judge  of  the 
department  or  the  Judges  of  the  departments,  by  majority  vote,  to  which  criminal 
actions  and  proceedings  are  assigned  shall  by  order  entered  in  the  minutes  of  the 
court  appoint  seven  citizens  of  good  moral  character  to  be  known  as  the  adult  probation 
board  and  shall  fill  all  vacancies  occurring  in  such  board.  The  clerk  of  said  court 
shall  immediately  notify  each  person  appointed  on  said  board  and  thereupon  said  per- 
son shall  appear  before  a  judge  of  the  superior  court  and  qualify  by  taking  an  oath, 
which  shall  be  entered  in  said  court  record,  to  perform  faithfully  the  duties  of  such 
adult  probation  board. 

[Term.]  The  members  of  such  adult  probation  board  shall  hold  office  for  four 
years  and  until  their  successors  are  appointed  and  qualify;  provided,  that  of  those 
first  appointed  one  shall  hold  office  for  one  year,  two  for  two  years,  two  for  three 
years  and  two  for  four  years,  the  terms  for  which  the  respective  members  shall  hold 
office  to  be  determined  by  lot  as  soon  after  their  appointment  as  may  be. 

[Vacancy.]  When  any  vacancy  occurs  in  any  probation  board  by  expiration  of  the 
term  of  office  of  any  member  thereof,  the  successor  shall  be  appointed  to  hold  office 
for  the  term  of  four  years.  When  any  vacancy  occurs  for  any  other  reason  the  appointee 
shall  hold  office  for  the  unexpired  term  of  his  predecessor. 

[Removal.]  Any  member  of  the  probation  board  may  be  removed  for  cause  at  any 
time  by  an  affirmative  vote  of  four  members  of  said  board  at  a  meeting  called  for  the 
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special  pttrpose  of  coneidering  the  question  of  said  removal  and  the  subsequent  written 
approval  of  a  majority  of  the  Judges  designated  for  the  hearing  and  disposition  of 
criminal  cases  and  proceedings  in  counties  and  cities  and  counties  of  the  second 
class,  and  the  Judge  of  the  department  or  a  majority  of  the  Judges  of  the  departments 
to  which  criminal  actions  and  proceedings  are  assigned  in  counties  of  the  third  class, 
said  written  approval  to  be  filed  with  the  clerk  of  the  court  within  thirty  days  after 
the  written  report  of  the  said  board  has  been  received  by  said  judge.  Written  notice 
as  to  said  special  meeting  shall  be  served  on  each  of  the  members  of  said  board  at 
least  ten  days  prior  to  the  date  set  therefor  and  shall  specify  the  purpose  thereof. 

[Duty  of  board.]  It  shall  be  the  duty  of  such  adult  probation  board  to  exercise  a 
friendly  supervision  of  probationers  when  so  directed  by  the  court,  to  furnish  the 
court  information  and  assistance  whenever  required  upon  the  request  of  the  court  and 
from  time  to  time  to  advise  and  recommend  to  the  court  any  changes  or  modification 
of  the  order  made  In  the  case  of  a  probationer  as  may  be  for  the  best  interests  of  such 
person. 

[No  compensatlan.]  Members  of  the  adult  probation  board  shall  serve  without  com- 
pensation. 

[Adult  probation  officers.]  In  counties  or  cities  and  counties  of  the  second  class 
there  shall  be  and  there  are  hereby  created  the  offices  of  one  adult  probation  officer, 
one  assistant  adult  probation  officer  and  four  deputy  adult  probation  officers.  The 
salaries  of  said  officers  shall  be  as  follows:  Adult  probation  officer,  two  hundred  twenty- 
five  dollars  per  month;  one  assistant  adult  probation  officer,  one  hundred  seventy-five 
dollars  per  month;  one  assistant  adult  probation  officer,  one  hundred  twenty-five  dol- 
lars per  month;  three  deputy  adult  probation  officers,  each,  one  hundred  dollars  per 
month.  In  counties  of  the  third  class  there  shall  be  and  there  are  hereby  created  the 
offices  of  one  adult  probation  officer,  one  assistant  adult  probation  officer  and  one 
deputy  adult  probation  officer.  The  salaries  of  said  officers  shall  be  as  follows:  Adult 
probation  officer,  one  hundred  seventy-five  dollars  per  month;  assistant  adult  proba- 
tion officer,  one  hundred  sixty  dollars  per  month;  deputy  adult  probation  officer  one 
hundred  dollars  per  month.  The  deputy  adult  probation  officer  in  counties  of  the  third 
class,  shall  be  a  woman  and  shall  be  a  competent  stenographer  and  typist  of  sufficient 
ability  to  perform  the  clerical  and  stenographic  work  of  the  office  in  addition  to  her 
other  duties;  provided,  however,  that  in  the  event  an  adult  probation  department  is 
created  in  counties  of  the  third  class,  from  and  after  the  creation  of  such  department 
and  the  appointment  of  an  adult  probation  officer  or  any  deputy  or  assistant  or  like 
officer  who  shall  relieve  the  probation  officer  of  the  adult  probation  work,  the  offices 
of  assistant  probation  officer  at  a  salary  of  one  hundred  seventy-five  dollars  a  month 
and  of  assistant  probation  officer  at  a  salary  of  one  hundred  sixty  dollars  a  month 
shall  cease  and  terminate  and  be  abolished  in  counties  of  this  class. 

[Payment  of  salaries.]  The  salaries  of  the  adult  probation  officers,  assistant  adult 
probation  officers  and  deputy  adult  probation  officers  in  counties  or  cities  and  counties 
of  the  second  class  and  in  counties  of  the  third  class  shall  be  paid  out  of  the  county 
treasury  of  the  county  for  which  they  are  appointed  respectively  in  the  same  manner 
as  the  salaries  of  the  other  county  officers. 

[Expenses.]  The  adult  probation  officers,  assistant  adult  probation  officers  and  deputy 
adult  probation  officers  in  said  counties  or  cities  and  counties  of  the  second  class  and  in 
counties  of  the  third  class  shall  be  allowed  such  necessary  incidental  expenses  incurred 
in  the  performance  of  their  duties  as  required  by  any  laws  of  the  State  of  California  as 
may  be  authorized  by  a  Judge  designated  for  the  hearing  and  disposition  of  criminal  cases 
and  proceedings  or  by  the  judge  of  a  department  to  which  criminal  actions  and  pro- 
ceedings are  assigned,  and  the  same  shall  be  charged  upon  the  county  in  which  the 
court  appointing  them  has  jurisdiction  and  said  expenses  shall  be  paid  out  of  the 
county  treasury  upon  a  written  order  of  said  judge  of  said  county  directing  the  county 
auditor  to  draw  his  warrant  upon  the  county  treasurer  for  the  specific  amount  of  such 
expenses.  The  adult  probation  officer  shall  keep  a  list  of  expenses  and  file  a  copy 
monthly  with  the  county  board  of  supervisors. 
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[Nomination  of  adult  probation  officers.]  In  counties  or  cities  and  counties  of  the 
second  class  the  adult  probation  officer,  and  the  assistant  adult  probation  officer  and 
deputy  adult  probation  officers  hereinbefore  provided  for  shall  be  nominated  by  the 
adult  probation  board  in  manner  as  the  judges  designated  for  the  hearing  and  disposi- 
tion of  criminal  cases  and  proceedings  shall  direct  and  the  appointment  of  such  adult 
probation  officer,  assistant  adult  probation  officer  and  deputy  adult  probation  officers 
shall  be  made  by  a  majority  vote  of  said  judges.  The  term  of  office  of  the  adult  proba- 
tion officer,  assistant  adult  probation  officer  and  deputy  adult  probation  officers  shall 
be  two  years  from  the  date  of  their  said  appointments. 

In  counties  of  the  third  class  the  adult  probation  officer,  the  assistant  adult  probation 
officer  and  the  deputy  adult  probation  officer  hereinbefore  provided  for  shall  be  nom- 
inated by  the  adult  probation  board  and  in  manner  as  the  judge  of  the  department  or 
a  majority  of  the  judges  of  the  departments  to  which  criminal  actions  and  proceedings 
are  assigned  shall  direct  and  the  appointment  of  such  adult  probation  officer,  assistant 
adult  probation  officer,  deputy  adult  probation  officer  shall  be  made  by  said  judge  or  a 
majority  of  said  judges.  The  term  of  office  of  the  adult  probation  officer,  the  assistant 
adult  probation  officer  and  the  deputy  probation  officer  shall  be  two  years  from  the 
date  of  their  appointments.  The  adult  probation  officer,  the  assistant  adult  probation 
officer  and  any  deputy  adult  probation  officer  may  at  any  time  be  removed  in  counties 
or  cities  and  counties  of  the  second  class  by  vote  of  a  majority  of  the  judges  designated 
for  the  hearing  and  disposition  of  criminal  cases  and  proceedings  and  in  counties  of 
the  third  class  by  the  judge  of  the  department  or  by  a  majority  of  the  judges  of  the 
departments  to  which  criminal  actions  and  proceedings  are  assigned  for  good  cause 
shown  and  on  the  filing  of  written  charges  by  the  said  judge  or  judges  with  the  adult 
probation  board.  In  counties  or  cities  and  counties  of  the  second  class  the  judges 
designated  for  the  hearing  and  disposition  of  criminal  cases  and  proceedings,  and  in 
counties  of  the  third  class  the  judge  of  the  department  or  the  judges  of  the  depart- 
ments to  which  criminal  actions  and  proceedings  are  assigned  shall  have  authority  by 
an  order  entered  in  the  minutes  of  said  court  to  determine  and  fix  the  amount  of 
bonds  of  the  adult  probation  officer  of  county  or  city  and  county  and  of  the  assistant 
adult  probation  officer  of  the  county  or  city  and  county  and  of  the  deputy  adult  proba- 
tion officers  of  the  county  or  city  and  county.  If  said  bonds  or  any  of  them  are  furnished 
by  any  surety  company  licensed  to  transact  business  in  the  State  of  California,  the 
premium  thereon  shall  be  paid  out  of  the  county  treasury. 

[Additional  deputies.]  The  adult  probation  officer  may  appoint  as  many  additional 
deputies  as  he  may  desire;  provided,  however,  that  such  deputies  shall  not  have  author- 
ity to  act  until  their  appointments  shall  have  been  approved  by  a  majority  vote  of  the 
members  of  the  adult  probation  board  and  by  a  majority  vote  of  the  judges  designated 
for  the  hearing  and  disposition  of  criminal  cases  and  proceedings  in  counties  and  cities 
and  counties  of  the  second  class,  and  by  a  majority  vote  of  the  members  of  the  adult 
probation  board  and  by  a  judge  of  the  department  or  a  majority  vote  of  the  judges  of 
the  departments  to  which  criminal  proceedings  are  assigned  in  counties  of  the  third 
class.  The  term  of  office  of  such  deputies  shall  expire  with  the  term  of  the  adult  pro- 
bation officer  making  such  appointment  but  the  adult  probation  officer  without  written 
approval  of  the  majority  of  members  of  the  adult  probation  board  may  at  any  time, 
in  his  discretion,  revoke  and  terminate  such  appointment.  Such  deputies  except  as 
herein  provided  shall  serve  without  compensation. 

[OfTices.]  It  shall  be  the  duty  of  the  legislative  body  of  every  county  or  city  and 
county  of  the  second  class  and  of  every  county  of  the  third  class.  Immediately  upon  this 
act  becoming  effective,  to  provide  and  thereafter  maintain,  at  the  expense  of  such 
county  or  city  and  county,  in  a  location  in  the  vicinity  of  the  jail  of  such  county  or  dty 
and  county,  approved  by  the  judges  designated  for  the  hearing  and  disposition  of 
criminal  cases  and  proceedings,  in  counties  or  cities  and  counties  of  the  second  class 
and  by  the  judge  of  the  department  or  the  judges  of  the  departments  to  which  criminal 
actions  and  proceedings  are  assigned  in  counties  of  the  third  class,  suitable  offices 
and  quarters  for  the  conducting  of  the  business  of  the  adult  probation  officer,  the 
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assistant  adult  probation  officer  and  the  deputy  adult  probation  officers  of  such  county 
or  city  and  county. 

[Juvenile  court  law,  etc.,  not  affected.]  Nothing  contained  in  this  subdivision  shall 
apply  to  the  offenses  defined  by  section  twenty-one  of  said  juvenile  court  law  and  by 
section  two  hundred  seventy  of  the  Penal  Code. 

8.  [Transfer  of  case.]  Whenever  any  person  is  released  upon  probation  under  the 
provisions  of  this  act,  the  case  may  be  transferred  to  any  court  of  the  same  rank  In 
any  other  county,  or  city  and  county,  of  this  state  in  which  such  person  resides,  or  to 
which  such  person  may  remove,  and  such  court  shall  thereupon  commit  such  person 
to  the  care  and  custody  of  the  probation  officer  of  the  county,  or  city  and  county,  to 
which  such  person  has  been  transferred;  such  court  shall  thereafter  have  entire  juris- 
diction over  such  case,  with  like  power  to  make  transfer  whenever  to  such  court  such 
transfer  may  seem  proper. 

9.  [Report  on  person's  antecedents.]  At  the  time  of  the  plea  or  verdict  of  guilty  of 
any  crime  of  any  person  over  eighteen  years  of  age,  the  probation  officer  of  the  county 
of  the  jurisdiction  of  said  crime  shall,  when  so  directed  by  the  court,  inquire  into  the 
antecedents,  character,  history,  family  environment,  and  offense  of  such  person,  and 
must  report  the  same  to  the  court,  and  file  his  report  in  writing  in  the  records  of  said 
court.  His  report  shall  contain  his  recommendation  for  or  against  the  release  of  such 
person  on  probation.  If  any  such  person  shall  be  released  on  probation  and  com- 
mitted to  the  care  of  the  probation  officer,  such  officer  shall  keep  a  complete  and 
accurate  record  in  suitable  books  or  other  form  in  writing,  of  the  history  of  the  case 
in  court,  and  of  the  name  of  the  probation  officer,  and  his  acts  In  connection  with  said 
case;  also  the  age,  sex,  nativity,  residence,  education,  habits  of  temperance,  whether 
married  or  single,  and  the  conduct,  employment,  and  occupation,  and  parents'  occupa- 
tion, and  condition  of  such  person  so  committed  to  his  care  during  the  term  of  such 
probation  and  the  result  of  such  probation.  Such  record  of  such  probation  officer  shall 
be  and  constitute  a  part  of  the  records  of  the  court,  and  shall  at  all  times  be  open  to 
the  inspection  of  the  court,  or  of  any  person  appointed  by  the  court  for  that  purpose, 
as  well  as  of  all  magistrates,  and  the  chief  of  police,  or  other  head  of  the  police,  unless 
otherwise  ordered  by  the  court.  Said  books  of  record  shall  be  furnished  for  the  use  of 
said  probation  officer  of  said  county,  and  shall  be  paid  for  out  of  the  county  treasury. 

10.  [Report.]  Every  probation  officer,  within  fifteen  days  after  the  thirtieth  day 
of  June,  and  within  fifteen  days  after  the  thirty-first  day  of  December,  of  each  year, 
shall  make  in  writing  and  file  as  a  public  document  with  the  county  clerk  a  report  to 
the  superior  court  of  the  county  or  city  and  county  in  which  such  probation  officer  is 
appointed  to  serve,  and  shall  furnish  a  copy  of  such  report  to  each  judge  in  said  county 
or  city  and  county  who  has  released  any  person  on  probation  who  at  the  time  of  such 
report  remains  on  probation;  and  a  further  copy  to  the  secretary  of  the  state  board 
of  charities  and  corrections.  Such  report  shall  state,  without  giving  names,  the  exact 
number  of  persons,  segregating  male  and  female,  and  segregating  misdemeanors  and 
felonies,  who  have  been  released  on  probation  to  such  probation  officer  as  such  number 
exists,  deducting  all  cases  of  expiration,  discharge,  dismissal,  and  restoration  of  rights, 
on  said  thirtieth  day  of  June  and  said  thirty-first  day  of  December;  and  such  report 
shall  further  segregate  such  person  as  having  been  released  on  probation,  as  the  case 
may  be,  in  one  thousand  nine  hundred  three,  one  thousand  nine  hundred  four,  one 
thousand  nine  hundred  five  and  so  on,  up  to  and  including  the  calendar  year  in  which 
such  report  is  made  and  filed. 

11.  [Statement  of  terms  of  probation.]  The  probation  officer  shall  furnish  to  each 
person  who  has  been  released  on  probation,  and  committed  to  his  care  a  written  state- 
n^nt  of  the  terms  and  conditions  of  his  probation  unless  such  statement  has  been  fur- 
nished by  the  court,  and  shall  report  to  the  court,  judge,  or  justice,  releasing  such 
person  upon  probation,  any  violation  or  breach  of  the  terms  and  conditions  imposed 
by  such  court  on  the  person  placed  in  his  care. 

12.  [Powers  of  probation  officer.]  Such  probation  officer  shall  have,  as  to  the  per- 
son so  committed  to  the  care  of  said  probation  officer,  the  powers  of  a  peace  officer. 
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History:  Enacted  February  14,  1872;  amended  February  23,  1903, 
Stats,  and  Amdts.  1903,  p.  34;  March  18,  1905,  Stats,  and  Amdts.  1905, 
p.  162;  March  13,  1909,  Stats,  and  Amdts.  1909,  p.  357;  April  6,  1911, 
Stats,  and  Amdts.  1911,  p.  689;  May  23,  1913,  Stats,  and  Amdts.  1913, 
p.  221;  May  31,  1917,  Stats,  and  Amdts.  1917,  p.  1409.  In  effect  July  30, 
1917. 


1.  Hearing  on  probatlon.«^<?on«traction  of 
■ectiOB. — The  only  question  which  may  arise 
can  never  be  as  to  the  action  of  the  court  In 
refusing  to  admit  a  convicted  person  to  pro- 
bation, but  must  always  be.  If  any  review- 
able questions  may  arise  under  this  section 
at  all,  whether  the  court  abused  its  discre- 
tion in  granting  probation. — People  v.  Dun- 
lop,  27  Cal.  App.  460,  150  Pac.  389. 

§  1204. 

1.  Former  conviction  or  mltlsatlns  facts 
— CoaatructloB  of  section. — This  section  does 
not  pretend  to  prescribe  either  the  quantum 
or  the  character  of  the  evidence  essential  to 
the  proof  of  a  prior  conviction  where  the 
fact  of  such  conviction  is  pleaded  or  set  out 
in  the  information  or  indictment.  The  mani- 
fest object  of  the  section  is  to  authorize  the 
court,  after  conviction  and  before  sentence, 
to  receive  testimony  either  in  mitigation  or 
aggravation  of  the  punishment  to  be  Im- 
posed. To  this  end  any  testimony  bearing 
upon  the  character  or  antecedents  of  the 
convicted  person  may  be  presented  to  the 
court.  This  section  has  no  application  to  a 
case  where  the  defendant  is  put  upon  trial 
under  an  indictment  or  information  charg- 
ing him,  in  addition  to  the  later  offense,  with 


a  prior  conviction  of  a  similar  or  other  pub- 
lic offense. — People  v.  Rudolph.  2S  CaL  App. 
683,  153  Pac.  721. 

2.  In  such  case,  unlike  those  where  un- 
der sections  G66  and  667,  a  prior  conviction 
is  charged  in  addition  to  the  crime  subse- 
quently committed,  the  court  is  not  author- 
ized or  empowered  to  impose  a  greater 
punishment  than  the  maximum  penalty  pre- 
scribed for  the  particular  crime  of  which 
the  accused  has  been  convicted. — ^People  v. 
Rudolph,  28  Cal.  App.  683,  153  Pac.  721. 

§  1214. 

1.     Abatement  of  procccdlngra  by  death. — 

Where  a  defendant  had  been  adjudged  to 
pay  a  fine  and  death  occurs  pending  an  ap- 
peal from  such  Judgment,  in  the  absence  of 
a  statute  to  the  contrary,  all  proceedings  in 
the  matter  incurably  abate. — ^People  v.  de  St. 
Maurice,  166  Cal.  201,  135  Pac.  952. 

§1217. 

1.  Warrant  In  Jad^mcnt  of  death-— Con- 
Mtructlon  of  section. — The  defendant's  pres- 
ence at  the  time  of  signing  and  attesting  the 
warrant  Is  neither  contemplated  nor  re- 
quired.—People  V.  Witt.  170  Cal.  104,  148 
Pac.  928. 


TITLE  IX. 

OF  APPEALS  TO  THE  SUPREME  COURT. 


CHAPTER  I. 

APPEALS,  WHEN  ALLOWED  AND  HOW   TAKEN,  AND   THE   EFFECT   THEREOF. 

§  1239.  Appeals,  within  what  time  to  be  taken. 


§1238. 

1.  AptpcRla  by  defendant— ^onstmct Ion  of 
•ectlon. — An  appeal  will  not  lie  except  it  be 
one  specified  In  this  section  (by  Supreme 
Court  on  rehearing). — People  v.  Knowles,  27 
Cal.  App.  498,  506.  165  Pac.  137,  140. 

2.  An  order  granting  a  motion  to  dismiss 
a  criminal  action  after  a  plea  of  not  guilty 


designed  solely  to  prevent  further  prosecu- 
tion because  the  grand  Jury  had  not  com- 
plied with  section  1324  Is  not  an  order 
within  the  meaning  of  this  subdivision,  but 
Is  an  order  of  dismissal  from  which  no  ap- 
peal lies  (by  Supreme  Court  on  rehearing). 
— People  V.  Knowles,  27  C3al.  App.  498,  506, 
155  Pac.  137,  140. 


§  1239.  APPEALS,  WITHIN  WHAT  TIME  TO  BE  TAKEN.  An  appeal 
from  a  Judgment  may  be  taken  by  the  defendant  by  announcing  personally  or  through 
his  attorney  in  open  court  at  the  time  the  judgment  is  rendered  that  he  appeals  from 
the  same  or  by  filing  a  written  notice  of  appeal  within  two  days  after  the  rendition  of 
judgment  with  the  clerk  of  the  court  wherein  Judgment  was  rendered;  and  from  any 
order  made  after  Judgment,  by  announcing  in  open  court  at  the  time  the  same  is  made 
that  he  appeals  from  the  same. 

History:  Enacted  February  14,  1872;  founded  on  §485,  Criminal 
Practice  Act,  1851,  Stats.  1851,  p.  266;  amended  by  Code  Commission, 
Act  March  16,  1901,  Stats,  and  Amdts.  1900-1,  p.  494;  Act  held  uncon- 
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stltutional,  see  History,  §  5  ante;  amended  March  18,  1907,  Stats,  and 
Amdts.  1907,  p.  659,  Kerr's  Stats,  and  Amdts.  1906-7.  p.  540;  April  22, 
1909,  Stats,  and  Amdts.  1909,  p.  1086;  April  5,  1917,  Stats,  and  Amdts. 
1917,  p.  37.    In  effect  July  27,  1917. 


firm  the  judsrment. — ^People  v.  Roy,  26  Cal. 
App.  128.  146  Pac.  44. 

2.  Upon  an  appeal  taken  from  a  judgr- 
ment  of  conviction  in  a  criminal  action,  the 
judgment  may  be  affirmed  where  the  appel- 
lant fails  to  appear  at  the  time  set  for 
argument  of  the  appeal. — People  v.  Andrade, 
31  Cal.  App.  730,  161  Pac.  764. 

§  1259. 

WHAT  RBVIEWBD  ON  APPBAL. 

1,  2.  As  to  prejudicial  error. 

3-5.  Misconduct  of  district  attorney. 

1.  A«  to  prejadlclal  error. — ^Where  the 
error  complained  of  was  trivial  or  the  record 
showed  that  no  prejudice  to  a  substantial 
rigrht  could  have  resulted  to  the  defendant 
It  is  the  practice  to  disregard  the  error.  But 
where  the  error  was  neither  of  these,  but 
one  which  might  have  turned  the  scale 
agrainst  the  defendant,  the  limitation  of  the 
appellate  Jurisdiction  to  questions  of  law 
precludes  the  revlewingr  court  from  weigh- 
ing the  evidence  to  see  whether  or  not 
in  fact  the  error  had  worked  injury,  the 
court  naturally  is  bound  to  apply  the  doc- 
trine that  prejudice  was  presumed  to  follow 
from  substantial  error. — People  v.  O'Bryan, 
165  Cal.  55,  130  Pac.  1042. 

2.  Prejudice  to  the  substantial  rights  of 
one  on  trial  does  not  necessarily  follow  from 
the  mere  commission  of  error. — People  v. 
Stephens,  29  Cal.  App.  616,  157  Pac.  570. 

8.  BHacondnct  of  district  attorney. — For  a 
district  attorney  to  make  a  misstatement  of 
evidence  is  not  in  itself  reversible  error. — 
People  V.  Davis,  26  Cal.  App.  647,  147  Pac. 
1185. 

4.  Misconduct  of  the  district  attorney  In 
argument  is  not  disclosed  on  appeal  where 
the  transcript  does  not  show  the  language 
he  used. — People  v.  Valencia,  27  Cal.  App. 
407,  150  Pac.  68. 

5.  Misconduct  of  the  district  attorney  in 
clashing  with  counsel  for  the  defendant  to 
the  point  of  indulging  In  personalities  is 
not  ground  for  reversal  If  the  court  each 
time  administers  a  reprimand  and  corrects 
ovll  tendencies  by  proper  admonitions  to 
the  Jury. — People  v.  Holloway,  28  Cal.  App. 
214.  151  Pac.  975. 

§1272. 

BAIL.  UPON  APPEAL. 

1.  Construction  of  section. 
2-4.  Discretion  of  court — Trial  court. 
5,6.  — Appellate  court  will  interfere  when. 

1.  Construction  of  section. — By  section 
1272  of  the  Penal  Code  admission  to  bail 
pending  appeal  is  a  matter  of  discretion, 
and  by  section  1291  the  power  to  admit  to 
bail  is  lodged  in  any  magistrate  having  the 
power  to  issue  a  writ  of  habeas  corpus.  This 
wide  distribution  to  power  necessitates  the 
that  no  ground  for  reversal  exists  and  af-    adoption  and  adherence  to  some  consistent 
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§  1246. 

APPSSALS — ^PAPBRS  TO  BB  TRANS- 
nUTTBD  ON. 

1,  2.  Construction  of  section — In  general. 
3.  — Subdivision  6. 

1.  Construction  of  ■eetlon— -In  general. — 

It  was  evidently  the  design  of  the  legisla- 
ture to  have  the  record  provided  for  herein 
as  amended  and  section  1247  cover  wholly  the 
matter  of  the  record  on  appeal  and  thus  dis- 
pense entirely  with  bills  of  exceptions.  Sec- 
tions 1171,  1174,  1175,  1177  formerly  provided 
for  bills  of  exceptions,  but  were  repealed  in 
1909.  This  section  must  be  liberally  con- 
strued with  a  view  to  enable  a  defendant  to 
bring  up  all  matters  properly  cognizable  by 
the  appellate  court. — People  v.  Fleming,  166 
Cal.  357,  Ann.  Cas.  1915B  881,  136  Pac.  291. 

2.  Arguments  made  by  counsel  to  the 
court  on  questions  of  law  arising  during  the 
trial  should  not  be  incorporated  in  the  tran- 
script of  the  proceedings  to  be  used  on 
appeal. — People  v.  Miller,  171  Cal.  649,  164 
Pac.  468. 

8.  — Subdivision  6. — Subdivision  6  may  be 
construed  to  include  the  affidavits  presented 
on  motion  for  a  new  trial.  The  affidavits 
should  be  so  referred  to  and  identified  as  to 
make  at  least  a  prima  facie  case  that  they 
are  the  precise  and  only  affidavits  presented 
on  the  motion. — People  v.  Fleming,  166  Cal. 
357,  Ann.  Cas.  1915B  881,  136  Pac.  291. 

§  1247. 

1.  Settlement  of  sronnds  of  appeal- 
Construction  of  section. — In  an  application 
for  an  appeal  it  is  sufficient  to  state  the 
grounds  of  the  appeal  without  specifying  the 
points  upon  which  the  appellant  relies,  as 
there  is  no  substantial  distinction  intended 
in  the  use  of  the  two  words. — People  v.  Pre- 
ciado,  31  Cal.  App.  519,  160  Pac.  1090. 

§  1248. 

1.  Dismissal  of  appeal  for  Irregularities 
Construction  of  section. — An  appeal  will  not 
be  dismissed  under  this  section  where  the 
defendant  stated  "in  general  terms  the 
grounds"  specifically  enough  to  Indicate 
upon  what  errors  he  would  rely,  and  he  des- 
ignated the  portions  of  the  reporter's  notes 
which  were  deemed  "necessary  to  have  tran- 
scribed to  fairly  present  the  points  relied 
upon." — People  v.  Preclado,  31  Cal.  App.  519, 
160  Pac.  1090. 

§1253. 

1.     Alllrmanoe     on     failure     to     appear. — 

Where  the  attorneys  of  record  failed  to  file 
any  memorandum  of  points  and  authorities, 
and  did  not  appear  when  the  cause  was 
called  for  argument,  but  the  court  at  the  re- 
quest of  another  attorney  who  offered  to 
appear  gave  him  twenty  days  to  file  a  brief 
but   none  was  filed,   the   court  will  assume 
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rule  groverningr  such  proceedlngfs,  otherwise 
constant  confusion  would  ensue. — ^People  v. 
Cornell,  28  Cal.  App.  654,  153  Pac.  726. 

2.  Discretion  of  court— Trial  court. — Ad- 
mission to  bail  after  conviction  is  purely  a 
matter  of  discretion  and  not  of  right,  and  it 
has  been  several  times  held  by  the  supreme 
court  of  this  state  that  such  discretion 
should  not  be  exercised  in  favor  of  the  liber- 
ation of  a  defendant  pending  appeal,  except 
in  instances  where  circumstances  of  an  ex- 
traordinary character  have  intervened  since 
conviction,  which  makes  It  obviously  proper. 
The  discretion  in  cases  of  this  kind  is  vested 
primarily  in  the  court  that  tried  the  case, 
or  the  Judgre  thereof,  and  the  determination 
of  the  latter  should  not  be  disturbed  or  ig- 
nored except  in  an  instance  of  manifest 
abuse. — ^People  v,  Cornell,  28  Cal.  App.  654, 
153  Pac.  726. 

3.  Bail  after  conviction  being  a  matter  of 
discretion,  such  discretion  should  not  be 
exercised  in  favor  of  the  liberation  of  a  de- 
fendant pending  appeal,  except  in  instances 
where  circumstances  of  an  extraordinary 
character  have  intervened  since  conviction, 
which  makes  It  obviously  proper. — ^Matter  of 
Application  of  Preciado,  30  Cal.  App.  323,  158 
Pac.  1063. 

4.  Such  discretion  should  not  be  exercised 
in  favor  of  the  liberation  of  a  defendant 
pending   appeal,   except   in    Instances   where 


circumstances  of  an  extraordinary  charac- 
ter have  intervened  since  conviction,  which 
makes  it  obviously  proper. — Matter  of  Ap- 
plication of  Preciado,  30  Cal.  App.  323,  158 
Pac.  1063. 

5.  —Appellate  court  nrlll  Interfere  ^rhen. 

— An  appellate  court  should  not  interfere 
with  the  determination  of  a  trial  court  upon 
an  application  for  bail  pending  appeal  ex- 
cept in  cases  of  manifest  abuse  of  discre- 
tion.— ^People  V.  Cornell,  28  Cal.  App.  654. 
153  Pac.  726. 

6.  An  application  to  an  appellate  court 
for  admission  to  bail  after  denial  of  a  like 
petition  In  the  trial  court  is  governed  by 
the  rule  that  Interference  should  not  be 
made  with  the  determination  of  the  trial 
court  except  in  cases  of  manifest  abuse  of 
discretion.' — ^People  v.  Cornell,  28  Cal.  App. 
654,  153  Pac.  726. 

§  1291. 

1.  ^Vho  may  admit  to  ball. — Application 
for  bail  after  conviction  and  pending  the  de- 
termination of  an  appeal  should  be  made  in 
the  first  Instance  before  the  Judge  who  tried 
the  cause,  and  his  determination  should  not 
be  disturbed  or  Ignored  except  in  an  in- 
stance of  manifest  abuse. — Matter  of  Appli- 
cation of  Preciado,  30  Cal.  App.  323,  158  Pac. 
1063. 


TITLE  X. 

MISCELLANEOUS  PROCEEDINGS. 


CHAPTER  II. 

WHO  MAY  BE  WITNESSES  IN  CRIMINAL  ACTIONS. 
§  1324.  Witness  not  to  be  prosecuted  upon  testimony  of  himself  [repealed]. 


§1322. 

1.  Competency  of  wltnesaen  —  Huaband 
and  wife— Construetlon. — The  adoption  of 
section  2  of  the  Pimping  Act  (Stats.  1911,  p. 
10)  added  another  exception  to  those  con- 
tained herein  under  which  the  wife  of  the 
defendant  was  competent  as  a  witness.  This 
section  was  amended  by  Stats.  1911,  p.  270, 
but  made  no  reference  to  subdivision  2  of 
the  act  defining  the  crime  of  pimping.  As 
amended  this  section  contains  no  repealing 
clause.  Manifestly  the  legislature  did  not 
intend  to  render  the  provision  of  the  Pimp- 
ing Act  inoperative  by  merely  adding  an- 
other exception  to  this  section.  The  provi- 
sions of  this  section  are  not  inconsistent 
with  section  2  of  Stats.  1911,  p.  10,  known 
as  the  Pimping  Act. — People  v.  Edwards,  28 
Cal.  App.  716,  153  Pac.  975. 

§1323. 

DEFKNDANT  AS   A   WITNESS. 

1.  Construction  of  section. 

2, 3.  Comment  on  refusal  of  defendant  to 
testify. 

4-6.  Cross-examination  of  defendant — Ex- 
tent of. 


7.  Compelling 
stand  up. 


to     testify  —  Ordering    to 


1.  CoDfltraistlon  of  Me<;tlon. — A  defendant 
In  a  criminal  action  or  proceeding  can  not 
be  compelled  to  be  a  witness  against  him- 
self; his  neglect  or  refusal  to  be  a  witness 
can  not  In  any  manner  prejudice  him,  nor 
be  used  against  him  on  the  trial  or  proceed- 
ing.— People  V.  Andrade,  29  Cal.  App.  1.  154 
Pac.  283. 

2.  Comment  on  refusal  of  defendant  to 
testify. — It  Is  improper  for  the  district  at- 
torney to  comment  on  the  failure  of  the  de- 
fendant to  testify  on  any  subject  connected 
with  the  trial,  although  he  may  have  been  a 
witness  and  may  have  testified  on  other  sub- 
jects.— People  V.  Kromphold,  172  Cal.  512, 
157  Pac.  699. 

3.  Certainly  if  a  defendant  may  not  be 
compelled  to  be  a  witness  against  himself, 
a  prosecuting  officer  may  not  comment  ad- 
versely upon  his  failure  to  take  the  witness 
stand  in  his  own  behalf. — People  v.  Waugh. 
30  Cal.  App.  402,  158  Pac.  336. 

4.  Cross-examination  of  defendant*— Bs- 
tent  of. — Where  the  defendant  took  the 
stand  as  a   witness   in  his  own   behalf  and 
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testified  that  he  had  never  seen  the  deceased 
and  his  companion  before,  that  he  did  not 
shoot  at  or  aim  at  the  deceased  and  did  not 
intend  to  kill  him,  but  only  to  scare  him, 
in  seeking  to  obtain  answers  which  would 
support  the  claim  that  defendant  was  actu- 
ated by  motives  of  hostility  to  the  deceased, 
the  prosecution  does  not  go  beyond  the 
bounds  as  defined  which  permit  cross-exam- 
ination "as  to  all  matters  about  which  he 
was  examined  in  chief." — People  v.  O'Bryan. 
165  Cal.  55,  130  Pac.  1042. 

5.  While  a  defendant  in  a  criminal  action 
or  proceeding:  can  not  be  compelled  to  be  a 
witness  agrainst  himself,  yet  if  he  offers 
himself  as  a  witness  he  may  be  cross-exam- 
ined as  to  all  matters  about  which  he  was 
examined  in  chief. — ^People  v.  Creeks,  170 
Cal.  36S.  149  Pac.  821. 

6.  The  cross-examination  is  not  limited 
to  the  particular  details  expressly  contained 
in     the     questions     on    direct    examination. 


Where  a  fact  denied  by  the  defendant  in  his 
testimony  covers  the  whole  case  or  any 
branch  of  the  case,  the  matter  to  be  tested 
by  the  cross-examination  Is  the  truth  or  the 
falsity  of  that  denial,  Just  as  if  it  had  been 
a  denial  of  some  more  particular  detail  of 
fact.  The  people  have  the  rigrht  on  cross- 
examination  to  draw  out  anything:  which 
will  tend  to  contradict  the  evidence  of  the 
defendant  adduced  on  his  direct  examination 
or  weaken  or  modify  its  effect. — People  v. 
Turco,  29  Cal.  App.  608,  166  Pac.  1001. 

7.  CompelllDV  to  testify  -—  Ordering  to 
stand  up. — An  order  of  court  compellinf^  a 
defendant  to  stand  up  for  the  purpose  of 
being  identified  by  a  witness  is  proper,  and 
does  not  compel  the  defendant  to  become  a 
witness  against  himself,  contrary  to  article 
I  of  section  3  3  of  the  state  constitution. — 
People  v.  Ferns,  27  Cal.  App.  285,  149  Pac. 
802. 


§  1324.    WITNESS  NOT  TO  BE  PBOSECTTrED  XTPON  TESTIMONY  OF 

HIMSELF  [repealed]. 

History:  Enactment  approved  March  24,  1911,  Stats,  and  Amdts. 
1911,  p.  485;  repealed  May  8,  1917,  Stats,  and  Amdts.  1917,  p.  291. 
In  effect  July  27,  1917. 


WITNESS    NOT   TO    BE    PROSECUTED    ON 
OIVN  TESTIMONY. 

1,  2.  As  to  grenerally. 

3-7.  Construction  of  section  and  its  effect. 
8.  Constitutionality  of  section. 

1.  A«  to  8«nemlly. — An  order  dismissing: 
a  criminal  action  against  a  defendant  upon 
the  ground  that  the  grand  Jury  finding:  the 
Indictment  did  not  comply  with  section  1324 
of  the  Penal  Code,  is  not  an  appealable  or- 
der,— People  V.  Knowles,  27  Cal.  App.  498, 
155  Pac.  140. 

2.  In  order  to  Justify  the  contention  that 
because  one  was  called  and  examined  be- 
fore another  court  concerning  matters  af- 
fecting: the  transaction  set  forth  in  the  in- 
formation, without  first  having  read  to  him 
this  section,  no  further  proceedings  could 
be  taken  against  him  and  the  court  could 
not  sentence  him,  it  must  be  shown  that  the 
testimony  given  was  of  an  incriminating 
nature. — People  v.  Rlchman,  28  Cal.  App.  761, 
155  Pac.  142. 

8.  CoDMlroctlon  of  section  and  Its  effect. — 
Briefly  paraphrased  this  section  means  that 
a  witness  can  no  longer  refuse  to  testify  in 
a  criminal  case  though  his  testimony  may 
incriminate  himself,  but  if  he  demands  that 
he  be  excused  on  that  ground  he  shall  not 
be  liable  thereafter  to  prosecution.  If,  how- 
ever, he  testifies  voluntarily,  or  if  he  fails 
to  ask  to  be  excused  from  testifying  on 
the  ground  stated,  his  testimony  may  be 
used  against  him.  But  he  is  deemed  to  have 
asked  to  be  excused  from  testifying  "under 
this  section,  unless  before  any  testimony  is 
given  .  .  .  the  Judge,  foreman,  or  other  per- 
son presiding  at  such  trial,  hearing,  pro- 
ceeding or  investigation,  shall  distinctly 
read  this  section  of  this  code  to  such  wit- 
ness."   And  one  objection  to  a  question  shall 


be  sufficient  to  protect  such  witness  from 
prosecution. — People  v.  Knowles,  27  Cal. 
App.  498,  155  Pac.  140. 

4.  Before  the  enactment  of  this  section 
there  was  no  power  to  compel  a  witness  to 
testify  when  he  believed  that  his  testimony 
would  implicate  himself,  and  there  was  no 
power  to  grant  him  immunity  from  prosecu- 
tion if  he  did  testify.  The  legislature  pointed 
out  in  this  section  the  precise  mode  to  be 
followed.  The  essential  provisions  of  the 
section  must  be  stated  to  the  witness  and 
stated  correctly.  Its  substance  at  least  must 
be  told.  Inasmuch  as  it  is  very  simple  to 
read  the  section  as  directed  that  Is  the  bet- 
ter and  safer  practice. — People  v.  Knowles. 
27  Cal.  App.   498,   155  Pac.  140. 

5.  The  whole  purpose  of  this  enactment 
seems  to  have  been  to  enable  prosecuting 
officers  to  obtain  the  testimony  of  persons 
implicated  in  a  criminal  transaction  without 
violating  the  constitutional  provision  giving 
to  every  person  the  right  to  refuse  to  in- 
criminate himself  by  his  testimony. — People 
V.  Rlchman,  28  Cal.  App.  761.  155  Pac.  142. 

6.  Where  the  defendant  did  not  testify, 
b'ut  made  certain  extrajudicial  statements  in 
which  the  record  shows  that  he  made  no 
objection  to  giving  his  connection  with  the 
affair  and  which  appear  to  have  been  vol- 
untarily made,  this  section  has  no  applica- 
tion.— People  V.  Dye,  29  Cal.  App.  169,  154 
Pac.  875. 

7.  This  provision  was  not  intended  to  ap- 
ply to  codefendants  called  as  witnesses  for 
the  defense,  but  to  enable  the  pros.ecuting 
officer  to  obtain  the  testimony  of  those  par- 
tlceps  criminls  to  a  crime  for  the  commis- 
sion of  which  another  is  being  prosecuted. — 
People  V.  Allen,  32  Cal.  App.  110,  162  Pac. 
401. 
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8.  ConatltatloDallty  of  neetlon. — ThlSBec- 
tlon  sives  complete  Immunity  from  prose- 
cution and  is  not  violative  of  the  constitu- 
tion.— ^People  V.  -KnowleB,  27  Cal.  App.  498, 
155  Pac.  140. 

§  1345. 

1.  Objection  to  deposition. — The  fact  that 
no  objection  was  interposed  by  a  defendant 
when  testimony  was  firlven  before  a  magris- 
trate  does  not  bar  him  from  objecting  when 
the  deposition  is  read  at  the  trial. — People 
V.  Pasqueria,  80  Cal.  App.  626,  169  Pac.  173. 

§  1368. 

1.  Examination  on  coinmiiialon  and  re- 
turn—Con«tmctlon. — The  doubt  referred  to 
herein  is  a  doubt  arisingr  in  the  mind  of  the 
court  in  chargre  of  the  trial  and  not  of  the 
counsel  for  defendant.  In  the  absence  of 
such  doubt  the  court  is  not  required  to  sub- 
mit the  question  of  the  defendant's  present 
to  a  Jury  in  advance  of  the  trial. — People  v. 
Fountain,  170  Cal.  140,  160  Pac.  841. 

2.  Where  a  continuance  is  sousrht  in  or- 
der to  obtain  evidence  of  alleged  insanity 
the  statements  in  support  of  the  motion  do 
not  compel  a  doubt  as  to  the  sanity  of  the 
defendant,  and  it  is  discretionary  with  the 
trial  court  to  proceed  with  the  Irial  or  sus- 
pend proceedingrs  under  this  section. — Peo- 
ple V.  Loomis,  170  Cal.  347,  149  Pac.  581. 

§  1369. 

1.  Insanity  of  defendnnt— Instmetlon  as 
to  (snbd.  6). — The  refusal  to  instruct  the 
Jury  that  if  they  belive  that  the  defend- 
ant's mother  in  her  lifetime  was  insane 
and  that  insanity  is  hereditary,  they  must 
take  that  fact  into  consideration  in  deter- 
mining: the  question  of  defendant's  insanity 
at  the  moment  of  shooting:  is  not  erroneous, 
where  the  greneral  instructions  include  the 
proposition  that  in  determining:  sanity  the 
Jury  may  consider  evidence  that  his  ances- 
tors were  insane. — ^People  v.  Loomis,  170  Cal. 
347,  149  Pac.  581. 

§  1382. 

1.  Dismissal  of  action— -Constrnctlon  of 
section. — ^A  motion  to  dismistf  for  failure  to 
bring:  the  case  to  trial  within  sixty  days  will 
be  denied  where  it  appears  that  the  reason 
therefor  was  caused  wholly  by  defendant's 
counsel;  therefore  no  claim  of  prejudice  can 
be  predicated  thereon. — People  v.  Dyer,  26 
Cal.  App.  429,  147  Pac.  217. 

2.  This  section  is  applicable  alone  to 
criminal  prosecutions  by  indictment  or  in- 
formation, and  has  no  reference  to  the  trial 
of  low  g:rade  misdemeanor  cases  cogrnizable 
in  Justices'  and  police  courts. — ^Albers  v.  Su- 
perior Court,  80  Cal.  App.  772,  159  Pac.  453. 

3.  Where  it  appears  that  within  sixty 
days  from  the  filing:  of  the  information  there 
was  a  mistrial,  this  constitutes  the  "g:ood 
cause"  mentioned  in  this  section. — People  v. 
Maupins,  30  Cal.  App.  392,  158  Pac.  502. 


§1425. 

JURISDICTION  OF  JUSTICE'S  COURT. 

1,  2.  Construction  of  section — In  greneral. 
3.  — Subdivision  3. 

1.  Constrnctlon  of  seetlon«-In  areneral 

The  legrislature  in  enacting:  this  section  put 
an  entirely  new  section  into  the  Penal  Code, 
notwithstandingr  that  the  identical  section 
had  been  and  then  was  the  law  of  the  state 
expressed  in  section  115  of  the  Code  of  Civil 
Procedure.-r-Matter  of  Application  of  Yee 
Kim  Mah.  81  Cal.  App.  196,  159  Pac.  1060. 

2.  The  effect  of  the  enactment  of  this 
section  was  to  repeal  at  least  so  much  of  the 
"Whitney  Act"  as  pretended  to  Invest  In 
the  police  court  of  Sacramento  "exclusive 
Jurisdiction  of  .  .  .  all  misdemeanors  pun- 
ishable by  fine  or  imprisonment  or  by  both 
such  fine  or  imprisonment."  That  Is  to  say 
that  section  1425  (being:  a  later  enactment) 
is  now  the  law  controUingr  in  the  matter  of 
the  Jurisdiction  of  Justices'  courts. — Matter 
of  Application  of  Yee  Kim  Mah,  31  Cal.  App. 
196,  159  Pac.  1060. 

8.  -^'Subdivision  3. — The  misdemeanors 
referred  to  in  this  subdivision  are  commonly 
called  low  misdemeanors.  Other  misdemean- 
ors, the  punishment  for  which  exceeds  the 
limits  of  the  Jurisdiction  of  the  police  courts, 
are  de8lg:nated  as  high  misdemeanors.  The 
common  law  distinction  between  the  two 
misdemeanors  does  not  apply  In  this  state. 
— Matter  of  Application  of  Westenbergf,  167 
Cal.  809,   139  Pac.   674. 

§1446. 

1.  Jndirnent— Snflleleney  of.  —  A  Judg- 
ment that  defendant  "pay  a  fine  of  $150  and 
be  imprisoned  in  the  county  Jail  in  Tehama 
County  until  said  fine  is  paid  not  exceedingr 
160  days"  is  sufficient  even  thougrh  it  is  not 
provided  in  terms  that  it  ml^ht  be  satisfied 
by  the  payment  of  so  much  of  the  fine  as 
was  not  satisfied  by  imprisonment  at  the 
rate  of  one  dollar  a  day. — ^In  re  Robblns,  27 
Cal.  App.  677,   151  Pac.  14. 


§1449. 


1.  Jndgrnient,  ^vhen  rendered— ^onstrae- 
tion  of  seetlon. — ^A  Judgrment  rendered  by  a 
Justice  of  peace  upon  the  conclusion  of  the 
taking  of  testimony  in  a  misdemeanor  case 
tried  before  him  without  a  Jury  fining:  the 
defendant  $150  or  one  hundred  and  fifty 
days  in  Jail,  Is  not  only  premature  under 
section  1449  of  the  Penal  Code,  which  pro- 
vides that  "after  a  plea  or  verdict  of  suilty 
.  .  .  the  court  must  appoint  a  time  for 
rendering^  Judgment,  which  must  not  be  more 
than  two  days,  nor  less  than  six  hours  after 
the  verdict  Is  rendered,  unless  the  defendant 
waive  the  postponement,"  but  Is  without  the 
necessary  predicate  of  a  Judg:ment  of  gruilty 
to  support  it. — Ex  parte  Robblns,  27  Cal. 
App.  677,  151  Pac.  14. 

2.  The  Justice  has  authority,  under  such 
a  condition,  to  pronounce  a  second  Judg:ment 
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flndingr  the  defendant  guilty  and  sentencingr       of  conviction,  ho  has  his  remedy  by  appeal. 


him  to  pay  the  flne  and  be  imprisoned  in  the 
county  jail  until  the  flne  bo  paid,  not  ex- 
ceeding: one  hundred  and  fifty  days. — Ex 
parte  Robbins,  27  Cal.  App.  677,  151  Pac.  14. 

§  1466. 

JUSTICE'S  COITRT— APPEAL. 

1.  Construction  of  section. 

2.  Effect  of  appeal. 

1.  Constrnetlon  of  scctloB. — The  provi- 
sions of  section  1466  of  the  Penal  Code,  that 
the  parties  may  appeal  from  Justices'  Judg- 
ments "in  like  cases  and  for  like  cause  as 
appeals  may  be  taken  to  the  supreme  court," 
does  not  make  applicable  all  of  the  provi- 
sions respecting  the  preparation  of  the  rec- 
ord to  be  used  on  appeal  as  the  same  are 
outlined  in  title  IX  of  said  code. — How- 
ell, In  re,  29  Cal.  App.  668.  167  Pac.  553. 

2.  Effect  of  appeal. — The  filing  of  a 
notice  of  appeal  from  a  Judgment  of  the 
Justice's  court  and  furnishing  the  required 
ball  In  the  amount  fixed  by  the  justice,  after 
conviction  on  a  misdemeanor  charge,  ousts 
the  Justice  of  jurisdiction  to  proceed  fur- 
ther, and  removes  the  cause  to  the  superior 
court,  notwithstanding  the  appellant  does 
not  prepare  his  statement  on  appeal  within 
the  time  prescribed  by  law;  and  the  justice 
has  no  power,  until  the  superior  court  dis- 
misses the  appeal,  to  issue  an  order  attempt- 
ing to  release  the  ball  and  commit  the 
defendant  to  the  custody  of  the  sheriff. — 
Howell,  In  re,  29  Cal.  App.  668,  167  Pac.  558. 

§1468. 

1.  statement  on  appeal— Construction  of 
section. — This  section  is  complete  and  ex- 
clusive in  its  relation  to  appeals  from  Jus- 
tices' and  police  courts. — ^Matter  of  Appli- 
cation of  Howell,  29  Cal.  App.  668,  157  Pac. 
653. 

§  1475. 

HABEAS    CORPUS — ^HOW  GRANTED,    ETC. 

1-4.  As  to  when  writ  Issues. 
5,  6.  Requisites  of  petition  for. 
7,  8.  Second  application  for. 

1.  An  to  -%%-hen  writ  Issue*. — Habeas  cor- 
pus will  not  lie  to  inquire  Into  the  ques- 
tion whether  the  complainant  had  actual 
knowledge  of  the  matters  as  to  which  he 
swore  positively  In  the  complaint. — Ex  parte 
Vaughan,  169   Cal.   483,  147  Pac.   124. 

2.  An  Indictment  charging  the  crime  of 
perjury,  committed  In  giving  false  answers 
to  questions  before  the  grand  Jury  while 
Investigating  the  subject  of  "prostitution  In 
the  City  of  Bakersfleld,"  Is  not  subject  to 
attack  on  habeas  corpus  on  the  ground  that 
the  subject  was  one  which  the  grand  Jury 
had  no  power  to  investigate;  it  should  be 
attacked  by  demurrer. — Ex  parte  Clifton, 
26  Cal.  App.  334,  146  Pac.  1064. 

3.  Where  in  a  prosecution  for  the  offense 
of  failing  to  provide  for  a  minor  child  the 
common  necessaries  of  life,  the  defendant 
appears,  and  is  thereby  given  opportunity  to 
present  certain   objections  to  the  Judgment 


if  overruled,  and  can  not  raise  them  by 
habeas  corpus. — Ex  parte  Meads,  26  Cal. 
App.  631,  147  Pac.  985. 

4.  The  Issuance  of  the  commitment  and 
the  delivery  of  the  defendant  to  the  sheriff 
before  the  actual  docketing  of  the  Judgment 
do  not  entitle  the  defendant  to  release 
upon  habeas  corpus. — Ex  parte  Robbins,  27 
Cal.  App.  677,  151  Pac.  14. 

5.  Reanlsltes  of  petition  for.  —  Where  a 
person  alleged  to  be  unlawfully  imprisoned 
under  a  warrant  of  arrest  issued  upon  a 
complaint  charging  him  with  the  violation 
of  the  provisions  of  certain  sections  of  a 
municipal  ordinance  seeks  discharge  upon 
habeas  corpus  on  the  ground  that  the  ordi- 
nance is  unconstitutional,  It  is  essential  that 
a  copy  of  the  complaint  and  a  copy  of  the 
ordinance  be  presented  as  a  part  of  or  with 
the  petition  for  the  writ. — Ex  parte  Crowley, 
171  Cal.  58,  161  Pac.  789. 

6.  A  petition  for  a  writ  of  habeas  corpus 
which  does  not  state  whether  any  prior  ap- 
plication has  been  made  to  any  court  for  a 
writ  in  regard  to  the  same  detention  or  re- 
straint, and  which  fails  to  show,  if  there 
was  any  such  application,  the  proceedings 
therein,  Is  defective. — ^Ex  parte  Udell,  171 
Cal.  599,  154  Pac.  28. 

7.  Second  application  for. — ^Whlle  It  may 
be  that  under  certain  circumstances  the 
court  itself  might  feel  warranted  in  enter- 
taining a  second  application  from  a  party 
regarding  the  same  detention  or  restraint, 
it  is  manifest  that  no  single  member  of  the 
court,  be  he  chief  Justice  or  associate  Justice, 
Is  warranted  in  granting  a  writ  where  the 
same  has  been  denied  as  to  the  same  deten- 
tion or  restraint  by  the  whole  court  in  bank, 
and  an  application  for  such  a  writ  addressed 
to  the  chief  Justice  and  not  to  the  court 
must  b^  denied. — Ex  parte  Udell,  171  Cal. 
599,  154  Pac  23. 

8.  Where  a  Chinese  woman,  claiming  to 
be  the  wife  of  a  domiciled  Chinese  mer- 
chant, is  denied  admission  by  the  immigra- 
tion bureau  and  applies  to  the  courts  for  a 
writ  of  habeas  corpus.  If  she  dismisses  the 
proceedings  because  of  statements  by  the 
bureau  of  immigration  in  relation  to  re- 
hearing her  case,  she  is  entitled  to  a  second 
writ  of  habeas  corpus. — Ex  parte  Chan  Shee, 
236  Fed.  579. 

§  1483. 

1.     Habeas  corpus     Demurrer  to  retnm.-^ 

There  is  no  appeal  from  an  order  overruling 
a  demurrer  to  a  petition  for  habeas  corpus 
and  granting  the  writ;  the  appeal,  if  any, 
is  from  the  order  discharging  from  custody. 
— Backus  V.  Yep  Kim  Yuen,  227  Fed.  848. 

§1484. 

HEARING  ON  RETURN  OF  HABEAS 

CORPUS. 

1-6.  Jurisdiction  only  question  involved. 
7.  Fugitive  from  Justice. 

1.     Jnrifldlctloa   only   question  Involved. — 

Where  an  Indictment  purports  or  attempts 
to  state  an  offense  of  a  kind  of  which  the 
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court  assuminfiT  to  proceed  has  Jurisdiction, 
the  question  whether  the  facts  chargred  are 
sufficient  to  constitute  an  offense  of  that 
kind  will  not  be  examined  into  on  habeas 
corpus. — Ex  parte  Clifton,  26  Cal.  App.  334, 
146  Pac.  1064. 

2.  The  sole  ultimate  question  which  is  in- 
volved in  a  proceeding  on  habeas  corpus  is 
one  merely  of  Jurisdiction — that  is,  whether 
the  order  or  the  Judgment  or  the  adjudica- 
tion or  the  process  whose  validity  la  thus 
attacked  and  questioned  was  one  comingr 
within  the  lawful  authority  or  Jurisdiction 
of  the  Judge  or  the  court  or  other  legally 
constituted  tribunal  making,  granting  or  is- 
suing it. — O'Connor,  In  re,  29  Cal.  App.  225, 
165  Pac.   115. 

3.  The  single  question  submitted  by  a 
proceeding  in  habeas  corpus  is  always  one 
of  Jurisdiction;  if  it  appears  that  it  was 
within  the  lawful  Jurisdiction  of  the  court 
or  tribunal  to  do  the  act  or  pronounce  the 
Judgment  assailed,  then  the  inquiry  is  at  an 
end,  even  though  it  is  made  to  appear  that 
the  court  or  the  tribunal  in  doing  the  act 
or  pronouncing  the  Judgment  committed  ir- 
regularities or  errors,  which,  on  appeal, 
might  be  held  sufficient  to  vitiate  the  Judg- 
ment.— ^Ex  parte  Long,  30  Cal.  App.  442,  158 
Pac.  1056. 

4.  Where  a  Judgment  in  a  criminal  ac- 
tion Is  assailed  in  a  habeas  corpus  proceed- 
ing, the  record  of  the  proceedings  made  at 
the  time  the  Judgrment  was  pronounced  may 
be  considered  for  the  purpose  of  ascertain- 
ing whether  the  Judgment  was  one  which 
the  court  had  Jurisdiction  to  render  upon  a 
conviction  of  the  crime  of  selling  liquor  in 
no-llcense  territory. — Ex  parte  Long.  30  Cal. 
App.  442,  158  Pac.  1056. 

5.  In  habeas  corpus  proceedings  the  court 
is  confined  to  the  examination  of  fundamen- 
tal and  Jurisdictional  questions;  the  writ 
can  not  be  employed  as  a  substitute  for  a 
writ  of  error. — Collins  v.  Johnston,  237  U.  S. 
502,  59  li.  Ed.  1071,  85  Sup.  Ct.  Rep.  649. 

6.  Upon  habeas  corpus  the  sufficiency  of 
the  indictment,  as  a  matter  of  technical 
pleading,  will  not  be  inquired  into. — Reed 
V.  United  States.  224  Fed.  378. 


7.  Foffltlve  from  Justice. — Where,  on  ha- 
beas corpus  for  the  discharge  of  a  fugitive 
from  Justice,  it  appears  that  the  Indictment 
charges  the  commission  of  an  offense  In  the 
demanding  state  by  the  fugitive,  the  pre- 
sumption that  he  is  a  fugitive,  arising  from 
the  mere  fact  that  he  is  found  in  another 
state,  may  be  overcome  by  proof  that  he 
was  not  in  the  demanding  state  at  the  time 
of  the  commission  of  the  offense. — ^Reed  v. 
United  States,  224  Fed.  378, 

§1487. 

1.  Gromida  of  dlaelmrge     Probable  eavae. 

— ^An  objection  that  the  evidence  adduced  on 
the  preliminary  examination  before  a  mag- 
istrate does  not  sufficiently  show  probable 
cause  to  warrant  a  commitment  for  trial,  is 
not  available  on  a  motion  to  set  aside  an 
information,  but  such  objection  may,  by  sub- 
division 7  of  section  1487  of  the  Penal  Code, 
be  raised  on  habeas  corpus.  If  timely  made. 
— People  V.  Creeks,  170  Cal.  368,  149  Pac.  821. 

2.  A  commitment  Issued  after  the  pre- 
liminary hearing  on  a  complaint  charging 
the  defendant  with  entering  the  mill  of 
the  Croesus  Gold  Mining  and  Milling  Com- 
pany in  the  County  of  Sierra  with  intent  to 
commit  larceny  is  without  reasonable  or 
probable  cause,  where  the  only  evidence 
adduced  upon  the  examination  is  that  of  a 
witness  as  to  an  admission  made  to  him 
by  the  defendant  that  the  latter  held  up  the 
Plumbago  Mill,  without  any  evidence  that 
the  mill  belonged  to  the  Croesus  Gold  Min- 
ing and  Milling  Company,  or  that  the  mill 
was  located  in  Sierra  County  or  additional 
evidence  that  the  offense  charged  was  com- 
mitted, and  the  defendant  is  entitled  to  his 
discharge  on  habeas  corpus. — Ex  parte  Hart- 
well,  28  Cal.  App.  627,  153  Pac.  730. 

§1490. 

1.  Not  exclusive  remedy. — This  is  not  an 
exclusive  remedy,  and  an  application  by  way 
of  motion  to  the  court  in  which  a  defend- 
ant's appeal  is  pending  is  a  proper  pro- 
cedure, and  one  of  which  the  court  has 
Jurisdiction. — People  v.  Cornell,  28  Cal.  App. 
654,  153  Pac.  726. 
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PART  III. 

OF  THE  STATE  PRISONS  AND  COUNTY  JAILS. 

CHAPTER  II. 

OF  COUNTY  JAILS. 
{  1616.  Care  of  female  prisoners  in  county  jails. 

§1616.  CASE  OF  FEMAU:  PBISONISS  IN  COUNTY  JAILS.  Whenever 
any  female  prisoner  or  prisoners  are  confined  in  any  county  jail  in  the  state,  and  no 
regular  jail  matron  has  been  appointed,  there  shall  be  designated  by  the  sherifT  some 
suitable  woman  who  shall  have  immediate  care  of  such  female  prisoner  or  prisoners, 
and  who  shall  be  paid  out  of  the  general  fund  of  the  county  upon  claims  to  be  pre- 
sented and  allowed  by  the  board  of  supervisors  as  other  claims  against  the  county. 
Such  female  prisoners  shall  be  so  kept  that  they  can  not  see  or  be  seen  by,  or  converse 
with,  any  male  prisoners  confined  in  said  jail,  and  it  shall  be  unlawful  for  any  male 
officer  or  jailer  to  search  the  person  of  any  female  prisoner,  or  to  enter  into  the  room 
or  cell  occupied  by  any  female  prisoner,  except  in  the  company  of  such  matron  or  woman 
having  the  care  of  such  female  prisoner. 

History:  Enactment  approved  April  15, 1911,  Stats,  and  Amdts.  1911, 
p.  924;  amended  May  5,  1917,  Stats,  and  Amdts.  1917,  p.  240.  In  effect 
July  27,  1917. 
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ABALONE 

shipping  meat  of  prohibited,  penalty, 
2123,  3274,  4113. 

ABANDONED  CHILDREN 
adoption  of,  866. 

ABANDONMENT 

of  children.  See  tits.  Abandoned  Chil- 
dren; Abandonment  and  Neglect  of 
Children. 

of  wife.    See  tit  Wife. 

ABANDONMENT  AND  NEGLECT  OF 
CHILDREN 

bastard  child,  2071,  3242. 

failure  of  adult  child  to  provide  for 
parent,  misdemeanor,  2070. 

failure  of  parent  to  support  minor  child, 
annotation,  2069,  3242. 

fine  to  be  paid  to  wife,  2070. 

non-support  of  child,  annotation,  4089. 

non-support  of  wife,  abandonment,  pen- 
alty, 2070. 

omitting  to  provide  child  with  necessar- 
ies, 2069,  3242,  4068. 

penalty  for  abandonment,  false  represen- 
tations, 2071. 

person  convicted  may  be  compelled  to 
work  on  roads,  2072. 

proof  of  marriage,  2070. 

surety  for  support,  2070. 

ABANDONMENT  OF  PROPERTY 
can  not  give  title  by,  2906. 

ABATEMENT  OF  ACTION 
action  not  to  abate  by  death,  etc.,  anno- 
tation, 1416,  1417. 
death  pending  appeal,  3054. 
for  personal  injuries,  3054. 
notice,  due  process  of  law,  3055. 

ABBREVIATION 
judicial  notice,  annotation,  3930. 

ABDUCTION 
as  to,  annotation,  2067,  3243. 
for  illicit  intercourse,  4068. 

ABORTION 

as  to,  annotation,  2072. 

ABSTRACT  OF  TITLE 
in  action  of  partition,  1625. 


ACCIDENT 

time  for  giving  notice  of  to  insurance 
company,  1236. 

ACCIDENT  INSURANCE.     See  tit.  Inaur- 

ance. 
as  to,  generally,  2861,  2862. 
elevator  accident,  2862. 

Indemnity  of  employer,  2863. 
Includes  what,  54. 

ACCIDENT  INSURANCE  COMPANY 
statement  of  to  show  what,  76. 

ACCOMPLICE 

corroboration  of  testimony  of  necessary, 

3302. 
exceptions,  3256,  3302. 
corrupt  co-operation  in  crime,  2039. 
definition  of,  2039. 
giving  and  receiving  bribe,  2039. 
in  bribery,  2040. 
test  or  criterion  as  to,  2039. 
testimony  of.    See  tit  Trial  of  Criminal 

Action, 

ACCORD  AND  SATISFACTION 

as    extinguishing    obligation.     See    tit. 

Obligations, 
as  to  what  constitutes,  2935. 

consideration,  2936. 
conclusiveness  of,  2936. 
conditions  requisite 
consideration  for,  2936. 
existence  of  bona  fide  dispute,  2936. 
consideration  for,  2936. 
effect  of,  conclusiveness,  2936. 
parol  evidence,  2937. 
pleading 
as  to  generally,  2937. 
amendment  to  answer,  2837. 
ACCOUNT 
for  fees,  796. 
future  open  and  current,  is  a  chose  in 

action,  1011. 
of  executors,  etc.    See  tit.  Accounting  of 

Executors  and  Administrators, 
of  guardian,  1943. 
of  receiver.    See  tit.  Receiver, 
of  trustee.     See  tits.  Trustees;   Trusts 
and  Trustees. 
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ACCOUNTING.     See    tits.    Account;     Ac- 
counts;   Board  of  Control, 
by  state  officers,  uniform  system  of,  96. 
action  for,  1389. 
action  for  of  partnership,  1225. 

ACCOUNTS 

and  books  of  county  treasurer,  examina- 
tion by  supervisors  and  grand  jury, 
580. 

ACCOUNTS    OF    EXECUTORS   AND   AD- 
MINISTRATORS 
as  to  generally,  annotation,  1903-1906. 
amounts  paid  for  debts  may  be  allowed, 

1911. 
compensation  of,  1906. 
attorneys*  fees,  1906. 
expenses  incurred,  1906. 
extraordinary  service,  1907. 
fees  allowed  for  attorneys  for  extraor- 
dinary services,  1907. 
contest  of  by  belrs,  1911. 

hearing  of  may  be  postponed,  1911. 
distribution,  annotation,  1915-1920. 
executor  or  administrator  personally  lia- 
ble when,  1903. 
final  settlement,  annotation,  1915-1920. 
in  case  of  death  of,  personal  representa- 
tive to  present  account,  1912. 
order  for  payment  of  debts  and  discharge 

of,  1914. 
partial  distribution  prior  to  final  settle- 
ment.    See  tit.  Partial   Distribution, 
partition,    as    to   generally,    annotation, 

1915-1920. 
payment  of  debts  of  the  estate.   See  tit 
Claims  Against  Estates  of  Decedents, 
to  render  account  at  end  of  term,  3193. 
to   render  exhibit  of  receipts  and   dis- 
bursements and  of  claims  allowed, 
1909,  3193. 
expenditures  of  less  than  twenty  dol- 
lars allowed  without  voucher,  1910. 
unclaimed  estate,  how  disposed  of,  1927. 

ACCRETION 

to  highway,  2544. 

ACCRUED  ACTIONS 
against  companies  preserved,  86. 

ACCUSED 
rights  of,  3294. 

ACKNOWLEDGM  ENTS 
by  notary 
as  to  function  exercised  in,  2922. 
disqualification  of  notary  to  take,  2922. 
in  writing,  sufficiency  to  take  debt  out  of 
statute,  1391. 


ACKNOWLEDGMENTS   (continued) 

of  Instruments,  as  to  generally,  1035. 
validating  defectively  acknowledged  in- 
struments, 1037. 
who  may  take,  1035. 

to  be  taken  by  county  recorder,  587. 

to  take  case  out  of  statute  of  limitations, 
annotation,  1404. 

validating   defectively    executed   instru- 
ments, 2922. 
ACQUISITION  OF  PROPERTY 

by  abandonment  of  another,  2906. 

by  adverse  possession,  2907. 

by  dedication,  2908. 

constructive  possession,  2908. 

presumption  of  grant,  2908. 

tide-lands,  2908. 

title  by  occupancy,  annotation,  3824. 
ACT 

court  may  extend  time  in  which  to  do, 
3135. 
ACTION 

accrued,  against  Insurance  companies 
preserved,  86. 

against  counties  to  recover  money  un- 
lawfully paid,  511. 

against  county,  may  be  maintained  when, 
564. 

against  owners  on  assessments  of  recla- 
mation district.  In  superior  court, 
395. 

against  sheriff  for  official  act,  1723. 

as  to  form  of,  annotation,  1376. 

as  to  proper  entitlement,  annotation, 
1377. 

by  employee  against  employer  for  dam- 
ages, 1197. 

by  person  refused  registration,  123. 

cancellation  of  registration  by,  124. 

demand  necessary  before  when,  annota- 
tion, 1377. 

distinction  between  an  "action**  and  a 
suit,  full  discussion,  annotation,  1316, 
1317. 
proceedings  in  eminent  domain,  1317. 

for  false  imprisonment,  annotation,  1376. 

for  money  paid  to  agent  diverted,  anno- 
tation, 1376. 

for  usurpation  of  office  or  franchise, 
against  who  may  be  brought,  1627. 

manner  of  commencing  civil  actions.  See 
tit.  Manner  of  Commencing  CMI 
Actions. 

on  bond  in  attachment,  as  to  generally, 
annotation,  1505. 

on  county  treasurer's  bond,  107. 
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ACTION  (continued) 

party  to.    See  tit  Parties  to  Action. 

rights  of  against  insurance  commis- 
sioner, 84. 

to  quiet  title.  See  tit  Action  to  Quiet 
Title. 

to  recover  damages  for  wilful  acts,  neg- 
ligence, etc.,  1151-1153. 

to  recover  taxes  paid  under  protest,  lim- 
itation, 491. 

ACTION  TO  QUIET  TITLE 

appeal,  3101. 

as  to  generally,  1606L1613,  3100,  3993. 
bringing  in  new  parties,  3101. 
dismissal  of  action,  3101. 
effect  of  decree  or  judgment  3101. 
if  plaintiff's  title  terminates  pending  suit, 
what  verdict  and  judgment  to  ^be, 
1614. 
payment  of  mortgage,  3101. 
pleading 

affirmative  relief  for  defendant  3102. 

allegation  of  fraud,  3101. 

necessity  of  cross-complaint,  3102. 

striking  out  allegations  of  complaint 
3102. 
proceeding  to  put  into  possession,  3102. 

alias  writ  of  possession,  3102. 
proceedings  under  McEnemey  Act  1613, 
3102. 

as  to  generally,  3102. 

costs,  3103. 
reimbursement  for  taxes,  3103. 
service  of  process  in,  1615. 
state,  limitations  of  action,  3103. 
trial 

evidence  of  title,  3103. 

findings,  reversal  for  want  of  support 
of,  3103. 

instructions,  review  on  appeal,  3103. 
who  entitled  to  bring  action,  3103. 

ACTS 

not  to  be  done  on  holidays,  annotation, 
823. 

ACTUAL  NOTICE.    See  tit  Notice. 

ACTUARY 

employment  of  by  insurance  commis- 
sioner, 64. 

ADEMPTION 
of  legacy,  2923. 

ADJOURNMENT 
of  court  for  absence  of  judge,  1355. 

ADJUTANT-GENERAL.     See  tits.  Militia; 
National  Guard. 


ADMINISTRATOR.    See  tit  Executor  and 
Administrator, 
limitation  of  action  on  bond  for  account- 
ing, 1390. 
ADMISSION  DAY 

as  a  holiday,  3429. 
ADOPTION  OF  CHILDREN 
abandoned  child,  3795. 
"abandoned"  child,  defined,  2834. 
as  to  what  constitutes  abandonment, 

2834. 
consent  to  adoption  of  not  necessary, 

2834»  2835,  3795. 
strict  construction  of  statute,  2835. 
as  to  generally,  annotation,  866,  2884. 
consent  necessary  when,  865. 
of  abandoned  children,  866. 
of  children  in  orphan  asylum,  866. 
of  illegitimate  children 
acknowledgment  by  father,  2836. 
reception  by  father  in  family,  2836. 
where  father  and  mother  have  dis- 
tinct families,  2836. 
orphan  children,  3795. 
proceedings  on,  868. 

promise  of  father  to  compensate  custo- 
dian, 2835. 
strict  construction  of  statute,  2835. 
vacation  of  order  of,  for  want  of  notice, 
2835. 
ADULT  BLIND 
industrial  home  of.     See  tit   Industrial 
Home  of  Adult  Blind. 
ADULTERY 
definition  of,  as  ground  for  divorce,  anno- 
tation, 836. 
living  in  state  of  co-habitation  and,  2067, 

2068,  3242. 
person  concerned  as  principal  in,  2040. 
ADVERSE  POSSESSION 
as  to  generally,  annotation,  1384. 
as  to  under  written  instrument  annota- 
tion, 1383. 
as  to  what  constitutes  and  sufficiency  to 

establish  title,  3133. 
occupancy  under  claim  of  title  not  writ- 
ten, annotation,  3938. 
of  homestead.    See  tit  Homestead, 
of  public  property,  3133. 
payment  of  taxes  essential  to,  1382. 
presumption   in   showing  of  legal  title, 

1382. 
rule  as  to  status  once  established,  1382. 
title  acquired  by,  1382. 
ADVERTISEMENT 
false,  respecting  real  estate,  3292. 
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ADVISORY  BOARD 

to  co-operate  with  county  assessors,  2595. 
AERONAUTICAL  EXHIBITION 
contract  for  promoting,  2938. 

AFFIDAVITS 

conclusiveness  of  certification  of  notary, 
3201. 

of  annual  work  with  improTements.  See 
tit  Mines  and  Mining. 

of  registration,  form  of,  122. 

of  registration,  preservation  of,  123. 

on  application  to  purchase  school  lands, 
what  must  contain,  414. 
as  to,  annotation,  416. 

purchase  of,  as  to  generally,  annotation, 
415. 

required  in  relation  to  mines  and  miner- 
als, fee  for  recording,  2933. 

to  be  used  In  this  state,  before  whom 
may  be  taken,  2006. 

variance  between  caption  and  Jurat,  3201. 

when  shipping  deer,  4109. 
AGENT   AND  AGENCY.     See  tits.   Nego- 
tiable   Instrument    Law;    Real    Estate 
Broker. 

action  for  money  paid  to  agent  and  di- 
verted, 1377. 

actual  and  Implied  authority,  2991. 

agent  exceeding  authority,  knowledge  of 
principal,  1221. 

agent  of  Insurance  companies  upon  whom 
process  may  be  served,  77. 

as  to  generally,  annotation,  1218. 

authorized  of  corporation  to  furnish 
statement  to  state  board  of  equaliza- 
tion, 439. 

clothing  agent  with  apparent  authority, 
1219. 

compensation  of  agent  on  sale  by  princi- 
pal in  outside  territory,  1219. 


contract  to  "pay" 


or  "advance**  certain 


expenses  as  constituting,  1220. 
coupled  with  an  Interest,  1223. 
creation  and  proof  of  relation,  2992. 
undisclosed  principal,  2992. 
written  authority,  2992. 
custom  and  usage,  listing  stock  for  sale, 

1222. 
damages  for  breach  of  contract,  2993. 
designation  of  by  foreign  co-partnership, 

1229. 
diversion  of  funds  of  principal,  liability, 

1219. 
estoppel    of   principal    to    deny    agent's 

authority,  1219. 
evidence  justifying  inference,  1221. 
evidence  of  agency,  2993. 


AGENT  AND  AGENCY  (continued) 

frauds   of  agent,   liability   of   principal* 

1220. 
notice  to  agent  as  notice  to  principal^ 

1219. 
ostensible     agency,     apparent     powers, 

rights  of  strangers,  1220. 
partnership  in,  1219. 
power  of  attorney,  2993. 

reinstatement  by  parol,  2993. 
power  of  attorney  to  act  as  agent  for 

insurance  company,  filing  duplicate, 

etc.,  85. 
principal  bound  by  lawful  acts  of  agent, 

1222. 
proof  of  by  declaration  of  agent,  annota- 
tion, 1218,  1219. 
ratification   of    unauthorized    act,    1221, 

2993,  2994. 
recorded  power  of   attorney   as   notice, 

2994. 
remuneration  out  of  net  profits  as  coi^ 

stltuUng,  1220. 
rescission  after  partial  ratification,  1221. 
secret    limitation   of  agent's   authority, 

1220. 
suit  by  undisclosed  principal,  2904. 
termination  of  agency,  1220. 
torts  of  agent,  liability  of  principal,  1220. 

AGREEMENT 

breach  of.  See  tit  Breach  of  Agreement, 
in  writing.  See  tit.  Written  Agreement, 
not  to  plead  statute  of  limitations.  1404. 

AGRICULTURAL  LAND 

lease  of  for  over  fifteen  years  void,  989. 
lease  of  for  over  ten  years  void,  2900. 

AGRICULTURAL,  VITICULTURAL     AND 
HORTICULTURAL  ASSOCIATIONS 

articles  of  incorporation  of,  973. 

amendment  of,  974. 
by-laws  of,  973. 

certificate  of  membership  in,  972. 
formation  of,  972. 
membership  of,  972. 
powers  of,  974. 
purposes  of,  972. 
quo  warranto  against,  975. 
right  of  succession  in,  972. 

AID 

children  entitled  to,  307. 

founding  asylums,  307. 

institutes  entitled  to,  307. 
AIDER  AND  ABETTOR 

as  to,  and  what  constitutes,  2040. 

AIGRETTES 
selling,  penalty,  4109. 
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AIR  BRAKE 

tampering  with,  penalty,  2108. 

ALCOHOL  AND  NARCOTICS 

Instructions    in    effects    of    in    public 
schools,  2479. 

ALIBI 
as  raising  a  reasonable  doubt,  3299. 
instructions  as  to,  3299. 

ALIENATION   OF  AFFECTIONS 

evidence,  2828. 
ALIENATION    OF    PROPERTY.     See   tit 
Restraint  Upon  Alienation. 

restraint  upon,  2900. 

suspension  of  power  of  by  bequest,  2928. 
ALIENS 

marriage  of  woman  with,  effect,  2356. 

naturalization  of,  2356,  2411. 
ALIMONY.    See  tit  Divorce. 

effect  of  Judgment  for  and  appeal  there- 
from, 1722. 

in  divorce  proceedings,  844. 

security  for,  annotation,  849. 
ALMSHOUSE  AND  COUNTY  FARM 

board  of  supervisors  may  establish,  618. 
ALTERATION  OF  INSTRUMENTS 

materiality  of  the  charge,  2948. 
ALTERNATIVE  OBLIGATIONS 

method  of  payment  of  rental,  1091. 

right  of  selection,  1091. 
AMENDMENTS 

by  court,  relief  from  Judgment,  etc.,  an- 
notation,  1474,  1488. 

of  pleadings,  1390. 
ANIMALS 

afnicted  with  certain  diseases,  veterinary 
practitioner's  report,  2068. 

fighting,  a  misdemeanor,  2111. 

gift  for  fountain  for,  2928. 

injury  of  by  persons  hunting,  2087. 

trespassing.     See   tit   Tretpattlng   An  I- 
ma  1 8. 

using  as  a  blind,  a  misdemeanor,  when, 
2118. 
ANNUAL  INSPECTION 

of  national  guards,  263. 

ANNUAL  INVENTORY 

to  be  made  by  certain  officers,  808. 
ANNUAL  REPORT 

of  trustees  of  law  library,  611. 
ANNUAL  STATEMENT 

by  county  treasurer,  577. 

by  insurance  company.     See  tits,  insur- 
ance; Insurance  Commissioner. 
ANNUAL  WORK.    See  tit  Mines  and  Mln- 
Ing. 
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amendment  setting  up  bar  of,  statute 
of  limitations,  1398. 

as  to  generally,  annotation,  1457-1460. 

by  insurance  company  claiming  exemp- 
tion, 1460. 

contents  of  annotation,  3952. 

counterclaim  and  set-off.  See  tit.  Coun- 
terclaim and  Set-Ofr. 

cross-complaint  in,  1462,  1463. 

demurrer  to,  as  to,  1464. 
groimd  of  demurrer,  1464. 
when  plaintiff  may  demur,  1464, 

denial  on  information  and  belief,  anno- 
tation, 3952. 

effect  of  failure  to  verify,  annotation, 
1465. 

in  action  to  foreclose  mechanic's  lien, 
1784. 

in  mandamus,  1738. 

in  partition,  what  to  contain,  1620. 

in  proceedings  against  Joint  debtors, 
when  filed  and  what  to  contain,  1709. 

pleading  statute  of  limitations,  1400. 

setting  up  counterclaim,  3952. 

verification  of,  annotation,  3953. 

with  several  grounds  of  defense,  anno- 
tation, 3853. 

ANTENUPTIAL  AGREEMENT 
as  to,  2828. 

APARTMENT  HOUSE  KEEPER 
lien  of,  3857. 

APPEAL.    See  tit  Appeal  and  Error, 
as  to,  1930. 

as  to  parties  who  may  appeal,  3108. 
as  to  right  of  appeal,  3108. 
as  to  when  taken,  annotation,  4000. 
alternative  method  of 

as  to  generally,  annotation,  4001. 

notice,  annotation,  4002. 
assignments  of  error  not  presented  or 

argued,  1324. 
by  both  parties,  1324. 
costs  of,  1720. 

discretion  of  lower  court,  1325. 
dismissal  of,  1327,  4010. 
disposition  of  cause  on,  1327. 
erroneous  conclusion  of  law  from  facts 

found,  1578. 
errors  waived  in  appellate  court,  1324. 
extent  and  scope  of  review  on,  1337. 
findings  on,  1332. 
from  Judgment  by  consent,  1324. 
from  part  of  Judgment,  3110. 
from  superior  court,  annotation,  4003. 


See    tit.    Habeas 


APPEAL  (conUnued) 

habeas    corpus,    in. 
Corpus. 

harmless  error,  1329. 

how  taken,  4001. 

in  criminal  cases.    See  Appeal  and  Error. 

in  election  contest,  1751. 

in  probate  proceedings,  4057. 

Judgment  appealable,  3113. 

Jurisdiction  to  decide,  1324. 

law  of  the  case,  1329,  1338. 

modification  of  Judgment  on,  1329. 

notice  of  entry  of  Judgment,  3108. 

orders  and  judgments  appealable,  3113. 

questions  of  fact  on,  1332. 

questions  presented  for  review  on,  1336. 

rehearing  in  supreme  court,  1324. 

res  ad  Judicata,  1324. 

reversal  of  decision  of  California  su- 
preme court  by  United  States  su- 
preme court,  1325. 

rules  of  court  on,  1337. 

scope  and  extent  of  review  on,  1337. 

stare  decisis,  1324. 

stay  on,  annotation,  4004. 

suflElciency  of  Issue  raised,  1325. 

time  of  taking,  3108. 
notice  of  entry  of  judgment,  3108. 

to  superior  court.  See  tit.  Appeals  to 
Superior  Court. 

to  supreme  court.  See  tit.  Appeals  to 
Supreme  Court. 

undertaking  on  money  judgment,  anno- 
taUon,  4003. 

verdict  on,  1332. 

when  taken,  1931. 
annotation,  4000. 
APPEAL  AND  ERROR.    See  tit  Appeal. 

abandonment  of  appeal  or  of  point,  1677. 

alternative  method  of  appeal,  statutory 
provisions  for,  1692,  1693. 

appeal  to  be  taken  within  what  time, 
1689. 

assignment  of  errors,  1672,  3110. 

authentication  of  transcript,  as  to  gener- 
ally, 1669. 

bill  of  exceptions  on,  necessity  for  a 
sufficiency  of,  1667,  3118. 

time  for  service  of,  3121. 

bond  or  undertaking  on  appeal,   as   to 
generally,  annotation,  1660. 
on  new  and  alternative  method  of  ap- 
peal, 1662. 
on  old  method  of  appeal,  1660. 

briefs,  1672,  3111. 
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APPEAL  AND  ERROR  (continued) 
by  new  and  alternative  method  of  appeal. 


1666. 
by  old  method  of  appeal,  1655. 
collateral  proceedings,  1678. 
costs  on,  1720,  3111. 

decision  reviewable,  as  to  generally,  an- 
notation,  1646. 
as   to   appealable    orders,   annotation, 

1647. 
as   to   non*appeaIable   orders,   annota- 
tion, 164a 
errors  of  law,  1648. 

review  of  sufficiency  of  evidence,  1648. 
defects  and  objections  in  record,  1670. 
determination  of  cause,  1686. 
discretion  of  lower  court,  1681. 
dismissal  of,  as  to  generally,  1673,  3111. 
absence  of  controversy,  3112. 
by  consent,  1673. 
failure  to  file  points  and  authorities, 

1674. 
failure  to  file  transcript  in  time,  ex- 
cuse, 1674. 
for  failure  to  serve  "adverse  party," 

1675. 
on  new  method  of  appeal,  1675. 
on  old  method  of  appeal,  1674. 
rehearing,  1676. 

taken  or  perfected  too  late,  1676. 
when  and  when  not  to  be  made,  1699. 
disposition  of  cause,  1686. 
effect  of  appeal 
by  new  and  alternative  method,  1693. 
on  jurisdiction  of  trial  court,  3112. 
subsequent  orders  of  trial  court,  3112. 
errors  of  law,  review  of,  1648. 
evidence,  review  of  sufficiency  of,  1648. 
execution,  undertaking  to  stay,  and  pro- 
ceedings on  appeal,  1664. 
failure  to  file  transcript  in  time,  3112. 
frivolous  appeals,  damages,  3112. 
from   orders  granting  or   refusing  new 

trial,  3113. 
grounds    of    review,    presentation,    and 
reservation  in  lower  court,  annota- 
tion, 1650. 
harmless  error,  1684. 
in  criminal  cases,  as  to  generally,  2221- 
2229,  3309. 
bail  upon,  annotation,  4149. 
certificate  of  probable  cause,  2223. 
certiorari    to    reverse    conviction    for 

selling,  etc.,  3310. 
clerk  to  deliver  carbon  copy  of  tran- 
scribed notes,  2231. 
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APPEAL  AND  ERROR  (continued) 
filing  proposed  corrections,  2231. 
decisions  reviewable,  2222. 
designating    proportion    of    reporter's 

notes  to  be  copied,  2230. 
duty  of  clerk  upon  appeal,  2230. 
extension  of  time  to  transcribe  and  file 

notes  not  allowed,  2232. 
hearing,  2225. 
how  appeals  taken,  2229. 
illness  or  death  of  reporter,  proceed- 
ings on,  2231. 
must  be  taken  within  what  time,  2222* 

2229. 
necessity  of  objections,  2223. 
notice    served    by    publication    when, 

2229. 
papers  to  be  transmitted,  annotation, 

4149. 
practice  and  procedure  in,  3310. 
withdrawal  of  plea  of  guilty  refused, 
3311. 
printing  of  record  and  briefs  dispensed 

with,  2232,  3114. 
record,  and  proceedings  not  in  record, 

2223. 
review  on,  2225,  2229,  3311. 
statement  of  grounds  of  appeal,  2230. 
suggestions  of  former  transcript  neces- 
sary, proceedings,  2232. 
what  may  be  reviewed  on  appeal  by 
defendant    from    judgment,    2233, 
4149. 
within  what  time  appeal  to  be  taken, 
4148. 
in  probate  proceedings,  4057. 
Intention  to  move  for  new  trial,   1652, 

3091. 
interlocutory  proceedings,  1678. 
law  of  the  case,  as  to  generally,  1329, 

1338,  1676,  3114. 
new  and  alternative  method  of  appeal, 
1653,  1662. 
as  to  generally,  annotation,  1653. 
as  to  statutory  provisions  as  to,  1692, 

1693,  1697,  1698. 
"adverse  party,"  as  to  who  is,  1659. 
bond  on  not  required,  1662. 
clerk  to  transmit  prepared  record,  1698. 
constitutionality  of,  provision  for,  1654. 
construction  of,  provision  for,,  1654. 
court  reporter  to  transcribe  report  of 

trial,  1697. 
effect  of  appeal,  1693. 
notice  of  appeal  under,  1660. 
what  to  contain,  1692. 


APPEAL  AND  ERROR  (continued) 
notice  of  to  county  clerk,  1697,  3129. 
notice  that  transcript  of  testimony  may 

be  made  up,  1653. 
time  of  taking,  1654. 
transcript  on  appeal  by,  as  to  gener- 
ally, 1656. 
certification  of  by  judge,  1697. 
failure  to  file  in  time,  3112. 
papers  incorporated  in,  1697. 
to  be  presented  to  judge  for  approval, 
1697. 

undertaking  to  pay  costs  of  transcript, 

1698. 
what  respondent  may  require,  1697. 
notice  of  appeal,  as  to  generally,  annota- 
tion, 1657,  3116. 
"adverse  party,"  who  is,  1659. 
on  new  method  of  appeal,  1659. 
on  old  method  of  appeal,  1657. 
what  to  contain,  1692,  3128. 
notice  that  transcript  of  testimony  be 
made  up  (new  method),  annotation, 
1653. 
old  method  of  appeal,  as  to  generally, 
annotation,  1653. 
bond  and  undertaking  on,  1660. 
notice  of  appeal  under,  1657. 
time  of  taking,  1653. 
transcript    on    appeal    by    annotation, 
1655. 
omission  of  matter  from  record  on  ap- 
peal, 3113. 
orders  and  judgment  appealable,  3113. 
parties  to  appeal,  1652. 
physicians  and  surgeons,  action  for  ser- 
vices, sufficiency  of  evidence,  3114. 
points 
and  authorities,  failure  to  file,  1674. 
decided,  become  the  law  of  the  case, 
3114. 
preparation   of  papers   on   appeal,   new 
and  alternative  method,  1697,  3114, 
3129. 
presentation   and   reservation   in   lower 

court  of  grounds  of  review,  1330. 
presumptions  on,  1332,  1679,  3115. 
proceedings  on  appeal,  annotation,  1652. 
proceedings  to  perfect  appeal 
as  to  generally,  3115. 
in   case   of   superintendent  of   banks, 

3116. 
notice  of  appeal,  3116. 
stay  pf  proceedings,  supersedeas,  3117. 
questions  presented  for  review,  1671. 
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APPEAL  AND  ERROR  (conUnued) 
questions  raised  In  the  first  instance  on 

appeal,  3118. 

record  and  proceedings  not  in  record,  as 

to  generallyi  annotation,  1664,  3118* 

authentication  and  certification,  1669. 

bill  of  exceptions,  necessity  for  a  suflEl- 

ciency  of,  1667. 
by  new  and  altematiye  method,  1669. 
by  old  method  of  appeal,  1664. 
defects  and  objections,  1670. 
questions  presented,  for  review,  1671. 
stipulating   correctness   of   transcript, 

1675. 
transcript,  1668. 
record  on  appeal  by  new,  etc.,  method  to 

be  transmitted  by  clerk,  1698. 
rehearing,  1676,  3122. 
release  of  property  under  levy,  on  appeal, 

1694. 
review  on 
affirmance,    reversal,   or   modification, 

3123,  3126,  3126. 
as  to  generally,  1677-1686,  3122. 
conflict  of  evidence,  3124. 
harmless  error,  3125. 
modification  of  Judgment,  3124,  3125. 
presumptions  and  intendments,  3125. 
questions  reviewable,  3126. 
reversal  in  part,  3126. 
review  of  evidence  and  findings,  3126. 
what  may  be  reviewed  on  appeal  from 
Judgment,  3131. 
rules  of  supreme  court  relative  to,  1688. 
statement  record,  bill  of  exceptions  on 
appeal,  3118. 
authentication  by  Judge  or  clerk,  3119. 
mandamus  of  judge  or  clerk,  3120. 
on  appeal  from  justice's  court,  3120. 
specification  of  errors,  3120. 
time  for  service  and  filing,  3122. 
stipulating    correctness    of    transcript, 

1672. 
supersedeas  or  stay  of  proceedings  on, 

as  to  generally,  annotation,  1663. 
supplementary  proceedings,  1678. 

taken  or  perfected  too  late,  1676. 
time  of  taking  appeal  by  new  and  alter- 
native method,  1654,  3108. 
time  of  taking  appeal   by  old  method, 

1653,  3108. 
transcript  on  appeal,  as  to  generally,  an- 
notation, 1665,  1668. 
failure   to  file  in  time,   excuse,   1674, 
3112. 
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APPEAL  AND  ERROR  (continued) 

on  new  and  alternative  method  of  ap- 
peal, 1668. 
stipulating  correctness  of,  1672. 
transfer  of  cause,  requisite  proceedings, 

in  general,  annotation,  1652. 
under  new  and  alternative  method  of  ap- 
peal, 1669. 
undertaking  to  pay   cost  of  transcript, 

2130. 
undertaking  to  stay  execution  and  pro- 
ceedings on,  1664,  3117. 
justice's  court,  3118. 
variance,  3127. 
what  papers  to  be  used 
on  appeal  from  Judgment,  3129. 
on  appeal  from  order,  3129. 
granting  or  refusing  new  trials,  3129. 
when  appeal  may  be  dismissed  and  when 

not,  1699. 
within  what  time  appeal  to  be  taken, 

1689,  3128. 
writ  of  review  as  to,  annotation,  1649. 
'adverse  party,"  who  is,  1649. 
'party  aggrieved,"  who  is,  1649. 
APPEALS  TO  SUPERIOR  COURT 
as  to  generally,  annotation,  1704^1707. 
in  criminal  cause,  how  taken,  heard,  and 

determined,  2248. 
no  appeal  efCectlve  unless  filing  fees  paid, 
3132. 
APPEALS  TO  SUPREME  COURT 
as  to  generally,  annotation,  1700*1703. 
as  to  power  of  supreme  court  on,  fall 

annotation,  1322.1338. 
filing  fees  necessary  to  perfect,  annota- 
tion, 4014. 
undertaking  on,  annotation,  4012. 

filing  of,  annotation,  4014. 
when  appeal  may  be  taken  to,  3131,  4011. 
APPEARANCE 
as  to  generally,  annotation,  1713,  1714. 
how  made,  3133. 
in  proceedings  against  escheated  estate, 

182a 
time  for  defendant's  in  Justices'  court, 
1631. 
APPELLATE  COURT 

remedial  powers  of,  annotation,  4010. 
APPLIANCES 
furnished  by  employer,  as  to  generally, 
annotation,  1192. 
APPOINTMENT 
of  agents  to  receive  service.     See  tits. 

Agents  and  Agency;  Corporations, 
of  superintendent  of  state  printing,  51. 
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APPORTIONMENT 

of  assessments  of  railroads,  440. 

of  estates  of  decedents.  See  tit.  Estates 
of  Decedents. 

of  percolating  waters,  t075. 

of     surface     and     underground     water 
streams.    See  tit.  Water  Rights. 
APPURTENANT 

water  is  to  land  when,  946. 
AQUATIC  SPORTS 

setting  aside  property  for  by  harbor  com- 
missioners, 330. 
ARBITRATION  AND  AWARD 

annotation,  1830-1833. 
ARCHITECT 

liability  for  mistake  or  negligence,  2970. 
ARMORIES.    See  National  Guard. 
ARMORY  BOARD 

state,  270. 
ARMS.    See  Ut  National  Guards. 
ARRAIGNMENT 

how  made,  2166. 
ARREST  AND  BAIL 

affidavit  for  arrest,  3066. 

arrest  in  Justices'  court,  1634. 

arrest  without  warrant,  3294. 
ARREST  OF  JUDGMENT 

court  may  arrest  without  motion,  2212. 

motion  in,  grounds  of,  2211,  3306. 
ARSENALS.    See  National  Guard. 
ARSON 

as  to  generally,  2091. 

burning  inhabited  building  in  night  time, 
3257. 
ARTICLES  OF  INCORPORATION 

as  to  what  they  must  contain,  879,  880. 

acknowledgment  of,  883. 

amendment  of,  2858. 
amended  articles  filed,  2859. 
changes  permitted,  2869. 
majority   vote   of   directors    required, 
285& 

amount  subscribed,  880. 

capital  stock,  880. 

certain  corporations  to  state  further 
facts,  annotation,  882. 

certified  copy  of  must  be  filed  by  foreign 
corporations  in  office  of  secretary  of 
state,  916. 

classes  of  stock,  distinction,  880. 

corporation  for  social  purposes,  880. 

lost,  restoration  of,  884. 

must  set  forth  what,  2853. 

number  of  directors,  880. 

number  of  directors  may  be  changed,  880. 

subscribers  to,  883. 


ARTICLES    OF    INCORPORATION    (con- 
tinued) 
signature  of  each  person  named  in  article, 
883. 
ASSAULT.    See  tits.  Assault  and  Battery; 
Assault  with  Deadly  Weapon;  Homicide, 
by  public  officer,  3212. 
to  commit  rape,  2058. 
to  commit  robbery,  2068. 
to  commit  sodomy,  2058. 
with  deadly  weapons,   annotation,  2060- 

2062. 
with  intent  to  commit  felony  other  than 

murder,  annotation,  2058. 
with  Intent  to  murder,  2057. 
ASSAULT  AND  BATTERY 
as  to  generally,  2060. 
how  punished,  2060. 
liability  in  damages,  for,  1149. 
ASSAULT  WITH  DEADLY  WEAPON 
as  to  generally,  2060-2062. 
act  constituting,  3228. 
by  life  convict,  3229. 
evidence,   cross-examination  of  witness, 

3229. 
with  intent  to  murder.  Indictment  and 
instructions,  3229. 
ASSEMBLY.    See  Ut  Legislature. 
assemblymen,  election  of,  18. 
printing  for,  by  superintendent  of  state 

printing,  50. 
speaker  of  to  receive  copy  of  election 
returns,  2454. 
ASSEMBLY  DISTRICTS 

of  state,  2366. 
ASSESSMENT.    See  tit  Taxes  and  Taxa- 
tlon. 
against  insurance  companies,  payable  on 

demand,  86. 
erroneous  of  taxes,  cancellation  of,  488. 
for  deficiency  In  salary  and  expenses  of 

insurance  commissioner,  72. 
for  street  Improvements,  bonds,  2388. 
objection  to  of  reclamation  district,  395. 
of  property  for  taxation,  how  made,  433. 
of  reclamation  districts.    See  tit  Recla- 
mation Districts, 
of  taxes,  annotation,  425. 
ASSESSMENT-BOOK.    See  Ut.  Taxes  and 
Taxation, 
certified  copies  of  for  city,  towns,  and 

Irrigation  districts,  438. 
correction  of  errors  in,  3620. 
index  to,  437. 
ASSESSMENT-ROLL 
taxation  of  railways  to  be  entered,  440. 
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ASSESSMENT  OF  RAILWAYS 

apportionment  of  assessments,  440. 

assessment  of  depots,  etc.,  440. 

auditor  most  enter  statement  on  assess^ 
ment-roll,  440. 

dissatisfied  owner  of  railroad  as  to  as- 
sessments, procedure,  441. 

duplicate  record  to  be  filed  with  control- 
ler, 442. 

duties  of  supervisors,  441. 

duty  of  clerk  of  board  of  supervisors  in 
relation  to,  441. 

duty  of  state  board  of  equalization  in  re* 
gard  to,  440. 

operated  by  other  than  owner,  440. 

owner  of  railroad  dissatisfied  as  to  as- 
sessments, 441. 

procedure  where  owner  of  railroad  dis- 
satisfied with  assessments,  441. 

record  of  assessments  of,  441. 

supervisors,  duties  of  in  relation  to,  441. 
ASSESSMENT  OF  STOCK.    See  Ut  Corpo- 
rations. 

as  to  generally,  annotation,  990. 
ASSESSOR.    See  Ut  Taxes  and  Taxation. 

abstract  of  mortgagers  to  be  furnished  to 
by  county  recorder,  444. 
by  county  auditor,  3608. 

block-books  for,  to  be  made  by  county 
surveyor,  616. 

board  of  supervisors  must  require  annual 
report  of,  551. 

compensation  of  assessor,  246. 

duties  of,  581. 

extension  of  time  for  performance  of  act 
by,  449. 

insurance  commissioner  to  furnish  cer- 
tain information  to,  82. 

penalty  for  dereliction  as  to  enrollment, 
246. 

personal    property    receipts    to    be    fur- 
nished to  by  auditor,  451. 

roll  of  citizens  subject  to  military  duty 
to  be  made  by,  245. 

salary  of.     See  tit.  Salary  and   Fees  of 
County  Officers^ 

yearly  final  settlement  with  auditor  for 
poll-tax,  494. 
ASSIGNMENT 

of  thing  Insured,  efTect,  1234. 

of  stock  of  mining  company,  948. 

of  wages,  1013. 

preference  for  salary  and  wages,  1795. 
ASSIGNMENT  FOR  BENEFIT  OF  CRED- 
ITORS 

as  to  generally,  1305,  1306. 


ASSOCIATION  OF  PERSONS 
action  against,  annotation,  3946. 
associates  may  be  sued  by  name  of,  1420. 
ASSUMPTION  OF  RISK 

as  to  generally,  annotation,  1183. 
ASYLUMS 
for  orphans.    See  tit.  Orphan  Asylums. 
of  deaf,  dumb,  and  blind.    See  tit  Deaf, 
Dumb,  and  Blind  Asylum. 
ATTACHMENT 
as  to  generally,  annotation,  1500,  3068, 

3967. 
affidavits  in,  1501,  3069,  3070,  3967. 

amendment  of,  3069. 
bonds  and  undertakings,  3069. 
damages  for  wrongful,  3070. 
discharge  of  writ,  when  must  by  law, 

1506. 
duration  of  lien  of  on  real  estate,  1503» 

3070. 
for  disobedience  of  board  of  supervisors, 

proceedings  on,  558. 
garnishment    See  tit  Garnishment, 
if  defendant  recover  judgment  what  sher- 
iff to  deliver,  1505. 
in    Justices*    court     See    tit    Justices' 

Courts. 
in  what  cases  may  be  released  and  upon 

what  terms,  1506,  3970. 
motion  to  dismiss,  3070. 

affidavits  on,  307a 
of  real  estate,  duration  of  lien,  1503. 
preference  of  claim  for  salary  and  wages, 

1795. 
proceedings    to    release,    before    whom 

taken,  1505,  3970. 
real  property  on 
as  to  generally,  3070. 
duration  of  lien,  3070. 
how  lien  of  renewed,  3070. 
release   of   real    property   from   attach- 
ment, 1507. 
sale  of  perishable  property,  3070. 
sherifT  to  deliver  what  if  defendant  re- 
cover judgment,  1505. 
suit  on  bond,  as  to  generally,  annotation, 

1505. 
undertaking  on,  1502. 

as  to  generally,  annotation,  1503. 
when  writ  must  be  discharged,  1506. 
writ  of,  to  whom  directed  and  what  to 
state,  3968. 
ATTEMPTS  TO  COMMIT  CRIME 
as  to  application  of  statute,  interprets- 

Uon,  3233. 
definition,  3293. 
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ATTEMPTS  TO  KILL.    See  tit  Homicide, 
as  to  generally,  2067. 

ATTORNEY 
action  against  by  client  for  money  col- 
lected, 1369. 
action  by  for  services,  allegation  of  non- 
payment necessary,  1369. 
admission  of  to  practice,  3934. 
effect  of  diplomas  granted  by  certain 

colleges,  8936, 
effect  of  diplomas  granted  by  Hastings 

College  of  Law,  3935. 
examination  before  district  courts  of 

appeal,  3934. 
testimonials  of  good  character,  3934. 
and  client,  1215. 

annotation,  1369-1371. 
"attorney,"  "counsellor,"   and   "attorney 
at  law"  used  synonymously,  annota- 
tion, 1368. 
authority  to  repreeent  client 
as  to  generally,  1371,  3046. 
implied  authority,  3046, 
presumption  of,  3046. 
contract  of  employment  and  compensa^ 
tion,  1370,  3046. 
action  to  recover  for  services,  3047. 
recovery  of  counsel  fees  against  surety, 
3048. 
contract  for  compensation,  1370. 
dealings  between  and  client,  1370,  3048. 

undue  influence,  3048. 
death  of,  effect  of  on  proceedings,  anno- 
tation, 1371. 
diploma  granted  by  certain  colleges  of 

law,  effect  of,  1369. 
duties  of,  1370. 

effect  of  college  diploma,  3048. 
employment  of  by  harbor  commissioners 

for  Port  of  Eureka,  when,  332. 
exclusive  control  of  proceedings,  3048. 
falsely  advertising  as,  penalty,  2047. 
fees  of  against  minor  fixed   by   court, 

1947. 
fees  of  for  extraordinary  service  to  exec- 
utor, etc.,  1907. 
fees  of  for  services  of  as  damages,  1277. 
fees   of   in   administration   proceedings, 

1906. 
for  non-resident  parties,  service  of  papers 

on,  1715. 
ignorance  of  statute  inexcusable,  1668. 
relations   between   and   client,  confiden- 
tial, 1370. 


ATTORNEY  (continued) 
removal  or  suspension  of,  1372. 
as  to  causes  for,  1372. 
citation  by  publication,  1373. 
right  of  to  visit  prisoner,  2152. 
service  of  papers  on  whom,  1712. 
"surprise"  of,  at  ruling  of  court  on  objec- 
tion, 1561,  1568. 

ATTORNEY  AND  CLIENT 

annotation,  1869-1871. 

relation  of  and  of  trust,  1216. 

transactions   between   and   client,   1870, 
3048. 
undue  influence,  3048. 
ATTORNEY-GENERAL 

appointees  of,  3433. 

clerks  of,  46,  2393,  8484. 

deputies  of,  46. 

duties  of,  45»  8433. 

reporters  of,  46,  2393,  3484. 

report  to  by  insurance  commissioner  of 
insolVMit  companies,  71. 

salary  of,  46. 

special  counsel  to,  45,  3433. 

stenographers  of,  46,  2393,  3484. 

to  examine  documents  of  insurance  com- 
pany, 61. 

auction' 

coroner  to  sell  property  at,  3627. 

AUCTION  SALES 
as  to  generally,  1171. 
sale  of  pledges  must  be  by,  1259. 

AUDITOR.    See  tit  County  Auditor, 
assessor's  yearly  settiement  with  for  poll 

tax,  494. 
counting  money  in  county  treasury  by, 

58a 

duties  of  in  relation  to  law  library,  611. 
duties  of  in  relation  to  revenue,  2586. 
examination  of  books  and  accounts  of 

county  treasurer  by,  580. 
must  enter  statement  on  assessment  roll, 

440. 
notiflcation  to  of  assessment  of  railroads, 

440. 
secretary  of  state  board  of  equalisation 

to  transmit  statement  of  charges  to, 

447. 
statement  of  must  show  what,  2586. 
to  furnish   assessors  personal   property 

tax  receipts,  451. 

AUTHORITY  TO  DO  BUSINESS.    See  tits. 
Insurance;  Insurance  Commissioner. 
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AUTOMOBILES.     See  Ut  Negligence, 
collision 
duty  of  driver  to  stop,  3252. 
with  passenger  alighting  from  street- 
car, 2888. 
with  street-car,  2880. 
driver  of.    See  tit.  Automobile  Driver. 
insurance  of.    See  tit.  Automobile  Insur- 
ance, 
manager  of  garage  removing  automobile 
from  without  consent,  penalty,  2098. 
regulating  speed  of,  3252. 
subject  to  lien,  removing  a  misdemeanor, 
4101. 

AUTOMOBILE  DRIVER 
driving  while  intoxicated,  2084. 
duty  of  in  collision,  2082,  2083,  3252. 
penalty  for  failure  to  comply  with  stat- 
ute, 2082,  2083. 

AUTOMOBILE  INSURANCE 
Includes  what,  55. 

AWARD.    See  tit.  Arbitration  and  Award. 

BAG.    See  tit  Game  Laws. 
limit  of,  2117. 

BAGGAGE.    See  tit  Luggage, 
lien  of  innkeepers  on,  2961. 

BAIL 

after  conviction  and  upon  appeal,  when 

allowed,  2234. 
as  to  generally,  annotations,  2234,  2235. 

BAILMENTS 
as  to  generally,  1177. 
Jewelry  left  in  clothes  sent  to  cleaners, 
2961. 

BALED  HOPS 

"tare"  on  personal  property,  1014. 

BALLOT 

voting  for  school  trustees  must  be  by, 
184. 

BALLOT  CLERKS 

appointment,  etc.,  at  elections,  140. 

BALLOTS.     See  tit.  Election  Tickets  and 
BalloU. 

BAND 
in  naval  militia,  272. 

BANK 

damages  for  refusal  to  cash  depositor's 
check,  1277. 

surviving  heirs  may  collect  money  de- 
posited in,  1870. 

BANK  ACCOUNT 

Joint  tenancy  of  husband  and  wife  in, 
2829. 


BANK  CHECK.    See  tit.  Negotiable  Instru- 
ment  Law. 
drawing   with   intent   to   defraud,   2095, 

3260,  4096. 
liability  for  nonpayment  of,  3911. 
BANK  DEPOSIT 
joint  tenancy  of  husband  and  wife,  2829. 
unclaimed  escheats  to  state,  3164. 
BANKER 

guilty  of  embezzlement  when,  2100. 
BANK  STOCK 
method  of  assessment  of  for  taxation, 
430. 
BANKS  AND  BANKING 
as  to  generally,  annotation,  885. 
bank  legally  doing  both  a  savings  bank 
and  a  commercial  bank  business,  947. 
bank  officer 
abstracting    or    wilfully    misapplying 

money,  4102. 
director,  fluuds  by,  4102. 

loan  to,  4103. 
false  entry  by,  4103. 
frauds  by  director,  4102. 
guaranty  in  sum  beyond  legal  amount, 

4102. 
loan  to  director,  4103. 
overdrawing  his  account,  4102. 
circulating  false  rumor  regarding  bank, 

4103. 
collection    by    bank,    appropriation    by 

agent,  3013. 
deposits 
as  to  generally,  3013. 
certificates  of  deposit,  3014. 
in  trust,  rights  of  surviving  beneficiary, 

3014. 
indorsement  of  checks,  3014. 
Joint  deposits,  survivorship,  3015. 
special  and  general  deposits,  3015. 
false   report  by  bank,  liability  to   pur- 
chaser of  stock,  3015. 
fraudulent  insolvencies.    See  Fraudulent 

Insolvencies  by  Corporations. 
Insolvency 
fraudulent.     See  tit  Fraudulent  Insol- 
vencies by  Corporations, 
receivership  and  injunction,  3015. 
writ  of  prohibition,  8016. 
issuance  of  checks  by  mistake,  payment, 

3015. 
real  estate  of  bank,  equalizing  assess- 
ments on,  3604. 
statement  by  banks  for  purposes  of  tax- 
ation, 3591. 
superintendent  of  banks.   See  tit  Super- 
intendent of  Banks. 
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protection  of»  4113. 
BASS 

protection  of,  2129. 
BASTARDS 

right  to  inherit,  3179,  3837. 
BATTERY.    See  tit  National  Guards. 
BEAVER 

catching,   killing,   etc.,   a  misdemeanor, 
2119,  4108. 
BEET  FARMING 

lease  for,  disposition  of  tops,  1131,  1132. 
BENEFICIARY.     See     tits.     Trusts     and 
Trustees;  Wills. 

extrinsic  evidence  as  to  identity  of,  1066. 

of  trust,  action  by,  1389. 

rights  of,  1010. 
BENEVOLENT  CORPORATIONS.    See  tit 
Reiigious,  Social,  and  Benevolent  Cor- 
porations. 
BETS  AND  WAGERS 

as  to  and  penalty  for  making,  2078,  2079. 
BICYCLES 

franchisee  for  to  be  regulated  by  board 
of  supervisors,  550. 
BIGAMY 

as  to,  annotation,  2073. 
BILL  OF  SALE 

effect  of  recordation  of,  1302. 

not  a  chattel  mortgage,  1255. 

BILLS  AND  NOTES.     See  tit.  Negotiable 
Instruments. 

BILCS^F  exception.    See  tits.  Appeal 
and  Error;   Exceptions, 
after  Judgment,  etc.,  1558. 
as  to  generally,  annotations,   1554-1558, 

2200-2203,  3980. 
contents  of,  1554. 

presentation  of,  when  to  be  made,  1554. 
when    refused,    application   to   supreme 

court  to  prove  same,  1559. 
when  to  be  presented,  1554. 
BILLS   OF    EXCHANGE.     See   tit.    Nego- 
liable  Instruments  Law. 
as  to  generally,  annotations,  1268. 
BIRDS 
game.   See  tit  Game  Laws. 
killing  other  than  game,  penalty,  3132. 
other  than  game,  killing  a  misdemeanor, 
4128. 
BIRTH  CERTIFICATE 

as  to  whether  a  subject  of  forgery,  3211. 
BIRTHS,  MARRIAGES,  AND  DEATHS 
bureau  of  vital  statistics,  3550. 
burial  permit,  364. 
employees  state  board,  salary  of,  3551. 
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BIRTHS,  MARRIAGES,  AND  DEATHS 

(continued) 
health  officer,  report  of,  364. 
registration  ot  as  to  generally,  362. 
affidavits,  filing,  863. 
corrections  in,  how  made,  363. 
duty  of  county  recorder  in  relation  to, 

362. 
duty  of  health  officer  in  relation  to, 

362. 
filing  affidavits,  363. 
incorrect  statements  in,  363. 
removal  permit,  364. 

state  registrar,  may  require  further  in- 
formation, 363. 
to  furnish  certified  copies  of  records, 
363. 
superintendent  of  cemeteries,  report  of, 
364. 
BLACK  BASS 

protection  of,  2122. 
BLACK  LISTING 

of  former  employees  prohibited,  2140. 
BLANKS 
insurance  commissioner  to  furnish  to  in- 
surance  companies,  77. 
BLIND.     See  tit.   Deaf,  Dumb,  and   Blind 
Asylum. 

BLOCK-BOOKS 
assessors'   to  be  made  by  county  sur- 
veyor, 616. 
BOARD  OF   CONTROL   AND  ACCOUNT- 
ING 
accounting,  uniform  system  of  for  state 

officers,  96. 
approved  claims  to  control,  91. 
as  to  generally,  88. 
audit  of  claims,  rules  for,  91. 
biennial  reports  of,  97. 
board  may  notify  treasurer  not  to  pay 

warrant,  92: 
board  may  purchase  bonds  to  be  sold  to 

treasurer,  94. 
board  of  examiners  shall  mean  board  of 

control,  95. 
board  to  supervise  financial  policies  of 

state,  95. 
bond  of  members,  88. 
chairman  may  issue  subpoenas,  89. 
city,  county,  and  district  authorities  to 

notify  board  of  bonds  for  sale,  94,  . 

3446. 
claims  against  state,  approval  of,  90. 
claims    for   which   no   application    was 

made,  91. 
claims  of  national  guards  exempt  from, 

268. 
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BOARD  OF   CONTROL   AND   ACCOUNT- 
ING  (continued) 
claims  to  be  presented  four  months  be- 
fore legislature  meets,  91. 
clerks  to,  88. 

contracts  for  supplies  to  be  submitted  to, 
95. 

controller  may  draw  warrant  after  appli- 
cation by,  only,  92. 

conversion  of  school  funds  into  bonds,  94. 

creation  of  deficiencies  by,  94. 

department  of  public  accounting  may  ex- 
amine books,  etc.,  of  public  officers, 
96. 

department  of  public  accountings  super- 
intendent, etc.,  96,  3447. 

disapproved  claims,  91. 

examination  by,  reports  of,  90. 

examining  books  of  state  institutes,  89. 

financial  policies  of  the  state  to  be  super- 
vised by,  95. 

financial  reports,  96. 

hearing  on  claim  once  rejected,  92. 

investment  of  school  land  funds,  93. 

legislative  contingent  funds  exempt  from, 
92. 

majority  to  allow  claim,  91. 

may  inquire  into  orphan  asylums,  3528. 

money  in  estates  of  deceased  person's 
funds  to  be  invested  in  bonds,  93. 
bonds  to  be  delivered  to  treasurer,  94. 

monthly  account  by  of  money  in  treas- 
ury, 93. 

neglect  to  file  reports,  etc.,  97. 

personal  claim  against  state,  91. 

property  belonging  to  state,  sale  of  by, 
95. 

public  accounting,  department  of,  super- 
intendent, etc.,  96. 

record  of  proceedings,  89. 

reports,  etc.,  neglect  to  file,  97. 

reports  of  examinations,  90. 

reports  of  supplies  purchased  to  be  made 
to,  95. 

report  of  to  legislature  and  controller,  92. 

rules  for  audit  of  claims,  91. 

rules  of,  89. 

salaries  of  members,  88,  2405. 

sale  of  property  belonging  to  state,  95. 

secretary  and  clerks  to,  88. 

session  of,  89. 

state  officers,  uniform  system  of  account- 
ing for,  96. 

statistical  reports,  96. 

supplies,  contracts  for,  to  be  submitted 
to,  95. 
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BOARD   OF   CONTROL   AND  ACCOUNT- 
ING (continued) 
supplies  purchased,  report  of  to  be  made, 

95. 
uniform  system  for  accounting  of  state 

officers,  96. 
vice-chairman  of,  89. 
visiting  state  institutes,  89. 
BOARD  OF  DIRECTORS.  See  tit  Corpora- 
tlons. 
changing  number  of,  2840,  2857,  3807. 
election  of,  887. 

majority  vote  of  necessary  to  change  ar- 
ticles of  incorporation,  2858. 
misappropriation  of  funds  by,  2846. 
notice  of  election  of,  887. 
organization  of,  889. 
president  of,  889. 
qualification  of,  889. 
special  meeting  of,  2848. 
minutes  of,  2848. 
notice  of,  2848. 
waiver  of  notice  of,  2857. 
transactions    between    corporation    and, 

2851. 
transactions  between  corporations  hav- 
ing same,  2851. 
waiver  of  notice  of  meeting  of,  2857. 
BOARD  OF   EDUCATION.     See  tit  SUtt 
Board  of  Education, 
authorized    to    establish    kiQdergartens, 
189. 
money  for,  189,  2475. 
payment  of  teachers'  salaries,  190. 
duties  of,  184,  614. 
must    maintain    all    schools    for    equal 

length  of  term,  2476. 
powers  and  duties  of,  184,  614. 
pupils  who   may  attend,   to  determine, 

2476,  3490,  3499. 
salary  of.    See  tit.  Salaries  and  Feet  of 

County  OfRcert. 
to  provide  suitable  United  States  flags 
for  school  houses,  188. 
BOARD    OF     ELECTION     COMMISSION- 
ERS.   See  tit.  Board  of  Elections, 
chairman  of,  113. 
clerk  of,  deputies,  114. 
duties  of,  114. 
expenditures    of    money    for   election 

purposes,  114. 
not  to  engage  in  other  business,  113. 
oath  of  office,  114. 
power  to  administer  oaths,  114. 
salary  of,  113. 
compensation  of,  113. 
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BOARD  OF  ELECTrON  COMMISSIONERS 
(continued) 
ex  officio  members  of,  112. 
expenditure  of  money  for  election  pur- 
poses, 2412. 
not  to  hold  other  office,  113. 
salary  of  members  of,  113. 
term  of  office,  113. 
vacancy  In,  113. 
BOARD  OF  ELECTIONS.  See  tit.  Board  of 
Election  Commissioners, 
application  for  position  on,  2431. 
appointed  how,  127,  2431. 
appointment  from  polling  place,  127. 
apportioned  to  parties,  127. 
canvassing  ballots,  2426. 
eligibility  to,  2425. 
extra  duties,  2426. 
governing  body  of,  128. 
inspectors  of  election,  powers  of,  128. 
notice  to  election  officers,  2434. 
of  municipal  elections,  2437. 
penalty  for  a«^ng  without  eligibility,  128. 
persons  not  eligible  to,  127. 
polling  lists  and  tally  lists,  128. 
posting  of  precinct  register,  2437. 
BOARD  OF  EXAMINERS 

means  board  of  control,  95. 
BOARD    OF    HEALTH.     See    Uts.    Local 
Boards    of    Health;    State    Board    of 
Health. 
BOARD  OF  SUPERVISORS 
additional  powers  and  duties  of,  548. 
annual  statement  of  finances,  must  have 

prepared,  551. 
annual  statistical  report,  must  publish, 

551. 
annually  to  advertise  for  bids  to  furnish 

county  supplies,  550. 
assessor,  must  require  to  report,  551. 
badges  for  sheriffs  to  be  supplied  by,  549. 
board  of  trustees  of  reclamation  district 

to  report  plans  to,  390. 
buildings  for  county.    See  tit.  Buildings, 
census,  may  take  when,  553. 
chairman  of,  570. 
duties  of,  570. 
may  issue  subpoena,  557. 
special  meetings  called  by  when,  570. 
change  of  highways  by,  338. 
change  of  supervisorial  districts,  528. 
claims  against  county.     See  tit.  Claims 

Against  County, 
claims  of  members  of,  564. 
classification  of  members  of,  527. 
clerk  of  county  clerk  is  ex  officio,  531. 
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BOARD  OF  SUPERVISORS  (continued) 

committee  of  board,  558. 

contracts  for  county  buildings  not  to  be 
altered,  560. 

contracts,  not  to  be  interested  in,  80S. 

county  clerk  ex  officio  clerk  of,  531. 

county  supplies  to  be  advertised  for  an- 
nually by,  550. 

county  treasurer  to  make  detailed  report 
to  each  session  of,  578. 

county  witnesses  not  to  be  prepaid,  550. 

creation  of  funds  for  making  exhibitions 
of  products,  554. 

district  attorney  legal  adviser  of,  597. 

duties  of  concerning  county  hospital,  618. 

duties  of  in  relation  to  assessment  of 

railways,  441. 
duty  of  clerk  of  in  relation  to  assess- 
ment of  railways,  441. 
duty  of  on  receiving  school-district  peti- 
tion, 3478. 
duty  to  erect  historic  monuments,  3625. 
duty  to  notify  state  board  of  control,  etc., 

of  bonds  for  sale,  3446. 
election  of,  527. 
examination  of  books  and  accounts  of 

county  treasurer  by,  580. 
fire  destroying  indexes,  replacing  of  by, 

549. 
franchises  for  bicycles  and  other  horse- 
less vehicles,  regrulation  by  board  of 
supervisors,  550. 
fund,  general,  what  constitutes,  566. 
funds,  moneys  in,  how  used,  566. 
transfer  of  money  from,  552. 
transferred  money  to  be  repaid,  563. 
general  fund,  what  constitutes,  566. 
general  permanent  powers  of,  as  to  gen- 
erally, 533,  543. 
as  to  bridges,  annotation,  542. 
as  to  county  bonds,  annotation,  542. 
as  to  county  surveyor,  annotation,  542. 
as  to  general  matters,  annotation,  539. 
as  to  intoxicating  liquors,  annotation, 

542. 
respecting  roads,  335. 
gifts,  may  accept  or  reject,  552. 
health  of  domestic   live   stock,   to  pre- 
serve, 553. 
highways  in  charge  of,  3547. 
highways  may  be  protected  by  from  dam- 
age from  floods,  548. 
indexes   destroyed   by  fire  may   be  re- 
placed by,  549. 
issuance  of  bonds.  See  tit.  County  Bonds. 
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BOARD  OF  SUPERVISORS  (eonUnued) 

lands  and  other  property  to  be  granted 
to  county  to  be  received  by,  552. 

liabilities  of  county  not  to  ^cceed  reve- 
nue, 559. 

live  stock,  to  preserve  health  of  domes- 
tic, 553. 

majority  interested  in  and  application, 
same  to  be  referred  to  superior  court, 
808. 

may  accept  or  reject  gift,  552. 

may  appoint  health  officers,  618. 

may  direct  sherifT  to  attend  meetiag  of, 
530. 
duties  of  sherifT  at,  531. 

may  establish  alms  house  and  county 
farm,  618. 

may  improve  stream  not  navigable,  548. 

may  protect  highways  from  damage  by 
floods,  548. 

may  refund  erroneously  collected  taxes, 
487. 

may  take  census,  when,  568. 

meeting  of,  as  to  generally,  529,  580. 
may  direct  sheriff  to  attend,  530. 
public  to  be,  529. 
regular,  530. 
special,  580. 

minutes  of,  how  signed,  529. 

moneys  in  funds,  how  used,  566. 

must  have  prepared  annual  statement  of 
finances,  651. 

must  publish  annual  statistical  report, 
551. 

must  publish  fair  statement  of  proceed- 
ings, 551. 

must  require  assessor  to  report,  551. 

office  for  county  surveyor  to  be  supplied 
by,  549. 

official  misconduct  of,  penalty  for,  809. 

ordinance  of,  how  enacted,  554. 
may  be  enacted  by  petition,  555. 

organization  of,  529. 

park  purposes,  transfer  to  municipal  cor- 
poration, 552. 

petition,  enactment  of  ordinance  by,  555. 

plans  for  county  buildings  not  to  be 
altered,  560. 

plans  for  reclamation  districts  to  be  re- 
ported to,  3558. 

powers  and  duties  of,  additional,  548. 

powers  of.  See  "General  powers  of,"  this 
title. 

powers  of  respecting  roads,  335,  3544. 

public  Inspection  of,  records  of,  532. 

public  revenues  must  be  kept  in  separate 
funds,  565. 
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BOARD  OF  SUPERVISORS  (continued) 
purchases,  not  to  be  interested  in,  806^ 
qualification  of  members  of,  528. 
records  of,  as  to  what  hodkB  must  be 
kept,  532. 
how  signed,  529. 
open  to  public  inspection,  532. 
regular  meetings  of,  530. 
replacing  indexes  destroyed  by  fire,  549. 
report  of  county  horticultural   commis- 
sion to,  319. 
revenue,  liabilities  not  to  exceed,  559. 
revenues,  to  be  kept  in  separate  funds, 
565. 

road  divisions,  formation  of,  3547. 
salary  of.     See  tit.  Salary  and  Fees  of 
County  OfHcers. 

shall  divide  county  into  townships,  521. 

sheriffs  to  be  supplied  with  badges  by, 

549. 
special  meetings  of,  530. 

call  of  by  chairman,  570. 
statement  of  finances  must  have  annual, 

prepared,  551. 
statement  of  proceedings,  must  publish 

fair,  551. 
streams  not  navigable  may  be  improved 

by,  548. 
subpcena,  chairman  of  board  may  issue, 

557. 
disobedience  of,  558. 
proceedings  on  attachment,  558. 
sheriff  shall  serve,  557. 
supervisorial  districts,  how  changed,  528. 
to    appoint    commissioners     to    assess 

charges  for  reclamation  district,  391. 
to   authorize   construction   of   wharves, 

chutes  and  piers,  356. 
to  fix  county  rate  of  taxation,  2585. 
to  furnish  room  for  law  library,  611. 
to  give  certificate  to  physician  for  body 

for  dissection,  365. 
to  preserve  health  of  domestic  live  stock, 

553. 
to  provide  registers.  Indexes,  poll4ists, 

etc.,  for  elections,  526. 
to  secure  vacant  office  of  officer  collect- 
ing illegal  fees,  549. 
to  use  records  in  equalizing  assessments, 

3609. 
transfer  of  county  property  to  municipal 

corporation  for  park  purposes,  552. 
transfer  of  money  from  certain  funds, 

552. 
unnavigable  streams  may   be  declared 

public  highways  for  fishing,  565. 
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BOARD  OP  SUPERVISORS  (continued) 
vacancy  in  office  of  supervlBor,  how  filled. 


warrant   on   county   treasury.    See    tit 

Warrants, 
witnesses  subpoenaed  to  testify  to  the 
county  not  to  be  prepaid,  559. 
BOARD  OF  TRUSTEES 
of  reclamation  district     See  tit  Recla- 
mation Districts. 
BOARD    OF    TRUSTEES    FOR    SCHOOL 
DISTRICT 
as  to  generally,  34S1. 
city  schools,  compensation  of,  2473. 
election  of.    See  tit  Election  of  School 

Trustee, 
home   teachers,    qualifications   of,   2474, 

34S6. 
intermediate  school  course,  3488. 
kindergarten,  to  establish,  3487. 
new  school  districts  of,  2474. 
powers  and  duties  of,  184,  3482-3486. 
term  of  oflice,  184,  2474,  3481. 
to  provide  suitable  United  States  flags 

for  schools,  183,  3486. 
vacancies,  3482. 

when  new  district  organized,  3481. 
BOARDING  HOUSES 

defrauding,  penalty,  2106. 
BOATS 

action  against,  1618. 
BOB-WHITE  QUAIL 

killing  a  misdemeanor,  2116. 
BOILER  INSURANCE 

includes  what,  54. 
BOND 
official.     See  tit  Official  Bond, 
to  secure  performance  of  obligations  of 
lease,  construction  of,  1132. 
BONDED  INDEBTEDNESS 
as  to  corporate  bonds,  see  annotation, 

908. 
creation  of.     See  tit.  Corporate  Powers. 
BONDS.    See  tit  County  Bonds, 
board  of  control  may  purchase  to  be  sold 

to  state  treasurer,  94. 
bond  officer  of  state  treasurer,  of,  44. 
cashier  to  the  state  treasurer,  of,  44. 
city,  county  and  district  authorities  to 
notify   board   of   control   and   state 
treasurer  of  for  sale,  94. 
conversion  of  school  fund  into,  94. 
corporation  security  on.  Justification  by, 

1724. 
deputy  state  treasurer,  of,  44. 
for  street  assessment,  2389. 


BONDS  (continued) 
high  school  districts,  of,  bids  for,  222. 
cancellation  of;  224b 
election  for,  221. 
issuance  of,  221,  224b 
taxes  for,  223. 

when  to  be  made  payable,  222. 
of  insurance  commissioner,  54. 
of  real  property  of  religious,  social,  and 

benevolent  corporations,  953. 
of  reclamation  districts.    See  tit.  Recla- 
mation Districts, 
to  be  given  by  trustees  of  estate  of  miss- 
ing persons,  1948. 

BOOK  MAKING 
as  to  and  penalty,  2078,  2079,  3251. 

BOOKS 

and  accounts  of  county  treasurer,  exam- 
ination of  supervisora  and  grand  jury, 
580. 

duty  of  grand  jury  relative  to  examina- 
Uon  of,  2160,  3132. 

grand  jury  may  employ  expert  to  ex- 
amine, annotation,  4133. 

BOUNDARIES.    See  tit  l\ilnes  and  Mining. 

as  to  ascertainment  of,  annotation,  2027. 

as  to  generally,  2904. 

boundary  line  between  coterminous  own- 
ers, effect  on  agreement  as  to,  anno- 
tation, 999. 

modification  of  former,  annotation,  999. 

change  of  in  school  district,  215. 

election  precincts,  change  of,  18* 

establishment  by  agreement  or  acquies- 
cence, 2904. 

estoppel  to  deny,  2905. 

high-water  mark,  2544. 

highways  as,  2905. 

marking  of,  of  mine,  950. 

of  permanent  road  divisions,  changing, 
347. 

of  real  property,  annotation,  998,  999. 

of  school  districts,  change  of,  liability  for 
Indebtedness,  244. 

street  as,  2905. 

BOY 

capacity  to  commit  crime,  3209. 

BREACH  OF  AGREEMENT 
measure  of  damages  for,  1274. 

BREACH  OF  TRUST 
fraudulent  sale  and  trustee,  1275. 

BREACH  OF  WRITTEN  AGREEMENT 
action  for,  1389,  1390. 


417S 


BRIBE 
definition  of,  2031. 

receiving  and   agreeing  to  receiYe»  ac- 
complices, 2040. 
what  constitutes,  2031. 

BRIBERY 
of  Judicial  ofScer,  2044. 
of  witness,  prosecution  for,  3211. 

BRIDGES 

aid  may  be  given  by  county  for  bridge 
when,  342«  343. 

as  to  powers  of  supervisors  regarding, 
annotation,  542. 

construction  and  repair  of  to  be  let  by 
contract,  343. 

contract  for  construction  of,  performance, 
2942. 

driving  faster  than  a  walk  over,  a  misde- 
meanor, 2109. 

erection  and  maintenance  of,  342. 

injury  to  a  misdemeanor,  3266. 

maintenance  of  In  adjoining  districts, 
343. 

BRIEFS.     See  tit.  Appeal  and  Error, 
on  appeal,  1672. 

printing  of  in  criminal  appeals  dispensed 
with,  2232. 

BROKERS.    See  tit.  Real  Estate  Brokers, 
commissions,  2986. 
duties  of,  2105. 

insurance.     See  tit   Insurance  Commis- 
sioner, 
sales  outside  of  territory,  2987. 

BUILDING 
on  leased  premises,  insurable  interest  in, 
1232. 

BUILDING    AND    LOAN    ASSOCIATIONS 

annual  report  of,  967. 

arrears  in  payments,  964. 

as  to  generally,  annotation,  960. 

bonds,  investments  in  and  loans  upon, 
968,  2898. 

capital  stock  of,  961,  2894. 

defaults,  964. 

definition  of  term  ''building  and  loan  as- 
sociations," 968. 

demands  report  for  year,  receipts  to  be 
applied  to,  2896. 

directors  of,  962. 

dividend  fund  reserve  withdrawals,  966. 

dues  of,  961,  2894. 

entrance  fee  of,  962. 

false  statements  in  reports  is  perjury 
when,  967. 
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BUILDING    AND    LOAN    ASSOCIATIONS 

(continued) 
forfeitures,  964. 
formation  of,  960. 
formation  of  with  or  without  guarantee, 

968. 
former  reports  of,  967. 
foreign  corporations,  agents  for,  967. 
deposit  by,  967,  2892. 
guarantee  fund,  2896. 
free  shares  of,  retiring,  962. 
full  paid  shares  of,  962. 
guarantee,  formation  of  with  or  withoat, 

968. 
guarantee  fund  of  foreign,  2896. 
guarantee  stock  of,  962. 
installment  shares  of,  961. 
interest  on  loans,  964,  2898,  3819. 
investment  in  and  loans  upon  bonds,  96S. 
loans  of,  963. 

on  mining  stock  prohibited,  964. 

on  own  guaranteed  stock  prohibited, 
963. 

eecurltiee  for,  964. 
losses  of,  965. 
maturity  of  stock,  962. 
membership  in,  966. 
officers  may  not  borrow,  963. 
organization  of,  960. 
pass-book  shares  of,  962. 
penalties  for  violation,  963. 
powers  of,  960. 
profits  and  losses  of,  964. 
prohibition  in  management  of  affairs,  963. 
purpose  for  which  formed,  960. 
receipts  to  be  applied  to  demands  unpaid 

for  year,  2896. 
report  to  be  made  annually,  967. 
reserve  of,  962. 
retiring  free  shares  of,  963. 
securities  for  loans,  964,  3819. 
shares  of,  961,  2894. 
state  supervision  and  control,  966. 
stock,  maturity  of,  963. 
supervision  and  control  by  state,  966. 
BUILDING  CONTRACT.    See  Ut  Mechan- 
ics' Lien, 
abandonment  by  contractor,  3142. 
action  on 

for  labor  and  material,  3142. 

on  bond,  time  of  commencing,  3142. 
arbitration  agreement,  2941. 

architect  as  arbiter,  2941. 
architect 

as  arbiter,  2941. 

certificate  of,  2942. 
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BUILDINGKXONTRACT   (continued) 

assignment  by  contractor 
abandoninent  of  work,  2942. 
fraud  upon  creditors,  2942. 

as  to  generally,  1766. 

breach  of  contract,  recovery  for,  2943. 

failure   to   record   contract,   liability   of 
surety,  3143. 

for    bridge    construction,    performance, 
2942. 

for  dredge  construction,  warranty,  2943. 

for  pipe-line  construction,  time  of  per- 
formance, 2943. 

imperfect  performance  by  contractor,  as 
to  waiver,  2943. 
recovery  for  breach  of  contract,  2843. 

interpretation  of  contract,  2944. 

invalid  contract,  remedy  of  parties,  2944. 

necessity    of    writing    and    recordation, 
176a 

plans  and  specifications,  1769. 

protection  of  adjoining  buildings  in  case 
of  excavation,  2944. 

remedy  of  parties  In  case  of  invalid  con- 
tract, 2944. 

substantial  departure  of  contract  from 
statutory  requisites,  1769. 

surety,  liability  of  on  failure  to  record 
contract,  3143. 

twenty-five  per  cent  clause,  1767. 

void  contracts,  1769. 

BUILDINGS 
county,  contracts  for  not  to  be  altered, 
560. 
plans,  etc.,  not  to  be  altered,  560. 

BURDEN  OF  PROOF.   See  tit.  Evidence. 

BUREAU  OF  VITAL  STATISTICS.  See  tit 
Births,  Marriages  and  Deaths. 

BURGLARY  AND  HOUSE  BREAKING 
as    to    burglary    generally,    annotation, 

2092,  4095. 
burglary  defined,  2092,  3257. 
with  explosive,  4095. 

BURGLARY  INSURANCE 
evidence,    possession    of    stolen    goods, 
3257. 
review  of  on  appeal,  3258. 
includes  what,  54. 
indictment  or  Information,  3267. 

BURIAL 
by  coroner  when,  590. 
cost  of  by  coroner,  590. 
of  deceased  persons  by  public  adminis- 
trator, expense  of,  1934. 
permit.    See  tit.  Burial  Permit. 


BURIAL  PERMIT 
as  to  granting  for  interment,  364. 
as  to  granting  for  removal  of  interred 
body,  364. 

BY-LAWS 

for  government  of  reclamation  district. 

See  tit.  Reclamation  Districts, 
of  real  property  of  religious,  social  and 

benevolent  corporations,  953. 

CALAMITY 
duty  of  secretary  of  state  relative  to, 

2464. 
copy  to  speaker  of  assembly,  2454. 
papers  destroyed  by,  filing  nunc  pro  tunc, 

1721. 

CALIFORNIA    SCHOOL    OF    DEAF    AND 

BLIND 
amendment  and  change  of  headings  and 

titie,  editorial  note,  2535,  2585. 
approval  and  filing  of  official  bond,  2537. 
bond,  approval  and  filing  of  official,  2537. 

of  principal,  2539. 

of  treasurer,  2540. 
clothing  for  pupils,  2536. 
controlled  by  board  of  directors,  2538. 
directors,  duties  of,  ^38. 

have  control  of  school,  2538. 

powers  of,  2538. 

receive  no  salary,  2538. 
editorial  note  on  effect  of  amendment, 

2535. 
maintenance  of  pupils,  2536. 
name  and  object,  2536. 
nonresidents  entitied  to  benefits  on  pay- 
ment, 2536. 
object  and  name,  2536. 
principal,  bond  of,  2539. 

duties  of,  2539. 

powers  of,  2539. 

qualifications  of,  2539. 

salary  of,  2539. 
salaries,  how  paid,  2537. 
transportation  of  pupils,  2536. 
treasurer,  bond  of,  2540. 

duties  of,  2540. 

salary  of,  2540. 
under  control  of  board  of  directors,  2538. 
who  entitied  to  benefits  of,  2536. 

nonresidents,  on  payment,  2536. 

CANALS 
maintaining  fiow  of  water  in  stream,  to 
intake  of,  2929. 
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CANCELLATION 
of  bonds  of  high  school  <|l8trlcts,  224. 
of  deed,  a  mortgage,  and  failure  of  con- 
sideration, 1296. 
of  erroneous  tax  assessments,  488. 
CANDIDATE.  See  tit  Nomination  of  Candi- 
dates, 
nomination  otherwise  than  by  primary* 
130,  243. 

CANVASS  OF  VOTES  AND  RETURN  OF 
ELECTION.   See  tit.  Elections, 
additional  set  of  clerks,  2452. 
as  to  generally,  143,  2450,  2595. 
certificate  of  election  Issued  by  clerk, 

2453. 
certification  of  state  returns,  how  made, 

148,  2454. 
correction  of  election  returns,  147. 
district  returns,  how  made  up,  147. 
election  returns,  how  transmitted,  14& 
meeting  of  supervisors,  2452. 
open  to  public,  2453. 
postponement,  2452. 
state  returns,  how  made  and  certification 

of,  148,  2453,  2454. 
tally  sheets,  custodian  of,  146. 
how  filed,  145. 
Inspection  of,  146. 
transmitting  election  returns,  148. 
on  election  for  members  of  Congress, 

149. 
on  election  for  president  and  vice  pres- 
ident, 148. 
on  election  of  representative,  150. 
void  ballots,  disposition  of,  143,  2450. 

CAPACITY  TO  COMMIT  CRIME 
of  boy,  3209. 

CAPITAL  STOCK 
of  Insurance  company  to  be  paid  in,  to 
entitle  to  do  business,  56. 

CAPITOL  BUILDING  AND  GROUNDS 
superintendent  of.     See  tit.  Superinten- 
dent of  Capitol  Building  and  Grounds. 

CAR 
trespassing  on,  penalty,  2108. 

CARRIAGE.   See  tit  Common  Carriers. 
Interstate  commerce,  annotation,  1201. 

CARRIAGE    OF    PASSENGERS.    See  tit. 
Common  Carriers, 
as  to  general  duties  of  carrier,  annota- 
tion, 1203. 
as  to  generally,  2980. 
duty   toward  prospective  passengers  at 

depot,  2980. 
ejection  of  passengers,  2980. 
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CARRIAGE    OF    PASSENGERS     (contin- 
ued) 
elevators.  Injury  to  passenger,  2960. 
passenger  taken  past  destination,  injury 

while  returning,  2982. 
street  railways,  2981. 

CARRIAGE  OF  PROPERTY.  See  tit  Com- 
mon Carriers, 
as  to  generally,  annotations,  1206. 
carrier's  lien  for  freightage  and  fbr  ser- 
vices, 1207. 
contract  limiting  liability  of  carrier,  2982. 
contract  to  ship  timber,  2982. 
CARRIER.  See  tits.  Carrier  of  Passengers; 
Carrier  of  Property;  Common  Carriers. 

CAUSE.  See  tit  A^lon. 
disposition  of  on  appeal,  1327. 

CAVALRY.  See  tit  National  Guards. 
CELEBRATION  OF  MARRIAGE 
as  to  who  competent  for,  834. 

CEMETERIES  AND  SEPULTURE 

burial  permit,  364. 

cemetery  corporations.  See  tit.  Cemetery 

Corporations, 
jurisdiction  and  control  over  exercised 

by  whom,  365. 
ordinances  regulating  crematories,  2595. 
permit  to  remove  interred  body,  364. 
public  cemeteries  under  whose  control, 

365. 
superintendent  of  cemeteries  to  report  to 

board  of  health  or  health  officer,  etc., 

364. 

CEMETERY  CORPORATION 

funds  of  may  not  be  borrowed  by  officers, 
2107. 

CENSUS 
board  of  supervisors  may  take  when,  553. 

CERTIFICATE 

of  election.  See  tit  Certificate  of  Elec- 
tion. 

of  lands.  See  tit.  Certificate  of  Purchase. 

of  nomination.     See    tit    Certificate   of 
Nomination. 

of  purchase  of  public  lands,  duplicate  for 
lost  420. 

of  registry  of  marriage,  833. 

of  sale,  to  be   recorded   by  county  re- 
corder, 585. 

of  stock.   See  tit  Certificate  of  Stock. 

of  teachers,   restoration   of  lost  or  de- 
stroyed, 244. 

to  do  business.   See  tit.  Certificate  to  do 
Businees. 
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CERTIFICATE  OF  NOMINATION 
filing  of,  132. 
of  candidates,  filing  of,  132. 

CERTIFICATE  OF  ELECTION 
blanks  for,  board  of  superrisoni  to  fur- 
nish, 526. 

CERTIFICATE  OF  PURCHASE.     See  Ut 
Public  Lands. 
of  lands  uncoTered  by  recession,  eta, 
validating,  412. 

CERTIFICATE  OF  8ALE 

I 

to  be  recorded  by  county  recorder,  585. 

CERTIFICATE  OF  STOCK.    See  tit  Cor. 
poratlons. 
lost,  restoration  of,  910. 
when  and  how  issued,  897. 

CERTIFICATE  TO  DO  BUSINESS 
conditions   on  which  company  entitled 

to,  77. 
of  insurance  company,  60. 
revocation  of,  for  insolvency,  70. 
restoration  of  after  revocation,  70. 

CERTIFICATION 
of  recorded  instruments,  1037. 
of  state  returns  of  election,  how  made, 
148. 

CERTIFIED  COPY 

of  evidence  of  performance  of  annual 
work.    See  tit.  Mines  and  Mining. 

CERTIORARI 
application  for,  annotation,  4018. 
as  to  writ  of,  generally,  annotation,  1728, 

1729,  3135,  4018. 
bar  of  remedy  by  lapse  of  time,  3136. 
review  in  supreme  court  of  Judgment  in 

justices'  court,  3136. 
scope  of  writ,  3136. 

CHAIRMAN 
of  board  of  election  commissioners,  113. 
of  board  of  supervisors.    See  tit.  Board 
of  Supervisors, 
as  to  issuance  of  subpoBua  by,  557. 
disobedience  of,  558. 
proceedings  on  attachment,  558. 
of  state  board  of  control,  89. 

issue  of  subpoena  by,  89. 
vice-chairman  of  board  of  control.    See 
tit.  Board  of  Control. 

CHALLENGE 
of  juror.    See  tits.  Challenging  the  Jury; 

Trial, 
of  voter.    See  tit.  Challenging  Voters, 
to  panel  of  grand  jury.    See  tit  Grand 

Juror. 


CHALLENGING  THE  JURY 
as  to  generally,  annotations,  2179-2184. 
for  bias  in  summoning  officer,  annota- 
ticm,  2179. 

CHALLENGING  VOTERS 
as  to  generally,  141. 
grounds  of,  144. 
not  residing  as  designated  in  registrar 

tion,  118. 
proceedings  on  challenge  for  conviction 

of  crime,  145. 
rules  for  determination  of  residence,  8461. 

CHANGE  OF  CLASSIFICATION.     See  tit. 
Classification. 

CHANGE  OF  COUNTY  SEATS.     See  tit 
County  Seats. 

CHANGE  OF  NAME 
as  to  generally,  annotation,  1829,  1830. 
certified  copy  of  decree  to  be  filed  with 

secretary  of  state,  when,  1830. 
hearing  of  application,  3165. 
of  high  school  districts,  217. 
CHANGE  OF  VENUE 
as  to  generally,  annotation,  1430,  1431, 

3948. 
as  to  in  certain  cases,  1429. 
as  to  procedure  for 
as  to  generally,  3056. 
affidavit  of  merits,  3057. 
imputing  lack  of  integrity   to  judge, 
3057. 
in  justices'  courts,  1630. 
jurisdiction  on,  1432. 
motion  for  change  of  venue,  1711,  3057. 

in  action  for  personal  Injuries,  3057. 
papers  to  be  transmitted  on,  1432. 
CHARITIES      AND      CHARITABLE      BE- 
QUESTS.    See  tit  Wilis, 
bequest  for  celebration  for  mass  is  not, 

1068. 
bequests  in  violation  of  statute,  2928. 
gift  for  fountain  for  animals,  2928^ 
liability  for  negligence  in  administering, 

2928. 
limitation  on,  1068,  3893. 
suspension  of  power  of  alienati<Hiy  2928. 
void  in  part  1068. 
CHATTEL  MORTGAGE.  See  tit  Mortgage 
of  Personal  Property, 
bill  of  sale  not  a,  1255. 
CHAUFFEUR.    See  Ut  Automobile  Driver. 
CHEATS.    See  Ut  False  Personation  and 
Cheats. 
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CHECKS.     See  tit  Negotiable  Instrument     CITIES 
Law. 

as  to  generally,  annotations,  1271. 
drawing    to    defraud.     See    tit     Bank 
Checks. 

CHILD.    See  tit  Children. 

contributing  to  delinquency  of,  3245. 

failure  of  adult  to  provide  for  parent 
misdemeanor  when,  2070. 

lewd  and  lascivious  conduct  with,  anno- 
tation, 2074,  3244. 

CHILDREN 

abandonment  and  neglect  of.  See  tit 
Abandonment  and  Neglect  of  Chil- 
dren. 

adoption  of.  See  tit  Adoption  of  Chll- 
dren. 

contracts  of,  annotation,  825. 
crime  against  annotation,  4090. 
custody  and  support  of,  2834. 
custody  of  in  divorce,  annotation,  846. 
hiring,  receiving,  etc.,  under  certain  ages 

for  particular  purpose,  punishment 

2071. 

immoral  practices  in  presence  of,  pen- 
alty, 2071. 

inheritance  by  illegitimate,  2929,  3179. 

persons  receiving,  hiring,  etc.,  children 
for  employment  in  certain  places, 
2071. 

sending  to  immoral  places,  penalty,  2071. 

support  of,  2834. 

unborn,  annotation,  825. 

CHINESE 
language    is    not    "ordinary"    language 

within  meaning  of  9  426,  C.  C.  P., 

1442. 
separate  schools  to  be  maintained  for, 

191. 

CHINESE  SHRIMP  NET 
prohibited,  2131. 

CHOSES  IN  ACTION 
assignment  of  wages,  1013. 
future  and  open   current  account  is  a, 
1011. 

CHUTES.     See  tit  Wharves,  Chutes  and 
Piers. 

CITATION 
by  publication  in  action  to  remove  attor- 
ney, 1373. 
to  person  supposed  of  having  embezzled 
estate  of  decedent  1871. 
penalty   for  failure  to  obey   citation, 
1871. 
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authorities  of  to  notify  board. of  control 

and  state  treasurer  of  bonds  for  sale, 
84. 

certified  copies  of  assessment-book  for, 
438. 

CITIES  AND  COUNTIES 

registration  districts  in,  116. 

CITY   AUTHORITIES.     See   tit   Common 
Council. 

to   notify    board   of   control    and    state 

treasurer  of  bonds  for  sale,  94. 

CITY  BOARDS  OF  EDUCATION 
election  of,  3482. 
general  powers  of,  2497. 
powers  and  duties  of.     See  tit  School 
Trustees,  "powers  and  duties  of." 
CITY  LOTS 
lease  of  for  over  99  years  void,  989,  2900. 
of  minor  or  incompetent  limited  to  ten 
years,  2900. 

lease  of.    See  tit  Restraint  upon  Aliena- 
tion. 

CITIZENSHIP.    See  tit  Aliens. 
marriage  of  woman  with  alien,  effect  of 

on,  2356. 
restoration  of  state  prisoners  to,  2258. 

CITY  OF  LOS  ANGELES 

paramount  rights  of  in  water  of  Los  An- 
geles River,  1077. 
CIVIL  CASES 

fees  in  to  be  paid  in  advance,  802. 

CIVIL  LIABILITY 
relief  of  militia  from,  248. 

CIVIL  LIBEL 
damages  for,  1282. 

CLAIM  AND  DELIVERY 
as  to  generally,  annotation,  1582,  3963. 
conversion  of  property,  sufficiency  of  evi- 
dence, 3066. 

correction  of  judgment  nunc  pro  tunc, 
3067. 

generally,  1490. 
Judgment  in,  annotation,  3987. 
partner    can   not   maintain   against  co- 
partner, 1226. 

possession  and  ownership,  pleading  and 

evidence,  3067. 
protection  of  possession  of  property,  1491. 
recovery  of  leased  chattel,  3067. 
release  of  sureties  on  undertaking,  3067. 
review  and  modification  on  appeal,  3068. 


CLAIMS 

against  counties.  See  tit.  Claims  Against 
County, 
district  attorney  not  to  favor,  597. 

CLAIMS    AGAINST    COUNTY.      See    tit 
County, 
action  on  rejection,  564. 
claimant  may  sue  when,  564. 
district  attorney  not  to  favor,  597. 
experting  county  books,  2996. 
filing  claims,  2597. 
form  of  demand,  562,  2597. 
improper  to  be  rejected,  563. 
itemizing  of,  561,  2596. 
of  members  of  board  of  supervisors,  564. 
presentation  of,  562. 

by  officers  prohibited,  561. 
prohibited  contracts  form  no  basis  for, 

511. 
to  be  itemized,  561. 

CLAIMS   AGAINST   ESTATES  OF  DECE- 
DENTS 
action  on,  pleading,  3171. 
allowance  and  rejection  of,  3171,  3184. 
allowance  in  part,  3186. 
as  to  generally,  1881-1884,  3171,  3182-3189. 
barred   by   statute   of  limitations,   1885, 

3186,  4050. 
claims  in  action  at  time  of  death,  3186. 
claims  must  be  presented  before   suit, 

1886,  3185. 
claims  of  executor,  etc.,  against  estate, 

3187. 
doubtful  claims  may  be  referred,  3187. 
effect  of  referee's  allowance  or  disal- 
lowance, 3187. 
filing  claim,  4050. 
filing  copy  of  printed  notice  to  creditors, 

1884,  3185. 
foreclosure   of    homestead   under   mort- 
gage, 1886. 
foreign  corporation,  3171. 
funeral  expenses,  3171. 
Interest  on,  3172. 
interest-bearing     claims,     payment     of, 

3188. 
judge  may  examine,  when  and  how,  1885, 

3186. 
limitation     of    presentation     of    claims 

against  estates,  1884,  1885,  3183,  3185. 
manner  of  closing  estate  where  claims 

unpaid    and    creditors    can    not    be 

found,  3188. 
notice  to  creditors,  1884,  3182. 
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CLAIMS    AGAINST     ESTATES    OF    DE- 
CEDENTS (continued) 
order   for   payment   of   debts   and   dis- 
charge of  executor  or  administrator, 
1914. 
payment  of  interest-bearing  claims,  3188. 
pleading  in  actions  on,  3171. 
presentation  of 
contest  and  action,  3172. 
verificaUon  of,  3172,  3183. 
within  what  time  to   be  made,   1884, 
1885,  3172,  3183,  3185. 
rejected  claima  to   be  sued   on   within 

three  months,  1885,  3185. 
sale  and  conveyance  of  property  of  dece- 
dents.   See  tit.  Sale  and  Conveyance 
of  Property  of  Deoedents. 
settlement  of  by  executor,  3188. 
statement  of  claim  to  be  verified,  3172, 

3183. 
superior  judge  may  present  claim,  3184. 
time  within  which  claims  must  be  pre- 
sented, 1884,  1885,  3183,  3185. 
verification  of  claim,  3172,  3183. 
where  property  insufficient  to  pay  mort- 
gage, 1913. 
CLAIMS 
gathering   against    regulation   a   misde- 
meanor, 2123. 
CLAIMS  AGAINST  THE  STATE 
approved  by  to  be  sent  by  the  controller, 

91. 
as  to  generally,  annotation,  90. 
audit  of,  91. 
disapproved  by,  when  claimant  may  sue, 

91. 
for  which  no  appropriation  was  made, 

91. 
hearing  on  rejected,  92. 
to  be  filed  with  controller,  19.  - 
when  to  be  presented,  90,  91. 
CLASSIFICATION 
of  board  of  supervisors,  527. 
of  counties,  514. 
change  of,  517. 
federal  census  to  govern,  517. 
CLASS  LEGISLATION 

as  a  constitutionality  of,  2386,  2387. 
CLERK  OF  SUPERIOR  COURT 
county  clerk  ex  officio  is,  2029. 
duty  of  upon  appeal  in  criminal  cause, 

2230. 
to  call  list  of  jurors  summoned,  3934. 
to   deliver   carbon   copy   of   transcribed 
notes  of  reporter  in  criminal  case, 
while  appeal  taken,  2231. 
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CLERK  OF  SUPREME  COURT 
deputies  to,  saUiieB  of,  240iL 
affloee  of,  101. 
salary  c^,  101. 
stenographer  for  and  salary,  2407. 

CLERKS 

of  attorney-general.  See  tit  Attorney- 
General. 

of  board  of  supervisors.  See  tit  Board  of 
Supervisors. 

of  justices'  court  See  tit  Justices'  Court. 

of  school  district  when  and  how  elected, 
190. 

of  superior  court  See  tit  Cleric  of  Supe- 
rior Court 

of  supreme  court  See  tit  Clerk  of  Su- 
preme Court 

to  transmit  prepared  record  on  appeal  by 
new  and  alternative  method,  1608. 

CLOSE  SEASON.    See  tit  Game  Laws, 
for  fish,  2120. 

COAL 

sale  of  under  false  name,  a  misdemeanor, 
3206. 

COAST   ARTILLERY.     See   Ut    National 

Guards. 
CODICIU    See  tit  Wills. 

COHABITATION 
living  in  state  of  and  adultery,  2067,  2068, 
3242. 

COLLATERAL  INHERITANCE-TAX.    See 
tit  Taxes  and  Taxation, 
as  to  generally,  annotation,  462,  3611. 

accrues  when,  454. 

amendment  and  repeal  of  statute  regu- 
lating, 455,  464. 

amount  of  estates  passing,  455. 

appeal  and  error  in  actions  respiting, 
455. 

appearance  to  resist  deduction,  efTect  of, 
459. 

applicability  of,  465. 

as  to  nature  of  tax,  3612. 

benevolent  and  charitable  associations, 
as  to  applicability  to,  465,  456. 

bonds,  of  foreign  corporations,  456. 
of  United  States,  456. 

charitable  and  benevolent  associations, 
455,  456. 

classification  and  progressive  features  of, 
effect  and  validity,  456. 

collection  and  enforcement  of,  456. 

colleges  not  exempted,  456. 

community  property  liable  under,  456. 


COLLATERAL  INHERITANCE-TAX  (con- 
tinued) 

computation  of  tax,  467. 

constitutionality  of,  466,  361 Z 

construction  of,  467. 

conveyance  by  husband  prior  to  passage 
of,  3612. 

conveyance  in  consideration  of  support 
not  subject  to,  457. 

corporation  bonds  and  stocks  included, 
157. 

cort^oraUons  are  included,  457. 

cost  of  litigation  to  be  deducted,  458. 

court  order  necessary  to,  469. 

debts,  bequests  in  payment  of,  458. 

deduction  of  tax,  467,  468. 

deductions  which  may  be  made,  458. 

deeds  in  contemplation  of  death,  470. 

definition  and  history  of,  463. 

department  of,  2392. 

deposits,  situs  of  for  purpose  of  taxation, 
458. 

devises  and  bequests,  effect  of  renuncia- 
tion of,  458. 

discriminations    between    domestic   and 
foreign  corporations,  etc.,  459. 

disposition  of  proceeds,  469. 

disputed  claims  against  estate  deducted, 
459. 

form  of  receipt  for,  469. 

effect  of  appearance  to  resist  deduction, 
459. 

equitable  conversions  applicable  to,  46a 

estate  for  years,  460. 

estates  or  interests  liable  to,  460. 

excessive  payment,  469. 
method  of  recovery  of,  469. 

exemption  clauses,  in  act,  459. 

exemptions,  459. 

imposed  when,  461. 

incorrect  statement  of,  469. 

increase  or  decrease  of  estate,  469. 

inheritance-tax  department  of  state  con- 
troller, 42. 

institutes  liable  to  tax,  46Z 

insufficient  payment  469. 

interests  liable  to  tax,  462. 

mode  of  computing,  469. 

nature  of  inheritance-tax,  461. 

payment  of  debt  462. 
of  partial  distribution,  469. 
of  penalties,  462. 
of  tax  distribution,  record  of,  468. 
of  taxes,  462. 

persons,  institutes,  and  interests  liable  to 
the  tax,  462. 


GBNKRAJL    IMDBX. 

[Black-faced  numerals  indicate  paffes.] 


COLLATERAL  INHERITANCE-TAX  (con- 
tinued) 

power  to  impose  the  tax,  4^ 

procedure,  practice,  and  rules,  466. 

proceedings  to  collect,  3612. 

property  liable  to  the  tax,  463»  8612. 

rates,  deduction  of  exemption,  and  com- 
putation tax,  467. 

recovery  of  excessive  payment,  method 
of,  469. 

repeal  and  amendment  of  statute  govern- 
ing, 455,  464. 

right  to  take  property  by  inheritance  or 
will,  464. 

rules  of  banks,  470. 

rules  of  practice  of  controller's  office,  469. 

situs,  rules  governing,  as  aftectlng,  464. 

statutory  provisions  affecting,  464. 

time  of  accrual  of,  464. 

treasurer's  conmiission  and  appraiser's 
fees,  470. 

valuation  of  property,  as  of  what  date 
determined,  3613. 

COLLECTION  OF  PROPERTY  TAX.    See 
tit  Taxes  and  Taxation, 
amount  of  personal  tax  to  be  collected, 

how  determined,  493. 
application   to   purchase   land   sold   for 

taxes,  costs  accruing  to,  481. 
cancellation     of     erroneous     tax-assess- 
ments, 488. 
compensation  of  tax-collector  for  serving 

notice,  480. 
controller  to  furnish  blanks,  478. 
deed  to  purchase  at  delinquent  tax-sale, 
481. 
form  of,  481. 
recitals  in  are  conclusive  evidence  of 

what,  488. 
recitals  in  primary  evidence  of  what, 
482. 
delinquent-list,  as  to  what  to  contain,  472. 

publication  of,  472. 
delinquent  property  sold  to  state  by  oper- 
ation of  law,  474. 
erroneous  collection  taxes,  as  to  gener- 
ally, 487. 
in  school  district,  487. 
supervisors  may  refund,  487. 
verified  claim  for,  487. 
erroneous   tax-assessments,   cancellation 

of,  488. 
executors  may  redeem  from  tax-sale,  490. 
extension   of  time   for  performance  of 
public  duty,  effect  on,  471. 
1917  Sup. — 48. 


COLLECTION  OF  PROPERTY  TAX  (con- 
tinued) 
fees  and  mileage  for  sale  of  personal 

property,  486. 
fees  for  selling  personal  property  and 

mileage,  486. 
heirs  may  redeem  from  tax-sale,  490. 
improvements  on  land  sold  to  state  not 

to  be  removed,  475,  2588. 
land  sold  to  state  for  taxes,  improve- 
ments not  to  be  removed,  475. 
list  mailed  to  owner,  475. 
notice,  authority  of  tax-collector  to  serve, 

480. 
notice  published  to  state  what,  2587. 
owner  delinquent,  list  to  be  mailed  to, 

475. 
payment  of  taxes  under  protest,  action 
within  six  months,  491. 
amount  due  county  from  state,  491. 
requirement  that  protest  be  in  writing, 
491. 
penalty  on  delinquent  taxes,  2587. 
personal  property,  fees  and  mileage  for 

selling,  486. 
personal  tax,  amount  to  be  collected,  how 

determined,  493. 
property  not  redeemed  in  five  years  to  be 

sold  to  highest  bidder,  475. 
publication  of  delinquentrlist,  when  made 

and  what  to  contain,  472. 
record  of   sale  to   be  kept  by   tax-col- 
lectors, 476. 
redemption  from  tax-sale,  act  respecting 
does  not  apply  to  state  lands  when, 
490. 
by  heirs,  executors,  etc.,  490. 
consummation  of,  490. 
duty  of  auditor  on,  490. 
duty  of  treasurer  on,  490. 
payment  of  money  on,  title  of  state 

ceases,  490. 
penalties  on,  490. 

how  computed,  490. 
receipts  to  be  recorded,  490. 
right  to  redeem  land  sold  for  taxes,  480. 
sale  by  state  of  lands  acquired  by  taxes, 

annotation,  497. 
sale  of  property  for  taxes,  record  of  to  be 

kept  by  tax-collector,  476. 
second  installment,  delinquency,  471. 
state  lands  not  fully  paid  for  sold  for 
taxes,  478. 
distribution  of  money  received,  484. 
entry  and  sale  of,  484. 
land  subject  to  resale,  485. 
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COLLECTION  OF  PROPERTY  TAX  (con- 
tinued) 

money  distributed,  485. 
preference  to,  484. 
procedure  to  recover  interest,  485. 
provision    not    applicable    to    certain 

lands,  485. 
restoration  to  former  estate,  484. 
suit  for  collection  of,  475. 
tax-collector  to  keep  record  of  property 

sold,  476. 
tax-collector  to  represent  state,  480. 
tax-deed,  form  of,  477. 
made  after  five  years,  477. 
no  charge  for,  478. 
recitals  in  conclusive  evidence  of  what, 

483. 
recitals  in  primary  evidence  of  what, 

482. 
recordation  of,  478. 
taxes  become  delinquent  when,  471. 

COLLEGE  OF  LAW.  See  Ut.  Hastings  Col- 
lege of  Law. 
diploma   granted   by   certain,   effect   of, 
1369. 

COLLEGES  AND  SEMINARIES 
articles  of  incorporation,  contests  of,  969. 
board  of  trustees,  acts  subject  to  consent 
and  approval  of  organization,  970. 
additional  trustees  to  be  elected  by, 

970. 
classification  of,  969. 
course  of  study  to  be  prescribed  by, 

970. 
direction    and    prescribed    course    of 

study  and  discipline,  970. 
discipline  to  be  prescribed  by,  970. 
literary  honors  to  be  granted  by,  970. 
may  sell,  mortgage,  lease,  and  dispose 

of  property,  970. 
powers  of,  969. 
president  of  college  or  seminary  to  be 

appointed  by,  970. 
president  to  be  elected  by,  969. 
professors  and  tutors  to  be  appointed 

by,  970. 
property  to  be  held  by,  970. 
quorum,  969. 

salaries  to  be  fixed  by,  970. 
vacancy  in  seat  of  trustee  to  be  de- 
clared by,  970. 
vacancy  to  be  filled  by,  970. 
consolidation  of,  970. 

COLORS.    See  Ut.  United  States  Flag, 
of  national  guards,  269. 


See   State 


See    tits. 


COMMANDER-IN^HIEF.  See  tits.  MilltU; 
National  Guards. 

COMMENCEMENT    OF    CRIMINAL     AC- 
TIONS 

time  of,  2149. 
COMMISSION 
of  fish   and  game,   meaning  of,  powers 

and  duties,  27. 
of  oflicers  of  militia  called  into  active 

service,  247. 
on  sale  of  real  estate  of  deceased  to  pay 
legacies,  1891. 
COMMISSION    MERCHANTS 
duties  of,  2105. 

false  statements  concerning  price  of  con- 
signment, 2105. 
COMMISSION    OF    LUNACY. 

CommlMlon  of  Lunacy,  etc. 
COMMISSIONED     OFFICERS. 

Militia;  National  Guards. 
COMMISSIONER 
jury.    See  tit.  Juror  and  Jurors, 
of  horticulture.     See  tits.  County  Board 
of  Horticulture;  State  Commission  of 
Horticulture, 
of  insurance.     See  tit.   Insurance  Com- 
missioner. 
COMMISSIONERS 
fish,  general  duties  of,  87. 
to  assess  charges   for  reclamation  dis- 
trict, to  be  appointed  by  board  of 
supervisors,  391. 
to  make  assessment-lists,  394. 
COMMITMENT 
of  incompetents  other  than  insane  pe^ 

son,  294. 
of  inebriates  and  drug  habitues,  290. 
of  insane  persons.     See  tit.  Insane  Per. 
sons. 
COMMITTEE.    See  tit  Corporations. 
COMMON  CARRIERS 
as  to  generally,  annotations,  1207,  1203. 
luggage,  defined,  1209. 
of  persons,  annotations,  1209. 
of  property,  annotations,  1210. 
COMMON  COUNCIL 
of  municipal  corporation,  powers  of,  816. 
to  notify  state  board  of  control  and  state 
treasurer  of  bonds  for  sale,  3446. 
COMMON  COUNT 

pleading  sufficient,  annotation,  3954. 
COMMUNITY  PROPERTY 
action  by  wife.  2829. 
conflict  of  laws  respecting,  2829. 
conveyance  of  real  estate  by  or  to  mar- 
ried woman,  3791. 
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COMMUNITY  PROPERTY  (conUnued) 
disposition  of  by  will,  1062. 
disposition  of  on  death  of  owner,  1932, 
3194. 

disposition  of  on  divorce,  annotation,  849, 

3789. 
distribution  of,  1073. 
evidence  as  to,  2829. 
gift  of  to  wife,  2831. 
power  of  husband  over,  annotation,  861. 

personal  property,  3793. 

real  property,  3794. 
separation  agreement  releasing,  2830. 
transfer,  estoppel,  3830. 

COMPELLING    ATTENDANCE    OF    WIT- 
N ESSES.    See  tit.  Witnesses. 

COMPENSATION 

of  county  officers.    See  tit.  Salaries  and 

Fees  of  County  Officers, 
of  guardians,  1944. 

of  sheriffs  for  transporting  prisoners  and 
insane  persons.    See  tit.  Sheriffs. 

COMPLAINT.    See  tlL  Pleadings, 
as  to  sufficiency  of,  annotation,  1442-1449. 
by   architect,   alleging   compliance   with 

statute,  3062. 
causes  of  action  that  may  be  Joined  in, 

1449. 
common  count,  annotation,  3950. 
in  action  for  partition  must  contain  what, 

1619. 
in  action  for  specific  performance.     See 

tit.  Specific  Perfornnance. 
as  to  generally,  annotation,  1294. 
in  action   to  foreclose   mechanic's   lien, 

1783. 
in  eminent  domain,  contents  of,  1822. 
in  foreclosure,  sufficiency  of,  1249. 
in  justices'  court,  2029. 
in  summary  proceedings  to  obtain  land, 

verification,  1760. 
Joinder  of  causes  of  action,  3062. 

what  causes  may  be  joined,  3065. 
statement  of  facts  in  divorce  complaint, 

1449. 
what  to  contain,  3950. 

COMPOSITION  AND  STRENGTH 
of    national    guard.     See    tit.    National 
Guard. 

COMPROMISE  AND  SETTLEMENT 
in  civil  cause,  offer  of.  See  tit.  Judgnnent 

(In  justices'  court), 
in  criminal  cause,  annotation,  2240. 

CONCLUSIVE   EVIDENCE 
recitals  in  tax-deed  are  as  to  what,  483. 


CONCURRENCE 

necessary  in  Justices  to  transact  busi- 
ness, annotation,  1338. 

CONDEMNATION 
in  eminent  domain.    See  tit.  Eminent  Do- 
main. 

CONDITIONAL  OBLIGATIONS 

attempted  rescission,  1091. 
notice  of  willingness  to  perform,  1091. 
"provided,"  as  creating  a  condition  prece- 
dent or  subsequent,  1089. 
as  creating  a  covenant  of  limitations, 

1090. 
effect  of  use  of  in  creating,  annotation, 
1088. 
tender  of  performance,  1091. 
CONDUCT 
indecent   and    offensive   as   a   nuisance, 

1307. 
lewd  and  lascivious,  with  child,  annota- 
tion, 2074. 

CONFLAGRATION 

loss,  injury  or  destruction  of  records  by, 
recording  instrument,  588. 
CONGRESSIONAL  DISTRICTS 

division  of  state  into,  14,  2380. 
CONSENT 
actual   fraud  in  obtaining,  what  consti- 
tutes, annotation,  1111. 
as  to  what  constitutes,  2036. 
duress  in  obtaining,  annotation,  1110. 
fraud  or  deceit  in  obtaining,  annotation, 

1108. 
in  a  charge  of  assault  to  commit  sodomy, 

no  defense,  2059. 
judgment  by,  1324. 

necessary  to  adoption  of  child  when,  865. 

undue  Influence  in  obtaining,  annotation, 

1114. 

CONSIDERATION.    See  tit  Negotiable  In. 

strument  Law. 

cancellation  for  want  of,  of  deed  which 

is  a  mortgage,  1296. 
for  contract,  annotation,  1118. 
goodi    sufficient,    and    valuable,    annota- 
tion, 3845. 
CONSIGNEE 
duties  of,  2105. 

false  statements  by  concerning  price  of 
consignment,  2105. 
CONSIGNMENT 
false  statements  by  consignee  concern- 
ing price  of,  2105. 
CONSPIRACY 
as  to  generally,  annotation,  4082. 
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CONSTABLE.     See  Ut  Sherifft  and  Con* 
•tablet, 
duties  of,  608,  2609. 
fees  of,  799. 
is  a  peace  officer  and  may  arrest  without 

warrant,  3294. 
liability  for  conversion,  2609. 
removal  for  neglect  of  duty,  2610. 
salary  of.     See  tit  Salary  and  Feet  of 

County  OfFlcert. 
sections  of  code  applicable  to,  606. 
to  serve  writs,  etc.,  609. 
CONSTITUTION 
copy  of  to  be  provided  for  voting  places 

where    amendments   are   submitted, 

133. 
CONSTITUTIONAL  AMENDMENTS 
advertisement  of  purpose,  statement  in, 

132, 
contents  of  pamphlet,  133. 
CONSTITUTIONAL  LAW.  See  Ut  Mechan- 
Ics'  Liens, 
as  to  generally,  2385. 
class  legislation,  2386,  2387. 
constitutionality  of  statute  giving  right 

to  purchasers  to  use  of  water  for 

irrigation,  946. 
constitutionality  of  the  new  and  altera 

native  method  of  appeal,  1654. 
declaration  as  to  legislative  act  2386. 
due  process  of  law,  23(86. 
eight-hour  law,  2386. 
OQual  protection,  2386. 
freedom  of  contract,  2386. 
motor  vehicle  act,  2387. 
police  power,  2387. 
regulation  of  loan  brokers,  2388. 
regulation  of  payment  of  wages,  2388. 
regulation    of    practice    and    procedure, 

2388. 
tenement  house  act,  2389. 
unequal  burden,  2389. 
CONSTRUCTION 
of  article  providing  for  permanent  road 

divisions,  352. 
of  codes,  rules  for,  annotation,  1313. 
of  new  and  alternative  method  of  appeal, 

1654. 
of  statutes   and  instruments,   rules   for, 

1965. 
of  terms,  1966. 

of  wills.    See  tit  Interpretation  of  Wills, 
of  words  and  phrases,  annotation,  823. 
provisions  similar  to  existing  laws,  how 

construed,  annotation,  821. 
rules  of,  annotation,  821. 


CONSTRUCTIVE  DELIVERY 

on  transfer  of  property,  1022. 
CONSTRUCTIVE  NOTICE.  See  Ut  Notice. 

conveyance  filed  with  recorder  is,  1038. 

CONSTRUCTIVE  TRUSTS.    See  Ut  Uses 
and  TrutU. 

as  to  generally,  1004,  1005,  1213. 
CONTAGIOUS  DISEASES 

duUes  of  coroner  regarding,  359. 

public  laundry  reo^ving  linen,  eta,  from 
hospitals    where    treated    a    misde- 
meanor, 2088. 
CONTEMPT 

failure  to  appear  before  legislature  as  a, 
21. 

in  justices'  courts.  See  Ut  Justices' 
Courts. 

of  court    See  Ut  Contempt  of  Court 
CONTEMPT  OF  COURT 

acts  of  omission  which  are,  1797. 

atadavit  as  basis  of  proceedings,  3147. 

as  to  generally,  annotaUon,  1797-1800, 
3147. 

enforcement  of  order  in  mechanic's  lien 
foreclosure  by  proceedings  in,  3145. 

imprisonment  in  saUsfacUon  of  fine,  1711. 

in  Justices'  court  See  Ut.  Justices'  Court 

re-entry  of  property  after  evicUon,  when 
a,  1801. 

review  of  order  on  appeal,  3148. 
CONTEST 

of  election.    See  Ut  Election  Contest 

of  right  to  land.    See  Ut.  Contest,  Land. 

of  will.    See  Ut  Contest  of  Wills. 
CONTEST,  LAND 

action  to  determine  conflict  how  dis- 
posed of,  378. 

certificate  of  land  sold  but  not  owned  by 
state,  423. 

certificate  of  purchase,  duplicate  for  lost 
420. 

compensaUon  of  district  attorney  in  pro- 
ceedings against  delinquent  land  pur- 
chasers, 423. 

costs  of  suit  against  delinquent  pur- 
chasers taxed  and  collected,  423. 

duplicate  for  lost  cerUficate  of  purchase, 
420. 

duplicate  patent  for  swamp  lands,  Issu- 
ance of,  421. 

failure  to  pay,  works  forfeiture,  419. 

forfeiture  for  failure  to  pay,  419. 

issue  of  duplicate  patent  for  swamp 
lands,  421. 

of  right  to  purchase  lands  uncovered  by 
recession,  etc.,  412. 
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CONTEST,  LAND  (continued) 

patent  to  be  repecJed  by  register  when, 
420. 

register  to  furnish  statement  of  delin- 
quents to  district  attorney,  422. 

register  to  prepare  patent  when,  420. 

swamp  lands,  issuance  of  duplicate  pat- 
ent for,  421. 

CONTEST  OF  ELECTION.    See  tit  Elec- 
tion Contest. 

CONTEST  OF  PROBATE  OF  WILL 

as  to  generally,  1838,  3166,  4937. 

compromise  of  contest,  3166. 

contestant  to  file  grounds  of  contest,  1850. 
petitioner  for  probate  may  reply,  I860. 

costs  and  counsel  fees,  3166. 

ftaud  and  undue  influence,  1840. 

hearing  of  contest,  annotation,  4040. 

interest  of  contestant,  3166. 

Jury  trial,  3166. 

proponent  of  will  for  probate  may  reply 
to  statement  of  contestant,  1850. 

res  Judicata,  foreign  will,  3166. 

service  of  citation,  3167. 
CONTEST  OF  WILL  AFTER  PROBATE 

as  to  generally,  1841,  1842,  3167. 

citation  to  be  issued  to  parties  interested, 
1852. 

failure  to  issue  citation  in  season,  3167. 

hearing  had  on  proof  of  service,  1852. 

undue  influence  and  insanity,  3167. 

will  in  favor  of  husband,  3168. 

CONTINGENT  EXPENSES 
of  insurance  commissioner,  84. 

CONTINGENT  INTEREST 
in  property,  annotation,  985. 

CONTINUANCE.    See  tit  Trial. 

CONTRACTS.    See  tit.  Mechanics'  Liens. 

acceptance  of,  annotation,  1117,  2940. 

as  to  generally,  annotation,  1105. 

between  husband  and  wife,  annotation, 
854. 

board  of  supervisors  not  to  be  interested 
in,  808. 

breach  of 
action  for,  2937. 
damages  for,  2938. 

building.  See  tit  Building  and  Construc- 
tion Contracts. 

by  persons  of  unsound  mind,  annotation, 
826. 

by  realty  broker,  1107. 

compromise  boncernlng  water  rights, 
2938. 

consent    See  tit.  Consent 
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CONTRACTS  (continued) 

procured  by  fraud  or  deceit    See  tit 
Fraud  and  Deceit 

consideration  for,  as  to  generally,  anno- 
tation, 1118»  2938,  3846. 

contemporaneous  parol  agreement  1127. 

correspondence  and  conversation  prior  to 
agreement  1127. 

cropping,  2938. 

determination  of  place  of  execution,  1131. 

eztin^ruishment  of.     See  tit  Extinguish- 
ment of  Contracts. 

for  county  buildings,  not  to  be  altered, 
560. 

for  promotion  of  aeronautical  exhibition, 
2938. 

for  sale  of  land,  alternative  remedies  of 
vendor  for  breach  of  vendee,  1279. 
breach,  measure  of  damages,  1278. 
specific  performance,  1278. 

for  street  work,  waiver  for  invalid  speci- 
fications in,  1271. 

for  supplies  for  state  institutions  to  be 
submitted  to  board  of  control,  95. 

for    supplying    papers     for    newspaper 
route,  2939. 

for  supplying  steam  for  buildings,  2939. 

freedom  of,  eightrhour  law  as  interfering 
with,  2386. 

in  restraint  of  trade,  annotation,  1106. 

interpretation  of,  as  to  generally,  anno- 
tation, 1128-1130,  2930. 
time  of  performance,  2940. 

legality  of  agreement  2940. 

market  value,  bad  faith,  1278. 

may  be  destroyed  or  returned  by  county 
recorder  when,  588. 

minor  may  disafiirm  when,  annotation, 
825. 

misrepresentation,  2940. 

monopolies  prohibited,  annotation,  1106. 

mutuality,  2940. 

of  Indemnity,  as  to  generally,  1238. 

of  infants,  annotation,  825. 

of  mechanic's  lien  law,  1771. 

of  persons  without  understanding,  anno- 
tation, 825. 

of  sale,  annotation,  1116. 

of  state  prison,  2259. 
notice  of  letting,  2259. 

offer  and  acceptance,  2940. 

parties  to,  1107. 

prohibited,  forms  no  basis  against  county, 
511. 

public  policy,  annotation,  1106. 

ratification  of  agreement  2940. 
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CONTRACTS  (continued) 
reducing  to  writing 

as  to  generally,  2940. 

necessity  of»  2941. 
reformation  of.     See  tit.  Reformation  of 
Contract. 

as  to  generally,  annotation,  1137-1144. 
rescission  of.   See  tit  Reeciseion  of  Con- 
tract 

time  for  exercising  right  laches,  2949. 
revocation  of,  1117. 
rules  of  Interpretation,  2941. 
signing 

misrepresentation,  effect  of,  2940. 

place  of,  2940. 
time,  lapse  of,  1117. 

of  performance,  2940. 

reasonable,  and  questions  of  fact  1117. 
title   at  time  of   performance   controls, 

1278. 
to  do  work,  2941. 

unlawful.    See  tit  Unlawful  Contracts, 
validity  of,  2941. 

what  contracts  must  be  in  writing,  as  to 
generally,  1121. 

of  realty  brokers,  1123. 

CONTRACTOR.    See  tit  Meclianlca'  Lient. 

CONTRACTOR'S  INTEREST 
lin&itatlon  of  action  to  enforce,  1394. 

CONTRIBUTING  TO  DELINQUENCY 
of  minor,  3245. 

CONTRIBUTORY  NEGLIGENCE 
as  to  effect  of  in  action  for  damages 

against  employer,  annotation,  1194. 
as  to  generally,  annotation,  1153. 
as  to  in  reference  to  railroads,  annota- 
tion, 938. 

CONTROLLER  OF  STATE 
approved  claims  to  be  sent  to,  91. 
board  of  control  to  report  to,  92. 
claims  against  state  to  be  filed  with,  19. 
duty  to  furnish  tabulated  statement  to 

legislature,  19. 
duty  to  send  out  blanks  to  be  filled  by 

heads  of  departments,  18. 
duty  to  send  out  blank  to  senate  and 

members  elect  of  legislature,  19. 
employees  of,  40,  3431. 

salary  of,  41. 
general  duties  of,  38. 

inheritance-tax  department,  42,  2392,  3432. 
may  draw  warrant  after  appropriation  by 

board  of  control,  92. 
salaries  of  employees  of,  41,  3431. 
salary  of,  40. 
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CONTROLLER  OF  STATE  (conUnued) 
to  furnish  blank  deeds  for  property  sold 

for  taxes  and  not  redeemed,  478. 
transfer  by  of  moneys  of  state  general 

fund,  41. 
transfer  to  school  fund  by,  amount  per 

pupil,  41,  2391. 

CONVENTIONS 

of  political  parties  for  nominating  pur- 
poses, etc.    See  tit.  Election  Laws. 

of  superintendents  of  schools,  power  of 
superintendent  of  public  instruction 
to  call,  169. 

CONVERSION 
as  to  generally,  annotation,  1490,  1491. 
of  personal  property,  action  of  damages 
for,  as  to  generally,  annotation,  1284. 
averments  and  proof,  1284. 
fraudulent  sale,  1285. 
measure  of  damages  for,  as  to  gener- 
miy,  1285. 
in  action  for  conversion  of  corporate 

stock,  1285. 
in  action  for  conversion  of  ore  in  the 
ground,  1285. 
place  of  performance  controls  contract 

1285. 
trust  property,  1285. 
of  pledged  property,  limitation  of  action 

for,  1393. 
of  school  fund  into  bonds,  94. 
prior  to  written  agreement,  evidence  of, 
1127. 

CONVEYANCE.    See  tit  Recording, 
and  sale  of  property.   See  tit.  Estates  of 

Decedents. 
by  guardian,  1947. 
not  recorded,  void. when,  1039. 
term  defined,  1040. 

CONVICTS 
credits  of.    See  tit  State  Prison. 
employment  of,  2261. 

COOK 

for  laborers,  lien  for  claim  of,  1107. 
co-operative      BUSINESS      ASSOCIA- 
TIONS 

as  to  generally,  annotation,  971. 

method  of  calling  meetings  of,  2898. 

co-operative  corporations 

articles  of  incorporation,  976. 

amendment  of,  977. 
by-laws  of,  976. 
corporations,  978. 
formation  of,  975. 
membership  of,  975. 


[BUck-faced  aumerala  Indicate  pa^es.] 


CO-OPERATIVE    CORPORATIONS     (con- 
tinued) 
particular  corporations,  978. 
powers  of,  977. 
purpose  of,  975. 
quo  warranto,  against,  977. 
voting,  978. 

CO-OWNERS 
of  mining  claim.   See  tit.  Mines  and  Min- 
ing. 

CORONER 
bodies  to  be  buried  by,  cost  of  burial, 

590. 
cost  of  burial  of  bodies  by,  590. 
deceased  persons,  property,  duty  as  to, 

591. 
disposition  of  moneys  received  from  by 

treasurer,  3626. 
duties  of,  590. 
as  to  property  of  deceased  persons,  591, 

3626. 
regarding    contagious     diseases,    359, 

3548. 
to  keep  official  register,  2603. 
fees  of,  802. 
Inquests  by,  duty  of  district  attorney  to 

be  present,  2253. 
justice  of  the  peace  to  act  as,  when,  591. 

must  cause  bodies  to  be  buried,  cost  of 
burial,  590. 

must  keep  official  register,  591. 
official  register  to  be  kept  by,  591,  2603. 
power  of  deputy,  3627. 
property  of  deceased  persons,  duty  as  to, 
591,  3626. 

property  received  from  by  treasurer,  579, 
3626. 

salary  of.    See  tit  Salaries  and  Feet  of 

County  OfFlcers. 
sale  of  property  at  public  auction,  3627. 
sherifT,  to  act  as  when,  592. 
to  act  as  public  administrator  when,  607. 
to  act  as  sheriff  when,  592. 
to  execute  process  when,  603. 

CORONER'S  INQUEST 
duty  of  district  attorney  to  be  present, 
2253. 

CORPORATE  BONDS 

as  to  generally,  annotation,  908. 

CORPORATE  POWERS.    See  tit  Corpora- 
tions, 
as  to  generally,  annotation,  904,  907. 
bonded  Indebtedness,  how  created,  905. 


CORPORATE  POWERS  (continued) 
certificates  of  increase  or  diminution  of 
stock,  906. 
what  certificate  shall  state,  907. 
where  filed,  907. 
consolidation  of  Indebtedness,  906. 
diminishing  capital  stock,  905. 
notice  to  stockholders,  906. 
directors  may  diminish  stock  and  create 

indebtedness,  906. 
fictitious  Increase  of  capital  stock  void, 

905. 
how  bonded  Indebtedness  may  be  created 
or  Increased,  905. 
notice  to  stockholders,  905. 
how  capital  stock  may  He  Increased  or 
diminished,  905. 
notice  to  stockholders,  905. 
increasing  capital  stock,  905. 
notice  to  stockholders,  905. 
limitation  of  diminution  of  stock,  906. 
notification  to  stockholders  as   to  pro- 
posed change  of  capital  stock  or  in- 
debtedness, 905. 
publication  of  notices,  907. 
time  in  which  must  be  organized  and 
continuous  of  business,  annotation, 
904. 

CORPORATE   STOCK 

method  of  valuation  of  for  purposes  of 
taxation,  annotation,  429. 

CORPORATIONS 
accident  Insurance  corporations.    See  tit 
Mutual  Life,  Health,  and  Accident  In- 
surance Corporations, 
action  against  1414. 
action  against  for  recovery  of  stock  sold, 

limitation  of,  903. 
action  to  recover  assessment  on  stock, 

annotation,  903. 
actions  by,  annotation,  3806. 

findings  as  to  corporate  capacity,  2838. 
affidavit  of,  authorized  to  act  as  executor, 

etc,  2854. 
annual  meetings,  duty  to  call,  2842. 
articles  of  Incorporation.     See  tit  Arti- 
cles of  Incorporation.  • 
assessment  of  stock 
action  to  set  aside  sale  of  delinquent 

stock,  2838. 
as  to  generally,  90S,  2838. 
for  purposes  of  taxation.  See  tit  Taxes 

and  Taxation. 
sale  of  delinquent  stock,  2838. 
limitation  of  action  to  set  aside,  2838. 
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CORPORATIONS  (continued) 
as  to  generally,  annotation,  872,  2838. 

authority  of  officers  of,  2838. 
commercial  paper,  2838. 
purchases,  2839. 

to  sell  stock  or  employ  broker  therefor, 
2839. 
authorized  agent  of  to  furnish  statement 

to  state  board  of  equalization,  439. 
benevolent  See  tit.  Religious,  Social,  and 

Benevolent  Corporations, 
bonded  indebtedness,  how  created  or  in- 
creased, 905. 

notification  to  stockholders,  905. 
bonds  of 
as  to  generally^  908. 
burned,  procedure  to  obtain  duplicates, 
as  to  generally,  899. 
entry  of  Judgment,  900. 
form  of  summons,  899. 
indenmity,  900. 
Irregularities  in  issuing,  2840. 
mortgage  or  trust  deed  securing,  2839. 
negotiability  of,  2839. 
building  and  loan.    See  tit.  Building  and 

Loan  Associations, 
by-laws,  annotation,  3799. 
of  reclamation  district    See  tit  Recla- 
mation [>lstrict. 
certificate  of  approval  by  superintendent 

of  banks,  3798. 
certificate  of  incorporation,  secretary  of 

state  to  issue,  2856. 
certificate  of  increase  or  diminution  of 
stock,  as  to  generally,  906. 
what  shall  state,  907. 
where  filed,  907. 
certificates  of  stock,  when  and  how  is- 
sued, 897. 
changing  name 
as  to  generally,  2840. 
decree  to  be  filed  with  secretary  of 

state,  887. 
notice,  2840. 
changing  number  of  directors,  2840,  2857. 

•  3807. 
changing  place  of  business,  3802. 
charter,    forfeiture    for    failure   to    pay 

license-tax,  2842. 
colleges.     See  tit  Colleges  and  Semin- 
aries, 
consent  of  stockholders   to   conveyance 

by,  2841. 
consolidation  of  indebtedness,  906. 


CORPORATIONS  (continued) 
contraota 
and  their  ratification,  2841. 
of  officers,  whether  binding  on  them  as 
indiv^uals,  2841. 
co-operative  business  associations.     See 
tit    Co-operative    Business   Assocl*- 
tlons. 
corporate   bonds,  annotation,   908,  2839, 

2840. 
corporate    powers.     See    tit    Corporate 

Powers, 
corporation  sole,  continuous  life  of,  954. 
corporations  not  for  profit   See  tits.  Re. 
ligious,  Social,  and  Benevolent  Cor- 
porations;  Prevention  of  Cruelty  to 
Children,  etc.;   Agricultural,  Vltlcul- 
tural  and  Horticultural  Associations, 
creation  of  new  corporation,  2841. 
•assets,  transfer  of,  2841. 
merger  of  corporations,  2841. 
criminal  proceedings  against  2244. 
decrease  of  capital  stock,  how  made,  906. 
delinquent  stock  sale,  extension  of  time 

of,  902. 
directors.    See  tit  Board  of  Directors. 
may  diminish  stock  and  create  indebt- 
edness, 906. 
limitation  of  diminution,  906. 
dissolution  of  corporation,  2842,  3810. 
dissolution  of  trust  company.    See  tit 

Trust  Company, 
dividends.    See  tit.  Dividends. 

attachment  of  stock,  2842. 
duty  to  call  annual  meeting,  2842. 
elections,  890. 
majority  of  stock  must  be  represented 

at,  890. 
stock  of  minors,  insane  persons,  etc., 
how  represented  at  890. 
extension  of  corporate  existence,  as  to 
how  made,  914»  3810. 
certificate  filed  with  county  clerk  and 
secretary  of  state,  914»  3810. 
franchises  not  prolonged  by,  914. 
extension   of  time  of  delinquent  stock 

sale,  902. 
false  report  publishing,  2848,  4104. 
financial     statement     to     stockholders, 

when,  2856. 
fire  insurance  corporation.    See  tit  Fire 
and  Marine  Insurance  Corporations, 
foreign.    See  tit  Foreign  Corporations, 
forfeiture  of  charter  for  failure  to  pay 
license-tax,  2842. 
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CORPORATIONS  (continued) 
fraudulent    insolyencies    by.      See    tit 

Fraudulent  Insolvencies  of  Corpora- 

tiona. 
funds  of»  misappropriation  of  by  direct- 
ors, 2846. 
health  insurance  corporations.     See  tit 

Mutual  Life,  Health,  and  Accident  In* 

surance  Corporations, 
increase  of  capital  stock,  how  made,  906. 
indebtedness  of,  consolidation  of,  906. 
indemnifying  stockholders,  2843. 
indorsement  of  negotiable  instrument  by, 

effect  of,  3875. 
injunction  to  suspend  business,  how  and 

by  whom  granted,  1498. 
insurance  corporation.    See  tit  Insurance 

Corporations, 
issuance  of  stock  for  other  than  money, 

3807. 

liability  of  corporation  for  torts  of  em- 
ployees, 2844. 

liability  of  officers  for  false  entries,  etc., 
annotation,  891. 

liability  of  stockholders  of,  annotation, 
3804. 
as  to  creditors,  892,  2844,  3802. 
in  corporation  having  no  capital  stock, 

3802. 
in  "Umited''  corporaUon,  3802. 
in  foreign  corporation,  3803. 
joint  and  several  action  by  creditors, 

3803. 
on  unpaid  stock  subscription,  2844. 
"stockholders,"  who  are,  3803. 
trust  funds  in  hands  of  guardian,  etc., 

not  liable,  3803. 
who  are  stockholders,  2845. 
liability  of  stockholders  of  bank,  statute 

of  limitations,  2845. 
liability  of  stockholders  of  foreign  cor- 
poration, statute  of  limitations,  2846. 
lost  records,  certificates  of  stock,  etc., 

restoration,  910. 
majority  of  stock  must  be  represented  at 

elections,  890. 
marine  Insurance  corporations.    See  tit 
Fire  and  IMarlne  Insurance  Corpora- 
tions, 
meeting  of  stockholders  by  consent  valid 

when,  891. 
members  of,  who  are,  8803. 
minimum  capital  required  to  be  paid  in 

by  certain,  881. 
mining.    See  tit  Mining  Corporations. 


CORPORATIONS  (continued) 

misappropriation  of  funds  by  directors, 
2846. 

mortgage  insurance.  See  tit  Mortgage 
Insurance. 

mortgage  of,  2847. 

mutual  benefit  association.  See  tit 
Mutual  Benefit  and  Life  Association. 

mutual  life  insurance  corporation.  See 
Ut  Mutual  Life,  Health,  and  Accident 
Insurance  Corporations. 

name  of  new  insurance,  may  be  deter- 
mined by  insurance  commissioner, 
74. 

non-assessable  character  of  stock,  repre- 
sentation respecting,  2847. 

non-profit  co-operative.  See  tit.  Co- 
operative Corporations. 

non-profit  co-operative,  agricultural,  viti- 
cultural,  and  horticultural  associa^ 
tions.  See  tit  Agricultural,  Vitlcul- 
tural,  and  Horticultural  Associations. 

notes  and  mortgages  of,  2847. 

notice  of  increasing  or  diminishing  capi- 
tal stock  what  to  contain,  905. 

notices  to  be  published  how  and  where, 
907. 

officers  of 
liability  for  false  entries,  etc.,  891. 
trust  relation  of,  2852. 

place  of  business,  procedure  to  change, 
.     3802. 

proceedings  to  relieve  from  forfeiture  for 
failure  to  pay  tax,  3602. 

proxy,  revocation  of,  892. 
voting  by,  89Z 

public,  what  are,  annotation,  879. 

publication  of  false  report  2848. 

publication  of  notices,  how  to  be  made, 
907. 

railroad.    See  tit.  Railroad  Corporations. 

records  to  be  kept  by,  annotation,  912. 
what  and  how  kept  3808. 
what  by   corporations  for  profit  and 
others,  3809. 

reissuance  of  stock,  action  against  for- 
eign corporation  to  compel,  2848. 

religious.  See  tit  Religious,  Social,  and 
Benevolent  Corporations. 

religious  society,  954,  955. 

report  on  by  secretary  of  state  for  pur- 
poses of  taxation,  3592. 

restoration  of  lost  records,  certificates  of 
stock,  etc.,  910. 

sale  of  assets,  consent  of  stockholders, 
2848. 
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CORPORATIONS  (conUnued) 

savingB  and  loan.  See  tit.  Savings  and 
Loan  Corporations. 

secretary  of  state  to  issue  certificate  of 
incorporation,  2856. 

security  on  bonds,  Justification  of,  1724. 

seminaries.  See  tit.  Colleges  and  Semi- 
naries. 

shares  of  stock,  are  personal  property, 
898. 

how  transferred,  898. 
in   water   companies,    appurtenant   to 
land,  898. 
shares  of  stock  of  may  be  seized  on  exe- 
cution, 1590. 
social.    See  tit.  Religious,  Social  and  Be- 
nevolent Corporations, 
societies  for  prevention  of  cruelty  to  chil- 
dren and  animals.    See  tit  Society 
for   Prevention   of   Cruelty  to   Chil- 
dren. 

special  meeting  of  directors 
as  to  notice  of,  2848. 
minutes  of,  2848. 
waiver  of  notice  of,  2857. 
stockholders,  as  to  liability  of,  annota- 
tion, 89Z 
indemnifying,  2843. 
who  are,  3803. 
stockholders,  meeting,  by  consent  valid 
when,  891,  2858. 
duty  to  call,  2842. 
voting  at,  892. 
stockholders'  rights 
as  to  generally,  2849. 
note  in  payment  for  stock,  2850. 
stock  of 
action  for  recovery  of  stock,  limitation 

of,  annotation,  903,  2838. 
assessment  of,  900,  2838. 
as  to  its  sale  and  purchase,  2849. 
contract  to  purchase,  husband  and  wife, 

2849. 
extension  of  time  of  delinquent  stock 

sale,  902. 
issuance  of  for  other  than  money,  3807. 
non-assessable  character  of,  represen- 
tations as  to,  2847. 
reissuance  of,  action  to  compel,  2848. 
subscription  to  and  issuance  of,  2850. 
enforcement  of,  2850. 
limitation  of  action  to  compel,  2851. 
transfer  of 
guaranty  to  return  money  in  case  of 
dissatisfaction,  2851. 


CORPORATIONS  (continued) 

refusal    of    requested    registration. 


remedy  for  compelling  registration, 
2852. 
valuation  of  for  purposes  of  taxation. 

3578. 
waiver  of  sale,  action  to  recover  assess- 
ment, annotation,  903. 
street  railroad.    See  tit.  Street  Railroad 

Corporations, 
subscription  to   and  issuance  of  stock, 
2850. 
enforcement  of,  2850. 
limitation  of  action,  2851. 
suits  by,  annotation,  3806. 
suspension  of  power  for  failure  to  pay 
taxes,  3599. 
proceedings    for    relieving    forfeiture, 
360Z 
telegraph  and  telephone.     See  tit.  Tele- 
graph and  Telephone  Corporations, 
title  insurance  corporation.  See  tit  Insur. 

ance  Corporations, 
to  furnish  light  for  public  use.    See  tit 

Lighting  Corporations, 
toll-road.    See  tit  TolURoads. 
transactions  between  corporation  and  di- 
rectors, 2851. 
transactions  between  corporations  hav- 
ing same  directors,  2851. 
transfer  of  stock 
guaranty  to  return  money  in  case  of 

dissatisfaction,  2851. 
refusal  of  requested  registry,  2852. 
remedy    for    compelling    registration, 
2852. 
trust  relation  of  officers,  secret  profits, 

2852. 
voluntary  dissolution  of.    See  tit  Volun- 

tary  Dissolution  of  Corporation, 
voting  at  stockholders*  meeting,  892. 
wagon  road.    See  tit  Wagon  Road  Cor- 

poratlons. 
waiver  of  notice  of  meeting  of  stock- 
holders to  be  in  writing,  891. 
waiver  of  sale  of  stock  and  action  to 
recover  assessment,  annotation.  903. 
water  and   canal.    See   tit   Water  and 

Canal  Corporations, 
written  waiver  of  notice  necessary  to 
valid  meeting  of  stockholders  by  con- 
sent, 891. 

CORPORATION   DEPUTY 
to  secretary  of  state,  34. 
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CORPORATION   80LE 
continuous  life  of,  954. 

CORRESPONDENCE 

prior  to  written  agreement,  evidence  of, 
1.127. 

COSMOPOLITAN     SCHOOLS.       See     tit 
Schools,  Public, 
when  to  be  established,  195. 

COSTS 

as  to  generally,  3133. 
contesting  allowance  of,  3134. 
for  publication  of  notices  by  county  offi- 
cers, repayment,  807. 
in  election  contest,  1751. 
in  mandamus,  may  be  had  when,  1738. 
of  deposition 

as  to  generally,  3134. 

In  mandamus  proceedings,  3134. 
of  suit  against  delinquent  purchasers  of 
state  lands,  taxed  and  collected,  423. 
on  appeal.    See  tit.  Appeal  and  Error. 

as  to  generally,  3134. 

in  Justices'  court,  3134. 
on    dispute   of   claim   or   some   portion 
thereof  for  salary  and  wages,  1796. 

COSTS,  COURT 

as  to  generally,  annotation,  1716-1720. 

allowance  by  statute  only,  1238. 

bill  of  and  affidavit,  annotation,  4017. 

definition  of,  1238. 

on  appeal,  1720. 

plain  tiffs,  annotation,  4016. 

COSTS,  LAND 

on  application  to  purchase  school  lands, 
how  determined,  418. 

COUNCIL.   See  tit  Common  Council. 

COUNTER-CLAIM  AND  SET-OFF 

as  to  generally,  annotation,  1461. 
cross-complaint,  1462. 
when  defendant  omits  to  set  up  counter- 
claim, 1462. 

COUNTERFEITING.    See  tit.  Forgery  and 
Counterfeiting, 
as  to  forgery  generally,  annotation,  2093- 

2095. 
drawing  bank  check  with  intent  to  de- 
fraud, 2095,  3260. 

COUNTIES 

action  against  to  recover  money  unlaw- 
fully paid,  511. 

as  to  offices  and  officers  of,  annotation, 
518. 

basis  of  taxation  for,  442. 

bodies  corporate  and  politic,  509. 
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COUNTIES   (continued) 
boundaries  of.    See  tit.   County  Bounda- 
ries, 
claims  against.    See  tit.  Claims  Against 
County, 
in  favor  of  state  commission  of  lunacy, 

interest  in,  296. 
prohibited  forms  no  basis  for,  511. 
classification  of,  514. 
change  of,  517. 

new  federal  census  to  govern,  517. 
classification  of  officers  of,  518. 
corporate  bodies,  are,  509. 
costs  of  criminal  action  on  removal,  804. 

how  certified  and  paid,  804. 
debtors  of,  auditor  to  settle  with,  571. 
division  of  state  into,  5. 
enumeration  of,  powers  of,  510. 
loaning  credit,  restrictions  on,  510. 

moneys,  transfer  of  on  formation  of  new, 
507. 

unlawfully  paid,  action  against  to  re- 
cover, 511. 

name  and  designation  of,  510. 
new,  transfer  of  moneys  on  formation 
of,  507. 

number  of  in  state,  503. 

officers    of    become    personally    liable, 
when,  511. 

other  coimty   charges,   what  constitute, 
803. 

personal  liability  of  officers  of,  511. 
place  of  trial  of  actions  against,  1424. 
politic  bodies,  are,  509. 
population  of,  512. 
powers  of,  enumeration,  510. 
how  exercised,  509. 

prohibited   contract  forms   no  basis   of 
claim,  511. 

restrictions  on  loaning  credit,  510. 
salary  fund  of,  803. 

transfer  of  money  when  new  formed,  507. 
witnesses  subpoenaed  to  testify  for  not  to 
be  prepaid.    See  tit.  Witnesses. 

COUNTY  ASSESSOR 
advisory  board  to  co-operate  with,  2595. 

COUNTY  AUDITOR 
accounts   current   with  treasurer  to  be 

kept  by,  572. 
count  of  money  in  treasury,  572. 
debtors  of  county,  to  settle  with,  571. 
duties  of,  571. 
in  relation  to  revenue,  2586. 
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COUNTY  AUDITOR  (continued) 

to  prepare  statement  for  board  of  su- 
pervisors, 559. 
with  respect  to  minor  orphans  or  half- 
orphans,  573. 
filing  statements  of  money  In  treasury, 

673. 
Joint  statement  of  and  treasurer,  572. 
must  examine  treasurer's  hooks,  572. 
other  duties  of,  573. 
receipts  to  be  given  by  to  treasurer  for 

money  paid,  572. 
salary  of.    See  tit  Salaries  and  Fees  of 

County  Officers, 
settlement  of  tax-collector  with,  3613. 

when  to  be  made,  3613. 
statement  of  fees  of  officers  to  be  filed 

with,  3767. 
statement  of  must  show  what,  2586. 
tax-collector    to    be    charged    with    full 

amount  of  tax  levy,  3611. 
tax-collector  to  settle  with,  3613. 
to  count  money  in  treasury,  572. 
to  furnish  abstract  of  mortgages  to  as- 
sessor, 3608. 
to  number  warrants,  572. 
to  prepare  duplicate  showing  what,  for 

tax-levy,  3610. 
to  settle  with  debtors  of  county,  571. 
warrants  drawn  by  to  specify  when,  571. 
to  be  numbered,  572. 

COUNTY  AUTHORITIES 
to  notify  board  of  control  and  state  treas- 
urer of  bonds  for  sale,  94. 

COUNTY  BOARDS  OF  EDUCATION 
certificates  without  examination,  3502. 
dismissal  of  teacher,  236. 
duties  of,  234,  2494,  3502. 
eligibility    of   holder   of   certificates   to 

teach,  236. 
may  grant  certificates,  2494. 
meetings  of,  232. 
post-graduate  course  for  grammar  schools 

to  be  provided  by,  235,  2496. 
powers  of,  232,  2492,  3500. 

COUNTY   BOARD  OF   EQUALIZATION 
Clerk  of   board   to  record   proceedings, 

alterations,  etc.,  2582. 
county  auditor  to  furnish  with  abstract 

of  mortgages,  3608. 
county  recorder  must  furnish  assessor 

abstract  of  mortgages,  444. 
supervisors  to  use  records  in  equalizing 

assessments,  3609. 


COUNTY  BOARD  OF  HORTICULTURE 
appointment  and  term  of  horticultural 

commissioner,  315,  3534. 
commissioner,  appointment  and  term  of 
office,  315,  3534. 
duties  of,  3537. 
record  of,  3539. 
report  of,  3539, 
salary  of,  3540. 
deputy  commissioner,  salary  of,  3540. 
duty  of  commissioner,  3537. 
horticultural  commissioner,  appointment 

and  term  of,  315,  3534. 
Infectious  shipments  a  public  nuisance, 

3541. 
inspection  of  premises  infested  by  fruit 
pest,  317. 
procedure  to  abate  nuisance   created 
thereby,  317. 
inspectors,  salary  of,  3540. 
marking  shipments,  3541. 
names  of  Insects,  etc.,  promulgated,  3542. 

advice  on  treatment,  3542. 
notice   of   arrival   of  in4K)rted   nursery 

stock,  3540. 
nuisance  created  by  places  infested  by 

fruit  pests,  abatement,  317. 
nuisance,   infected   shipments   a  public, 

3541. 
penalty  for  violation  of  act,  3542. 
pests  to  be  reported  by  state  commis- 
sioner of  horticulture,  313,  3542. 
public  nuisance,  infected  shipments  are, 
3541. 
pest  Infested  places  are,  317. 
quarantine  guardians,  318. 
records  of,  318,  319,  3539. 
report  of,  318,  319,  3539. 
salary  of  commissioner,  inspectors,  dep- 
uty, etc.',  319,  3540. 
state  horticultural  commissioner  ex  offi- 
cio member  of,  314. 
supervisors,  report  to,  319,  3539. 
term  of  office  of  commissioner,  315,  3534. 

COUNTY  BONDS 
as  to  generally,  annotation,  569. 
as   to  power  of  supervisors  regarding, 

annotation,  542. 
denomination  of  bonds,  567. 
election  precincts,  567. 
failure  of  supervisors  to  levy   tax  for, 

568. 
form  of  bond,  568. 
interest  on  bonds,  567. 
issuance  of,  for  certain  purposes,  566. 
notice  of  election  by  publication,  567. 
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COUNTY  BONDS  (continued) 
proceeding  in   case  supervisors   fail   to 

levy  tax,  568. 
proceedings  on  issuance  of,  566. 
revenues   from   bonds   to    be   approved 

how,  568. 
signature  of,  570. 
submitting  question  to  vote,  566. 
tax-levy  for  payment  of  bonds,  567. 
vote  required  to  authorize,  567. 

COUNTY  BOUNDARIES 

as  to  surveys  of,  annotation,  506. 

EH  Dorado  county,  505. 

Fresno  county,  505. 

Imperial  county,  506. 

Nevada  county,  504. 

Placer  county,  504. 

Sierra  county,  503. 

COUNTY  CLERK 
duties  of,  605. 
other  duties  ot»  606. 
to  keep  register  of  firms,  1229. 
ex  officio  clerk  of  board  of  supervisors, 

531. 
fees  of,  797,  3768. 

fees  of  in  naturalization  ca«6S,  2610. 
list  of  insurance  companies  furnished  to 

by  Insurance  commissioner,  82. 
salary  of.    See  tit  Salaries  and  Fees  of 

County  Officers, 
to  provide  ballots,  134. 
COUNTY  FARM.    See  tit.  Ainnshouse  and 

County  Farm. 
COUNTY  HIGH  SCHOOLS 
establishment  of,  218. 
trustees  of,  218. 
COUNTY  HOSPITAL 
duties  of  board  of  supervisors  concern- 
ing, 618. 
COUNTY  JAILS 
care  of  female  prisoners  in,  2265,  4155. 
matron  for  in  certain  counties,  619. 
COUNTY  LINES 
land  divided  by,  duties  of  county  sur- 
veyor, 615. 
COUNTY  OFFICERS 
absence  of  from  state,  806. 
certain  to  have  office  at  county  seat,  806. 
deputy  county  officers  may  administer 

oath  when,  806. 
disqualification  to  act  as  deputy,  2409. 
enumeration  of,  2591. 
fees  of,  796. 

inventories  to  be  made  annually  by  cer- 
tain, 808. 


COUNTY  OFFICERS  (continued) 

liability  in  official  bond,  807. 

majority  of  supervisors  interested  in  ap- 
plication, same  referred  to  superior 
court,  808. 

may  pay  money  to  county  treasurer  daily, 
575. 

notice,  posting  of.    See  tit.  Notice. 

not  to  practice  law,  806. 

posting  of  notices,  808. 

process.    See  tit.  Process. 

repayment  of  cost  for  purchasing  notice, 
807. 

services  performed  by  successor,  807. 
supervisors  not  to  be  interested  in  pur- 
chases or  contracts,  808. 
who  may  administer  oath,  806. 

COUNTY  ORDINANCES 

how  enacted,  554. 

may  be  enacted  by  petition,  procedure 
on,  555. 

COUNTY  RECORDER.    See  tit.  Recorder. 

certificates  of  sale,  to  be  recorded,  585. 

claim  of  mechanic's  lien  to  be  filed  in 
office  of,  1788. 

contracts  may  be  returned  or  destroyed 
when,  588,  2603. 

conveyance  filed  with,  constructive  no- 
tice, 1038. 

decrees  in  partition  to  be  recorded,  585. 

deputy,  county  surveyor  is  when,  and 
duties  as,  616. 

duties  of,  582. 

fees  of,  798. 
for  recording  affidavit  required  in  relsr 

tion  to  mines  and  minerals,  2933. 
for  recording  copy  of  location  notice, 
1082. 

fees,  services  not  to  be  rendered  by  with- 
out, 588. 

filing  by-laws  of  reclamation  district 
with,  3554. 

final  judgments  to  be  recorded,  585. 

furnish  assessor  abstract  of  mortgages, 
444w 

indexes  to  be  kept  by,  583,  586,  2600. 

indexing,    improperly    recorded    instru- 
ments, 586. 
sessions,  etc.,  once  recorded,  586. 

indorsing  documents,  586. 

in  relation  to  registry  of  births,   mar- 
riages, and  deaths,  362. 
with  reference  to  regulation  of  death, 
etc.,  589. 

misconduct  of,  penalty,  587. 
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COUNTY  RECORDER  (continued) 
nes^lect  of,  penalty,  587. 
not  to  render  services  without  fees,  688. 
owner  may  file  record  of  completion  of 

building  with,  1788. 
penalty  for  neglect  or  misconduct,  587. 
plans  and  specifications  may  he  returned 

or  destroyed  when,  588,  2603. 
salary  of.     See  tit  Salaries  and  Fees  of 

County  Officers, 
services  not  to  be  rendered  without  fees, 


recording  of  instrument  when  records 
lost,  injured,  or  destroyed  by  con- 
flagration, 588. 

records  to  be  kept  open  to  inspection, 
588. 

time-book  to  be  kept,  587. 

to  record  what,  582. 

to  take  acknowledgihents,  587. 

two  or  more  indexes  to  be  kept,  586. 

validating  improperly  recorded  instru- 
ments, 586. 

what  to  be  recorded,  582. 

COUNTY   ROADS 

to  be  surveyed  by  county  surveyor,  616. 
COUNTY  SCHOOL  TAX 

county  superintendent  to  estimate,  238. 

COUNTY  SEATS 
as  to  generally,  507. 

certain  officers  must  have  office  at,  805. 
El  Dorado  county,  505. 
Fresno  county,  505. 
Imperial  county,  506. 
Nevada  county,  504. 
notice  of  result  of  election  for  change  of, 

508. 
petition  for  change  of,  procedure  on,  507. 
Placer  county,  504. 
Sierra  county,  504. 
subsequent  removal,  limitation  in,  508. 

COUNTY  SUPERINTENDENT  OF 
SCHOOLS.  See  tit.  School  Superin- 
tendents. 

COUNTY  SUPERVISOR.  See  tit  Board  of 
Supervisors. 

COUNTY  SUPPLIES 
annual  advertisement  for  bonds  to  fur- 
nish, 550. 

COUNTY  SURVEYOR 

copy  of  field  notes  for  surveyor-general, 

616. 
courses  to  be  run  by  true  meridian  and 

variation  to  be  noted,  617. 
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COUNTY  SURVEYOR  (conttnued) 
disputed  titles,  division  by  county  line, 

duties  of  surveyor  respecting,  615. 
division  of  certain  counties  into  election 

precincts  by,  2427. 
duUes  of,  614. 

where  lands  divided  by  county  lines, 
615. 

ex  officio  deputy  recorder,  as  to  when  is, 

616. 
duties  as,  616. 
fees  of,  615. 
lands  divided  by  county  lines,  duty  of 

surveyor,  615. 
must  assist  surveyor-general  when,  615. 
offices  for  to  be  supplied  by  board  of 

supervisors,  549. 
other  duties  of  surveyor,  616,  616. 
powers  of,  annotation,  542. 
salary  of.    See  tit  Salaries  and  Fees  of 

County  Officers. 

surveyor-general  to  be  assisted  by  when, 
615. 

surveys  of  county  roads  by.  616. 

to  divide  certain  counties  into  election 

precincts,  2427. 
to  make  assessor's  block-books,  616. 
to  make  maps,  616. 

COUNTY  TREASURER 

accounts    of   examination    of   by   super- 
visors and  grand  jury,  580. 

action  on  bond  of,  107. 

advertising  warrants,  576. 

annual  statements  of,  577. 

auditor's  certificate  required  when,  575. 

auditor,  examination  of  books  and  ac- 
counts of  by,  580. 

auditor  to  keep  accounts  current  with, 
572. 

books  and  accounts  of,  examination  by 
supervisors  and  grand  Jury,  580. 

books  to  be  opened  by  auditor,  572. 

chairman  board  of  supervisors,  examina- 
tion of  books  and  accounts  of  by, 
580. 

coroner,  property  received  ftrom  by,  579. 

county  officers  may  pay  money  to  daily, 
575. 

death  of,  580. 

detailed  report  to  each  session  of  board 
of  supervisors,  578»  2599. 

disposition  of  money  received  from  coro- 
ner, 3626. 

district  attorney,  examination  of  books 
and  accounts  of  by,  580. 
must  sue  when,  678L 
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COUNTY  TREASURER   (oontinued) 

duties  of,  specific,  574. 

duties  of  in  relation  to  law  library,  611. 

examination  of  books  and  accounts  of,  by 
supervisors  and  grand  jury,  680. 

expenses  of,  2590,  3607. 

gifts,  to  receive  and  pay  out  money  aris- 
ing from,  581. 

moneys  deposited  in  or  paid  into  court 
must  be  deposited  with,  1511. 
public  possession  of,  579. 

monthly  statements  of,  577. 

must  give  receipts,  575. 

must  note  interest  paid,  577. 

must  pay  warrants  when,  575. 

must  sue  district  attorney  when,  578. 

penalty   for   failure  to   make  report  to 
supervisors,  578. 

possession  of  public  moneys,  579. 

preference  of  warrants,  577. 

property  received  from  coroner  by,  579. 

public  money,  possession  of,  679. 

receipts,  to  give,  572,  575. 

report  to  each  session  of  board  of  super- 
visors, 578. 
penalty  for  failure  to  make,  578. 

salary  of.     See  tit.  Salaries  and  Fees  of 
County  Officers. 

semi-annual  settlements  of,  2590. 

specific  duties  of,  574. 

to  indorse  warrants  when  no  money  on 
hand,  576. 

to  receive  and  pay  out  moneys  arising 
from  gifts,  581. 

to  remit  to  auditor  for  moneys  paid,  572. 

unpaid  warrants,  577. 

warrants,  advertising,  576. 
drawing  interest  to  be  paid  first,  576. 
preference  of,  577. 
to  be  paid  by  when,  575. 
unpaid,  577. 
COUNTY  TREASURY 

fees  to  be  paid  into,  794. 

warrants  on  must  specify,  what,  565. 
COUPONS 

detached  from  bonds,  1390. 

interest  right  of  action  on  accrues  when, 
1390. 
COURT.    See  Ut.  Courts. 

how  and  what  issues  to  be  tried,  1931. 

knowledge  of,  1975. 

may  extend  time  to  do  act,  3135. 

may  try  issues  without  jury,  1931. 

money  paid  by  order  of,  3043. 

to  discharge  witness  from  arrest,  2027. 

trial  by.    See  tit.  Trial  by  Court. 


COURT  CRIER 
sherifC  must  act  as,  602. 

COURT  DECISIONS 
distribution    of   by    secretary    of   state, 
3430. 

COURT  ROOMS 
to  be  provided  by  sheriff  when,  1356. 

COURT  RULES 
courts  of  record  may  make,  1352. 
governing  appeals.     See  tit.  Appeal  and 
Error. 

power  to  make,  3039. 
take  effect  when,  1353. 

COURTS.  See  tits.  Court;  Superior  Courts; 
Supreme  Court, 
as  to  several  of  state,  annotation,  1319. 
absence  of  judge,  adjournment  for,  1355. 
adjournment  for  absence  of  judge,  1355. 
court  room   to   be   provided    by   sherifT 

when,  1356. 
disqualification  of  judge,  as  to,  1357. 
incidental  powers  and  duties  of,  1352. 
judicial  days.    See  tit  Judicial  Days. 
Jurisdiction 
as  to  generally,  3031. 
conclusiveness  of  determination,  3032. 
of  district  courts  of  appeal,  3032. 
justices'  court  See  tit  Justices'  Court. 
Juvenile  Court  Act  1320. 
mandamus  to  compel  clerk  to  enter  de- 
fault 3032. 
military.    See  tit  Military  CourU. 
non-judicial  days.     See  tit  Non-Judicial 

Days. 
.of  record  to  make  rules,  1352. 
when  rules  take  efTect,  1353. 
opinion  in  bank,  quorum,  3032. 
proceedings  in  case  of  absence  of  judge, 

1355. 
rules   of,   courts   of   record   may   make, 
1352,  3039. 
governing  in  appealed  cases.    See  tit. 

Appeal  and  Error, 
take  effect  when,  1353. 
sherlfT   to   provide    court   rooms    when, 

1356. 
stare  decisis,  3032. 

superior  court     See  tit  Superior  Court 
supreme  court.     See  tit.  Supreme  Court 

COURTS.MARTIAL.      See      Ut      Military 
Courts. 

COURTS  OF  RECORD 

impaneling  juries  in,  1365. 

rules,  may  make.  See  tit  Courts. 

summoning  jurors  for,  1365. 


4^8ft> 


GENBRAIi    INDBX. 

[Black-faced  numerals  indicate  pa^es.] 


COVENANT 
against  encambrances,  measure  of  dam- 
ages for  breach  of»  1278. 
breach  ot  action  for,  3021. 
of  warranty  and  its  breach,  2959. 

CREDIT  INSURANCE 
includes  what,  54. 

CREDITS 
of  prisoners.    See  tits.  Prisoners;  State 
Prison. 

CREMATORIES 
ordinances  regulating,  2595. 

CRIME 
capacity  of  boy  to  commit,  3209. 

CRIMES  AGAINST  THE  PUBLIC  PEACE 
€18  to  generally,  2089. 

CRIMES  AGAINST  THE  REVENUE  AND 
PROPERTY  OF  THE   STATE 

as  to  generally,  2089. 
wearing  uniform  of  United  States  army 
forbidden,  2090. 

CRIMINAL    ACTIONS.    See    Ut    Trial    of 
Criminal  Action, 
costs  on  removal  of,  804. 
rights  of  accused,  3294. 
to  be  prosecuted  in  name  of  people,  3249, 
3294. 

CRIMINAL  CONSPIRACY 

as  to  generally,  3214. 

conspiracy  to  manufacture  evidence  in' 
divorce  case,  3214. 

evidence  admissible  and  sufficient  to  es- 
UbUsh,  3214. 

Indictment  or  information  and  proof  nec- 
essary to  sustain,  3215. 

instructions,  3215. 

venue  of  crime,  3215. 

CRIMINAL  LIABILITY 
relief  of  militia  from,  248. 

CRIMINAL  LIBEL 
information  or  indictment,  2819. 
innuendo,  2819. 
manner  of  prosecuting,  2819. 

CRIMINAL  TRIAL.    See  tit.  Trial  of  Crinn- 

inal  Action. 
CROSS-COMPLAINT.    See  tit  Pleading, 
as  to  generally,  3066. 
in  action  to  foreclose  mechanic's  lien, 

1784. 
in  divorce  proceedings,  must  be  a  resi- 
dent, 840. 

CRUEL  PUNISHMENT 
in  prisons  prohibited,  2142. 
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CRUELTY   TO    ANIMALS.     See   tit.    Ma- 
iicious  Mischief, 
docking  tails  of  horses,  2110,  2111. 
killing,  maiming,  torturing,  overdriving, 
or  overloading,  2110. 

CUCAMONQA   WATER   COMPANY.     See 
tit.  Water  and  Canal  Corporations. 

CUMULATIVE  FUNDS 

misappropriation  of,  1394. 

CUNNILiNGUS.    See  tit  Fellatio  and  Cun- 
niiingus. 
a  felony,  3245. 

CUSTODY 
of  child.    See  tit  Parent  and  Child, 
of  children  in  divorce,  annotation,  846. 

CUSTOM  AND  USAGE 
listing  stock  for  sale,  1222. 

DAMAGES 

as  to  generally,  annotations,  1273. 

allegation  of  special  damages,  as  to  suffi- 
ciency of,  1273,  1276. 

anticipated  damages  for  torts,  1284. 

average  rate  of  wages  received  by  de- 
ceased, 1283. 

bad  faith  of  vendor,  element  of  damages, 
1278. 

based  on  prospect  proofs,  1273. 

bodily  injury  causing  financial  loss,  1282. 

breach  of  agreement  to  sell  personal 
property.  See  tit.  Personal  Prop- 
erty. 

breach  of  contract  for  sale  of  land,  meas- 
ure of  damages,  1278. 

breach  of  contract  of  employment,  1277. 

breach  of  covenant,  measure  of  damages, 
1278. 

breach  of  trust,  fraudulent  sale  by  trus- 
tee, 1275. 

compensatory  damages  may  not  be  miti- 
gated, 1283.  . 

conditional  sale  of  stock,  1277. 

contract  purporting  to  liquidate,  action 
on  bond,  3016. 

defamatory  damages,  mitigation  of  ex- 
emplary damages,  1283. 

evidence  considered  in  arriving  at  proper, 
1276. 

evidence  of  loss  of  earning  capacity, 
1283. 

exemplary.  See  tit  Exemplary  Damages, 
as  to  generally,  1275. 
may  be  mitigated,  1283. 
wealth  of  defendant  in  fixing,  1284. 

failure  to  furnish  water,  1275. 

fitting  up  gas  works,  1276. 
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DAMAGES  (continued) 
for  breach  of  contract 
as  to  generally,  3017. 
of  sale,  future  profits  immaterial,  1285. 
time  and  place  of  sale,  1285. 
for  conspiracy,  civil  action  for- damages, 

3017. 
for  conversion  of  personal  property.  See 
tit  Conversion  of  Personal  Property, 
for  failure  to  supply  water,  loss  of  crop, 

3017. 
for  false  imprisonment,  1273. 
for  fraud  in  exchange  of  bonds  or  mort- 
gages, 3017. 
for  Injuries  to  the  person 
as  to  generally,  3018. 
elements    and    measure    of    damages, 

3018. 
excessive  verdict,  3018.    ■ 
manner  of  pleading,  3018. 
mental  anguish,  3019. 
for  injuries  to  personal  property,  3019. 
for  non-payment  of  check,  3911. 
for  torts  and  wrongs.   See  tit.  Torts  and 

Wrongs, 
for  wrongful  death.     See  tit.  Wrongful 

Death, 
general,  pleading,  1273. 
in  mandamus  may  be  had  when,  1738. 
instructions    In    personal    Injury    cases, 

1274. 
interest  as,  1279. 
interest  upon  award,  1274,  1275. 
land,  to,  1276. 

liability  for  non-payment  of  check,  3911. 
measure  of,  1274,  1276,  1410,  1411. 
breach  of  contract,  1276. 
of   covenant   against   Incumbrances, 
1278. 
conversion  of  ore,  milling,  1276. 
for  breach  of  covenant  against  incum- 
brances, 1278. 
for  failure  to  deliver  according  to  con- 
tract, 1279. 
for  torts  and  wrongs,  1282. 
in  action  for  failure  to  deliver,  as  to 

generally,  annotation,  1285. 
on  breach  of  contract  for  sale  of  land, 

1278. 
tenant  from  month  to  month,  1277. 
nominal,  1274. 

personal  injuries,  future  sufTerings,  1274. 
prospective,  how  calculated,  1277. 
punitive,  as  to,  annotation,  1281. 
refusal    of    bank,    to    cash    depositor's 
check,  1277. 


DAMAGES  (continued) 
services  of  attorney,  1277. 
special,  pleading,  1273,  1276. 
to  roads  and  highways  by  floods,  board  of 

supervisors  may  protect  from,  548. 
wealth  of  defendant  in  fixing  exemplary 

damages,  1284. 

DAMAGES  FOR  WRONGS.    See  tit  Torts 
and  Wrongs. 
In  sale  of  personal  property.     See  tits. 
Contracts;  Personal  Property. 

DAY  AND  EVENING  CLASSES.     See  tit 
Schools,  Public, 
special,  3499. 

DEAD  ANIMALS 
deposit  of  in  streets,  etc.,  2085. 

DEADLY  WEAPON 

assault  with,  annotation,  2060-2062. 
DEAF,  DUMB  AND  BLIND  ASYLUM.    See 
tit  California  School  for  Deaf,  Dumb 
and  Blind, 
clothing,  transportation  and  maintenance 

of  pupils,  2536. 
change  of  name,  304. 
name  of,  304,  2536. 
nonresidents  of  state,  2536. 
objects  of,  304,  2536. 
who  entitled  to  benefits,  2536. 
DEATH 
abatement  of  action  by,  annotation,  3045. 
action   does   not  abate   by   when,   1416, 

1417. 
before   patent  issues,  petition  and  pro- 
ceedings to  determine  heirs  at  law, 
1933. 
by  wrongful  act  annotation,  1411-1413. 
from  wrongful  act  annotation,  3945. 
gifts  in  view  of,  as  to  generally,  annota- 
tion, 1033. 
of  county  treasurer,  580. 
registration  of.    See  tit  Registration  of 

Deaths, 
wrongful.     See  tit  Wrongful  Death. 
DEBTOR 
misrepresentation  by,  1394. 
of  county,  auditor  to  settle  with,  571. 
DEBTORS,  JOINT 
as  to  proceedings  against  generally,  1709. 
answer  when  filed  and  what  to  contain, 

1709. 
pleadings  in  the  case,  what  constitutes, 
1709. 
DEBTS 
of  ward,  to  be  paid  by  guardian  out  of 
ward's  estate,  1942. 


1917  Sup.— 49. 
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DECEASED  PERSONS.     See  tits.  Estates      DEEDS   (continued) 


of  Decedents;  Public  Administrator, 
duties  of  coroner  as  to  property  of,  591. 
expenses  of  burial  by  public  administra- 
tor, 1934. 

DECEIT.    See  tit  Fraud  and  Deceit. 

DECISION 
on  trial  by  court,  annotation,  3978. 

DECISIONS.     See   tits.    Court    Decisions; 
Law  Reports. 

DECLARATION 

against  interest.     See  tit.  Evidence. 

as  to  legislative  act,  2386. 

of  homestead.    See  tit.  Homesteads. 


as  to  generally,  annotation,  1929. 

In  partition,  to  be  recorded  by  county 

recorder,  585. 
of  foreclosure,  right  of  possession,  1249. 

DEDICATION 
of  land  for  street  or  highway,  2906. 
remedy  of  owner  after  permitting  public 

use,  2906. 
statute  of  limitations,  2906. 

DEEDS 

as  to  generally,  1019. 

absolute  is  a  mortgage,  when,  1252. 
subsequent  declaration  of  homestead, 
annotation,  3830. 

acts  and  declarations  of  grantor,  2910. 

appointment  of  guardian  by,  3797. 

as  a  mortgage,  cancellation  on  failure 
of  consideration,  1296. 

as  evidence  of  transfer,  1986. 

as  will,  2926. 

conditions  subsequent,  support  of  grant, 
2910. 

conveyance  of  appurtenant  water  rights, 
2911. 

delivery  of  instrument,  2911. 

description  of  land  In  Imperfect  and  un- 
certain, resort  to  extraneous  circum- 
stCLnces,  1131. 
record  as  notice,  2912. 

exceptions  in  granting  clause,  2912. 

execution  and  delivery,  2912. 

fiduciary  relations,  undue  influence,  2912. 

fraud  and  mistake,  2912. 

indexing  recorded,  586. 

interpretation  of  Instrument,  description 
of  land,  2912. 

quitclaim  deed,  2913. 

reservation  of  interest  by  grantor,  2913. 


conveyance  to  memorial  home  not  tes- 
tamentary, 2913. 

reservation  of  strip  of  land  for  ease- 
ment, 2913. 

DEED  OF  TRUST.     See  tit.  Mortgage  of 
Real  Property, 
assessment  of  to  be  equalized  by  state 

board  of  equalization,  446. 
foreclosure  of.     See  tit   Foreclosure   of 
Mortgages. 


limit  of  number  that  may  be  killed,  21 1& 

may  not  be  killed  when,  2117. 

raising  of  as  a  business  to  be  licensed, 
2124. 

tracking  with  more  than  one  dog  a  mis- 
demeanor, 2118. 

DEER  MEAT 
as  to,  2117. 

DEFAULT 
as  to  generally,  annotation,  1528. 
divorce  by,  annotation,  840. 
judgment  by  as  to,  1527,  3076. 
DEFENDANT 
in   a  criminal   action,   as   to   generally, 
annotations,  2144-2147. 
must  be  taken  before  magistrate  with- 
out delay,  2152, 
right  of  attorney   to  visit  in   prison, 

2152. 
rights  of,  2144. 

when  and  how  committed,  annotation, 
2154,  2155. 
DEFICIENCIES 

creation  of  by  state  board  of  control,  94. 
DEFINITION.  See  tit  Words  and  Phrases, 
of  certain  words  in  Insurance  Commis- 
sioner Act,  86. 
of  malice,  code  definition  does  not  ex- 
clude others,  2023. 
of  terms  relating  to  public  revenue,  taxes 

and  taxation,  431. 
of  terms  used  in  Political  Code,  2355. 
DELINQUENCY    OF    MIN6R 

contributing  to,  3245. 
DELINQUENT-LIST.  See  Ut.  Collection  of 

Property  Taxes. 
DELIRIUM  TREMENS.    See  tit  Drunken- 

ness. 
DELIVERY 
by  grantor.    See  tit.  Vendor  and  Vendee, 
essential  to  transfer  when,  annotation, 
1022. 
constructive  delivery,  annotation,  1028. 
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DEMAND 
necoBsary  to  specific  performance  when, 

1289. 
necessity  of  before  action  when,  1377. 

DEMURRER 

defendant   may    file   when,   annotation, 

3951. 
must  specify  what,  1455. 
to  complaint,  defendant  may  when,  1450. 

as  to  generally,  1451-1467. 
to  indictment,  as  to  generally,  2169. 

allowed,  amendment,  2169. 

sustained,  as  to  generally,  annotation, 
2170. 
waiver  of,  3062. 

"DEPARTMENT  OF  LABOR** 
as  to  of  employee,  annotation,  1185. 

DEPOSIT 

involuntary,  jewelry  left  in  clothes  sent 
to  cleaner,  2961. 

DEPOSIT  IN  COURT 

as  to  generally,  1511. 

in  bank,  as  to  generally,  1172. 
joint  by  two  or  more  persons,  1173. 

money  must  be  deposited  with  county 
treasurer,  1511. 

of  insurance  companies.  See  tits.  Insur- 
ance;   Insurance  Commissioner. 

unclaimed  in  savings  and  loan  society, 
on  application  for  voluntary  disso- 
lution, 1803. 

DEPOSITION 

as  to  in  general,  3201. 

authority  of  commissioner,  2009. 

by  justices,  2008. 

commissioner  to  take,  authorities  and  du- 
ties of,  2009,  3202. 

court  may  order  deposition  of  adverse 
party  in  default,  2006. 

definition  of,  2005. 

duties  of  commissioner  to  take,  2009. 

how  taken,  2005. 

how  taken  out  of  state,  4075. 

how  to  procure  witness  if  no  commission, 
2011. 

how  to  procure  witness  upon  commis- 
sion, 2011. 

in  criminal  cause,  at  preliminary  hearing, 
by  whom  to' be  kept,  2154. 

interrogatories  may  be  prepared  or  may 
be  waived,  2009. 

manner  of  taking  out  of  state,  2010. 

may  be  read  in  evidence  by  either  party, 
2008. 

necessity  of  seal  of  notary*  3202. 


DEPOSITION    (continued) 
notice  dispensed  with  when,  2010. 
proper  Interrogatories  may  be  prepared, 
2009. 

taking  at  preliminary  examination,  3202. 
testimony  of  witness  out  of  state,  how 
taken,  2006. 

DEPOTS 
assessment  of,  440. 

DEPUTY 

may  administer  oath  when,  806. 
DESECRATION 

of  United  States  flag,  penalty,  2076. 
DESERT  LANDS.    See  Ut  Public  Lands. 
DESERTION.    See  tit.  CMvorce. 

as  to  what  ccastitutes,  annotation,  837. 

by  member  of  national  guards,  262. 

how  cured,  annotation,  838. 

how  manifested,  annotation,  838. 

in  cases  of  cruelty,  annotation,  838. 

of  child.    See  tit.  Abandonment  and  Non- 
Support  of  Children. 

DESTRUCTION 
of  property.   See  tit  Mallcloua  Mischief, 
of  will.    See  Ut  Wills. 

DEVELOPMENT  WORK 
on   mining   claim.     See  tit.    Mines  and 
Mining. 
DICE 
gambling   with    having   more    than   six 
faces,  penalty,  2077. 

DIPLOMAS.    See  tit  Attorney, 
rights  of  students  under,  157. 

DIRECTORS  OF  CORPORATIONS 
as  to  generally,  annotation,  888. 
as  trustees,  1214. 

election  of.    See  tit  Corporations, 
fiduciary  relation  of,  1214. 
liability  of.   See  tit  Corporations, 
of  religious  corporation,  955. 

DISCRETION   OF  COURT 

In  appointment  of  receiver  upon  foreclo- 
sure, 1251. 
of  lower  court,  on  appeal,  1325,  1681. 

DISINCORPORATION 

of  high  school  districts,  217. 

DISINTERMENT  PERMITS 
duty  of  county  recorder  as  to,  589. 

DISMISSAL.    See  Ut  Nonsuit 
as    to   generally,    annotaUon,    1521-1523, 

3975. 
after  transfer,  1526. 
by  court's  own  motion,  1525. 
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DISMISSAL  (continued) 
effect  of  granting,  3075. 
findings  of  court,  3075. 
for  failure  to  prosecute 

action  involving  real  estate,  3074. 

as  to  generally,  3073. 

delay  in  bringing  to  trial,  3074. 

in  action  for  damages  for  ignition  of 
escaping  gas,  3074. 
for  failure  to  serve  summons,  when,  1525, 

3073. 
judgment  of,  1519. 
of  appeal.    See  tit  Appeal  and  Error. 

annotation,  1327. 
of  criminal  cause,  annotation,  2241-2243. 

bar  in  misdemeanor,  2244. 

not  a  bar  in  felony,  2244. 

DISPUTED  TITLES 
division  by  county  line,  duties  of  county 
surveyor,  615. 

DISSECTION 

bodies  required  to  be  buried  at  public 

expense  to  be  surrendered  for,  364. 
certificate  to  be  provided  by  board  of 

supervisors,  365. 
dead  bodies  obtained  for  how,  364. 
physicians,  etc.,  may  obtain  dead  bodies 

for  how,  364. 
surrender  of  bodies  required  to  be  buried 

at  public  expense  for,  364. 

DISSOLUTION 

of  trusts,  rights  of  persons  of  full  age, 

1010. 
DISTRIBUTION.    See  tit.  Succession, 
and  heirship,  annotation,  4056. 
construction  of  statute,  annotation,  3837. 
decedent  a  non-resident  of  state,  1925. 
decree  to  be  made  after  notice  only,  1952. 
final  of  estates  of  decedents  does  not 

take   away  jurisdiction   of  superior 

court  over  trustees  of  the   estate, 

1928. 
meaning  of  "distribution,"  used  in  will, 

1064. 
on  final  settlement,  how  made  and  to 

whom,  1923. 
of  the  estates  of  decedents,  annotation, 

1915-1920. 
partial.    See  tit.  Partial  Distribution. 

DISTRICT 

assembly  districts,  division  of  state  into^ 

8,  2366. 
congressional  districts,  division  of  state 

into,  14,  2380. 
equalization,  16. 


DISTRICT   (continued) 
judicial  district,  of  courts  of  appeal,  16. 
railroad,  15. 

senatorial  district,  division  of  state  into, 
5,  2356. 

DISTRICT  ATTORNEY 
claims  not  to  be  favored  by,  597. 
compensation  of  in  proceedings  against 

delinquent  purchaser,  423. 
county  treasurer  must  sue  when,  578. 
duties,  596. 
and  province  of  in  criminal  trial,  3307. 
in  counties  of  first  class,  598. 

Is  to  be  present  at  coroner's  inquest, 
2253. 

legal  adviser  to  board  of  supervisors,  597. 
misconduct  of.   See  tit  Criminal  Trial. 
must  abate  public  nuisances,  when,  597. 
must  not  favor  claims,  597. 
not  to  defend  or  assist  in  defense  of 

criminal  cause,  598. 
other  duties  of,  597. 

public  nuisance  to  be  abated  by  when, 
597. 

salary  of.  See  tit.  Salaries  and  Fees  of 
County  Officers. 

to  be  furnished  with  statement  of  delin- 
quent purchasers  of  state  land  by 
register,  422. 

to  be  notified  by  insurance  commissioner 
of  penal  offenses  by  insurance  com- 
panies, 84. 

to  count  money  in  treasury,  580. 

to  examine  books  and  accounts  of  county 
treasurer,  580. 

DISTRICT  AUTHORITIES.    See  tits.  Rec- 
lamation Districts;  School  Districts, 
to   notify    board    of   control   and    state 
treasurer  of  bonds  for  sale,  94. 

DISTRICT  COURTS  OF  APPEAL 
clerks  of,  disposition  of  fees  of,  10Z 
fees  of,  101. 

provisions  relative  to  clerk  of  supreme 
court  applicable  to,  102. 
disposition  of  fees  collected  by  derk  ot 

102. 
division  of  state  into  districts  for,  16. 
fees  of  clerk  of,  101.    * 
officers  of,  salaries,  101. 
reporter  of,  duties  and  compensation,  101, 
3448. 

DISTRICT  INSPECTORS 

under  county  commissioner  of  horticul- 
ture, 318. 
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DISTRICT  LIBRARIES 

cities,  or  cities  and  counties  not  divided 
Into  districts,  2479. 
control  of,  207,  2480. 
library  fund  in  cities,  207. 
location  of,  207,  2480. 
who  may  use,  207. 

DISTRICT  SCHOOL  TAX 

estimate  of  amount  needed  for  building 

purposes,  3503. 
special  district  school  fimds,  levy  and 

collection  of,  239,  2499. 

DIVERSION 
change  of  place  of  in  waters  appropri- 
ated, 1076. 

DIVIDENDS 

by  fire  and  marine  insurance  corpora- 
tions, amounts  to  be  reserved  before 
making,  922. 

from  surplus  profits  only,  3800. 

penalty  for  violation  of  provision  as  to, 
3800. 

to  be  made  from  surplus  profits  only, 
annotation,  889. 

DIVORCE 
as  to  generally,  2821. 
as  to  statement  of  facts  In  complaint  for, 

1449. 
affidavit  to  procure  publication  of  sum- 
mons, 2825. 
agreement  to  abandon,  2821. 
alimony  In 

as  to  generally,  844,  3788. 

enforcement  of,  2821. 

non-resident  defendant,  2822. 
appeal  and  review,  2826. 

costs  on,  2826. 
by  default,  annotation,  844. 
cause  for  denying,  840. 
change  of  venue  in,  2822,  2826. 
community  property,  disposition  of  on, 

849. 
custody  of  children 

as  to  modification  of  order  for,  2823. 

support  of  children,  2824. 
death  of  party,  effect  of,  2822. 
disposition  of  community  property  In,  an- 
notation, 849,  3789. 
division  of  property,  2824. 
expenses  of  action  for,  844,  3788. 
final  Judgment  in,  842,  843. 
for  adultery,  836,  2822. 
for  desertion,  837,  838,  2822,  2823. 

how  cured,  838. 
for  extreme  cruelty,  836,  2822. 
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DIVORCE  (continued) 
for  wilful  neglect,  839. 


grounds  of 
adultery,  836,  2822. 
cruelty,  836,  2822. 

sufficiency  of  evidence,  2822. 
desertion,  837,  838,  2822,  2823. 
consent  to  iseparation,  2823. 
ofTer  to  return,  2822. 
non-support  and  desertion,  2823. 
interlocutory  Judgment  or  decree  In,  842, 
2824,  2827,  3786. 
setting  aside,  2824. 
Judgment  of  sister  state  as  bar  to  action 

in  this  state,  2825. 
no   suit  without  provision   for   mainte- 

nance,  annotation,  844. 
nullity  of  marriage,  annotation,  835. 
orders  In  respecting  custody  of  children, 

annotation,  846. 
permanent  support  In,  844. 
property  rights,  decree  determining,  2825. 
publication  of  summons,  affidavit  to  pro- 
cure, 2825. 
residence 
change  of  venue,  2822,  2826. 
necessary  to  plalntifT  and   cross-com- 
plainant, 840. 
security  for  maintenance  and  alimony, 

annotation,  849. 
service  of  papers  In  action  for,  1715. 
support  of  wife  and  children  in,  or  on 
separation  granted  wife,  annotation, 
848,  2824. 

DOCK  COMPANY 

liability  for  personal  Injuries,  2950. 

DOCUMENTS 
lost,  reissuance  of,  1297. 
of  Insurance  companies,  attorney-general, 

to  examine,  61. 
to  be  indorsed  by  county  recorder,  586. 

DOG 

tracking  deer  with  more  than  one  a  mis- 
demeanor, 2118,  4108. 

DONATION 

of  money  to  state,  disposition  of,  43. 

DOVES 

not  to  be  killed  when,  2115. 

DREDGE 

contract  for  construction  of,   warranty, 
2943. 

DRUG  HABITUES.    See  tit.  Inebriates  and 
Drug  Habitues. 
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DRUGS 
bringing  into  or  near  prisons,  penalty, 
2047. 

DRUNKARDS 
sale  of  intoxicating  liquor  to,  a  misde- 
meanor, 3253. 
DRUNKENNESS 

as  a  defense  to  crime,  2037. 
DUCKS 
not  to  be  killed  when,  2115,  4106. 
shooting   from    launch   a  misdemeanor, 
2119. 

dUe  process  of  law 

as  to  in  tax  sales,  2386. 
DUMB.     See  tit.   Deaf,   Dumb,  and    Blind 

Asylum. 
DUMMY  LOCATORS.     See  tit.  Mines  and 
Mining. 

DURESS 

in  obtaining  consent  to  contract.    See  tit. 
Consent. 

DUTIES 

reciprocal  of  parent  and  child,  annota- 
Uon,  864. 

DYING   DECLARATIONS.    See  tit.   Homl- 
cide. 
as  to,  2051. 

DYNAMITE 

malicious  use  of,  annotation,  4104. 
EASEMENTS  AND  SERVITUDES 

as  to  generally,  annotation,  994. 

acquisition  and  loss  of,  annotation,  3828. 

acquisition  by  prescription,  29(^. 
way    over    railroad    for    logging   pui> 
poses,  2903. 

change  in  use,  996. 

extinguishment  by  merger,  996. 

extinction  by  non-user,  2903. 

indefinlteness  In,  996. 

loss  by  non-user,  996. 

pass  with  land  when,  annotation,  1027. 

pleading  prescriptive  title,  2903. 

way   or  railroad   for   logging   purposes, 
2903. 

ways  of  necessity,  2903. 
EGGS 

needlessly  taking  or  destroying  a  misde- 
meanor, 2134. 

planting,  of  fish,  without  permission,  pen- 
alty, 3278. 
EIGHT-HOUR  LAW 

constitutionality,  2386. 
EL  DORADO  COUNTY 

boundaries  of,  505. 

county  seat  of,  505. 


ELECTION  CONTESTS 

as  to  generally,  annotations*  106,   1744- 
1747. 

appeal  in,  1751. 

contest,  who  may  in  case  of*tle  vote, 
1750. 

costs  in,  1751. 

court  may  declare  who  is  elected,  1749. 

educational  qualifications  of  voters,  find- 
ing as  to,  3137. 

in  case  of  tie  vote  who  may  contest,  1750. 

primary  election,  3137. 

procedure  on,  1748. 

recall  election,  3138. 

superior  Judge  to  hold  special  session  for 
trial  of,  1748,  1749. 

who  may  contest  in  case  of  tie  vote,  1750. 
ELECTION  FOR  PRESIDENT,  ETC. 

compensation  of  electors,  149. 

transmitting  returns,  148. 
ELECTION  PRECINCTS 

change  of  boundaries  of,  18,  2427. 

creation  of  new,  2426. 

establishment  of  special,  126,  2430. 

limitations  on  power  given  as  to,  2428, 
2429. 

ELECTION  RETURNS 

blanks  for,  board  of  supervisors  to  fur- 
nish, 526. 

on  election  for  president,  eta,  148. 
ELECTION  TICKETS  AND  BALLOTS 

advertising    constitutional    amendments 
proposed,  statements  in,   132,  244a 
contents  of  pamphlet,  133,  2441. 

ballot,  one  form  of  only,  135,  2442. 

ballot  clerks  to  be  appointed,  140. 

canvass  of  votes,  void  ballots,  143. 

certificate  of  nomination,  filing  of,  132. 

county  clerks  to  provide  ballots,  134. 

folding  ballot,  142. 

headings  to  petitions,  2448. 

how  voter  shall  prepare  his  ballot,  141. 

initiative  measures  submitted  to  attor- 
ney-general, 2448. 

instructions  to  voters,  139,  2447. 

length  of  time  for  keeping  initiative,  etc., 
petition,  2440. 

length  of  time  to  preserve  nomination 
papers,  2439. 

manner  of  voting,  name  to  be  written  on 
roster,  141. 

nomination  of  candidates  otherwise  than 
by  primary,  130,  2438. 

nomination  papers  must  be  filed  when, 
2439. 
length  of  time  to  preserve,  2439. 
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ELECTION  TICKETS  AND  BALLOTS 

(continued) 
number  of  ballots  to  be  provided,  140. 
one  form  of  ballot  only,  135. 
pamphlets    on    proposed    constitutional 

amendments,  etc.,  2441. 
county  clerk  to  receive,  2441. 
mailed  to  voters,  2441. 
primary,  2456. 

printing  and  binding  of  ballots,  140l 
registrar  of  voters,  duty  of,  144. 
sample  ballots,  printing  and  mailing  to 

voter,  146,  2449. 
secrecy  of  ballot  provided,  143. 
void  ballots,  2450. 
voting  and  challenges.  See  tit  Challenge 

of  Voters. 

ELECTIONEERING 
not  permitted  within  one  hundred  feet 
of  polls,  143. 

ELECTIONS 

as   to   generally,   annotation,   109,   2409. 

ballot-clerks  to  be  appointed,  140. 

ballots,  distinguishing  marks  on,  2409. 
intention  of  voter,  2409. 
place  of  proposttion  on,  2410. 
printing  names  of  candidates,  2410. 

blank  returns  for  to  be  furnished  by 
board  of  supervisors,  526. 

board  of.    See  tit.  Board  of  Elections. 

board  of  election  commissioners.  See  tit. 
Board  of  Election  Commiseionera. 

canvass  of  votes.  See  tit.  Canvass  and 
Return  of  Vote. 

canvass  of  by  board  of  supervisors,  527. 

certificates  of  to  be  furnished  by  board 
of  supervisors,  526. 

challenges    at.     See    tit    Challengea    of 
Voters, 
rules    for   the   determination   of   resi- 
dence, 3461. 

contents  of  notice  of  election,  2429. 

contest  of.    See  tit  Election  Contests. 

copies  of  constitution  for  polling  places 
where  assignment  submitted,  133. 

county  clerk  to  furnish  poll-lists,  etc., 
2412. 

county  clerk  to  furnish  books  of  affida- 
vits, etc.,  2594. 

county  clerk  may  employ  extra  help  to 
examine  signatures  to  initiative  peti- 
tions, 2413. 

county  clerk  to  provide  ballots,  134. 

digest  of  election  laws,  2436. 

election  of  officer  when,  2594. 


ELECTIONS  (continued) 

electioneering,  etc.,  within  one  hundred 
feet  of  polls  prohibited,  143. 

eligibility  to  county  and  local  offices, 
2594. 

expenditure  of  money  for  election  pur- 
poses, 2412. 

filing  notice  of  election,  2429. 

folding  of  ballot,  142. 

for  electors  of  president  and  vice-presi- 
dent See  tit  Election  for  President, 
etc. 

for  members  of  congress.  •  See  tit.  Mem- 
bers of  Congress. 

for  school  bonds,  242. 
notice  of,  how  given,  242. 

how  voter  shall  prepare  his  ballot,  141. 

indexes  for  to  be  furnished  by  board  of 
supervisors,  526, 

instructions  to  voter  on  ballot  139. 

irregularities  In  conducting,  2410. 

justice  of  peace  may  act  when,  2429. 

manner  of  voting,  name  to  be  written  in 
roster,  141. 

municipal,  board  of,  2437. 

municipal,  conduct  of,  111. 

name  of  candidate,  printing  on  ballot, 
2410. 

notice  of  election,  filing  and  contents, 
2429. 

number  of  ballots  to  be  provided,  140. 

of  assemblymen,  18. 

of  board  of  supervisors,  527. 

of  corporation.    See  tit  Corporations. 

of  directors  of  corporation.  See  tit  Cor- 
porations. 

of  reclamation  district  to  issue  bonds. 
See  tit.  Reclamation  Districts. 

of  representative.  See  tit.  Representa- 
tive. 

of  senators,  17. 

officers  of,  assignment  of  compensation 
before  returns  sealed,  unlawful,  112. 

one  form  of  ballot  only,  135. 

opening  and  closing  polls  at     See  tit 
Polls  of  Election, 
as  to,  129. 

petition  for  recall  of  municipal  officers, 
2410. 

plurality  to  elect  2411. 

poll-books  for  to  be  furnished  by  board 
of  supervisors,  526. 

poll-lists  for  to  be  furnished  by  county 
(derk,  2412. 

posting  precinct  register,  2437. 

precinct.    See  tit.  Election  Precincts. 
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ELECTIONS   (continued) 
primary.    See  tit.  Primary  Elections, 
proclamation  at  closing  polls,  129. 
proclamations    of    to    be    furnished    by 

board  of  supervisors,  526. 
qualification  and  registration  of  voters, 

2411. 
educational  qualification,  2411. 
residence  of  voter,  2411. 
woman  married  to  alien,  2411. 
qualifications  for  signing  initiative  peti- 
tions, 2413. 
registers  for  to  be  furnished  by  board  of 

supervisors,  526. 
registrar  of  voters.   See  tit.  Registrar  of 

Voters, 
residence  of  voter,  rules  for  determining, 

2461. 
tickets  and  ballots  at.    See  tit.  Election 

Tickets  and  Ballots. 

ELECTIVE  FRANCHISE,  CRIMES 
AGAINST 
candidates    for    United    States    senator 
must  not  give  or  promise  pecuniary 
aid  to  legislative  candidates,  4081. 
members  of  legislature  must  not  accept 
any  valuable  consideration,  4081. 

ELECTORS 

qualification  of  for  signing  petition,  115. 
qualification  of  for  voting,  115. 
registration  of.    See  tit  Registration  of 
Electors. 

ELECTRIC     INTERURBAN      RAILROAD. 
See  tit.  Street  Railroad  Corporations, 
not  a  street  railroad,  annotation,  940. 

ELECTRICITY 

stealing  a  misdemeanor,  4097. 

subject  of  sale,  2959. 
ELIGIBILITY 

to  appoint  a9  insurance  commissioner,  53. 

to  be  members  of  board  of  election,  127. 

to  office,  525. 

ELISOR 

to  execute  process  when,  603. 

ELK 

killing  a  felony,  2112,  4104. 
raising  of  as  a  business  to  be  licensed, 
2124. 

EMBEZZLEMENT 
as  to  generally,  2098-2100,  3262,  4098. 
banker  guilty  of  when,  2100. 
collector  defined,  4099. 
disposition  of  property,  2246. 
evidence  of  prior  offenses,  3262. 


EMBEZZLEMENT  (continued) 
fraudulent  removal  of  leased  property, 

4098. 
instruction,  3262. 
of  effects  and  estate  of  decedent  See  tit 

Estate  of  Decedent. 
trustee  guilty  of  when,  2100. 

EMBLEMENTS 
doctrine  of,  annotation,  997. 

EMINENT  DOMAIN 
as    to   generally,    annotation,    1804*1812, 

3150. 
abandonment  of  condemnation  proceed- 
ings, 1826. 
compensation,  date  with  which  assessed, 
1825. 
dismissal  of,  1825. 
payment  of,  1826. 
complaint  in  and  contents  of,  1822. 
condemnation  of  property 
for  railroad  purposes.  See  tit  Railroad 

Corporations. 
for  reclamation  district  purposes,  pro- 
cedure on,  398. 
for  wharves,  evidence,  3151. 
condemnation  proceedings 
as  to  generally,  1804-1812,  315a 
complaint  in  and  contents  ot  1822. 
facts   necessary   to  be   found   by  the 

court,  1820. 
on  condemnation  for  purposes  of  reclsr 
mation  district,  398. 
costs  and  counsel  fees,  3150. 
court    may    regulate    the    removing   of 

structures,  1823. 
court  or  Jury  to  assess  damages,  1823, 

3160. 
damages 
court  or  jury  to  assess,  1823,  3160. 
payment  of  or  deposit  of  bond  therefor, 
3161. 
date  with  respect  to  which  compensation 

shall  be  assessed,  1825. 
estates  subject  to  public  use,  1817. 
exercised  for  what  purposes,  1813,  1815. 
facts  necessary  to  be  found  by  court  be- 
fore condemnation,  1820,  4031. 
judgment  and  appeal,  3151. 
value  of  leasehold.  3151. 
Jurisdiction  of  superior  court  in,  1822. 
matters   to   be   ascertained,   annotation, 

4031. 
payment  of  damages  assessed,  1825,  3161. 
private  property  which  may  be  taken  by, 
1817,  1819,  3157,  4031. 
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EMINENT   DOMAIN    (conUnued) 
proceedings  in,  1317. 
property  already  appropriated  to  a  public 
use,  1821. 

purposes   for   what   may    be   exercised, 

1813,  1815,  3155,  4028. 
railroad 
removal  of  from  right  of  way,  182^. 
right  of  way  for,  condemnation.     See 
tit  Railroad  Corporations, 
removal  of  railroad  from  right  of  way^ 

1824. 
removing  of  structures  may  be  regulated 

by  the  court,  1823, 
riparian  rights,  diversion  of  water,  3153. 
school  land  surrounded  by  forest  reserva- 
tion,  3154. 

value  of  leasehold,  3151. 

EMPLOYED    CHILD.     See    tit.    Abandon- 
ment and  Non-Support  of  Children. 

EMPLOYEES 

black-listing  of  former  prohibited,  2140. 
of  state  controller.   See  tit.  Controller  of 
SUte. 

EMPLOYER  AND  EMPLOYEE 

assumption  of  risk  by  employee,  1183, 
2972. 

actions  against  employer  for  damages,  as 
to  generally,  1183,  2972. 
evidence  in,  2971. 
Instructions  in,  1191. 
pleading  in,  2971. 
coming  in  contact  with  electric  wire*  as 
to  generally,  2972. 
employees  about  railroad,  2972. 
fellow-servant  blasting,  2972. 
in  case  of  switchmen,  2973. 
workmen  about  cement  manufactory, 
2973. 

contributory  negligence  and  effect  on 
right  to  recover,  1194. 

"department  of  labor,"  as  to  generally, 
1185. 

discharged  employee,  remedies,  2974. 

doctrine  of  res  Ipsa  loquitur,  2974,  2975. 

duty  of  employee,  1189. 

duty  of  employer,  as  to  generally,  1186- 
1189. 

eightrhour  law,  2975. 

employer  not  bound  to  indemnify  em- 
ployee, 1178. 

emplojrment,  purchase  of  stock  as  condi- 
tion of,  2975. 


EMPLOYBR    AND    EMPLOYEE    (contin- 
ued) 
fellow-servants.  See  tit.  Fellow-Servants, 
as  to  generally,  1190. 
incompetency  of,  effect  on  employer's 

liability*  1190,  2975. 
negligence  of,  1193,  2975. 
selection  of,  2975. 
indemnification  of  employee,  annotation, 

3858. 
Injury  to  employee 
contributory  negligence,  1194. 
driver,  by  defective  railway  track,  2976. 
mining  employee,  2976. 
railway  employee,  2977. 
stevedore,  2977. 
instructions  in  trial  of  action  for  dam- 
ages, 1191. 
liability   of  employer,  as   to   generally, 
1179,  1189. 
for  injuries  to  third  person,  1191,  2978. 
machinery,  tools,  etc.,  furnished  by  em- 
ployer, as  to  generally,  1192. 
mining  company,  doctrine  of  res  ipsa  lo- 
quitur, 2978. 
presumption  of  negligence  from  accident, 

2978. 
purchase  of  stock  as  condition  of  em- 
ployment, 2975. 
res  ipsa  loquitur,  doctrine  of,  2974,  297& 
safe  place  and  appliances 
as  to  generally,  1192,  2978. 
collapse  of  roof  of  oil  derrick,  2978. 
scaffolding  at  railroad  trestle,  2979. 
when  under  control  of  employee,  2979. 
termination  of  employment 
at  will,  2970. 

by  employee  for  fault,  2971. 
by  employer  for  fault,  2971. 
compensation  of  employee,   dismissal 
for  cause,  2971. 
leaving  for  cause,  2971. 
unguarded    machinery,    putting   belt  on 

pulley,  2979. 
wilful   or   malicious   acts   of   employee, 
2980. 

ENCUMBRANCES 
covenant  against,  damages   for  breach, 

1278. 
term  "encumbrances"  embraces  what  in 
conveyance  of  real  property,  annota- 
tion, 1030. 
measure  of  damages  for  breach,  1278. 

ENGINEERING    DEPARTMENT 
may  close  roads,  3266. 
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ENGINEERS.   See  tit.  National  Guards, 
for  capitol  building  and  grounds,  98. 

ENLI8TED  MEN.  See  Ut.  National  Guards, 
dishonorable    discharge    from    national 

guards,  effect  of,  261. 
of    commissioned    officers    in    national 
guards,  256. 

ENTITLEMENT 
of  action,  as  to  proper,  annotation,  1377. 

EQUALIZATION  DISTRICTS 
division  of  state  into,  15. 

EQUALIZATION  OF  TAXES.  See  Uts. 
County  Boards  of  Equalization;  State 
Board  of  Equalization. 

EQUAL  PROTECTION 
discrimination  in  eight-hour  law,  2386. 

EQUIPMENT.    See  tit.  National  Guards. 

EQUITABLE  CONVERSION 
as  to  generally,  annotation,  1056. 

EQUITABLE  TRUSTS.    See  tit.  Uses  and 
Trusts, 
as  to  generally,  1004. 
ERROR 
harmless.   See  tits.  Appeal;  Appeal  and 
Error. 

ERRORS  AND  MISTAKES 

in  pleadings  and   court  proceedings  in 
criminal  causes,  2245. 
ESCAPES 

assisting  prisoners  to  escape,  2045. 

from  state  hospitals,  4061. 

liability  of  sheriff  for,  600. 

ESCHEATED  ESTATES 
action  to  determine  state's  right  to,  3163. 
appearance,  1828. 
claimant  of  estates,  proceeding  by  after 

judgment,  1828. 
escheats   to   be  deposited   with   county 

treasurer    by    public    administrator, 

1935. 
judgment,  1828. 
manner  of  commencing  proceedings  rela- 

Uve  to,  1827,  4034. 
order  of  sale,  1828. 

new  sale  may  be  ordered  when,  1828. 
order  to  show  cause,  1827. 
petition    showing    claim    to    estate    de- 
posited with  state  treasurer,  4035. 
pleading,  1828,  4035. 
proceedings   after  judgment  by   person 

claiming  estate,  1828,  3163. 
proceedings  relative  to  how  commenced, 

1827,  3162. 
receiver  of  rents  and  profits,  1827. 


ESCHEATED  ESTATES  (conUnued) 
recovery  of,  3839. 
summons  in  proceedings,  1827. 
trial  of  issues,  1828. 
unclaimed  bank  deposits,  3164. 

ESTATE  MONEYS 
to  be  deposited  with  county  treasurer  by 
public  administrator,  1935. 

ESTATES 
requisite  for  transfer  of  certain,  annota> 
tion,  1027. 

ESTATES     OF     DECEASED     PERSON'S 
FUND 
money  in  to  be  invested  in  bonds  by  the 
board  of  control,  93. 
bonds  to  be  delivered  to  state  treas- 
urer, 94. 

ESTATES  OF  DECEDENTS 
administration    when   a  state  does   not 

exceed,  §  150c,  1875,  4048. 
administrators  and  executors  to  possess 

all  real  and  personal  estates,  1869. 
appraisement  and  pay  of  appraisers,  1868, 

3170,  4045. 
citation  to  persons  suspected   to  prove 

having  embezzled  estate,  1671. 
claims  against.     See  tit  Claims  Against 

Decedent's  Estates. 
death   before   payment   Issues,    petition 

and  proceedings  to  determine  heirs 

at  law,  1933.. 

embezzlement  of  effects  of,  1870. 
citation  to  persons  suspected  of  having 

embezzled  estate,  1871. 
refusal  to  obey  citation,  penalty,  1871. 
inventory,  how  made,  1868. 
mortgage  and  lease  of  real  estate  of.  See 

tit    Mortgages  and   Leases  of   Real 

Estate, 
oath  of  appraisers,  1868. 
penalty  for  refusal  of  persons  suspected 

of  having  embezzled  the  estate  to 

obey  citation,  1871. 
refusal  to  obey  citation,  penalty,  1871. 
sale  and  conveyance  of  property  of.    See 

tit.  Sale  and  Conveyance  of  Property 

of  Decedents, 
surviving  heirs  may  collect  money  depos- 
ited in  bank,  1870,  3180. 
United  States  lands  to  which  patents  had 

not  issued  at  time  of  decease,  4058. 
who  may  collect  balance  due  deceased 

annuitants  from  teachers'  retirement 

salary-fund,  4045. 
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ESTATES  OF  MISSING  PERSONS 
bonds  to  be  given  by  trustee,  194& 
powers  and  duties  of  trustees  of,  1948. 
trustee  of,  appointment  by  court,  1948. 

ESTOPPEL 
clothing  agent  with  apparent  authority 
to  act,  1219. 

of  principal  to  deny  agent's  authority, 
1219. 

EVICTION 
re-entry  of  property  after,  a  contempt  of 
court,  1801. 

EVIDENCE 

as  to  generally,  annotation,  1951-1957, 
3196. 

abstract  of  title  as,  3200. 
acts  and  declarations  of  legatees,  1960. 
admitting  subject  to  motion  to  strike  out, 
3196. 

admission  and  declarations  against  inter- 
est, 1952. 

admission  of  in  person  not  binding  on 

another,  1959. 
adverse    party     may    inspect    writings 

shown  to  witness,  2018. 
affidavits.    See  Ut.  AfTidavitt. 
agreement   in   writing,   whole    contract, 

1963-1965. 

agreements  not  in  writing,  as  to  gener- 
ally, 1998. 

allowance  of  claim  against  estate,  1984. 

bill  of  particulars  not  admissible  as,  3196, 

burden  of  proof,  annotation,  1999-2002. 

compulsory  production  of  books  and  pa- 
pers, 3197. 

conclusive  evidence.  See  Ut.  Conclusive 
Evidence. 

conclusive  presumption,  annotation,  1987- 
1991. 

contents  of  lost  public  document  or  rec- 
ord may  be  proved,  3200. 

contents  of  writing,  how  proved,  1961. 

conviction  not  to  be  had  upon  uncorrobo- 
rated, 2197. 
.  copy  of  accounts  not  admissible  as,  3197. 

cross-examination.    See  tit  Witness. 

declaration  against  interest,  1952. 

declaration  as  part  of  transaction,  1960. 

declarations  of  predecessor  in  title,  1960. 

deed  as  evidence  of  transfer,  1985. 

deposition.    See  tit  Deposition. 

direct  evidence,  1987. 

disputable  presumptions,  annotation, 
1991-1996,  3197,  4071. 

documentary  evidence,  1952. 


EVIDENCE  (conUnued) 
dying  declarations.     See  tit  Dying  Dec- 
larations, 
effect  of,  instructions,  annotation,  2018- 

2023,  4076. 
effect  of  foreign  judgment  1984. 
expert  evidence,  1953,  3197. 
facts  which  may  be  proved  at  trial,  4068. 

annotation,  1967-1974. 
final  judgment  effect  upon  rights,  1980. 
foreign  Judgment  effect  of,  1984. 
hearsay  evidence,  1955. 
hypothetical  question,  3198. 
impeachment.    See  tit  Witneet. 
in  criminal  case.    See  tit  Criminal  Trial, 
in   litigation   respecting  mining   claims. 

See  tit.  Mines  and  Mining. 
In  mechanic's  lien  proceedings.    See  tit 

Mechanics'  Liens, 
indispensable  evidence,  1996. 
inferences,  1987. 
Judgment  as,  annotation,  4068. 
Judgment,    what    deemed    adjudged    in, 

1983. 
judicial  notice,  annotation,  4064. 
kinds  and  degrees  of  evidence,  1975. 
knowledge  of  court,  1975. 
means  of  production  of,  2003. 
mode  of  taking  testimony,  2005. 
non-expert  evidence,  1954. 
notoriety  of  facts,  1975. 
of  boundaries.   See  tit  Boundaries, 
opinion  evidence,  1954,  3197,  3198. 

as  to  speed  of  automobile,  3198. 
order  to  produce  Instrument,  3198. 
parol  evidence 

as  to  generally,  1955,  3198. 

affecting  writing,  3198. 

after  written  statement  3199. 

respecting  writing,  3199. 
presumptions,  1956,  1987,  3199. 
prima  facie,  return  of  sheriff  is,  599. 
primary  evidence.    See  tit.  Primary  Evi- 
dence, 
production  of  evidence,  1969. 
proof  of  public  record,  1963,  3200. 
public  writings,  as  evidence,  1979,  3200. 

abstract  of  title  admissible  as,  3200. 

proof  of  contents  of  lost  3200. 
refreshing  memory  of  witness.     See  tit 

Witness, 
rejection  of  evidence  by  court  of  own 

motion,  3199. 
secondary  evidence,  1956. 
statute  of  frauds,  annotation,  4071. 
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EVIDENCE  (conUnued) 

suggestion  by  court  as  to  shdrtening  tes- 
timony, 3199. 

weight  and  sufficiency  of  evidence,  1957» 
3199. 

who  can  testify.    See  tit.  Witnesses. 

witnesses.    See  tit.  Witnesses. 

writings  shown  to  witness  may  be  in- 
spected by  adverse  party,  2018. 

EXAIMtNATION 
of  foreign  insurance  corporations.     See 
tits,   insurance;    Insurance  Commis- 
sioner, 
of  witness.    See  tits.  Trial;  Witness. 

EXAMINATION  OF  WITNESSES  CONDI- 
TIONALLY.   See  tit.  Witnesses. 

EXCAVATION 
lateral  support,  2905. 

EXCEPTION  TO  SURETIES.    See  tit.  Ap- 
peal to  Superior  Court. 

EXCEPTIONS 

as  to  necessity  of,  annotation,  1552. 
bills  of.  See  tit.  Bills  of  Exception, 
draft  of  proposed  bill  and  amendments, 

3083. 
form  of,  annotation,  1553. 
how  settled,  3083. 

not  presented  at  time  of  ruling,  3083. 
notice  to  adverse  party,  3083. 
what  deemed  excepted  to,  1552. 

EXCESS  PAYMENT 
recovery  of,  annotation,  1095. 

EXCHANGE  OF  PROPERTY 
as  to  property  generally,  2960. 
action  for  breach  of  contract,  2960. 

judgment  for  nominal  damages,  2960. 
rescission  of  contract,  1172. 

EXECUTION 

as  to  generally,  annotation,  1588,  1589, 
2220. 

against  homestead  and  proceedings  in. 
See  tit.  Homestead. 

alias  execution,  1588. 

attack  upon,  3098. 

collection  of  moneys  from  Judgment 
debtor,  procedure,  annotation,  1598. 

discharge  of  debt,  3099. 

exemption  from.    See  tit.  Exemptions. 

from  Justices'  court.  See  tit  Justices' 
Courts. 

garnishment.    See  tit.  Qarnisfiment. 

how  and  to  whom  Issued,  1590. 

in  criminal  cause,  as  to  generally,  anno- 
tations, 2220. 


EXECUTION   (continued) 

indemnity,  where  property  claimed   by 
third  person,  1591. 

issued  how  and  to  whom,  1590. 

levy  necessary  to  aftect  property,  1590. 

mandamus  to  compel  Judge  to  issue  writ 
of,  3099. 

money  owing  by  municipality  to  Judg- 
ment debtor,  3099. 

notice  of  sale  under,  how  given,  1594. 

of  wills.    See  tit.  Wills. 
as  to,  1847. 

preference  of  claim  for  salary  and  wages, 
1795. 

proceedings  supplementary  to.    See  tit 
Supplementary  Proceedings. 

property  claimed  by  third  person,  indem- 
nity, 1591. 

property  exempt  from,  1591. 
as  to  generally,  annotation,  1592. 

real  property  sold   under,  title  of  pur- 
chaser, 1595. 

sale 
Judgment  creditor  as  bidder,  3099. 
of  real  property,  absolute  when,  and 
when  subject  to  redemption,  1596. 
title  acquired  by  purchaser,  3099. 

sherifTs  commissions,  3099. 

stay  of,  1588. 

supplementary    proceedings    in    aid    ot 
See  tit.  Supplementary  Proceedings- 

what  liable  to  be  seized  on  execution, 
1590. 

what  must  be  done  in  order  to  redeem 
from  sale  under,  1597. 

within  what  time  may  issue,  1587. 

EXECUTIVE  OFFICERS 
appointment  of  by  governor,  29,  2389. 
executive  secretary,  salary,  2390. 

EXECUTORS     AND    ADMINISTRATORS. 
See  tit  Letters  Testanientary. 
as  to  generally,  annotation,  1854-1859. 
account  to  be  rendered  by  si>ecial,  1865. 
accounting  of.  See  tit  Accounts  of  Exec- 
utors and  Administrators, 
administrator,  persons  entitled  to  quality 
as,  3169,  4041. 
foreign   consul,   most  favored   nation, 

3169. 
widow  who  has  released  right  in  hus- 
band's estate,  3170. 
agreement  of  attorney  with  non-resident 
heirs  to  have  part  of  their  share  for 
his  services,  3170. 
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EXECUTORS  AND  ADMINISTRATORS 

(continued) 

appraisement  of  estate  and  pay  of  ap- 
praisers, 3180. 

as  to  personal  liability  on  sale  of  real 
estate  of  decedent,  1891. 

as  to  powers  and  duties  of,  and  manage- 
ment of  estates,  annotation,  1898- 
1900. 

bonds  and  oaths  of,  1857. 
claim   against   estate.     See   tit.   Claims 
Against  Estates  of  Decedents, 
as  to  generally,  3171. 
action  on,  pleading,  3171. 
allowance  of  claim,  3171. 
foreign  corporation,  3171. 
funeral  expenses,  3171. 
interest  on  claims,  3172. 
presentation  and  verification,  3172. 
contest  and  actions,  3172. 
witnesses,  3173. 
commissions   of  executor  and   adminis- 
trator, 3173. 
compensation  of.    See  tit.  Accounts  of 

Executors  and  Administrators, 
compromise  of  claim  by  executor,  3174. 
conveyance  in  fraud  of  creditors,  action 

to  vacate,  3174. 
conveyance  or  transfer  will  be  ordered  to 

be  made  when,  1902. 
court  may  order  money  in  hands  of  to  be 

invested  pending  settlement,  1901. 
decree  ordering  conveyance  or  transfer 

may  direct  possession,  1902. 
determination  of  heirship,  3174b 
bastards,  right  to  inherit,  3179. 
declarations    of   members    of    family, 
3174. 
discretion  in  issuing  letters,  3174. 
disposition  of  estate  of  debts  recovered, 

1901. 
distribution  of  estate,  decree,  3174. 
conclusiveness  against  trust,  3175. 
effect  on  community  property  of  death  of 

wife,  3175. 
effect  on  homestead  of  death  of  husband, 

3175. 
family  allowance,  3175. 

remarriage  of  widow,  3175. 
foreign  consul,  right  to  qualify  as  admin- 
istrator, 3169. 
incompetent  to  be,  who  are,  1859,  3170. 
inventory   and   appraisement   of  estate, 

3180. 
jurisdiction  of  probate  court,  setoff,  3175. 


EXECUTORS  AND  ADMINISTRATORS 

(continued) 
misconduct  in  office,   use  of  property, 
3176. 

necessity  of  administration,  3176. 
notice  to  creditors,  necessity  of  filing, 

3176.      ' 
oath  and  bonds  of,  1867. 

order  of  persons  entitled  to  administer, 
annotation,  4041. 

ordering  money  in  hands  of  to  be  In- 
vested pending  settlement,  1901. 
payment  of  debts  of  decedents  by.    See 
tit.  Claims  Against  Estates  of  Dece- 
dents, 
personal  liability  of,  1903. 
persons  entitled  to  qualify  as  administra- 
tor, 3169. 
foreign   consul,  most  favored   nation, 

3169. 
widow  who  has  released  right  in  hus- 
band's estate,  3170. 
petition  for  letters  and  contents,  4043. 
special  notice  to  heirs,  request  for  how 
given,  4043. 
petition  to  make  conveyance  or  transfer, 

notice  of  hearing,  1901. 
property  warranting  granting  of  letters, 

3177. 
redemption  by  from  tax-sale,  490. 
removal  and  suspension  of,  1859,  1867. 
retention  of  expenses,  funeral  expenses, 

3177. 
rights  and  actions  between  heirs  and  ad- 
ministrator, 3177. 
sale  of  real  estate,  3177. 

appeal  from  confirmation,  3176. 
setting  apart  estate  of  fifteen  hundred 

dollars,  3178. 
setting  apart  homestead,  3178,  3181. 

appeal  from  order  setting  apart,  3179. 
special  administrators.    See  tit  Special 
Administrators, 
payment  of  secured  debts,  4044. 
their    powers    and    duties,    1858-1864* 

4044. 
to  render  account,  1865. 
to  possess  all  real  and  personal  property 

of  estate,  1869. 
when  none  named  in  will,  1859. 
who  incompetent  to  serve  as,  1859,  4042. 
widow  who  has  released  right  in  hus- 
band's estate,  right  to  qualify  as  ad- 
ministrator, 3170. 
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EXEMPLARY   DAMAGES.    See  tit.   Dam- 
ages. 
animus  malus,  1275. 
liability  of  principal,  1275. 
malice,  In  fact,  1275. 
express  or  implied,  1275. 
EXEMPTION 
as  to  generally,  annotation,  1593. 
from  execution,  what  property  is,  1591. 

annotation,  3989. 
from  Jury  duty,  1362. 
of  homesteads  from  execution.    See  tit. 

Homesteada. 
of   property    from    execution,    effect   of 

chattel  mortgage,  when,  1256. 
of  property   from   taxation,   annotation, 

425. 
petition  to  set  aside  exempt  property, 

3181. 
taxicab  automobile,  3100. 
EXHIBITION.     See   Ut    Sparring   ExhIbU 

tions. 
EXHIBITION  OF  PRODUCTS 
board  of  sui>ervisors  to  create  fund  for 
making,  554. 
EXPENSES 

of  gruardians,  1944. 
EXPERT 
grand    jury    may    employ    to    examine 
books,  annotation,  4133. 
EXPLOSIVES 
use  of  in  destroying  or  Injuring  build- 
ings, penalty,  2112. 
EXPORT   BASS 

penalty  for  killing  in  dosed  season,  2121. 
EXTENSION   OF  TIME 
as  to  generally,  annotation,  1722. 
for  performance  of  act  by  assessor,  etc., 

449,  3135. 
for  performance  of  public  duty,  effect  on 
tax  delinquency,  471. 
EXTINCTION 

of  obligation.    See  tit  Obligationa. 
EXTINGUISHMENT 
of  contracts,  as  to  generally,  annotation, 
1137,  3822. 
by  rescission,  annotation,  1137. 
by  alterations,  annotations,  1146. 
of  mortgage,  1248. 
of  obligations.    See  Ut  Obligationa. 
EXTORTION 

as  to  generally,  annotations,  2101. 
EXTREME   CRUELTY.     See  tit.   Divorce. 

as  ground  of  divorce,  annotation,  836. 
FACTORS 
duties  of,  2106. 


FAILURE  TO  ANSWER 

judgment  on,  3076. 
FALSE  ADVERTISEMENT 

respecting  real  estate,  penalty,  3292: 
FALSE  CLAIM 
to    insurance    loss,    presentation    of    a 

felony,  3265. 
FALSE  IMPRISONMENT 
action  for  damages  for,  annotation,  1376, 

2817. 
arrest  by  railway  policeman,  2817. 
damages  for,  liability  of  sureties  on  bond. 

1273. 
FALSE  NAME 

sale  of  coal  under,  a  misdemeanor,  3266. 
FALSE   PERSONATION  AND  CHEATS 
as  to  generally,  annotation,  2102-2104. 
by  broker,  etc.,  annotation,  4100. 
burning,  etc,  insured  property  to      de- 
fraud insurer,  annotation,  4101. 
consignee,  etc.,  making  false  statements 

concerning    price    of    ccmsignment, 

2105. 
defrauding    inns,    lodging   or    boarding 

houses,  2106. 
duties  of  commission  merchants,  brokers, 

factors,  and  consignees,  2105. 
giving  lot  with  ticket  prohibited,  2104w 
livery  stable  owner  permitting  property 

received  for  keeping  to  be  used  by 

another,  2106. 
making  false  statement  of  financial  con- 

diUon,  2105. 
removing    automobile    subject    to    Hen, 

4101. 
FALSE  PRETENSES 
as  to  what  constitutes,  3262. 
by  husband  in  obtaining  loan  on  wife*8 

property,  3262. 
evidence  of 
in  general,  3263. 
weight  and  sufficiency,  3263. 
indictment  or  informaticm,  3262. 
instruction,  3264. 
larceny  by  means  of,  3261. 
verdict,  3264. 
FALSE   REPORTS 
by  corporate  officer,  4104. 
circulating  regarding  bank,  4103. 
FALSE   REPRESENTATION 
as  to  quality  or  merit  of  goods  sold  or 

advertised,  penalty,  2140,  3292. 
by  advertisement,  concerning  real  estate, 

3292. 
by   parent  regarding  abandoned   child* 

penalty,  2071. 


FALSE  STATEMENTS 

as  to  financial  condition,  2105. 
FALSELY  ADVERTISING 

as  an  attorney,  2047. 
FALSELY  REPRESENTING 

goods  kept  for  sale,  4093. 
FAMILY  ALLOWANCE 
as   to   generally,    annotation,    1872-1874, 

4046. 
administration  when  estate  does  not  ex- 
ceed fifteen  hundred  dollars,  4048. 
all  property  exempt  from  execution  to  be 

set  aside  for  use  of  family,  1874. 
apportionment  between  widow  and  chil- 
dren of  property  set  apart  for,  1876. 
extra  allowance,  1875. 
homestead.    See  tit.  Homestead, 
petition  to  set  aside  exempt  property,  an- 
notation, 4047. 
notice    of   hearing,    how    served    and 
when,  1875. 
property  set  apart,  how  apportioned  be- 
tween widow  and  children,  1876. 
FARE.     See  tit.  Street  Railroad  Corpora- 
tions, 
fraudulent  evading  payment  of,  punish- 
ment, 2109. 
FARM 

adopting  name  of.    See  tit.  Trade-Mark. 
FEDERAL  CENSUS 
name  to  govern  classification  of  counties, 
517. 
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FEES  (continued) 


in  land,  not  necessarily  taken  by  trustee, 
1008. 
FEE-BOOK 

officers  authorized  to  receive  fees  must 
keep,  795. 
FEE  SIMPLE 

grant  to  be  in  presumed  when,  annota- 
tion, 1028. 
FEES.     See  tit  Salaries  and  Fees  of  OffL 
cers. 

account  for,  796. 

collection  of  illegal  forfeits  office,  549. 

county   recorder  to  render   no  services 
without,  588. 

fee-book,  795. 

for  diplomas  to  persons  who  hold  county 
certificates,  163. 

in  civil  cases  to  be  paid  in  advance,  802. 

none,  on  habeas  corpus,  796. 

not  to  be  charged  when,  796,  802,  803. 

of  constable,  799. 

of  coroner,  802. 


of  county  clerk,  797. 

of  county  officers.    See  tit.  Salaries  and 
Feet  of  Officers, 
as  to  generally,  796. 

of  county  surveyor,  615. 

of  jurors.    See  tit  Jurors, 
as  to,  801. 

of  justices  of  the  peace,  800. 

of  marshal,  799. 

of  other  officers,  796, 

of  public  administrator,  802. 

of  recorder,  798. 

of  register  of  state  land  office,  48. 

of  secretary  of  state.    See  tit.  Secretary 
of  State. 

of  sheriff,  798. 

of  township  officers,  796. 

of  witnesses,  801. 

official  services  and,  795. 

receipt  for,  796. 

set  aside  for  library  fund,  limitation,  617. 

statement  of,  795. 

statement  of  must  be  posted  in  office  by 
justices  of  the  peace,  607. 

to  be  paid  into  county  treasury,  794. 

to  be  paid  to  insurance  commissioner,  71, 
2402. 
FELLATIO  AND  CUNNILINQUt 

as  felonies,  3245. 

as  to  generally,  4090. 

definition,  4091. 

disinclination  of  court  to  linger  over  of- 
fense, 4090. 

in  effect  when,  4091. 

indictment  or  information,  sufficiency  of, 
4091. 

meaning  of  "fellatio**  and  "cunnilingus,** 
difficulty  in  ascertaining,  4091. 

uncertainty  of  act,  4090. 

unconstitutionality  of  act,  4091. 

unnecessary  legislation,  4091. 
FELLOW  SERVANTS.    See  tit  Employer 
and  Employee. 

as  to  generally,  annotation,  1190. 

blasting,  2972. 

employees  about  railway,  2972. 

in  case  of  switchman,  2973. 

incompetency   of,   effect  on   liability  of 
employer,  1190. 

negligence  of,  1193. 

workmen  about  manufactory,  2973. 
FELONY 

conviction  of,  ascertainment  of  facts  re- 
lating to  record  of  convict,  2216. 

cunnilingus  is  a,  3245. 
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FELONY  (continued) 
fellaUo  is  a,  3245. 

penalty  test  whether  crime  is  or  misde- 
meanor, 2032. 
summarily  Inquiring  into  circumstances 
in  aggravation  or  mitigation.  See  tit. 
Judgment. 
FEMALE  PRISONERS 

care  of  in  county  Jall»  4155. 
FENCES 

railroad,  annotation,  936. 
FERRIES 
and  toll-bridges,  annotation,  354. 
not  to  be  within  one  mile  of  another 
when,  355. 
FICTITIOUS  NAME 
signing   to   initiative    petition,    forgery, 
3260. 
FIELD    ARTILLERY.      See    Ut    National 

Guard. 
FIELD     BATTERY.       See     tit.     National 

.  Guard. 
FILING 
of  assessment^lists  of  reclamiation   dis- 
tricts, 395. 
of  papers,  when  accomplished,  31 05^ 
FINAL  JUDGMENT 

in  divorce  proceedings,  annotation,  842. 
FINAL  SETTLEMENT 
of  executors  and  administrators,  annota- 
Uon,  1915-1920. 
FINANCES 
annual  statement  of  to  be  prepared  by 
board  of  supervisors,  551.  . 
FINANCIAL  POLICY  OF  STATE 

to  be  supervised  by  board  of  control,  95. 
FINDINGS  OF  COURT 
as   to   generally,    annotation,    1546-1549, 

3082,  3979. 
and  conclusions,  annotation,  3979. 
and  verdict,  on  appeal,  1332. 
In  action  to  foreclose  mechanic's  lien, 

1784. 
may  be  waived  how,  1549. 
signing  by  judge,  3083. 
special    construction,  3978. 
FINES 
against  insurance  companies,  payable  on 

demand,  86. 
for  non-support  may  be  paid  to   wife, 

2070. 
informer  to   receive   half  collected   for 
malicious  mischief,  2109. 
FIRE 
papers  destroyed  by,  filing  nunc  pro  tunc, 
1721. 
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FIRE    AND    MARINE    INSURANCE   COR- 
PORATIONS 

amounts  to  be  reserved  before  making 
dividends,  922. 

dividends  by,  amounts  to  be  reserved  be- 
fore making,  922. 

FIRE  ARMS 
bringing  into  or  near  prisons,  penalty, 
2047. 

FIRE  INSURANCE 

as  to  generally,  2860. 

action  on  policy,  time  to  bring  out  plead- 
ing, 2860. 

clause  in  policy  as  to  sale  and  uncondi- 
tional ownership,  1237. 

includes  what,  54. 

measure  of  Indemnity,  1238. 

ownership  of  property,  2861. 

pleading  in  action  on  policy,  2860. 

use  or  storage  of  gasoline,  2861. 

waiver  by  agent,  2861. 

FIRES 

setting  out  wilfully  or  negligently,  2086. 
FIRES  AND  FIREMEN 

fire  companies,  how  organized,  368. 
FIRM 
assessment  of  property  of  for  taxation. 
See  tit  Taxes  and  Taxation. 
FISH 
protection    and    preservation    of.     See 
Game  Law. 

FISH  AND  GAME.  See  Ut.  Game  Law. 
commission  of,  meaning  of,  powers  and 

duUes,  27,  2404. 
fish  commissioners,  general  duties  of,  87. 
fishing.    See  tit.  Fishing, 
sale  of,  694. 

FISH  AND  GAME  WARDEN 
appointment  of,  593,  3627. 
bond  of,  593,  3627. 
duties  of,  593,  3627. 
removal  of,  593,  3627. 

FISH  BUSINESS.    See  Ut  Game  Law. 
conducting    without    license    a    misde- 
meanor, 2123. 
report  by  wholesale  dealers,  3281. 

FISH  COMMISSIONERS 

duties  and  powers  of,  328& 
FISHING.    See  tit  Seines, 
near  Santa  Catallna  limited  to  hook  and 

line,  2130. 
through  Ice  a  misdemeanor,  2128. 
unnavlgable    streams   may   be   declared 
public  highways  for,  565. 
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FiSH  NET.    See  tit  Qame  Law. 
uBe  of  two-mesh  a  misdemeanor,  2131. 

FI8HWAY8 
to  be  constructed,  4126. 

FIXTURES 
as  to  what  constitutes,  annotation,  980» 

981,  2899. 
removal  by  tenant,  annotation,  1017. 

FLAQ8.    See  tit.  United  8tatet  Flag. 

FL00D8 

damage  to  roads  and  highways  by,  board 
of  supervisors  may  protect  from,  648. 

FORCIBLE  ENTRY  AND  UNLAWFUL 
DETAINER 

as  to  generally,  1752-1759,  3139,  3991. 

evidence,  desert  land,  3139. 

Improvements  as  setoff,  3140. 

pleading,  3140. 

title  acquired  after  commencement  of 
action,  3140. 

unlawful  detainer.  See  tit  Unlawful  De- 
tainer. 

FORECLOSURE   OF   MORTGAGES 

as  to  generally,  annotation,  1603,  1605. 
attorneys'  fee,  2999. 
by  beneficiary  of  trust,  3000. 
determination  of  claims  of  defendants, 
3000. 

disposition  of  proceeds,  3000. 

effect   of   enforcing   mechanic's    lien, 
3000. 
limiUtlon  of  action  for,  1390,  1397,  3000. 
not  executed  out  of  state,  1397. 
pleading,  3001. 

assumption  of  mortgage,  3001. 
redemption,  3001. 
substitution  of  parties,  3001. 

FOREIGN  CORPORATIONS 

by  committee  may  transact  business  in 

state,  1401. 
certified  copies  of  articles  of  incorpora- 
tion to  be  filed  by,  3811. 
fees  to  be  paid  on,  3811. 
penalty  for  failure  to  file,  3811. 
default  Judgment  against,  2845. 
designation  of  person  on  whom  service 
may  be  made,  915,  3811. 
change  of,  3811. 
failure  of  to  comply  with  law,  effect,  917. 
fees  to  be  paid  by  on  filing  certified  ar- 
ticles of  incorporation,  3811. 
filing  articles  of,  2842. 
filing,  fee  and  license-tax  of,  annotation, 
917. 


FOREIGN  CORPORATIONS   (continued) 
liability  of  stockholders  of,  limitation  of 

action,  2846. 
must  file  certified  copy  of  articles   in 

office  of  secretary  of  state,  916. 
penalty  for  failure  to  file  certified  copies 

of  articles  of  incorporation,  3811. 
proof  of  corporate  existence,  3811. 
service  of  process  on,  2842. 
service  of  secretary  of  state  for,  valid 

when,  915. 
statute  of  limitations  in  favor  of,  3811. 
FOREIGN  STATE 
cause  of  action  arising  within,  annota- 
tion, 1406. 
FORFEITURE 
law  abhors,  1272. 

partial   rather  than  total   under  lease, 
1133. 
FORGERY  AND  COUNTERFEITING 
as  to  whether  a  birth  certificate  is  a  sub- 
ject of  forgery,  8211. 
bank  cheek 
drawing  to  defraud,  3260,  4096. 
endorsement  of,  3259. 
drawing   bank   check   to   defraud,   3260, 

4096. 
endorsing  bank  check,  3259. 
evidence,  3259. 
false  name  signed  to  initiative  petition,  a 

felony,  3260. 
selling  tickets,  etc.,  to  persons  not  en- 
titled to  use,  4096. 
FORMER  JEOPARDY 
as  to  generally,  3297. 
FOUNDLING  ASYLUMS.    See  tit  Orphan 

Asylums. 
FOUNTAIN   FOR  ANIMALS 

gift  for,  2928. 
FRANCHISE.  See  tit  Street  Railroad  Cor- 
potations, 
lien  on  for  taxes,  3597. 
not  prolonged  by  extension  of  corporate 

existence,  914. 
of  street   railroad   may  be  transferred, 

942. 
of  telegraph  and  telephone  corporations, 

construction,  943,  944. 
tax  on.    See  tit  Taxes  and  Taxation. 
FRATERNAL  SOCIETIES 
exempt  from  duty  to  furnish  data  from 
policy,  83. 
FRAUD 
as  to  generally,  2945. 
action  for  relief  on  ground  of,  limitation, 
annotation,  1393. 
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FRAUD  (continued) 
actual,  what  constitutes  in  obtaining  con- 
sent to  contract,  1111,  3844. 
expression  of  opinion,  2945. 
in  case  of  husband  and  wife,  1394. 
questions  of  how  determined  in  action 

for  fraudulent  conveyance,  1304. 
statement  of  value 
as  to  generally,  2945. 
reliance  upon,  2945. 
statute  of.    See  tit  Statute  of  Frauds, 
suppression  of  facts,  2945. 

FRAUD  AND  DECEIT 

as  to  generally,  annotation,  1108. 

FRAUD  AND  UNDUE  INFLUENCE.  See 
tits.  Contest  of  Probate  of  Wills;  Con- 
test of  Will  After  Probate. 

FRAUD  OR  MISTAKE 
action  founded  upon,  limitation,  1394. 
action  to  quiet  title,  limitation,  1394. 

FRAUDS  AND  CHEATS 
as  to  generally,  2102-2104. 

FRAUDS,  STATUTE  OF 
as  to  generally,  annotation,  4071. 
contract  relating  to  land,  2946. 
sale  of  goods,  delivery  and  acceptance, 

2946. 
waiver  of  statute,  2947. 

FRAUDULENT  CONVEYANCES 

as  to  generally,  1300,  3027. 

action  to  set  aside,  1141. 

as  to  transfer  of  property  and  presump- 
tion of  fraud,  annotation,  1303. 

assignment  of  account,  attaching  credi- 
tors, 3028. 

assignment  of  interest  in  mortgage  crop, 
3028. 

attack  by  creditors,  3028. 

certain   transfers    presumed    fraudulent, 
3917. 
annotation,  3918. 

change  of  possession  of  personal  prop- 
erty, 3028. 

consideration,  as  to  sufficiency  of,  1300. 
burden  of  proof,  1300. 

constructive  delivery  insufficient,  1302. 

definition  of,  1300. 

delivery,    as    to    sufficient    showing    of, 
1302. 

effect  of  recordation  of  bill  of  sale,  1302. 

exchange  of  lands  between  father  and 
son,  3029. 

finding,  sufficiency  of,  1300. 

foreclosure  of  mortgage  lien,  1300. 
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FRAUDULENT    CONVEYANCES    (contin- 
ued) 
fraud 
of  transferee,  3030. 

question  of  how   determined,  annota^ 
Uon,  1304. 
fraudulent  intent,  1300. 
fraudulent    sale,    bona    fide    purchaser, 
1300. 
by  trustee,  1275. 
remedy  of  defrauded  party,  1300. 
immediate  delivery  essential,  1303. 
insufficient  charge  of  presumption,  1302. 
intent,  the  test,  1300. 
liability  of  wife,  1301. 
motive  as  an  element  of  fraud,  1301. 
preference  of  creditor,  3030. 
remedy  of  creditors,  as  to  generally,  1301. 
allegation  of '  fraudulent  intent,  1301. 
evidence  sufficiency  of,  1301. 
knowledge    of   insolvency    of    debtor, 

1301. 
necessity  of  lien,  1301. 
presumption  of  fraudulent  intent,  1301. 
reservation  of  interest  in  grantor,  1301. 
sale  before  levy,  burden  of  proof  in  rela- 
tion to  presumption  of  fraud,  1302. 
collateral  attack  on  judgment  and  exe- 
cution, 1302. 

FRAUDULENT  DESTRUCTION  OF  PROP- 
ERTY   INSURED 
as  to,  annotations,  2107,  4101. 

FRAUDULENT  INSOLVENCIES  OF  COR- 
PORATIONS 
as  to  generally,  2107. 
bank  officer 
abstracting      or      wilfully      misusing 

money,  4102. 
false  entry  in  books  by,  4103. 
frauds  by  director,  4102. 
guaranty  in  sum  beyond  legal  amount 

4102. 
loan  to  director,  4103. 
overdrawing  his  account,  4102. 
circulating  false  rumor  regarding  bank, 
4103. 

FRAUDULENTLY     RENDERING     BILLS 
OR  CLAIMS 

to  public  officers  for  allowance  or  pay- 
ment, annotation,  2042. 

FRAUDULENT   REPRESENTATIONS 

as  to  kind  of  labor  employed  in  produc- 
ing article,  penalty,  2082. 
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FRAUDULENT   SALE.     See  tit    Fraudu- 
lent  Conveyance, 
by  trustee,  1275. 
of  mortgaged  personalty,  larceny,  3264. 

FRAUDULENT    WEIGHTS    AND    MEAS- 
URES 
sale  of  coal  under  false  name,  a  mis- 
demeanor, 3266. 

FREEDOM  OF  CONTRACT 
eight-hour  law  as  interfering  with,  2386. 

FREEHOLD 
malicious  injury  to,  4105. 

FREE  TEXT-BOOKS 
for  distribution,  2466. 

FREIGHTAGE 

lien  of  carrier  for  and  for  senrices,  1207. 

FRESNO  COUNTY 
boundaries  of,  505. 
county  seat  of,  505. 

FRUIT  PESTS 
abatement  of  nuisance  created  by,  317. 
inspection  of  places  infested  by,  317. 

FUGITIVES  FROM  JUSTICE 

fugitives  from  this   state,  accounts  for 

returning  of,  2255. 
rewards  for  apprehension  of,  2255. 

FUNDS 
paid  by  order  of  court,  3043. 

FUTURE  PROFITS 
immateriality  in  action  for  contract  in 
breach  of  sale,  1285. 

GAMBLING 
permitting  in   house   owned   or  rented, 

4093. 
pool-selling  Gmd  bookmaking,  3251. 
with  dice  having  more  than  six  faces, 

penalty,  2077. 
with  slot-machine,  penalty,  2077,  3251. 

GAME.    See  tits.   Fish  and   Game;    Game 
Law. 
certain  not  to  be  sold,  2118. 
limit  of  shipment  of  certain,  2119. 
register  of  fish  and,  bought,  2123. 
failure    to    produce,    a    misdemeanor, 
2123. 

GAME  LAW.    See  tit.  Fish  and  Game, 
abalone   meat,   shipment   of   prohibited, 

2123,  3274,  4113. 
affidavit  when  shipping  deer,  4109. 
animals,  use  of  as  blind  a  misdemeanor, 

2118,  3273. 
application   of   provision  in  game  law, 

2133. 
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GAME  LAW  (continued) 
barracuda,  protection  of,  3277. 
bass,  protection  of,  2129,  4112. 
beach  seine,  3286. 

beaver,  killing  a  misdemeanor,  2119,  4108. 
birds'  eggs,  needlessly  taking  or  destroy- 
ing a  misdemeanor,  2134. 
birds'  nests,  needlessly  taking  or  destroy- 
ing a  misdemeanor,  2134. 
birds  other  than  game,  killing  a  misde- 
meanor, 2132,  4128. 
black  bass,  protection  of,  2122,  3276. 
bob-white  quail,  killing  a  misdemeanor, 

2116. 
catfish,  3275. 

certificate  of  right  to  take  birds  for  spe- 
cific purposes,  2133. 
Chinese    shrimp    nets    prohibited,    2131, 

3278,  3286,  4123. 
circle  nets,  3287. 
clams 
gathering   less   than  a  specified   size 

prohibited,  2123. 
Pismo,  protection  of,  3277. 
close  season  for  fish,  2120,  3274. 
constitutionality  of  act  dividing  state  into 

game  districts,  3268. 
crabs,  3274. 
dams 
to  be  examined  by  fish  commissioners, 

3288. 
to  be  kept  free  from  obstruction,  3289. 
deer, 
affidavit  when  shipping,  4109. 
female,  hunting  a  misdemeanor,  3270, 

4107. 
license  to  raise  as  a  business,  2124. 
limit  of  number  that  may  be  killed, 

2118. 
may  not  be  killed  when,  2117,  3271. 
meat  of,  sale  of,  3271. 
pelts  of,  sale  of,  3271. 
spotted    fawn,    hunting    of    a    misde- 
meanor, 3270,  4107. 
tracking  with  more  than  one   dog   a 
misdemeanor,  2118,  4108. 
division  of  state  into  game  districts,  con- 
stitutionality of  act,  3268. 
disposition  of  fines,  3279,  3285. 
domestic  reindeer,  license  to  raise,  3271. 
doves  may  not  be  killed  when,  2116,  3270, 

4107. 
ducks  may  not  be  killed  when,  2115,  3268, 
4106. 
shooting  from  launch  unlawful,  4108. 
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GAME  LAW  (continued) 
eggs  of  birds,  needlessly  taking  or  de- 
stroying a  misdemeanor,  2134. 
eggs  of  fish,  planting  without  a  permit, 

penalty,  3278. 
explosives,  use  to  kill  fish,  penalty,  3285. 
export  bass,  penalty  for  catching,  2121, 

3276. 
female    deer,    hunting   a    misdemeanor, 

3270. 
fish 
definition  of,  3278. 

planting  without  permit,  penalty,  3278. 
protection   and  preservation  of,  2120, 
3274,  4111. 
fish  commissioners,  3288,  4126. 

fish  business 
conduct  of  without  a  license,  a  misde- 
meanor, 2123. 
report  of  wholesale  dealers,  3281. 
fish-ways  to  be  constructed,  3289,  4126. 
fishing    near    Santa    Catalina    limited    to 
hook  and  line,  2130. 

fishing  net 
beach  seines,  3286. 
Chinese  shrimp  nets,  2131,  3278,  3286. 
circle  nets,  3287. 
condemned  nets,  3287. 
fyke  nets,  3287. 
paranzella  neta,  2132,  3288. 
seines,  2132,  3286,  3287. 
set-nets,  3286. 
shrimp  nets,  2131,  3286. 
sturgeon  lines,  2131,  3286. 
two-mesh  nets,  2131,  3288. 
fishing  through  ice  a  misdemeanor,  2128. 
fyke  nets,  3287. 

game  that  can  not  be  sold,  2118. 
game  that  can  not  be  shipped,  4110. 
gill  nets  prohibited,  4123. 
golden  trout,  protection  of,  2128,  3282, 

4120. 
hunting    female    deer    a    misdemeanor, 

3270. 
hunUng  with  dogs,  2118,  3273. 
killing  birds  other  than  game  a  misde- 
meanor, 4128. 
license 
to  conduct  fish  business,  2123. 
to  fish,  3268. 

to  raise  deer,  elk,  etc,  as  a  business, 
2124,  4117. 
revocation  of,  4119. 
limit  as  to  shipment  of  certain  game, 
2119,  4110. 
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GAME  LAW  (continued) 

Umlt  of  bag,  2117,  3269. 

limit  of  number  of  deer  that  may   be 
kUled,  2118. 

meadow    lark,    killing    a    misdemeanor, 
2132. 

mill-race,  screens  over,  3279. 

nests  of  birds,  needlessly  taking  or  de- 
stroying a  misdemeanor,  2134. 

nets  prohibited,  4123. 

night-time  hunting  prohibited,  2118. 

non-migratory  birds,  shipment  of  prohib- 
ited, 2133. 

paranzella  nets  prohibited,  2132,  3288. 

perch 
Sacramento,  protection  of,  2128,  3276. 
salt  water,  catching  a  misdemeanor, 
2123. 

pheasants,  killing  a  misdemeanor,  2116. 

pipes,  screens  over,  3279. 

Pismo  clams,  protection  of,  3277,  4113. 

planting  fish  or  eggs  without  a  permit, 
penalty,  3278. 

pollution  of  water  for  fishing,  penalty, 
3285. 

predatory  animals,  3291. 

protection  and  preservation  of  fish,  3274. 

quail  may  not  be  killed  when,  2115,  3268, 
4106. 

quinnat  salmon,  3284. 

register  of  fish  and  game  bought,  2123, 
3281. 
failure    to   produce    for   inspection   a 
misdemeanor,  2128,  3281. 

reindeer,  domestic,  3271. 

resident  game  birds,  shipping  prohibited, 
2137. 

reports  of  wholesale  fish  dealers,  2123, 
3281. 

Sacramento  perch,  protection   of.   2128, 
3276,  4112. 

•almon 

defined,  3284. 

protecUon  of,  2129,  3283,  4121. 

quinnat,  3284. 

salt  water  eels,  protection  of,  4115. 

salt  water  perch,  catching  of  a  misde- 
meanor, 2123. 

screens  over  mill-race,  pipes,  etc.,  pen- 
alty, 3279,  4115. 
disposition  of  penalty,  3279. 

sea  brant  may  not  be  killed  when,  2119. 

sea  lions  in  Santa  Barbara  Channel,  pres- 
ervation of,  2133. 

sea  otter,  penalty  for  killing,  2119. 
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GAME  LAW  (conUnued) 

seals  in  Santa  Barbara  Channel,  preser- 
vation of,  2133. 

seining  in  Mokelumne  river  prohibited, 
2132. 

set-nets  defined,  3286. 

shad,  protection  of,  2129,  4111. 

•hipping  game 
affidavit  when  shipping  deer,  4109. 
certain  game  not  to  be  shipped,  4110. 
limit  of  shipment,  4110. 

shipping  resident  or  migratory  non-game 
birds,  prohibited,  2133. 

shooting    duck    from    launch    a    misde- 
meanor, 2119. 

shrimp  nets,  Chinese,  2131,  3278,  3285. 

shrimps,  protection  of,  4111. 

snipe  may  not  be  killed  when,  2115,  3268, 
4106. 

spiny  lobster,  3274,  4111. 

spot-fin    croaker,   penalty   for    catching, 
2122. 

spotted  fawn,  hunting  a  misdemeanor, 
3270. 

steel-head  trout,  protection  of,  2127,  3284. 

striped  bass,  penalty  for  catching,  2121, 
3276,  4111. 

sturgeon,  3275. 

sturgeon  lines  prohibited,  2131,  3286. 

surf  fish,  penalty  for  catching,  2122. 

swans,  killing  a  misdemeanor,  2116. 

tracking  deer  with  more  than  one  dog  a 
misdemeanor,  2118. 

tree-sQuirrels,    killing   prohibited    when, 
2117. 

trout,  protection  of,  2136,  3119,  3281. 
golden  trout,  4120. 
sale  of  a  misdemeanor,  4120. 
steel-head  trout  excepted,  2126. 
steel-head   trout,    protection   of,   2127, 
3284. 

use  of  Chinese  shrimp  nets  prohibited, 
2131,  3278,  3286. 

use  of  diving  apparatus  in  fishing  pro- 
hibited, 2121. 

using  animals  as  blind  a  misdemeanor, 
2118,  3273. 

whiting,  protection  of,  3277,  4113. 

wholesale  fish  dealers,  report  of,  2123, 
3281. 

yellow-fin,  penalty  for  catching,  2122. 

QAIME  WARDEN.    See  Ut.   Fish  and  Game 
Warden. 

GARAQE 

manager  of  removing  machine  without 
consent,  penalty,  2098. 


GARBAGE 
dumping  of  In  navigable  water  or  Pacific 
Ocean  a  misdemeanor,  2086. 

GARDENER 

for  Capitol  building  and  grounds,  98. 
GARNISHMENT.     See  tit.  AtUchment. 
as  to  generally,  annotations,  1504,  3071, 

3969. 
actions  against  garnishee,  3071. 
damages  to  garnishor  through  appeal  of 

garnishee,  3071. 
money  subject  to  attachment,  3071. 
of  public  funds,  annotation,  1598. 

QA8 
stealing,  2098. 

GASOLINE 

use  or  storage  of,  effect  on  insurance 
policy,.  2861. 

GENERAL  FUND.    See  tit  State  General 
Fund, 
payment  of  salaries  by  state  treasurer 
when  exhausted,  45. 

GEOLOGIST.    See  Ut  State  Geologist 

GIFTS 

as  to  generally,  annotation,  1032,  2920. 

assertion  after  death,  2920. 

county  treasurer  to  receive  and  pay  out 
moneys  arising  from,  581. 

delivery  of,  annotation,  3829. 

deposits  of  money  in  Joint  name,  2921. 

in  view  of  death,  as  to  generally,  annotar 
tion,  1033,  2921. 

of  promissory  note,  2921. 

to  county,  board  of  supervisors  may  ac- 
cept or  reject  552. 

GLASS 

throwing  upon  highway,  a  misdemeanor, 
2109. 

GOLD-COIN  VALUES 
statements,  etc.,  of  insurance  companies 
to  be  based  on,  82. 

GOLD  DUST 
may  be  seized  on  execution,  1590. 
shares  of  corporation  may  be  seized  on 
execution,  1590. 

GOLDEN  TROUT 
protection    and    preservation    of,    2128, 
4120. 
GOODS 
false   representation    as    to   quality    or 
merit  of,  sold  or  advertised,  penalty, 
2140. 
GOODS  KEPT  FOR  SALE 
falsely  representing,  penalty,  4093. 
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"GOOD  WILL" 
of  business  is  property,  1018,  2899. 

GOVERNING  BODY 
of  boards  of  election,  128. 

GOVERNOR 

appointment  and  salary  of  stenographer 
and  messenger  of,  30. 

executive  pfflcers  appointed  by,  29,  2389. 

executive  secretary  of,  salary,  2390. 

number  of  notaries  public  may  commis- 
sion, 104,  2408. 

officers  appointed  by,  2389. 

reports  of  boards  of  directors  of  state 
prison  to,  2265. 

salary  of,  30. 

salary  of  executive  secretary  of,  30. 

salary  of  private  secretary  of,  30. 

to  appoint  state  board  of  education,  161. 

GRAMMAR  SCHOOLS 
post-graduate  course  in,  235. 

GRANDCHILDREN 
taking  by  unborn,  986. 

GRAND  JURY 
challenge  to  panel,  when  allowed,  2156. 
defined,  3931. 
duty  of  relative  to  examination  of  books, 

2160,  4132. 
employment  of  expert  to  examine  books, 

etc.,  annotation,  4133. 
examination   of   books   and   account   of 

county  treasurer  by,  580. 
examining   and   accepting   grand   juror, 

2156. 
foreman  pro  tem.,  3295. 
foreman  of,  power  to  administer  oath  to 

reporter,  2029. 
formation  of,  2156. 
in  session,  duties  of  Judge  of  superior 

court,  595. 
interpreter  for,  2158. 
permitting    prejudiced    juror    to    retire, 

2158. 
powers  and  duties  of,  as  to  generally, 

2158. 
reporter  for,  annotation,  2158. 
when  and  from  whom  to  ask  advice,  2159. 
who  may  be  present  during  session  of, 

2159. 

GRAND  LARCENY.    See  tit  Larceny, 
definition  of,  2097. 

"GRANT" 
as  a  conveyance  of  title  to  property,  1017- 

1025. 
in  lease.    See  tit  Lease. 
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GRANTEE 


rights  of  to  rents  and  reversion,  997. 

GRANTOR 
delivery  by.    See  tit.  Vendor  and  Vendee. 

GRANTS 
as  to  interpretation  of,  annotation,  1023. 
interpreted  most  strongly  against  grantor, 

annotation,  1024. 
words  of  interpretation  unnecessary  in, 

annotation,  1025. 

GREAT  REGISTER 

binding  of,  124. 

by  action,  124. 

clerk  to  arrange  and  bind  affidavits  by 

precincts,  124. 
complete  register  of  voters,  2414. 
Indexing  of,  124. 
of  electors,  123. 
of  entry  of  registration,  123. 
to  be  used,  126. 
duty  of  county  clerk  with  relation  to, 
126. 

"GROSS  RECEIPTS  FROM  OPERATION" 

definition  of,  3586. 
GROUNDS  OF  REVIEW 
presentation   and   reservation   in   lower 
court  annotation,  1330. 
GUARANTY 
as  to  generally,  annotation,  1239,  2997. 
of  rent  2997. 
of  promissory  note,  2997. 
solicitation  by  bank  officer,  fraud,  2998. 
GUARANTY  FUND 
of  building  and  loan  societies.     See  tit 

Building  and  Loan  Societies, 
of  mutual  life,  health,  and  accident  insur- 
ance corporations,  922. 
of  title  insurance  corporation,  925. 
GUARDIAN 

settlement  of  accounts  of,  1395. 
GUARDIAN  AD  LITEM 
appointed  for  what  purpose,  1410. 
appointment  of,  1409,  1410. 
erroneous  appointment  of,  1410. 
for  infant,  etc.,  1409. 
interest  of  guardian,  1410. 
GUARDIAN  AND  WARD 
as  to  generally,  868,  3194. 

annotation,  1936. 
accoimt  of  guardian,  1943. 
appointment  of  guardian,  4059. 
by  deed  or  will,  3797. 
annotation,  869. 
attorney's  fees  against  minor  fixed  by 
court  1947. 
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GUARDIAN  AND  WARD  (continued) 
compensation  of  guardian,  1944. 
conveyance  by  guardian,  1947. 
defrauding    wards   or   concealing    prop- 
erty,   examination   of    persons    sus- 
pected of,  1946. 
examination  of  persons  suspected  of  de- 
frauding wards  or  concealing  prop- 
erty, 1946. 
expenses  of  guardian,  1944. 
guardian  of  estate  of  minor,  notice  to 

relatives  of  what,  1938. 
guardians  of  non-resident  persons,  1946. 
guardian  to  pay  debts  of  ward  out  of 

ward's  estate,  1942. 
inventory  of  ward's  estate,  1943. 
may  sell  property  in  certain  cases,  1944. 
more  than  one  person  may  be  appointed 

guardian,  1947. 
nomination  of  guardian  by  minors  after 

arriving  at  fourteen,  1937. 
non-resident,  1945. 
notice  to  relatives  of  what  by  guardian 

of  estate  of  minor,  1938. 
of  insane  and  Incompetent  persons,  as  to 
generally,  annotation,  1939-1941. 
appointment  of,  288. 
appointment  of  guardian  by  court  jif ter 

hearing,  1941. 
insane  person  in  custody  of,  duty  of 

conmiisslon  relative  to,  288. 
liability  for  cost  of  support,  288. 
jurisdiction    of   superior    court,    1939» 

1941. 
orders  for  paymente  to  be  made  by, 

28Sr. 
powers  and  duties  of,  1941. 
powers   and   duties  of  guardians,   1938, 
1942. 
proceedings  for  restoration  to  capacity, 
1942. 
proceedings  for  completion  of  contracts 
for  sale  of  real  estate  by  guardians, 
1945. 
provisions  of  code  made  applicable  to 

guardians,  1947. 
rules    governing    custody    and    appoint- 
ment of  guardians  of  minors,  annota- 
tion, 869. 
sale  of  property  of  ward,  1945,  3195. 
sale  of  property  and  distribution  of  pro- 
ceeds, 1944. 
settlement  of  guardian,  1944. 
suspension  of  power  of  guardian  when, 
1938. 
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tit    Writ    of 


HABEAS     CORPUS.      See 
Habeas  Corpus. 

as  to  generally,  3313,  4153. 

commitment  of  minor,  absence  of  juris- 
diction, 3313. 

no  fees  on,  796. 

HALFORPHANS.    See  tit.  Children, 
duty  of  county  auditor  with  respect  to, 
573. 

HARBOR 
warden  of.    See  tit.  Port  Wardens. 

HARBOR  AND  HARBOR  COMMISSION. 
ERS.  See  tit  San  Francisco  Harbor 
and  State  Harbor  Commissioners. 

HARBOR    COMMISSIONERS    FOR     BAY 
OF  SAN  DIEQO 
leasing  of  lands  by,  2549. 
plats  of  state  lands,  2549. 
secretary    and    employees,    salaries    of, 

2549. 
salaries  of  commissioners*  2549. 

HARBOR   COMMISSIONERS    FOR    PORT 

OF  EUREKA 
attorney  may  be  employed  by  when,  332. 
compensation  and  appointment  of,  331. 
employment  of  attorney  by  when,  332. 
salary  of,  332. 

of  other  officers,  332. 

HASTINGS  COLLEGE  OF  LAW 

affiliation  with  university,  157. 
appointment  of  officers  of,  157. 
appropriation  for,  158. 
failure  of,  payments  to  be  made  in  case 
of,  158. 
dean  of,  157. 

diplomas  issuing  and  granting  of  by,  157, 
3462. 
rights  of  students  under,  157. 
directors  of,  rooms  and  halls  for,  157. 

powers  and  duties  of,  158. 
founders  of,  158. 

granting  and  issuing  of  diplomas  by,  157, 
library  of  San  Francisco,  use  of  students 

by,  158. 
officers  of  and  their  appointment,  157. 
payments  to  be  made  in  case  of  failure  of 

appropriation,  etc.,  158. 
powers  and  duties  of  directors,  158. 
president  of  board,  158. 
professorship  in,  158. 
purposes  of,  158. 

rooms  and  halls  for  students,  etc.,  of, 
157. 
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HASTINGS  COLLEGE  OF   LAW    (contin- 
ued) 
students  of,  rights  of  under  their  diplo- 
mas, 157,  3462. 
rooms  and  halls  for,  157. 
use  of  the  law  library  of  San  Francisco 
by  students  of,  158. 

HATCH  TENDER 
for  ships  of  fifty  tons  capacity,  penalty 
for  neglecting  regulation,  2084. 

HAZING 
a  misdemeanor,  2082. 

HEAD  PORTER 

for  capltol  building  and  grounds,  98. 
HEADS  OF  FAMILIES 
qualification  of,  209. 

HEALTH 
insurance  of.     See  tit  Life  and  Health 

Insurance, 
of  domestic  live  stock,  preseryation  of, 
553. 
HEALTH    INSURANCE   COMPANY 

statement  of  to  show  what,  76. 
HEALTH  OFFICERS 
board  of  supervisors  may  appoint,  618. 
duty  of  in  relation  to  registry  of  births, 

marriages,  and  deaths,  362. 
salary  of.    See  tit  Salaries  and  Fees  of 

County  Officers, 
to  report  to  board  of  health,  etc.,  364. 
HEIRS 
may   collect  money  deposited  in  bank, 

1870. 
of  tenant  for  life,  taken  as  purchasers 

when,  annotation,  992. 
redemption  by  from  tax-sale,  490. 
<'HEIRS  OF  BODY" 
construed  how,  992. 

HIGH    SCHOOLS    AND    HIGH    SCHOOL 
DISTRICTS 
admission  of  pupils  in  high  school,  225. 
annexation    and    exclusion    of    district 

schools,  215. 
bonds  of  high  school  district,  bid  for,  222. 
cancellation  of,  224. 
election  for,  221. 
issuance  of,    224. 
taxation  for,  223. 
when  to  be  made  payable,  222. 
cancellation  of  high  school  district  bonds, 

224. 
change  In  boundaries  of  high  school  dis- 
tricts, 215. 
change  of  name  of  high  school  district, 
217. 
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HIGH    SCHOOLS    AND    HIGH    SCHOOL 
DISTRICTS  (continued) 
county  high  schools,   establishment   ot, 
218. 
trustees  of,  218. 
course  of  study  In  high  school,  225. 
credentials   for  high   school   certificate, 

3466. 
disincorporatlon  of  high  school  districts, 

217. 
district  schools,  annexation  of  and  exclu- 
sion of,  215. 
election  for  issuance  of  bonds  of  high 

school  district,  221. 
establishment   of   county   high  schools, 

218. 
exclusion  of  district  schools,  215. 
formation  of  high  school  district  in  cities, 

etc.,  209,  3496. 
formation  of  joint  union  high  school  dis- 
tricts, 211. 
high  school,  admission  of  pupil  to,  225. 
course  of  study  in,  225. 
location  of,  219. 
post-graduate  course  in,  225. 
principals  of,  report,  220. 
report  of  superintendent  of  schools  in, 

220. 
text-books  for,  225. 
high  school  boards,  lease  of  school  quar- 
ters, 219. 
meeting  of,  219. 
powers  of,  219. 
high   school   boards   in   union   by  joint 
union  high  school  district,  election 
of  members  of,  214. 
organization  of,  213. 
reorganization  of  unchanged  in  number 
of  districts,  214. 
high  school  districts,  change  of  name  of, 
217. 
disincorporatlon  of,  217. 
formation  of  in  cities,  209. 
jurisdiction  over,  209. 
kinds  of,  208. 
lapsing  of,  216. 
organization  of,  in  cities,  210. 
validity  of,  209. 
intermediate     school     course,     election, 

3498. 
issuance  of  bonds  for  high  school,  224. 
issuance  of  bonds  of  high  school  district, 

election  for,  221. 
joint  union  high  school  district,  forma- 
tion of,  211. 
junior  college  course,  3498. 


GBNBRAIi    INDEX. 

[Black- faced  numerals  indicate  pa^es.] 


HIGH    SCHOOLS    AND    HIGH    SCHOOL 
DISTRICTS  (continued) 
jurisdiction  over  high   school   districtSi 

209,  3496. 
kinds  of  high  school  districts,  208. 
lapsing  of  high  school  districts,  210. 
lease  of  school  quarters  by  high  school 

board,  219. 
location  of  high  school,  219. 
meeting  of  high  school  boards,  219. 
organization  of  high  school  districts  in 

cities,  etc.,  210. 
post-graduate    course    in    high    schools, 

225. 
powers  of  high  school  board,  lease  of 

school  quarters,  219. 
principal  of  high  school  reports  of,  220. 
pupils  who  may  attend,  2476. 
qualification  of  heads  of    families,  209. 
report  of  principal  of  high  school,  220. 
of  superintendent  of  schools  and  high 
schools,  220. 
secondary  schools  provided  for,  206,  3496. 
special  day  and  evening  classes,  3499. 
taxation  for  high  school  district  bonds, 

223. 
taxes  and  funds  for.  See  tit.  High  School 

Taxes  and  Funds, 
transportation  of  pupils,  219. 
transportation  of  teachers  of  agriculture, 

3500. 
union  high  school  districts,  2481. 
annual  convention  of  high  school  prin- 
cipals, 2488. 
course  of  study  in,  2486. 
election  of  members  of  board,  2484. 
formation  of,  242. 
formation  of  new,  2484. 
Intermediate  school  course,  2487. 
organization  of,  213. 
organization  of  high-school  boards  in, 
2483. 
election  of  members  of  board,  2484. 
powers  and  duties  of  high  school  board, 

2485. 
report  of  high  school  principal,  2486. 
union  of  high  school  districts,  2481. 
validity  of  high  school  districts,  209. 
vocational  course,  3499. 

HIGH  SCHOOL  TAXES  AND  FUNDS 
apportionment  of  high  school  fund,  230. 
apportionment  of  tax,  229. 
disbursements  of  high  school  funds,  231. 
estimate  of  cost  of  building,  226. 
estimate   of   high   school   fund   needed, 
2489. 


HIGH  SCHOOL  TAXES  AND  FUNDS 

(continued) 
estimate  for  maintenance,  227,  2488. 
levy  of  tax  for,  229. 
for  building  and  maintenance,  227. 
for  high  school  fund,  230. 
non-resident  pupils,  special  tax  for  edu- 
cation of,  228. 
special  tax  for  education  of  non-resident 

pupils,  228. 
state  high  school  fund,  230. 
warrants  In  high  school  fund,  231. 
HIGH-WATER  MARK.  See  tit  Boundaries. 

HIGHWAY  OFFICERS 

highways  in  charge  of,  3547. 
powers  and  duties  of,  335. 
powers  of  supervisors  respecting  roads, 
335,  3542,  3544. 

HIGHWAYS.  See  tit  Roads  and  Highways, 
abandonment  of,  petition  for,  2553. 

hearing  of  petition,  2553. 
accretions  to,  2544. 
aid  may  be  given  by  county  for  bridge 

when,  342,  343. 
bridges.    See  tit  Bridges, 
aid  may  be  given  to  by  county  when, 

342,  343. 
construction  and  repair  of  to  be  let  by 

contract,  343. 
maintenance  of  in  adjoining  districts, 
343. 
construction  and  repair  of  bridge  to  be 

by  contract,  342. 
crossing  railroad,  street  railways,  canals 
and  ditches,  2552. 
manner  of  crossing  tracts,  2552. 
engineering  department  may  close,  3266. 
erection  and  maintenance  of  bridges,  342. 
establishment  in  general,  2550. 
extension  through  parks,  2551. 
In  charge  of  supervisors,  338. 
injury  to  a  misdemeanor,  3266. 
law  of  the  road,  2551. 
liability   for*  failure   to   complete   road, 

2550. 
maintenance  of  bridges  of  adjoining  dis- 
tricts, 342. 
naming  of,  335. 
opening  of  private  roads,  341. 
permanent  road,   divisions   of.    See   tit. 

Permanent  Road  Divisions, 
petition  for  abandonment  of,  2553. 

hearing  of  petition,  2553. 
powers  and  duties  of  highway  officers, 
335. 
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HIGHWAYS   (continued) 

private  roads,  how  opened,  341. 

removing  stakes,  etc.,  from  a  misde- 
meanor, 3267. 

road  funds,  division  of  In  certain  events, 
339. 

roads  may  be  closed  by  engineering  de- 
partment, 3266. 

supervisor  as  volunteer  In  construction 
of,  2551. 

width  of  road,  2560. 

HIRING 
as  to  generally,  1176. 
of  personal  property.     See  tit  Personal 

Property, 
of  real  property.    See  tit.  Leaee  of  Real 

Property. 

HISTORIC  MONUMENTS 
duty  of  supervisors  to  erect,  3825. 

HOLIDAYS 
as  to  generally,  822,  3429. 
as  to  what  are,  within  meaning  of  codes, 

1,  1314,  3429. 
acts  not  to  be  done  on,  annotation,  823. 
Admission  Day,  3429. 
every  Saturday  from  12  o'clock,  822. 
falling  on  Sunday,  2,  1315. 
public  schools   to  close  on  what  days, 

822,  3429. 
Saturday  as  a  half-holiday,  3031,  3429. 
"special  holidays,"  1314,  1315. 
trial  of  case  on  Saturday  afternoon,  1351. 

HOLOGRAPHIC  WILL 

dated  by  abbreviations  only,  annotation, 
1065. 

HOME  OF  FEEBLE  MINDED 

terms  of  life  tenure  in,  296. 

HOMESTEADS 
abandonment  of,  3831. 

annotation,  1044. 
as  to  conveying  and  encumbering,  anno- 
tation, 1044. 
as    to    general    provisions,    annotations, 

1041,   1877.1880. 
as  to  selections  of,  annotation,  1049. 
conveyance  or  encumbrance,  3831. 
declaration  of 
after  deed  or  mortgage,  3830. 
what  to  contain,  annotation,  1050. 
deed  from  wife,  1384. 
disposition  of  on  death  of  owner,  1932, 

3194. 
established  by  adverse  possession,  1384. 


HOMESTEADS  (conUnued) 
execution  against,  application  for,  how 

made,  1046. 
notice  of  hearing  and  service  of,  1047. 
proceedings  on,  1045. 
exempt    from    forced    sale,    annotation* 

1043. 
foreclosure  under  mortgage,  1886. 
from  what  may  be  selected,  annotation, 

1042. 
mortgage  by  husband  and  wife,  2923. 
proceedings  In  execution  against,  1045. 
rights  of  survivor  to,  1877,  3831,  4049. 
sale    and    execution    when,    annotation, 

1043. 
selection  and  recording,  4049. 
tenure  by  which/ held,  1051. 
value  of,  limitation  on,  3831. 

HOME  TEACHERS 
as  to  employment  of  by  school  trustees, 

3486. 
duties  of,  3486. 
qualifications  of,  2474,  3487. 

HOMICIDE 
as   to  generally,   annotations,  2050-2067, 

4083. 
appeal,  sufficiency  of  evidence,  3216. 
conduct  of  trial,  3216. 
conspiracy,  as  to  principals  and  accesso- 
ries, 3216. 

commission  of  robbery,  3217. 

striking  workmen,  3217. 

to  convict,  as  a  defense,  3217. 
corpus  delicti,  3217. 

degrees,  manslaughter  and  murder,  3217. 
evidence,  as  to  generally,  3218. 

circumstantial    and    expert    evidence, 
3220. 

confessions,  3219. 

dying  declarations,  3220. 

flight  of  accused,  3221. 

photographs,  3221. 
indictment  or  information,  3222. 
insanity  as  a  defense,  intoxication,  3222. 
Instructions 

as  to  generally,  3224. 

degree  of  offense,  manslaughter,  3225. 

good  character  of  defendant,  8225. 

presumption  of  innocence,  3226. 

reasonable  doubt,  3226. 
malice,  3226. 
motive  or  Intent,  3226. 
premeditation,  3227. 
punishment,  discretion  of  jury,  3227. 
self-defense,  law  of,  3227. 
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HOMICIDE  (continued) 
shooting,  arresting  officer,  3227. 

into  crowd,  3227. 
time  for  trial,  3228. 

unlawful    operation    by    osteopath,    evi- 
dence, 3228. 
verdict,  3228. 

withdrawal  of  plea  of  guilty,  refusal  to 
permit,  3228. 

HOOK  AND  LINE 
fishing  near  Santa  Catalina  to  be,  213a 

HORSELESS  VEHICLES 
franchise  for  to  be  regulated  by  board  of 
supervisors,  550. 

HORSES 

docking  tails  of,  2110,  2111. 
malicious  injury  to.     See  tit.  Malicious 
Mischief. 

HORTICULTURE 
county  boards  of.  See  tit  County  Boards 

of  Horticulture, 
state  commission  of.    See  tit  State  Com- 
mission of  Horticulture. 

HOSPITALS 

treating  contagious   and  infectious   dis- 
eases, public  laundry  receiving  linen, 
etc.,  from,  a  misdemeanor,  2088. 
HOUSE  BREAKING.  See  tit  Burglary  and 

House   Breaking. 
HOUSE  OF  PROSTITUTION 

placing  or  permitting  wife  in,  2066,  3242. 
HUNTERS 

injury  of  animals  by,  2087. 
HUSBAND  AND  WIFE 
action  for  personal  injuries  to  wife,  par- 
ties to,  2827. 
admissions  by  husband  as  agent  for  wife, 

2828. 
alienation  of  affections,  evidence,  2828. 
allegations  and  findings  as  to  character 

of  property,  2828. 
ante-nupUal  agreement,  2828. 
bank  account.  Joint  tenancy  in,  2829. 
community  property.  See  tit.  Community 
Property, 
as  to  generally,  851,  856,  3792. 
action  by  wife,  2829. 
confilct  of  laws  respecting,  2829. 
disposition  of  on  divorce,  849. 
evidence  as  to,  2829. 
gift  of  to  wife,  2831. 
power  of  husband  over,  861. 
separation  agreement  releasing,  2830. 
transfers,  estoppel,  2830. 
contracts  between,  854. 


HUSBAND  AND  WIFE   (conUnued) 
conveyance  by  or  to 
as  to  generally,  2831 ,  3791. 
by  one  spouse  to  the  other,  2832. 
time  limit  to  bring  action,  3791. 

desertion     and    separate     maintenance, 
2831. 

earnings  of  wife,  annotation,  860. 
fraud,  1394. 

guaranty    and     suretyship    agreements, 
2831. 
trust  deed  of  separate  property,  2831. 
husband   not   liable   when   deserted   by 

wife,  annotation,  861. 
Joint  tenancy  and  tenancy  in  common  of, 

annotation,  3790. 
Joint  tenants  in  bank  accounts,  2829. 
parties  in  action  for  personal  injuries  to 

wife,  2827. 
power  of  husband  over 
personal  property,  3793. 
real  property,  3793. 
property  conveyed  by  one  spouse  to  the 

other,  2832. 
separate  maintenance,  2831. 
separate    property.     See    tit    Separate 
Property, 
as  to  generally,  2832. 
of  husband,  2832. 

conflict  of  laws  as  to,  2833. 
of  wife,  as  to  liability  of,  2833. 
separation  agreement 
releasing  community  property,  2833. 
resumption  of  marriage  relations,  ef- 
fect of,  2833. 
suretyship  agreements,  2831. 
tenancy  in  common  of  property,  2833. 
torts  of  wife,  860. 

trust  deed  of  separate  property,  2831. 
wife's  property 
liable  for  own  debts  and  necessaries, 

2833. 
not  liable  for  husband's  debts,  2833. 
witnesses   for  and   against   each   other. 
See  tit  Witnesses. 
ICE 
fishing  through,  a  misdemeanor,  2128. 

IDEM  SONANS 
"Christie"  and  "Krlste"  as,  1993. 
"Perkachir"  and  "Prkochir"  as,  1993. 

IGNORANCE  OF  LAW 
on  part  of  party  to  action,  1568. 

ILLEGITIMATE  CHILD.     See  tits.  Adop- 
tion  of  Children;  Parent  and  Child, 
right  to  inherit  3179,  3837. 


IMMORAL  PLACES 

receiving,  hiring,  etc.,  children  in,  pen- 
alty, 2071. 
sending  children  to,  penalty,  2071. 

IMMORAL  PRACTICES.  See  tit.  Lewd  and 
Laeclvlout  Conduct, 
in  presence  of  children,  penalty,  2071. 

IMPANELING 
trial  juries  in  courts  of  record,  1365. 

IMPEACHMENT 
of  witness.    See  tit.  Witness. 

IMPERIAL  COUNTY 
boundaries  of,  506. 
county  seat  of,  506. 

distance    of    county    seat    from    Sacra- 
mento, 16,  2383. 

IMPLIED  COVENANTS 

in  transfer   of   real   estate,   annotation, 
1029. 

IMPROPERLY    RECORDED    INSTRU- 
ME  NTS 
validating,  586. 

IMPROPER  USE 

of  United  States  flag,  penalty,  2076. 

IMPROVEMENTS 
making  by  tenant,  1134. 
on  land  sold  to  state  for  taxes,  not  to  be 

removed,  478. 
on  land  taken  under  power  of  eminent 

domain.    See  tit  Eminent  Domain. 

INCEST    . 
evidence,  corroboration,  3244. 

INCOMPETENT  PERSON.    See  tit.  Guar, 
dfan  and  Ward. 
city  lot  of,  lease  of,  2900,  3820. 
guardian  ad  litem,  1409,  1410. 

INCOMPETENTS  OTHER  THAN  INSANE 
commitment  of,  294. 

moneys  received  from  counties  for  sup- 
port of,  295. 

INDEMNITY 
as  to  generally,  in  insurance,  1238. 
to   obtain   duplicates   of   burned   bonds, 

900. 
where  property  in  execution  claimed  by 

third  person,  1591. 

INDEMNITY    INSURANCE.     See   tit    In- 
surance. 

INDEMNITY  SCRIP.  See  tit  Public  Lands, 
as  to  how  entitled  to  locate  under,  373. 
selections  under,  what  valid  basis  for, 
372. 
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INDEMNITY  SELECTIONS.    See  Ut  Pub- 
lic Lands. 

INDEXES.    See  tit  Indexing. 

destroyed  by  fire,  replacing  by  board  of 
supervisors,  549. 

for  elections,  board  of  supervisors  to 
furnish,  526. 

to  assessment-books,  437. 

to  be  kept  by  county  recorder,  583. 

to  registration  books,  3457. 

two  or  more  to  be  kept  by  county  re- 
corder, 586. 

INDEXING 
deeds  once  recorded,  586. 
instruments  improperly  recorded,  586. 

INDIANS 
sale  of  intoxicating  liquors  to,  a  misde- 
meanor, 3253. 

INDICTMENT  AND  INFORMATION.     See 

tit  Information, 
as  to  generally,  2160  et  seq.p  3296. 
amending,  annotation,  4136. 
charging  different  offenses,  3296,  3297. 

prosecution  not  required  to  elect  when, 
3297. 
demurrer.    See  tit.  Demurrer, 
evidence  to  sustain,  variance,  3296. 
filing  second  indictment,  3296. 
for  pandering,  3211. 
reading  to  accused,  3297. 
setting  aside,  2166. 

INDUSTRIAL  ACCIDENT  COMMISSION 
as  to  generally,  2976. 
Interstate  commerce,  2976. 

INDUSTRIAL   HOME  OF  ADULT   BLIND 
board  of  directors  of,  297. 

approval  of  official  bond  of,  301. 

duties  of,  298. 

powers  of,  297. 
delivery  of  moneys  of,  301. 
dismissal  of  officers,  301. 
duties  of  directors,  298. 
election  of  officers,  301. 
moneys  of,  delivery  of,  301. 
objects  of,  297. 
official  bonds,  approval  of  by  board  of 

directors,  301. 
officers  of,  election  and  dismissal,  301. 
payment  of  salaries  and  expenses  of,  301. 
physician  of,  his  duties,  300. 
president  of  board  of  directors,  duties  €l, 

299. 
resolution  of  election  and  dismissal  of 

officers,  301. 
salaries  and  expenses  of,  payment,  301. 


OKNIBRJX    INDBX. 

[Black-faced  numerals  indicate  pagres.] 


INDUSTRIAL   HOME  OF  ADULT   BLIND 

(continued) 
superintendent  of,  salary  for  and  duties, 

299. 
who  entitled  to  admission  to,  297. 

INEBRIATES  AND  DRUG  HABITUES 
arrest,  hearing  and  commitment  of,  290, 
2529,  3525. 

INFANT.     See  tits.  Children;   Minors, 
guardian  ad  litem,  1409,  1410. 

INFANTRY.     See  tit  National  Guard. 

INFECTIOUS   DISEASES 
puhlic  laundry  receiving  linen,  etc.,  from 
hospitals    where    treated,    a   misde- 
meanor, 2088. 
quarantine  against,  312. 

INFERENCE.    See  tit  Evidence. 

INFORMATION.    See  tit  Indictment, 
as  to  generally,  annotations,  2149^151 , 

2160,  et  seq. 
demurrer  to.    See  tit.  Demurrer, 
when  lofit,  copy  may  be  filed,  2151. 

INHERITANCE 
by  illegitimate  children,  2929. 

INHERITANCE-TAX.     See   tit   Collateral 
Inheritance  Tax. 
department  of.    See  tit  Controller, 
department  of  state  controller,  42,  2392. 
illegitimate  children  made  lawful  heirs, 
effect  on,  1072. 

INITIATIVE  AND   REFERENDUM 

as  to  police  power  respecting,  2554. 

as  to  right  of  legislature  in  respect  to, 
2554. 

initiative  petition.    See  tit.  Initiative  Pe- 
tition. 

petition   invoking   right  of   referendum, 
2554. 
who  may  sign,  2413. 

provisions   of   general   laws   respecting, 
2554. 

INITIATIVE  PETITION 
as  to  qualifications  to  sign,  2419. 
county  clerk  may  employ  extra*  help  for 

examination  of  signatures  of,  2413. 
length  of  time  to  be  preserved,  2440. 
pamphlets  regarding  initiative  measures, 
2441. 
sent  to  county  clerk  to  be  mailed,  2441. 
signing  fictitious  name  to,  forgery,  3260. 

INJUNCTION 
actions  concerning  water  rights,  3966. 
as   to   generally,    annotation,    1493-1495, 
3964. 


INJUNCTION  (conUnued) 

as  to  what  is  and  who  may  grant,  1492. 

against  municipal  ordinance,  3068. 

against  officer  restraining  illegal  expen- 
diture, 1495. 

against  trespass,  complaint,  3068. 

against  use  of  water,  denied  on  giving 
bond,  1498. 

at  what  time  may  be  granted,  1496. 

construction  of  statutes  governing,  3916. 

granting,  annotation,  3964. 

in   action   for   public   nuisance,   making 
immediately  operative,  1308. 

modification  of,  annotation,  1499,  3068. 
pendency  of  appeal,  3068. 

motion  to  vacate  or  modify,  1498. 

notice,  1496. 

security  upon,  1497. 

to  prevent  exercise  of  office  under  void 
statute,  1298. 

to  prevent  legislative  act  of  municipal 
corporation,  1298. 

to  suspend  business  of  corporation,  how 
and  by  whom  granted,  1498. 

what  required  to  obtain,  1496. 

when  may  be  granted,  1492. 

who  may  grant  1492. 
INNKEEPER 

lien  of,  3857 

INNS 
defrauding,  penalty,  2106. 

INQUEST 
jury  of  defined,  3931. 

INSANE  PERSONS.    See  tit  Guardian  and 
Ward. 

appointment  of  guardian,  288. 

certificate  of  examiners,  283. 

charges    of    insanity    and    proceedings 
thereon,  281. 

city  lot  of,  lease  for  ten  years  only,  2900. 

commitment  of,  order  of,  285. 
execution  of  order  of,  287. 

compensation   of  sheriffs   for  transport- 
ing, 604. 

discharge  of  from  hospitals,  292. 

disposition  of  unclaimed  moneys  of,  289. 

fixing  amount  to  be  paid  for  support,  289. 

guardian  ad  litem,  1409,  1410. 

in  care  of  relatives  and  guardians,  duty 
of  commission,  288. 

inebriates  and   drug  habitues.    See  tit 
Inebriates  and  Drug  Habitues. 

liability  of  relatives  and   guardians  of, 


orders  for  payments  by  guardians  of,  289. 
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INSANE  PERSONS  (continued) 
order  of  commitment*  285. 
execution  of  order,  287. 
proceedings  for  restoration  to  capacity, 

1942. 
proceedings  on  charges  of,  281. 
stock  of,  how  represented  at  corporation 

election,  890. 
transfer  of,  291,  3526. 
voluntary  patients  In  state  hospital,  290. 

INSANITY.    See  tit.  Insane  Persons, 
as  a  defense  to  crime,  2037. 
of  defendant,  inquiry  into  before  trial, 

or     after     conviction,     annotations, 

2239. 

INSOLVENCY 

conditions  of  Insurance  company,  how  es- 
timated, 65,  68. 

notice  of  revocation  of  certificates  of  In- 
solvent companies,  70. 

of  insurance  company,  what  constitutes, 
64. 

INSOLVENCY   PROCEEDINGS.     See  tits. 
Insurance;  Insurance  Commissioner. 

INSPECTOR-GENERAL.    See  tit  National 
Guards. 

INSPECTORS 
local  district,  under  county  horticultural 
commissioner,  318. 

INSPECTORS    OF    ELECTION.     See    tit 
Boards  of  Election, 
powers  of,  128. 

INSTRUCTION.    See  tit  TriaL 

as  to  reasonable  doubt  See  tit  Reason- 
able Doubt 

at  trial  of  action  for  damages  against 
employer,  1191. 

in  action  for  damages  for  personal  in- 
juries, 1274. 

to  voters.  See  tit  Instructions  to  Voters. 

INSTRUCTIONS  TO  VOTERS 
as  to,  139. 

INSTRUMENTS 
alteration  of,  2948. 
defectively    executed,    validating,    1037, 

2922. 
proof  and  acknowledgment  of.     See  tit 

Acknowledgment*, 
recordation  of.   See  tit  Recording, 
reissuance  of  lost  private,  1297. 
reformation  of 
as  to  generally,  2947. 
limitation  of  action  for,  2947. 
rules  for  construction  of,  1965. 


INSTRUMENTS  (continued) 
subject  of,  forgery,  birth  certificate  as. 

See  tit  Birth  Certificate, 
validating      defectively      acknowledged, 

1037,  2922. 

INSURANCE.  See  tits.  Insurance  Commis- 
sioner;  Insurance  Corporations, 
as  to  generally,  1231. 
accident    See  tit  Accident  Insurance, 
as  to,  1232,  2861. 
Includes  what  54. 
accrued    actions   against   company   pre- 
served, 86. 
actions    against    companies    not    to    be 
transferred  to  United  States  courts, 
74. 
retaliatory  clause,  80. 
revocation  of  authority  to  do  business 
for  transfer  of  action,  59. 
actuary  to  make  valuations  of  policies 
of,  to  be  employed  by  Insurance  com- 
missioner, 64. 
affairs  of  company  to  be  based,  when,  62. 
agreement  of  parties,  1235. 
agent  of  company,  power  of  attorney  to 

act  as,  filing  duplicate,  85. 
agent  of  company  u];>on  whom  process 

may  be  served,  77. 
annual  statement  by  company  of  busi- 
ness done  in  state,  publication  of^  74. 
assessment  against  for  deposit  of  in  sal- 
ary and  expenses  of  Insurance  com- 
missioner, 72. 
assessment  against  company,  payable  on 

demand,  86. 
assignment  or  mortgage  of  thing  insured, 

effect  1234. 
automobile.    See  tit  Automobile    Insur- 
ance. 
Includes  what  55. 
blanks  to  be  furnished  to  companies  by 

Insurance  commissioner,  77. 
boiler.    See  tit  Boiler  Insurance. 

Includes  wliat  54. 
bonds  of  foreign  corporation  to  be  filed, 
81,  2403. 
separate  bond  required  when,  81. 
broker  procuring  Insurance  for  unauthor- 
ized    companies,     percentage     due 
state,  2860. 
building  falling,  1235. 
burglary.    See  tit.  Burglary  Insurance. 

includes  what,  54. 
capital  stock  to  be  iMild  in,  56. 
certificates   to  company   for  deposit  of 
securities,  contents  of,  79. 
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INSURANCE  (conUnued) 
certificate  to  do  buBinesB,  59. 

revocation  of,  58. 
clasBiflcation  of,  54,  2397. 
classification  of,  risks  and  premium  rates 

to  be  filed,  2401. 
condition  of  companies  doing  business, 
77. 
how  estimated,  65,  68. 
construction  of  policy,  3864. 
contract  of  indemnity,  1232. 
credit.    See  tit.  Credit  Insurance. 

includes  what,  54. 
definition  and  nature  of,  1231. 
deposit  of  securities  by  companies  when, 
79. 
certificates  for,  contents  of,  79. 
examination  of,  deficiencies  to  be  made 

up  when,  80. 
required  when,  79. 
documents  of  company  to  be  based  by 

attorney-general,  61. 
fees  to  be  paid  by  companies  to  insur- 
ance commissioner,  71. 
fines  against  company,  payable  on  de- 
mand, 86. 
fire  Insurance.    See  tit.  Fire  Insurance. 

includes  what,  54. 
foreign  companies,  deposit  of  securities 

by,  57. 
forfeiture  for  non-payment  of  premiums, 

1232. 
formal  compliance  with  law  by  company, 
to  be  required  by  insurance  commis- 
sioner, 82. 
Indemnity.   See  tit  Indemtilty  Insurance. 

as  to,  1232. 
insolvency  of,  what  constitutes,  64. 
insolvency     proceedings     against     com- 

panics,  71. 
insolvent  companies,  notice  of  revocation 

of  certificate,  70. 
Insurable  interest  in  building  on  leased 

premises,  1232. 
insurer  bound  by  statutory  declaration 

of  law,  1235. 
liability,  includes  what,  54. 
license  to  do  business,  revocation  of,  58. 
for  transfer  of  cause  to  Federal  Court, 
59. 
license-tax,  to  whom  payable,  1233. 
life.    See  tit  Life  Insurance, 
companies  to  furnish  data  for  valua- 
tion of  policies,  83. 
includes  what,  64. 


INSURANCE  (conUnued) 

list  of  policies  Issued,  to  be  furnished 
insurance  commissioner,  62. 

marine.    See  tit  Marine  Insurance, 
includes  what,  54,  3865. 

material  misrepresentation,  3864. 

miscellaneous,  includes  what,  55. 

mortgage.    See  tit  Mortgage  Insurance. 
Includes  what,  55. 

mutual  companies,  stock  notes  of,  how 
computed,  77. 

name  of  new  corporation  to  be  deter- 
mined by  insurance  commissioner, 
74. 

non-payment  of  premiums  forfeits,  1232. 

non- waiver  of  agreement,  1233. 

notice  of  loss,  1233. 

time  for  giving  notice  of  accident,  etc., 
1236. 

notice  of  withdrawal  of  company,  publi- 
cation of,  84. 

papers  which  companies  are  to  file  with 
Insurance  commissioner,  72. 

parties  to  contract,  1234. 

penal  offenses  of  company,  district  attor- 
ney to  be  notified  of,  84. 

penalty  against  company  for  failure  to 
file  statement,  78. 

penalty  against  company,  payable  on  de- 
mand, 86. 

percentage  due  state  where  broker  pro- 
cures Insurance  for  unauthorized 
companies,  2860. 

plate  glass.     See  tit.  Plate  Glass  Insur. 
ance. 
Includes  what,  54. 

policies  of  company,  as  to  valuation  of, 
83. 
actuary  to  be  appointed  to  value,  64. 
information    to    be    furnished    policy- 
holders    by  '  insurance     commis- 
sioner, 63. 
to  be  separately  valued,  83. 

policies  of  life  companies  to  be  regis- 
tered with  Insurance  commissioner, 
85. 

power  of  attorney  to  act  as  agent  of 
company,  power  of  duplicate,  85. 

presentation  of  false  claim  for  insurance 
loss,  a  felony,  3265. 

registration  of  policies  of  life  insurance 
companies,  2403. 

reinsurance,  1233. 

requisite  to  do  business,  55,  56. 

restoration  of  authority  to  company  after 
revocation,  70. 
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INSURANCE  (conUnued) 
retaliatory  clause  against  company,  80. 
revocation   of   certificate   of,    for   insol- 
vency, 70. 
right  to  share  in  insurance  money,  1233. 
sprinkling.  See  tit.  Sprinkling  insurance. 

includes  what,  55. 
statement  of  accident  company,  76. 
statement  of  company,   failure  of  com- 
pany to  file,  penalty,  78. 
to  be  based  on  gold-coin  valuation,  82. 
verification  of,  74. 

what  to  show  where  other  than  life,  74, 
76. 
statement  of  health  company,  76. 
statement  of  life  company,  76. 
statements  to  be  made  by  companies  to 
insurance  commissioner,  verification, 
74. 
stock  notes  of  mutual  companies,  how 

computed,  77. 
surety.    See  tit.  Surety  Insurance. 

includes  what,  54. 
tax  on  company  on  gross  premiums,  80. 
taxes  against  company,  payable  on  de- 
mand, 86. 
team.    See  tit  Team  Insurance. 

includes  what,  55. 
title.     See  tit.  Title  Insurance. 

includes  what,  54. 
who  entitled  to  insurance  money,  1233. 
withdrawal   of   securities   by   insurance 
company,  2402. 

INSURANCE  AGENT.  See  tit.  insurance 
Commissioner. 

INSURANCE  BROKER.  See  tit.  Insurance 
Commissioner. 

effecting  Insurance  on  account  of  foreign 
companies  that  have  not  complied 
with  the  laws  of  the  state,  4094. 

licensing  of,  3436,  3441. 

INSURANCE  COMMISSIONER.  See  tit 
Insurance. 

accrued  actions  preserved,  86. 

action  against,  right  of,  84. 

actions  against  insurance  companies  not 
to  be  transferred  to  United  States 
courts,  73. 

annual  statement  to  by  Insurance  com- 
panies of  business  done  in  state,  74. 

assessments,  payable  on  demand,  86. 

assessments  for  deficiencies  for  salaries 
and  expenses,  72. 

assessors  to  be  furnished  with  certain 
information  by,  82. 


INSURANCE  COMMISSIONER  (continued) 
attorney,  power  of,  to  act  as  agent,  filing 

duplicate,  etc.,  85. 
attorney-general  to  examine  documents 

of  insurance  companies  when,  61. 
bond  for  foreign  corporation  to  be  filed, 

81,  2403. 

separate  bond  to  be  required  when«  81. 
certificate  for  deposits,  contents  of,  79. 
certificate  of  insurance  company  to  do 

business,  59,  2870,  3435. 
certificate   to   do   business,   "authorized 
company,"  60,  2870,  3435. 
expires  when,  59. 
issuance  of  by  insurance  commissioner, 

59. 
not  to  be  renewed  if  company  is  in  ar- 
rears for  taxes,  59,  3436. 
removal  of  surplus  line  broker  of  office 

from  state,  61. 
revocation  of,  58,  59,  3445. 
action  to  review  facts,  3445. 
of  insolvent  companies,  of  license  of 
surplus  line  broker,  61. 
surplus  line  broker,  59,  60. 

duties  of  surplus  line  broker,  60, 
surrender  of,  59. 
to  be  issued  by,  59. 

transfer  of  suits  to  federal  court  by 

company,  revocation  of  license,  59. 

certificate  of  necessity  to  authorize  title 

insurance  companies  to  act,  928. 
certificate  of  necessity  to  mortgage  in- 
surance companies,  930. 
classification  of  insurance,  2397. 
classification  of  risks  and  premium  rates 

to  be  filed,  with,  2400. 
contingent  expenses  of,  84. 
corporation,  name  of  new  insurance,  may 

be  determined  by,  74. 
county  clerks  to  be  furnished  with  list 

of  Insurance  companies  by,  82. 
definition  of  certain  words,  86. 
deposits,  certificate  for,  contents  of,  79. 
of  securities  by  insurance  companies 

when,  79. 
required  when,  79. 
determination  of  name  of  new  insurance 

corporation,  74. 
district  attorney   to  be   notified   by  of 

penal  offenses,  84. 
eligibility  to  be,  53. 
employment  of  actuary  by,  64. 
estimate  of  condition  of  insurance  com- 
pany, how  made,  66,  68. 


OKKWRAl^    IirDBX. 

[Black-faced  aumerals  Indicate  pasree.] 


INSURANCE  COMMISSIONER  (conUnued) 

examination,  of  affairs  of  insurance  com. 

panies  when,  62,  3438. 

access  to  books,  3438. 

company  formed  in  another  state,  3438. 

condition  of  company  estimated  how, 

3439. 
inspection  of  books,  3438. 
of  documents  of  insurance  company  by 

attorney-general,  61. 
of  policies,  etc,  by,  61. 
of  securities,  deficiencies  to  be  made 
up  when,  80. 
expenditures  of  audited,  53. 
fees  to  be  paid  to,  71,  2402. 
fines,  payable  on  demand,  86. 
foreign  companies,  deposit  of  securities 
by.  57. 
amount  of  deposit,  57. 
certificate  of,  57. 
deposit  in  other  state  to  be  certified, 

57. 
deposit  of  securities  in  state  treasury, 
57. 
foreign  corporations,  bonds  from,  when 
to  be  filed,  81. 
separate  bonds  to  be  required  when, 
81. 
fraternal  societies  exempt,  83. 
full  compliance  with  law  to  be  required 

by.  82. 
furniture  for,  53. 
general  duties  of,  58. 
gold-coin  values,  statements,  etc.,  to  be 

based  on,  82. 
how   conditions   of   insurance    company 

may  be  estimated,  65,  68. 
insolvency  of  insurance  company,  what 

constitutes,  64. 
insolvency  proceedings,  71. 
insolvent   companies,   notice   of   revoca- 
tion of  certificate  to  do  business,  70. 
insurance  business  classified,  54. 
license,  new  shall  be,  issued  to  surplus 

line  broker  when,  61. 
licensing  insurance  agent,  3436,  3441. 
agent,  who  is,  3441. 
application  for  license,  3441. 
fees,  3442. 
penalty    for    acting    without    license, 

3442. 
revoking  or  suspension  of  license,  3437, 
3441,  3445. 
action  to  review  facts,  3442,  3445. 
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INSURANCE  COMMISSIONER  (continued) 
time  in  force,  3442. 

title  insurance,  etc.,  not  affected,  3442. 
licensing  insurance  broker,  3436,  3442. 
as  to  who  is  a  broker,  3442. 
application  for,  3443. 

fees,  3444. 
issuance  of.  3443. 
non-resident  broker,  3443. 
penalty    for    acting    without    license, 
3444. 

revocation   or   suspension   of   license, 
3442. 

action  to  review  facts,  3443. 
time  in  force,  3443. 

titie  insurance,  etc.,  not  affected,  3444. 
life  insurance  companies,  registration  of 

policies  of  with,  85. 
list  of  insurance  companies  to  be  fur- 
nished to  county  clerks  by,  82. 
list  of  policies  issued  by  insurance  com- 
panies to  be  furnished  to,  62. 
may  determine  name  of  new  corporation, 

74. 
may  issue  subpcena,  64. 
ofilce  of,  54,  84,  3435. 
official  bond  of,  54. 
papers  which  are  to  be  filed  with,  72. 
penal  offenses,  district  attorney  to  be 

notified  by,  84. 
penalty  for  failure  to  file  statement,  to 

collect,  78. 
penalties,  payable  on  demand,  86. 
policy  must  contain  true  statement  of 
amount  of  premium,  8444. 
bonuses,  3445. 

commissions,   agent's    on    own    Insur- 
ance, 3444. 
discount  on  marine  insurance,  8444. 
penalty,  3445. 

producing  books,  etc.,  3445. 
rebates  prohibited,  3444. 
'    responsibility  of  company,  3445. 

title  insurance,  etc.,  not  affected,  3446. 
policies,  life  insurance  companies  to  fur- 
nish data  for  valuation  of,  83,  3444. 
policies  null  and  void  when,  61. 
policies  of  life  insurance  companies,  reg- 
istration with,  85. 
policies,  separate  valuation  of,  83. 
policy-holders  may  procure  information 

about  policies  from,  63. 
power  of  attorney  to  act  as  agent,  filing 
duplicate,  etc.,  85. 
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INSURANCE  COMMISSIONER  (conUnued) 

publication  of  annual  statement  by  In- 
surance company,  74. 
of  notice  of  withdrawal,  84. 

records  of,  64. 

registration  of  policies  of  life  Insurance 
companies  with,  85,  2403. 

report   business   of  Insolvency  of  com- 
panies by  attorney-general,  71. 

report  by  for  purposes  of  taxation,  3590. 

restoration  of  authority  to  do  business 
after  revocation  of  business,  70. 

retaliatory  clause,  80. 

revocation  by  of  license  to  do  business, 
58. 

right  of  action  against,  84. 

rooms  for,  53. 

salary  of,  53,  3435. 

salary  and  expenses  of,  assessment  for 
deficiency  in,  72. 

salary  of  deputy  of,  53,  3435. 

securities,  deficiencies  of  to  be  made  up 
when,  80. 

deposit    of    by    Insurance    companies 

when,  79. 
examination  of,  80. 

withdrawal  of  by  Insurance  company, 
2402. 
separate  valuation  of  policies,  83. 
special  fund  for,  53. 

state  compensation  Insurance  fund,  3439. 

statement,  failure  of  insurance  company 

to  file,  penalty  to  be  collected  by,  78. 

of  accident  Insurance  company,  what 

must  show,  76. 
of   health    Insurance    company,    what 

must  show,  76. 
of  Insurance  company  other  than  life, 

must  show  what,  74. 
of  life  Insurance  company,  what  must 

show,  76. 
to  be  based  on  gold-coin  values,  82. 
to  be  made  to  by  Insurance  companies, 
74. 
stock  notes  of  mutual  companies,  how 

computed,  77. 
subpoenas,  may  Issue,  64. 
suits  to  be  Instituted  by,  58. 
surplus  line  broker,  3436. 
duties  of,  3436. 
license  for,  3436. 
tax  on  gross  premiums,  80. 
taxes,  payable  on  demand,  86. 
to  collect  penalty  for  failure  to  file  state- 
ment, 78. 


INSURANCE  COMMISSIONER  (continued) 
to  furnish  assessors  with  certain  infor- 
mation, 82. 

to  furnish  blanks  to  insurance  com- 
panies, 77. 

to  furnish  list  of  Insurance  companies  to 
county  clerks,  82. 

transfer  of  suits  to  federal  court  by  in- 
surance company,  revocation  of  li- 
cense, 59. 

valuation  of  policies,  life  insurance  com- 
panies to  furnish  data  for,  83. 
separate  valuation  of,  83. 

INSURANCE  COMPANY 
answer  by  claiming  exemptlcm,  1460. 
burning,  etc.,  property  to  defraud,  4101. 
certificate  to  do  business.     See  tit.   In- 
surance Commissioner. 

license  of  agent  See  tit.  Insurance  Com- 
missioner. 

tax  on  gross  premiums  of,  3584. 
transfer  of  cause  to  federal  court.     See 
tit.  Insurance. 

INSURANCE  CORPORATIONS.  See  tits. 
Insurance;   Insurance  Commissioner. 

accumulations.  Investment  of,  3812. 

capital,  Investment  of,  3812. 

certificate  of  Insurance  commissioners 
necessary,  2870. 

guarantee  fund  and  Investment  of,  2869. 

Investment  of  capital  and  accumulations 
of,  919,  920,  2867,  2869,  3912. 

life.  See  tits.  Life  Insurance  Companies; 
Mutual  Life,  Health,  and  Accident 
Insurance  Corporations. 

report  on  stock  and  bonds  held  by,  921. 

securities  in  which  capital  may  be  In- 
vested, 920. 

stock  and  bonds  held  by,  report  on,  921. 
valued  how,  921. 

surplus.  Investment  of,  3812. 

INSURRECTION 
proclamation  of  state  of,  248. 

INTENT  TO   DEFRAUD 
drawing  bank  check  with,  2095. 

INTEREST 
as  to  generally,  2962. 
in  property.     See  tit.  Interest  in  Prop- 
erty, 
on  judgment,  2963. 
on  school  bonds,  rate  of,  243. 

when  payable,  243. 
paid  to  be  noted  by  county  treasurer,  577. 


INTEREST  (continued) 
to  be  paid  upon  unpaid  warrants  against 

school  districts,  173. 
upon  award  of  damages,  1274,  1275. 
warrants  drawing  paid  first,  676. 

INTEREST  IN   PROPERTY 

conditions    in    will    imposing    restraint 

upon  marriage,  986. 
contingent,  annotation,  985. 
future,  annotation,  983. 
future    interest    suspending    power    of 

alienation  void,  annotation,  988. 
taking  by  unborn  grandchildren,  985. 
two  or  more  future,  985. 
vested,  984. 

INTERLOCUTORY  JUDGMENT 
in  divorce  proceedings,  842. 

INTERMEDIATE  SCHOOL  COURSE 
establishment  by  school  trustees,  3488. 

INTERMENT  PERMITS 

duty  of  county  recorder  as  to,  589. 
INTERPLEADER 

as  to  annotation,  1418. 
INTERPRETATION  OF  CONTRACTS 

as  to  generally,  annotations,  1127-1130. 

as  to  time  of  payment,  1134. 

as  to  time  of  performance,  eta,  1133. 

acts  of  parties,  1133. 

construction  of  words  and  phrases  in  in- 
strument, 1131. 

description  in  deed  imperfect  and  uncer- 
tain, 1131. 

determining  place  of  execution,  1131. 

of  grant  in  lease,  resort  to  circum- 
stances,  1131. 

of  lease  for  beet  farming,  1131. 

partial  rather  than  total  forfeiture,  1133. 

promise  presumed,  1133. 

INTERPRETATION  OF  WILLS.     See  tit. 

Wills, 
as  to  generally,  annotations,  1056,  1059- 

1068,  1836,  2926,  3834. 
on  appeal  from  partial  distribution,  2926. 

INTERSTATE  COMMERCE 
as  to  generally,  annotation,  1201. 

INTERVENTION 

as  to  generally,  3055. 

appeal  from  order,  3055. 

how  and  when  takes  place,  1418. 

intervener  must  have  interest  in  subject- 
matter,  1419. 

rights  of  intervener,  1419. 

right  to,  in  condemnation  proceedings, 
1419. 
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INTOXICATING  LIQUORS 


local  option 
elections,  3247. 

judicial  notice  of,  3247. 
law,  purposes  and  interpretation,  3246. 
license,  mandamus  to  issue,  3247,  3250. 
ordinances    regulating    and    forbidding 

sales,  3248. 
powers  of  board  of  supervisors,  annota- 
tion, 542. 
prosecution  for  unlawful  sales,  3248. 
appeal,  3249. 

complaint  or  information,  3248. 
evidence 
as  to  generally,  3248. 
deposition  of  absent  witness,  3249. 
must  be  in  name  of  people,  3249,  3294. 
regulation  and  licenses,  as  to  generally, 
3250. 
mandamus  to  issue  license,  3247,  3250. 
sale  of  between  2  and  6  a.  m.  prohibited, 

2088. 
sale  of  near  state  buildings  and  grounds, 

a  misdemeanor,  2048,  3213. 
sale  of  near  university  a  misdemeanor, 

2048,  3213. 
sale  of  to  drunkards  or  Indians,  a  misde- 
meanor, 3253. 
soliciting  orders  in  non-license  territory, 
venue  of  the  offense,  3249. 
INTOXICATION.      See      tit      Automobile 

Driver. 
INVENTORY 
annual  to  be  made  by  certain  officers, 

808. 
of  estates  of  decedents.    See  tit  Estates 

of  Decedents, 
of  ward's  estate  by  guardian,  1943. 
INVOLUNTARY  TRUSTS.     See  tit  Uses 
and  Trusts, 
as  to  generally,  1213. 
statute  of  limitations  as  affecting,  1005. 
IRRIGATION   DISTRICT 
certified  copies  of  assessment-books  for, 
438. 
IRRIGATION  DITCH 
deed  of  right  of  way  for  as  conferring 
right  to  use  water,  1076,  1077. 
ISSUE 
mode  of  trial  of,  1529,  3976. 
of  fact,  annotation,  1529,  3976. 
of  law,  trial  of,  3976. 
parties  may  bring  to  trial,  annotation, 

1530. 
special    submitted   to   jury,    annotation, 
1542,  1544. 
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ITEMIZED  BILL 
as  to  generally,  annotation,  1466. 

JACK 

guaranty  on  sale  of,  2965. 
JAIL 

bringing  revolver  Into,  3212. 

matron  for.     See  tit   Matron  of  County 
Jail. 

JAPANESE 
language    Is    not    ^'ordinary"    language 

within   meaning  of   §  426   C.   C.    P., 

1442. 
separate  schools  to  be  maintained   for, 

191. 

JOINT  DEBTORS.    See  tit.  Debtors,  Joint. 

JOINT  STATEMENTS 
of  auditor  and  treasurer,  573. 

JOINT  TENANCY 
of  husband  and  wife  In  bank  account, 
2829. 

JOINT    TENANCY    AND    TENANCY     IN 
COMMON 
as  to  generally,  2901. 

in  personal  property,  2901. 
advancement  of  part  of  estate  to  co-ten- 
ant, 2901. 
contribution  for  expenditures,  2901. 
creation  of  relation,  2901. 
husband  and  wife,  joint  tenants  in  bank 

account,  2829. 
Improvements  and  contribution,  2901. 
in  personal  property,  2901. 
ouster  and  limitation  of  action  for,  2901. 
payment  of  taxes,  2902. 
possession  by  tenant,  2902. 
adverse  holding,  2902. 
acquisition  of  sole  ownership,  2902. 
trust  relation,  acquisition  of  title  by  .co- 
owner,  2902. 

JOINT      UNION      HIGH-SCHOOL      DIS- 
TRICTS.    See  tit   High   Schools  and 
Hlgh-School  Districts, 
formation  of,  3496. 

JOURNALS 
of  legislature,  distribution  by  secretary 

of  state,  31,  33,  3430. 
to  be  printed  by  superintendent  of  state 

printing,  50. 

JUDGE 
adjournment  of  court  for  absence  of,  1355. 
approval  of,  of  appointment  of  humane 

officers,  957. 
disqualification  of,  1357,  3040,  3928,  3948. 
change  of  judges,  3041. 
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JUDGE  (continued) 


change  of  venue,  3049. 
procedure,  3042. 

selection  of  jury  by  majority  of  judges, 

3933. 
substitution  of  in  criminal  actions,  21 7&. 

JUDGE-ADVOCATE.     See     Ut      National 
Guards. 

JUDGE  OF  SUPERIOR  COURT 
duties  of,  as  to  generally,  595. 
when  grand  jury  in  session,  595. 

JUDGMENT 

as  to  generally^  1512-1519,  1546-1549,  1580, 
1582. 

as  to  generally  in  criminal  cause,  anno- 
tation, 2213-2216. 

as  to  whether  must  be  several,  3091. 

action  on,  1387. 

attack  upon,  3098. 

amendment   of   findings   and   judgment, 
3091. 
nunc  pro  tunc,  3092. 

by  consent,  1324. 

by  default,  1527. 
as  to  generally,  annotation,  1528. 

collateral  attack,  3002. 

conviction  of  felony,  ascertaining  facts 
relating  to  record  of  convict,  2216. 

court  may  summarily  inquire  into  cir- 
cumstances in  aggravation  or  mitiga- 
tion of  punishment,  2217. 

decree  void  as  to  joint  contractor,  3092. 

default  judgment 
as  to  generally,  3092,  3976. 
mandamus  to  compel  entry  of,  3095. 
on  failure  to  answer,  3076. 
opening  and  setting  aside,  8093. 

docket,  how  kept  and  what  to  contain, 
1586. 

effect  of  foreign,  1984. 

effect  of  recital  of  service  of  summons, 
2094. 

filing  of  United  States  court  judgment, 
3989. 

final,  effect  upon  rights,  annotation,  1960- 
1982,  3094. 

final  in  divorce  proceedings,  annotation* 
842. 

final,  to  be  recorded  by  county  recorder. 
585. 

foreign,  suit  upon,  3098. 

hearing  on  probation,  2217. 

In  action  to  foreclose  mechanic's  lien, 
1785. 

in  claim  and  delivery,  1582,  3987. 
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JUDGMENT  (continued) 
in  criminal  cause,  appointing  time  for, 
2212,  3308. 
court  may  summarily  inquire  into  cir- 
cumstances in  aggravation  or  in 
mitigation  of  punishment,  4142. 
imprisonment,  4142. 
in    justice's    court.     See    tit    Justices' 
Courts, 
where    defendant    subject    to    arrest, 
3106. 
in  partition,  entering,  1623. 
in  proceedings  against  escheated  estates, 

1828. 
in  proceedings  for  adjustment  of  indebt- 
edness   of    municipal    corporations, 
1950. 
interest  on,  2963. 

interlocutory  In  divorce  proceedings,  842» 
2824. 
setting  aside,  2824. 
interpretation  and  application,  3095. 
judgment-roil.    See  tit  Judgment-Roll, 
lien  of.    See  tit  Judgment  Lien, 
mandamus  to  compel  entry  of  default, 

3095. 
no  cause  shown,  to  be  pronounced,  2217. 
of  dismissal.    See  tit  Dismissal, 
of  nonsuit    See  tit  Nonsuit 
on  failure  to  answer,  3076. 
on  the  merits  to  be  when»  1526. 
on  the  pleadings,  3095. 
pleading,  1467. 

pleading  as  "duly  given  or  made,"  1467. 
relief  from 
as  to  generally,  1474-1488,  3095,  3958. 
provision  of  Code  of  Civil  Procedure, 
3096,  3957. 
res  judicata,  3094,  3096. 
suit  on  foreign  judgment,  3098. 
suspension  of  sentence,  2217. 
to  be  entered  in  twenty-four  hours,  1580. 
transcript  of  to  be  filed  in  any  county 

and  judgment  lien  there,  1586. 
upon  appeal  in  a  criminal  cause,  2233. 
upon  failure  to  answer,  in  what  cases  al- 
lowed, 1527. 
vacation  of 
as  to  generally,  3098,  3987. 
as  to  one  defendant  3098. 
for    mistake    and    excusable    neglect, 
3098. 
void  judgment  3098. 
voluntary  payment  of,  1238. 
what  deemed  adjudged  In,  1938. 


JUDGMENT  DEBTOR 
moneys   due,   collection   of,    annotation, 
3890. 

JUDGIVIENT  DOCKET 
how  kept  and  what  to  contain,  1586. 

JUDGMENT  LIEN 
as  to  generally,  annotation,  1585. 
begins  when,  3989. 
expires  when,  3989. 

JUDGMENT.ROLL 
as  to  generally,  1584,  1585. 
as  to  what  to  contain,  1583,  3988. 

JUDICIAL    DAYS.     See    tit    Non-Judiclai 
Days. 

JUDICIAL  DETERMINATION 
of  void  marriages,  834^ 

JUDICIAL   DISTRICTS 
division  of  state  into  courts  of  appeal 
districts,  16. 

JUDICIAL  NOTICE.    See  tit  Evidence. 

JUDICIAL  OFFICERS 
as  to  generally,  annotations,  1356. 

JUNIOR  COLLEGE.    See  Ut  High  Schools 
and  High-School  Districts. 

JURISDICTION 
of    superior    court.      See    tit    Superior 

Court, 
on  change  of  venue,  1432. 
original  of  supreme  court.    See  tit.  Su- 
preme Court 
JURISDICTION  OF  PUBLIC  OFFENSES 

as  to  generally,  annotations;  2148. 

JUROR  AND  JURORS.    See  tit  Jury. 

as  to  generally,  annotations,  1360. 

fees  of,  801. 
becoming  sick  during  trial,  procedure  on, 

1540. 
challenges,  grounds  for,  1534. 
clerk  of  court  to  call  list  of  jurors  sum- 
moned, 3934. 
disqualifications    of    officer    summoning 

jurors,  1364. 
drawing  and  summoning  jurors  to  attend 

forthwith,  3934. 
excused,  who  may  be,  3931. 
fees  of.     See  tit  Salaries  and   Fees  of 
County  Officers, 
as  to  generally,  801. 
in  counties  of  the  twenty-seventh  class, 

3715. 
in  counties  of  the  thirty-second  class, 

3729. 
in  counties  of  the  thirty-fourth  class, 
748. 
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JUROR  AND  JURORS  (continued) 

in   counties   of   the   thirty-fifth   class, 

749. 
in  counties  of  the  thirty-ninth  class, 

3742. 
in  counties  of  the  forty-seventh  class, 

3750. 
in  counties  of  the  fifty-second   class, 
3759. 
grounds  of  challenge  to,  1534. 
Jurors  to  be  selected  by  a  majority  of  the 

judges,  3933. 
Jury  commissioner 
appointment  of,  3932. 
duties  of,  3933. 
list  of  persons  qualified  for  Jurors  to 

be  furnished  by,  3932. 
salary  of,  3932. 

secretary  of  superior  Judges  as,  3933. 
jury-lists,  by  whom  and  when  prepared, 

3932. 
qualifications  of,  1361. 
selecting  and  returning  Jurors  for  courts 

of  record,  annotations,  1363,  3045. 
summoning   of   courts   of   record,    1365, 
3045. 
annotations,  1364. 
who  competent  to  act  as  Juror,  annota- 
tion, 1361,  3043. 
who  not  competent  to  act  as  Juror,  1361, 

3043. 
who  exempt  from  Jury  duty,  1362,  3044, 
3931. 
JURY.     See    tits.    Challenging    the    Jury; 
Juror  and  Jurors, 
as  to  generally,  annotation,  1532. 
bias  or  prejudice,  3077. 
challenge  of 
on  voir  dire,  3078. 
peremptory,  3078. 
charge  to,  1538-1540. 
conduct  of  in  criminal  case  after  cause  is 

submitted  to  them,  2198. 
defined,  3930. 

discharge  of  for  failure  to  agree,  2199. 
disqualification,  3078. 
examination  on  voir  dire,  3078. 

challenges,  3870. 
grand  Jury  defined,  3931. 
Impanelling  in  court  of  record,  1365. 
inquest.  Jury  of  defined,  3931. 
misconduct  of 
intoxication,  3078. 
visiting  scene  of  crime,  3078. 
number  of  trial  Jury,  3931. 
peremptory  challenge,  3078. 


JURY  (continued) 
permitting  prejudiced  grand  Juror  to  re- 
tire, 21 5& 
proceedings  where  Juror  becomes  sick, 

1540. 
trial  Jury  defined,  3931. 
verdict.    See  tit  Verdict. 

JURY-L18T8.    See  tit  Juror  and  Jurors. 

JU8TICE  OF  THE  PEACE.    See  tit  Jus- 
tices' Court, 
clerk  of.    See  tit.  Justices'  Clerk. 
disability  of,  proceedings  on,  1639. 
disqualification  to  sit  or  act,  3040. 
duties  of,  607. 
election  of  in  townships  and  number  to 

be  elected,  1346. 
fees  of,  800,  1346,  3769. 
in  counties  of  the  second  class,  1347. 
in  counties  of  the  Uiird  class,  1347. 
may  act  in  election  matters,  when,  2429. 
must  post  statement  of  claims  in  office, 

607. 
ofBce  for  in  freehold  city,  1347. 
qualification  of,  1346. 
salary  of.    See  tit.  Salaries  and  Fees  of 

County  Officers, 
as  to,  1345,  1346. 
statement  of  fees,  must  post  in  office, 

607. 
to  act  as  coroner  when,  591. 

JUSTICES.    See  tits.  Justices'  Courts;  Jus- 
tices of  the  Peace. 

JUSTICES'  CLERK 
appointment  of,  1344,  3036. 
authority  to  administer  oaths,  3038. 
bond  of,  3036. 

in  counties  of  seventh  class,  3037. 
in  metropolitan  townships,  3936. 

hours  of,  3036. 
powers  of,  3037,  3038. 

JUSTICES'  COURT.     See  tit  Justices  of 
the  Peace. 
as  to  justices'  courts  in  general,  1348- 

1351,  3034. 
answer  in,  what  to  contain,  1633. 
appeal  to  superior  court 
as  to  generally,  1348-1351,  3034. 
dismissal  of  action,  3066. 
fee  for  filing  to  be  paid  before  effec- 
tual, 3132. 
in  criminal  cases,  annotations,  4153. 
notice  of,  3106. 
undertaking  on,  3035. 
Justification  of  sureties,  3035. 
appearance  of  defendant,  time  for,  1631. 
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JUSTICES'  COURT  (conUnued) 
appointment  of  justices'  clerk,  1344,  3036. 
arrest  and  bail  in,  1634. 
attachment  in,  1634,  3999. 
undertaking  to  be  required,  1635. 
writ  of  shall  issue  upon  affidavit,  1634. 
writ  of,  to  whom  directed,  3106. 
clerk  of,  in  counties  and  cities,  3925. 

in  counties  of  third  class,  3927. 
complaint  to  be  filed,  2247. 
concurrent  Jurisdiction,  1351. 
contempts  in  and  punishment  for,  1638. 
copy     of     Instrument     filed,     signature 

deemed  admitted  when,  1635. 
criminal  proceedings  in,  2246. 
default  Judgments  in,  setting  aside,  1349. 
disability    of    Justice,    proceedings    on, 

1639. 
docket  entries,  1633. 
duties  of  Justices'  clerk,  1344-1347,  3036, 

3037. 
execution  from,  1638. 
fees  in,  1345. 

in  cities  and  counties,  1343. 
in  counties  of  the  second  and  one-half 

class,  1347. 
in  counties  of  the  third  class,  1347. 
in  metropolitan  townships,  1344,  3036. 
duties  of  Justices'  clerk,  1344. 
fees,  1345. 
hours  of,  3036. 
return  of  process  in,  1344. 
salaries  of  Justices  and  clerks,  1345, 
3036,  3038. 
in  townships,  courts  and  Justices,  1345, 
3926. 
election    and    number   to   be   elected, 
1346. 
judgments  In 
as  to  generally,  1636. 
entry  in  thirty  days,  1636. 
not  a  lien  unless  abstract  is  recorded, 

1637. 
on  offer  of  compromise  before  trial, 

1637. 
when  defendant  is  subject  to  arrest, 
1637,  3106. 
jurisdiction 
as  to  generally,  1349,  1350. 
amount  of  Hen,  remitter  to  confer,  3039. 

in  nuisance,  3034. 

* 

may  act  in  election  matters  when,  2429, 

3106. 
notice  of  hearing,  1632,  3997. 
notice  of  Judgment  when,  3107. 


JUSTICES'  COURT  (conUnued) 
"order  of  defined,  1710. 
place  of  trial  in,  1629. 
change  of  place  of  trial,  1630. 
in  what  township  or  city  to  be  com- 
menced, 1629. 
transfer  of  cause  to  superior  court,  an- 
notation, 1630. 
pleadings  in,  1350. 
pleadings  in,  answer,  what  to  contain, 

1633. 
proceedings  supplementary  to  execution 

from,  1638. 
remitting  part  of  Hen  to  confer  Jurisdic- 

tion,  1351. 
return  of  proceeds  in,  1344. 
salaries.    See  tit    Salaries  and  Fees  of 
Officers, 
of  clerks,  1345,  1347,  3036,  3038. 
of  Justices,  1345. 
service  of  summons  outside  of  county, 

1631. 
time  for  appearance  of  defendant,  1631. 
transfer  of  cause  of  action  to  superior 

court,  1630. 
trials  in,  1635. 
instrument    deemed    admitted    when, 

1635. 
on  Saturday  afternoon,  1351. 
who  entitled  to  costs  in  action  on,  1640. 

JUSTIFICATION.    See  tit.  Undertaking. 

KEY 

delivery  of  as  a  sufficient  delivery  of 
property,  1302. 

KINDERGARTENS 
authority  of  board  of  education  to  estab- 

Ush,  189,  2475,  3487. 
money  to  support,  189. 
payment  of  the  salaries  of  teachers  of, 

190. 

LABOR 

fraudulent  representations  as  to  kind  of 
employed  in  producing  article,  pen- 
alty, 2082,  3251. 

LABOR  UNIONS 

misrepresentation  regarding  employment 
of  laborers  of,  a  misdemeanor,  3251. 

use  of  registered  trade-mark  of,  a  mis- 
demeanor, 3251. 

LABORERS 

for  capltol  building  and  grounds,  98. 

LABORER'S    LIEN.     See   tit    Mechanic's 
Lien, 
as  to  generally,  annotation,  1264. 
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LACHES 

as  ground  for  reflcission  of  contract, 
1142. 

LADDERS 

construction  of  unsafe,  2088. 

LAND 
and  other  property  granted  to  county, 

board  of  supervisors  to  accept,  552, 
public.    See  tit  Public  Lands, 
stock  in   water  companies   appurtenant 

to,  898. 

LANDS    UNCOVERED    BY    RECESSION, 
ETC. 

application    to    purchase,    approval    of, 
412. 
where  made  and  what  to  contain,  411. 

certificate  of  purchaser,  validating,  412. 

contents  of  application  to  purchase,  411. 

contests  as  to  right  of  purchase,  412, 

duties  of  surveyor-general,  411. 

moneys  received  from  sale  of,  disposition 
of,  412. 

patents  for,  412. 

plats  of,  validation,  413. 

price  of  lands  and  disposition  of  moneys, 
412. 

reclamation.     See  tit  Reclamation   Dis- 
tricts, 
as  to^  412. 

surveyor-general,  duties  of  in  relation  to, 
411. 

surveys  of,  validating,  413. 

validating  certificate  of  purchaser  and 
patent,  412. 

validating  plats  and  surveys,  413. 

LANDLORDS 

duty  of,  and  of  keepers  of  premises,  in 
relation  to  registration  of  electors, 
117. 

LANDLORD  AND  TENANT.    See  tit  Sum- 
mary Proceedings  for  Land, 
as   to    generally,    annotation,    1756.1759, 

2963. 
action  for  rent,  res  judicata,  2963. 

to  enforce  guaranty  of,  2966. 
assignee  of  diminished  leasehold,  2964. 
breach  of  agreement  to  lease  property, 

2964. 
covenant 
by  lessor  not  to  demise  other  property 

for  like  purposes,  2964. 
for  quiet  enjoyment,  2964. 
to  improve  premises  in  lieu  of  rent, 
2964. 
creation  of  relation,  2963,  2965. 


LANDLORD  AND  TENANT  (continued) 
destruction    of    buildings    leased,    2965, 

2969. 
eviction 
action  for,  2965. 

community  and  separate  property,  2965. 
cutting  off  water  and  light,  2965. 
existence  of  relation,  2963. 

creation  of,  2965. 
farming  lease,  share  of  crops,  2966. 
foreclosure  of  mortgage  given  to  secure 

rent,  2966. 
guaranty  of  rent,  action  to  enforce,  2966. 
injury  to  tenant  by  excavation  of  adjoin- 
ing property,  2966. 
lease,  the,  formality  and  execution,  2966. 
tease  for  dairy  farm 
action  for  rent  2967. 
injunction  against  breach,  2967. 
legality  of,  2967. 
legality  of  lease,  manufacture  of  nlckel- 

in-slot  machines,  2967. 
option   to   purchase    demised   premises, 

2967. 
parol  lease,  action  for  rent  2968. 
release  of  surety  or  guaranty  by  change 

of  contract  2968. 
renewal  or  new  lease,  2968. 
rent  and  action  to  recover,  assignment  of 

lease,  2968. 
res  judicata  in  action  for  rent  2963. 
sale  of  farm  -property  by  lessee,  2969. 
taking  possession  by  lessor,  2969. 
termination  of  lease  by  destruction  by 
fire,  2965,  2969. 

LARCENY 
as  to  generally,  2096,  2097,  3260,  4096. 
buying  or  receiving  stolen  property,  2097. 
by  trick,  artifice,  or  fraud,  3260. 
confidence  game,  false  pretense,  3261. 
corroboration  of  accomplice  not  neces- 
sary to  conviction,  3302. 
disposition  of  stolen  property,  2246. 
grand  larceny,  definition  of,  2097. 
manager  of   garage   removing   madiine 

without  consent  2098. 
of  Instrument  or  deed,  3261. 
sale,  etc.,  of  mortgaged  property,  3264. 
stealing  electricity,  4097. 
stealing  gas,  2098. 

LATERAL  SUPPORT 
excavation  Impairing,  2905. 
injury  to  tenant  by  excavating  on  ad- 
joining property,  2966. 

LAUNDRY.    See  tit  Public  Laundry. 
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LAW  COLLEGES 

effect  of  diploma  of  certain,  3048. 
LAW   LIBRARY 

additional  fnnd  for,  2610^ 

auditor,  duties  of  on  demand  of  trustees, 
611. 

discontinued  how,  613. 
duties  of  auditor  and  treasurer  on  de- 
mand of  trustees,  611. 
duties  of  trustees  of,  610. 
established  how,  609. 

fees  set  aside  for,  limitation,  617. 
for  what  purpose  fund  of  may  be  used, 

609. 
fund  for,  609,  2610. 

creation  of,  609. 

fees  set  aside  for  limitation,  617,  2610, 
2611. 

for  what  purpose  may  be  used,  609. 

government  of,  609. 

librarian  of  supreme  court  library  to  fur- 
nish duplicates  of  books  to,  612. 

limitations  in  effect  of  article  gOTeming, 
613. 

managers  of  board  of,  610. 
meeting  and  officers  of  trustees  of,  612. 
officers  of  board  of  trustees  of,  612. 
powers  of  trustees  of,  610. 
privileges  of,  when  entitled  to,  612. 
repair  of  certain  laws  relating  to,  613. 
secretary  of  state  to  furnish  state  publi- 
cations to,  612. 
supervisors  to  furnish  room  for,  611. 
treasurer,  duty  of  on  demand  of  trustees, 

611. 
trustees  of,  610. 
annual  report  of,  611. 
demand  of  to  auditor  and  treasurer, 

611. 
duties  and  powers  of,  610. 
how  constituted,  610. 
meeting  and  officers  of,  612.    * 
to  serve  without  compensation,  610. 
when  entitled  to  privileges  of,  612. 
who  entitled  to  privileges  of,  612. 
LAW  LIBRARY  OF  SAN  FRANCISCO 
use  of  by  students  of  Hastings  College 
of  Law,  158. 

LAW  MERCHANT 
governs  in  negotiable  instruments  when. 
See  tit.  Negotiable  Instrument  Law. 
LAW  OF  THE  CASE 
as  to  generally,  annotation,   1329,  1338, 
1676. 


LAW  OF  THE   ROAD 

drivers  of  automobiles,  duty  of,  2551. 

duty  of  travelers  to  carry  lights,  2551. 

pedestrians  and  automobiles,  2551. 
LAW   REPORTS 

distribution  by  secretary  of  state,  3430. 
LAWS 

distribution   by   secretary  of   state,   33, 

3430. 
limitation,  of  other  states,  1045. 
to  be  printed  by  superintendent  of  state 

printing,  50. 

LEASED  PREMISES 
insurable  interest  in  building  on,  1282. 

LEASE  OF  PERSONAL  PROPERTY.    See 

tit.  Bailments. 

as  to  generally,  annotation,  1177. 

LEASE  OF  REAL  PROPERTY.  See  Ut 

Mortgages  and  Leases  of  Real  Estate. 

as  to  rights  of  parties  and  destruction  of 

premises,  1176,  1177. 
bond  to  secure  performance  of,  of  obllga- 

tlons  of,  construction  ot  1132. 
change  of  term  of,  notice,  998. 
for   beet   farming,    disposition   of  tops, 

1131,  1132. 
for  term  of  years,  1040. 
general  and  special  provisions  in,  1132. 
grant  in,  resort  to  circumstances,  1131. 
of  agricultural  land  for  over  ten  years 

void,  989,  2900. 
of  city  lots  for  over  ninety-nine  years 

void,  989,  2900. 
of  lands  of  decedent,  minor,  etc.,  3192. 
of  mining  claim,  construction,  948. 
oil  leases.    See  tit  Oil  Lease. 
state  lands  in  bay  of  San  Diego,  2549. 
LEGACIES 
ademption  of,  2923,  3836. 
interest  on,  3836. 

payment  of  upon  giving  bonds,  1915. 
sale  of  real  estate  to  pay,  1891. 
commission  to  agent  on,  1891. 

LEGAL    DISTANCES.     See    tit    Counties 
and  County  Seats. 
Imperial   county   from    Sacramento,    16, 
2383. 

LEGATEES.    See  tit.  Wills, 
rights  of,  1848. 

LEGISLATURE 
board  of  control  to  report  to,  92. 
candidate  for,  candidate  for  United  States 

senator  must  not  give  or  promise 

pecuniary  aid  to,  4081. 
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LEGISLATURE  (continued) 

compelling  attendance  of  witness,  war- 
rant of  arrest,  21. 

compensation  of  officers  and  employees 
of,  20. 

contempt  for  witness  to  fail  to  appear 
before,  21. 

contingent  fund  of  exempt  from  board  of 
control,  93. 

failure  of  witness  to  appear  before,  con- 
tempt, 21. 

Journals  of,  to  be  printed  by  superintend- 
ent of  state  printing,  60,  3430. 

member  of  must  not  accept  any  valuable 
consideration,  4081. 

per  diem  and  mileage  of  members  of,  20. 

preparation  of  budget  for,  18. 

qualification  of  members  of,  by  whom  de- 
termined, 4. 

resolutions  of,  distribution  by  secretary 
of  state,  3430. 
LEGITIMATE  CHILD.    See  tit  Parent  and 
Child. 


improvements   made   by   on   mortgaged 

property,  1250. 
right  of  to  improvements  made  by  him, 
1011. 
LETTERS    TESTAMENTARY.      See    tito. 
Estate   of   Decedents;    Executors   and 
Administrators, 
as  to  generally,  annotation,  1854^1856. 
disqualification  of  Judge,  1859. 
interested    parties   may   file   objections, 

1860. 
issued  to  whom,  annotation,  1855,  1856. 
oath  and  bonds  of  administrators,  1857. 
order  of  persons  entitied  to  administer, 

1860. 
petition  for  and  contents  of,  1856,  1862. 
application,  how  made,  1862. 
special   notice  to  heirs   required   and 
how  given,  1863. 
preference  of  persons  equally  entitled, 

1861. 
revocation  of  letters,  1857. 

when  revoked,  1865. 
special  administrators.     See  tit.   Execu- 
tors and  Administrators, 
to  whom  an  order  in  which  granted,  1860. 
to  whom  issued,  annotation,  1855,  1856. 

on  proof  of  will,  1854. 
when  no  executor  named  in  will,  1859. 
where  will  found  after  granting,  1867. 
will  found  after  administration  granted, 
1859. 


LEVY.    See  tit  Execution, 
release  of   property   under,   on   appeal, 
1694. 

LEVY  OF  TAXES.  See  tit  Taxes  and  Taxa- 
tion, 
an  assessment  of,  annotation,  425. 

LEWD  AND  LASCIVIOUS  CONDUCT 
with  child,  annotation,  2074,  3244. 

LIABILITY 
of  county  not  to  exceed  revenue,  559. 
of  sheriff.    See  tit  Sheriff, 
of  sureties,  1241. 

LIABILITY  INSURANCE 
includes  what,  54.  • 

LIABILITY  OF  STOCKHOLDERS.  See  tit 
Corporations, 
as   to   generally,    annotation,   892,   1469, 

2062. 
as  to  what  constitutes  libel,  annotation, 

827. 
criminal  malice  in  fact,  2032. 
privileged     communication,     annotation, 
829. 

LIBEL  AND  SLANDER 

as  to  generally,  3230. 

charging  filibustering,  delivery  of  aims 
in  Mexico,  3230. 

charging  forgery,  3230. 

charging  violation  of  neutrality  laws, 
transporting  arms  to  insurrection- 
ists in  another  country,  2818,  3230. 

charging  theft,  2818. 

complaint  in  action  for,  sufllciency  to 
state  a  cause  of  action,  question  for 
court  3231. 

criminal  libei 
information  and  indictment  2819. 
innuendo,  2819. 
manner  of  prosecuting,  2819. 

damages,  2819. 

interpretation  of  language,  question  for 
Jury,  3231. 

libel  impeaching  reputation,  annotation, 
4066. 

newspaper  article  of  personal  character 
to  be  signed,  4986. 

privileged  communication,  2819. 

undertaking  to  be  filed  in  action  for 
slander,  discretion  of  court  2819. 

LIBRARIAN.    See  tits.  Law  Library;  SUte 
Library. 

of  supreme  court  library.  See  tit  Su- 
preme Court  Library. 


LIBRARY 

state.    See  tit  State  Library, 
supreme  court.    See  tit  Supreme  Court 
Library. 

LIBRARY  FUND.     See  tit  State  Library. 

LICENSE.  See  tit.  License-Tax. 

annotation,  2559. 

Insurance  agent  or  broker.  See  tit.  In- 
surance Comnilsaloner. 

liquor,  mandamus  to  issue,  3247,  3250. 

of  insurance  company.  See  tits.  Insur- 
ance; Insurance  Commissioner. 

to  conduct  fish  business  necessary,  2123. 

to  raise  elk,  deer,  etc.,  as  a  business, 
2124,  4117. 
revocation  of,  4119. 

LICENSE.COLLECTOR 
duties  of,  582. 

LICENSE-TAX 

annotation,  2559,  2589. 

forfeiture  of  charter  for  failure  to  pay, 
2842. 

on  foreign  corporation,  annotation,  917. 

on  insurance  companies,  to  wliom  pay- 
able, 1233. 

upon  whom  may  he  levied,  2563,  3551. 

LIEN  HOLDERS 
must  be  made  parties  in  an  action  of  par- 
UUon,  1620. 

LIENS.    See  tit.  IVIechanics'  Liens. 

abandonment  or  waiver,  1260. 

acquired  by  filing  assessment-lists  of 
reclamation  district  not  subsequently 
invalidated,  396. 

collateral  obligations.    1260. 

consideration  must  be  certain,  1260. 

equitable  rule,  1261. 
principle  of  rule,  1261. 

extinguishment  by  lapse  of  time,  1246. 

in  general,  annotation,  1244. 

innkeepers'  lien,  3857. 

laborer's,  as  to  generally,  1264. 

mortgage.    See  tit.  l\Aortgage. 

of  attachment  on  real  estate,  duration 
and  renewal  of,  1503. 

of  cook  for  laborers  for  dalm  of  services, 
1107. 

of  laborers  for  work  on  mine,  949. 

of  mortgage  not  extinguished  by  lapse  of 
time,  1390. 

other  liens,  annotation,  1260^1264. 

personal  property,  on  for  services  per- 
formed thereon,  1262. 
llenholder  may  sell,  1263. 
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LIENS  (continued) 


pledgee.    See  tit  Pledges. 

power  of  sale  under,  1245. 

private  sale,  1245. 

remitting  part  of  to  confer  Jurisdiction 

on  Justices,  1351. 
renewal  of  debt,  1246. 
repossession  after  extinguishment  of  by 

bar  of  principal  debt,  1246,  1247. 
respondentia.    See  tit.  Respondentia, 
sale  of  property  under  vendor's  lien,  1261. 
stoppage  in  transitu.     See  tit.  Stoppage 

in  Transitu, 
transfer  for  oollection,  1261. 
waiver  of,  1260. 

LIENS  FOR  SALARY  AND  WAGES 

dispute  of  claim  or  some  portion  thereof, 
and  costs,  1796. 

distribution  of  proceedings  where  the  en- 
tire claims  can  not  be  paid,  1796. 

preferences  against  estates,  1796. 

preference  in  case  of  execution  or  at- 
tachment, 1795. 
preference  when  assignment  of  property 
is  made,  1795. 

LIEU  LANDS 
as  to  school,  414. 

LIEUTENANT  GOVERNOR 
salary  of,  30. 

LIFE  AND   HEALTH    INSURANCE 

disposition  by  beneficiary  of  interest  in 
installment,  3865. 

LIFE  ESTATE 

disposition  of  on  death  of  owner,  1932, 
3194. 

LIFE   INSURANCE 
as  to  generally,  2861. 
assignment  of,  2863. 
beneficiaries,  rights  and  liabilities,  2864. 
includes  what,  54. 
rights    and    liabilities    of    beneficiaries, 

2864. 
waiver  by  agent,  2864. 

LIFE  INSURANCE  COIVIPANIES 
data  for  valuation  of  policy  to  be  fur- 
nished by,  83. 
fraternal  society,  exempt,  83. 
registration  of  policies  of,  85,  2403. 
statement  of  to  show  what,  76. 

LIFE   TENURE 

of  Inmates  in  home  of  feeble-minded,  etc., 
296. 

LIGHTHOUSE-SITE 

conveyance  of  state  lands  for,  4. 
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LIGHTING  CORPORATIONS 

forfeiture  for  failure  to  supply  gas  oc 

electricity,  969. 
must  supply  gas  and  electricity  when, 

959. 
penalties   for  failure  to  supply  gas  or 

electricity,  annotations,  959. 
refusal  to  install  light,  liability  for,  959. 

LIMIT  OF  BAG 

as  to  generally,  2117. 
as  to  deer,  2118. 

LIMITATION  OF  ACTION.  See  tit  SUtute 
of  Limitations, 
amendment  to  answer  setting  up  bar  of, 

1398. 
time  to  bring  action  in  case  of  convey- 
ance by  or  to  married  women,  3791. 

LISTS 

of  electors,  118. 

of  persons  not  residing  as  designated  in 
registration,  118. 
certified  copies  of,  118.    ' 

live-stock 

inspector    of.     See    tit.    LIve-Stock    In. 

specter, 
preservation  of  health  of  domestic,  553. 

LIVE-STOCK  INSPECTOR 
appointment  of  by  supervisors  when,  592. 
duties  of,  592. 

LIVERY  STABLE 

owner  receiving  property  to  be  kept 
using  or  permitting  use  of  by  an- 
other a  misdemeanor,  2106. 

LOAN   BROKERS 

regulation  of,  constitutionality,  2388. 

LOAN  OF  CREDIT 
by  counties,  restriction  on,  510. 

LOAN  OF  MONEY 

-    check  as  cash,  stoppage  of  payment,  1174. 
implied  promise  to  repay,  1174. 
interest.    See  tit.  Interest, 
amount  susceptible  of  by  computation, 

1175. 
presumption  of  promise  of,  1174. 
upon  interest,  1175. 

LOCAL  BOARDS  OF   HEALTH.     See  tit. 
State  Board  of  Health, 
appointment  of  health  ofRcer  In  lieu  of, 

3550. 
establishment   of   in    towns   and    cities, 

3549. 
register  of  births,  marriages  and  deaths. 
See     tit.     Births,     Marriages     and 
Deaths. 


LOCAL  BOARDS  OF  HEALTH  (contin- 
ued) 

report  to  state  board  of  health,  349. 

rules  of  state  board  of  health  to  be  en- 
forced by,  3549. 

salary  of  officers  of,  3550. 

to  enforce  in  municipalities  registration 
as  to  births,  deaths,  etc.,  361. 

to  enforce  rules  made  by  state  board  of 
health,  361. 

to  make  monthly  reports,  361. 

LOCAL  OPTION 
elections,  3247. 
judicial  notice  of,  3247. 
law,  purpose  and  Interpretation,  3246. 

LOCOMOTIVE 

trespassing  on,  penalty,  2108. 

LODGING  HOUSE 

defrauding,  penalty,  2106. 

LOSS 

of  document    See  tit  Document, 
of  will.    See  tit  Wills. 

LOST   ARTICLES  OF   INCORPORATION. 

See  tit.  Articles  of  Incorporation. 

LOST  INFORMATION 
copy  may  be  filed,  2151. 

LOST  PROPERTY.  See  tit  Unclaimed 
Property. 

LOT 

giving  with  ticket  prohibited,  2104. 
mechanic's  lien  upon  for  improving,  1789. 
LUGGAGE 
definition  of,  1209. 
lien  of  innkeepers  on,  2961. 

LUNACY  COMMISSION.  See  tit  State 
Commission  of  Lunacy. 

McENERNEY  ACT.  See  tit  Action  to  Quiet 
Title. 

MACHINE-GUN  COMPANY.  See  Ut  Na- 
tional Guards. 

MACHINERY 
furnished  by  employer,  as  to  generally, 
annotation,  1192. 

"MALICE" 
code  definition  of  does  not  exclude  other 

proper  definition,  2032. 
in   criminal   libel.     See   tit    Libel    and 
Slander. 

MALICIOUS  INJURIES 

driving  faster  than  a  walk  over  bridges, 
2109. 

informer  to  receive  half  of  fines  col- 
lected, 2109. 
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MALICIOUS  INJURIES  (continued) 
Injuries  to  highway,  private  ways,  and 

bridges,  3266. 
injuries  to  mlle-etones  and  guide-boards, 

2109. 
injuring   telegraph    or    telephone   lines, 

2109. 
throwing  glass,  etc.,  upon  highways,  2109. 
to  railroads,  etc.,  as  to  generally,  2106. 
fraudulent  evading  payment  of  fare, 

2109. 
tampering  with  air-brake  or  other  de- 
vice of  car  or  locomotive,  2108. 
tampering    with    air-brake,    etc.,    or 

switches  of  railroads,  2108. 
trespassing    on    railroad    locomotives, 
tenders,  cars,  and  trains,  2108. 

MALICIOUS  MISCHIEF 

burning  or  injuring  rafts,  2113. 

cruelty  to  animals,  2110. 

disclosing  contents  of  telegraphic  or  tele- 
phonic message,  penalty,  2114. 

docking  tails  of  horses,  2110. 

evidence  of  using  unregistered  docked 
horse,  2111. 

fighting  animals,  2111. 

killing,  maiming,  torturing,  or  overdriv- 
ing, or  overloading  animals,  2110. 

killing  elk  a  felony,  2112,  4104. 

malicious  injury  to  freehold,  4106. 

malicious  use  of  dynamite,  annotation, 
4104. 

registration  of  docked  horses,  as  to,  2111. 

removing  stakes,  etc.,  from  highway,  a 
misdemeanor,  3267. 

setting  vessels  adrift^  2113. 

sinking  vessel  a  felony,  2113. 

using  explosives  in  Injuring  or  destroy- 
ing buildings,  2112. 

violation  of  provision  regarding  docked 
horses  a  misdemeanor,  2111. 

MALICIOUS  PROSECUTION 
advice  of  counsel,  2818. 
damages  for,  annotation,  1282,  2818. 
MANDAMUS.    See  tit.  Writ  of  Mandate  or 
Mandamus, 
as  to  generally,  3136,  4019. 
against    auditor    In    case    of    judgment 
against     creditor     of    municipality, 
3137. 
in  particular  cases,  3137. 
original   jurisdiction  of   supreme  court, 

1320. 
to  compel  clerk  of  court  to  enter  default, 

3032. 
writ  of,  annotation,  4020. 


MANNER  OF  COMMENCING  CIVIL   AC- 
TION 
as  to  generally,  annotations,   1433-1436, 

1439. 
service  of  summons  by  publication,  1436. 
as  to  generally,  annotation,  1436-1438. 
cases  In  which  summons  may  be  served 
by  publication,  1438. 
MANNERS 
instruction    In    to   be    given    In    public 
schools,  2479. 
MANUFACTURES 

at  state  hospital,  279. 
MAPS 

to  be  made  by  county  surveyor,  616. 
MARINE  INSURANCE 
as  to  generally,  2864. 
discount  on,  3444. 
includes  what,  54,  3864. 
MARIPOSA  BIG  TREE  GROVE 
and  Tosemite  Valley,  provision  regard- 
ing repealed,  430. 
MARKET  VALUE 

bad  faith  as  an  element  of  damages,  1278. 
MARKS  AND  BRANDS 

trade-marks.    See  tit  Trade-Marks. 
MARRIAGE 
as  to  what  constitutes  valid,*  annotation, 

831. 
abatement  of  action  by,  3946. 
absence  of  license,  legitimacy  of  issue, 

2820. 
annulment  after  interlocutory  decree  of 

divorce,  2820. 
authentication  of,  license,  833. 
by  whom  may  be  celebrated,  884. 
certificate  of  registry  of  marriage,  833. 
conditions    in    will    imposing    restraint 

upon,  986. 
consent  of  parents  in  case  of  minors, 

2820. 
dissolution  of.    See  tit  Divorce, 
judicial  determination  of  void,  834. 
legitimacy  of  issue  in  absence  of  license, 

2820. 
license,  necessity  for  procuring,  833,  2820. 
minors,  consent  of  parents,  2820. 
proof  of  in  action  for  abandonment  and 

non-support,  2070. 
registry  of,  certificate  of,  833. 
restrictions  by  court  on  right  to  marry, 

2820. 
statutes  forbidding  remarriage  after  di- 
vorce, conflict  of  laws,  2820. 
subsequent   marriage   illegal    and    void, 
when,  annotation,  832. 


^4Ml 


MARRIAGE  LICENSE 
necessity  for  procuring,  833. 

MARRIED  WOMEN.    See  tit.  Husband  and 
Wife, 
as  party  to  action,  1408,  3943. 
conveyance   of  real   estate   by   and  to, 
3791. 
time  limit  for  bringing  action,  3791. 

MARSHAL 
fees  of,  799. 

MASTER  AND  SERVANT.     See  tit.   Em- 
ployer and  Employee. 

MATRON  OF  COUNTY  JAIL 
appointment  by  sherifT  In  certain  coun- 
ties, 619. 
bond  of,  619. 

duties  and  powers  of,  619. 
monthly  compensation  of,  620. 
term  of  office  of,  619. 

MAXIMS    OF   JURISPRUDENCE 
as  to,  annotation,  1309-1312. 

MEADOW    LARK 

penalty  for  killing,  2132. 
MEASURE  OF  DAMAGES.    See  Ut  Dam- 
agea. 

MECHANICS'  LIENS 

as  to  generally,  annotation,  1764-1786, 
3143,  4022. 

abandonment  of  work  by  contractor,  3144. 
notice  to  withhold  payments,  3144^ 

action  to  foreclose,  any  number  of  lien- 
holders  may  Join,  1791. 

alteration  of  building,  3144. 

amount  contractor  may  recover,  1791. 

answer  In  action  to  foreclose,  17S4. 

any  number  of  llenholders  may  join  in 
action,  1791. 

building  contract.  See  tit  Building  and 
Construction  Contracts. 

building  held  to  have  been  constructed 
at  owner's  instance,  1790. 

cessation  of  work,  time  for  filing  lien, 
3144. 

claim  of  lien  to  be  filed  in  recorder's  of- 
fice, 178a 

complaint  in  action  to  foreclose,  1783. 

constitutionality  of  mechanic's  lien  law, 
1770. 

construction  of  mechanic's  lien  law,  1771, 
3142. 

continuance  of  lien,  time  of,  1789. 

contract  void,  efTect  of,  1769. 

contractor,  amount  may  recover,  1791. 

cross-complaint  in  action  to  foreclose, 
1784. 
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MECHANICS'  LIENS  (continued) 


deficiency  of  proceedings  on  sale  under 
decree  of  foreclosure,  1791. 

discharge  and  satisfaction  of,  1781. 

enforcement  of,  annotation,  1781-1786. 

errors  in  statement  not  to  invalidate 
lien,  1794. 

evidence  in  action  to  foreclose,  1784. 
filing 
claim  of  lien,  3144,  4025. 
contract,  for  dredge,  3144. 
failure    to    file    contract,    liability    of 
surety,  3143. 
final  twenty-five  per  cent  clause  in  con- 
tract, 1767. 
findings  in  action  to  foreclose,  1784. 
foreclosure  of 
as   to  Jurisdiction  of  superior   court, 
3144. 

as  to  pleading  and  issues,  3146. 
amount  of  recovery,  interest,  3145. 
appeal,  3145. 

by  mortgagee,  3145. 
enforcement  of  order  by  contempt  pro- 
ceedings, 3145. 
evidence  and  findings,  3145. 
order   of   payment   under  Insufficient 

claim  of  lien,  3146. 
prohibition  against  enforcement,  3t46. 
forfeiture  of  lien  when,  1793. 
interest  in  land  subject  to  lien,  1787. 
Judgment  in  action  to  foreclose,  1785. 
land,  interest  in  subject  to  lien,  1787. 
lien 
does  not  impair  right  of  personal  ac- 
tion to  recover  debt,  1792. 
filing  of,  time  for  on  cessation  of  work, 

3144. 
for  connecting  house  with  sewer,  when, 

1790. 
for  power,  constitutionality  of  statute, 

3146. 
forfeited  on  what,  1793. 
upon  lot  for  improving,  1789. 
limit  of  liens,  1763. 
limited  to  owner's  Uabllity,  1763. 
material  furnished,  notice  to  owner  ot 

1786. 
mistake  in  statement  not  to  invalidate 

lien,  1793,  1794. 
necessity  for  writing  and  recordation  of 

contract,  1768. 
notice  to  owner,  annotation,  4024. 
of  labor  performed  and  material  fur- 
nished, 1783* 
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MECHANICS'  LIENS  (continued) 
to  withhold  payments,  3144,  3146. 

effect  of  failure  to  give,  3146. 
on  property  on  which  they  have  labored, 

1762. 
owner,  building  held  to  have  been  con- 
structed at  instance  of,  1790. 
owner  may  file  record  of  oojtnpletion  with 

recorder,  1788. 
owner,  notice  to  and  labor  performed  and 

material  furnished,  1786. 
parties  in  action  to  foreclose,  1785. 
personal  action  to  recover  debt  not  lm« 

paired  by  lien,  1792. 
persons   and   property   subject   to   lien, 

3146. 
plans  and  spedflcations,  1769. 
priority  over  mortgage,  1251. 
proceedings   to   effect   lien,   annotation, 

1778,  1779. 
right  to  lien,  as  to  generally,  annotation, 

1773-1777. 
on  mining  claims  and  mlUsites,  1777. 
taking  additional  security  by  lienor,  3146. 
time  of  continuance  of  lien,  1789. 
trustee  in  bankruptcy,  1421. 
variance  In  action  to  foreclose,  1785. 
void  contracts,  1769. 
what  forfeits  lien,  1793. 

MEDICAL  EXAMINERS 
certificates    of   on   examination   of,    on 

charge  of  insanity,  283. 
of  state  hospitals,  279. 

MEDICAL  SUPERINTENDENT 
of  state  hospital,  duties  of,  277. 

MEMBERS  OF  CONGRESS 
abstract  of  vote  for,  149. 
declaration  of  vote  for,  149. 
election  for  full  term,  149. 
election  to  fill  vacancy,  149. 
governor's  certificate,  150. 
transmitting  returns,  149. 

MEMORIAL  DAY 

sparring  exhibitions  on  a  misdemeanor, 
3256. 

MERIDIAN 
courses  and  distances  to  be  run  by  true, 
617. 

MESSAGES 

mistake  in  transmission  or  delivery  of 
by  telephone  or  telegraph  company, 
944. 

MESSENGER 
of  governor,  appointment  and  salary  of, 
30. 


METROPOLITAN  DISTRICTS 
as  to  Justices'  courts  in,  3036. 
hours  of  duty,  2037. 

MILEAGE 
and  fees  for  selling  personal  property  for 

taxes,  486. 
of  jurors.    See  tit  Jurora. 
of  members  of  legislature,  20. 

MILITARY  COURTS 

as  to  generally,  3517. 

approval  of  sentences,  264,  3518. 

attachments,  3519. 

commissions,  3519. 

courts-martial,  as  to  powers  of,  3517. 

who  may  appoint,  3517. 
execution  of  mandates  of,  by  whom,  3519. 
fines  and  penalties,  as  to  generally,  264, 

3519. 
for    non-attendance   at   parades,    etc., 

3520. 
how  collected,  264,  3519. 
form  and  execution  of  mandate,  3519. 
In  naval  mlUtla,  272. 
mandate  of,  as  to  generally,  3519. 
executed  by  whom,  3519. 
form  of,  3519. 
powers  of  courts-martial,  263,  3517. 
revision  and  approval  of  sentences,  264, 

3518. 
service  of  charges,  3518. 
subpoenas,  3519. 

who  may  appoint  courts-martial,  3517. 
MILITIA.    See  tit.  National  Guard. 
adjutant-general,  make  muster-roll,  246. 
application  of  federal  laws,  rules  and  reg- 
ulations, 3507. 
articles  of  war  of  United  States  army 

adopted,  3507. 
assessor  to  make  roll  of  citizens  subject 

to  militia  duty,  246. 
civil  liability,  relief  from,  248. 
classification  of,  247. 
commander-in-chief,  staff  of,  247,  2502. 
commission  of  ofllcers  called  Into  active 

service,  247. 
compensation  to  assessor  for  making  roll 

of  citizens,  246. 
courts-martial.    See  tlL  Military  Courts, 
criminal  liability,  relief  ftom,  248. 
dereliction  of  assessor  as  to  enrollment, 

penalty  for,  246. 
designation  and  classification  of,  247. 
Insurrection,   proclamation  of   state   of, 

248. 
military  courts.    See  tlL  Military  Courts. 
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muBter-roll  to  be  made  by  adjutant-gen- 
eral, 246. 
naval  miliUa.    See  tit  Naval  Mliltfa. 
.    officers  of  called  into  active  service,  com- 
mission of,  247. 

organization  of  reserved  militia  when  or- 
dered out,  247. 

penalty  for  dereliction  as  to  enrollment, 
246. 

proclamation    of   state   of   insurrection, 
248. 

relief  from  civil  or  criminal  liability,  248. 

I 

reserve  militia,  organization  of  when  or- 
dered out,  247. 
stafT  of  commander-in-chief,  247,  2502. 
MILK 
oral  agreement  for  sale  of,  2955. 

MILL-RACES 
screens  over,  4115. 

MILL8ITE8.    See  tit.  Mines  and  Mining. 
lien  of  laborers  for  work  done  on,  1777. 

MINES  AND  MINING.  See  Ut.  Mining  Cor- 
poratlons. 
as  to  mining  claims,  annotation,  1614. 
affidavit  of  annual   work,    contents   of, 

1084. 
annual    work    or   Improvements,    as   to 
amount  required,  1084,  2930. 
affidavit  of  work,  1084. 
contents  of,  1084. 
recording,  fee  for,  1085. 
certified  copy  of  evidence  of  perform- 
ance, 1084. 
assessment  work,  1084,  2930. 
boundaries  of  claim  to  be  defined  how  by 
locator,  1082. 
established  by  mineral  survey,  1084. 
marking  on  ground,  950. 
certified  copy  of  evidence  of  performance 

of  annual  work,  1084. 
claim,  who  may  locate,  1082. 
co-owner,    certified    copy    of    notice    to 
prima  facie  evidence,  1085. 
contribution  by,  1085. 
notice  to  delinquent,  1085. 
proof  of  service  of  notice  on,  1085. 
publication  of  notice  to,  1085. 
receipt  to  on  payment,  1085. 
affidavit  by,  of  contribution,  1086. 
failure  to  give,  penalty,  1085,  1086. 
record  of,  fees  for,  1085. 
development  of  claim,  948. 
development  work,  failure  or  neglect  to 
perform,  1086. 
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INE8  AND  MINING  (continued) 
dummy  locators,  949. 
effect  of  failure  to  perform,  1086. 
evidence,  certified  copies  of  recorded  In- 
struments admissible  in,  1086. 
of  performance  of  annual  work,  certi- 
fied copy  of,  1084. 

record  of  location  has  what  force  as. 
1086. 

excessive  location,  949. 
lease  of  mining  property 

abandonment  by  lessee,  mining  custom, 

2930. 
action  for  breach  of  lease,  2931. 
action  for  royalties,  2931. 
lien  of  laborers  for  work  done  in  mine, 
949,  1777. 

location  of  claim 
as  to  generally,  2931. 
dummy  locators,  949. 
excessive  location,  949. 
of  oil  lands,  2932. 
trespass   or    intrusion,    recovery    of 
possession,  3932. 
relocation,  949. 
record  of  as  evidence,  1086. 
rights  thereunder,  2931. 
locator  must  find  boundary  how,  1082. 
manner  of  locating  claim,  1082. 
marking  boundaries  on  ground,  950. 
millsite   location,   amount  of  land   that 
may  be  taken,  1084. 
by  proprietor  of  vein,  1084. 
location  notice,  recording  of,  fee  of  re- 
corder, 1084. 
manner  of  making,  1084. 
recording  copy  of  location  notice,  fee 
of  recorder,  1084. 
mining  district  rules  and  regulations  not 

affected  by  statute,  1086. 
notice  of  location,  amount  of  not  to  inter- 
fere with  existing  rights,  1083. 
copy  of  to  be  recorded,  1082. 
fee  of  recorder,  1082. 
record  of,  950. 
partnership  in.    See  tit.  Mining  Partner- 
ships, 
placer  claim,  location  of,  how  made,  1083. 
recording  copy  of  notice  and  fee  of  re- 
corder, 1083. 
proceedings  to  obtain  order  for  sale  or 
lease  of  mining  property  of  decedent, 
1897. 
record  of  instruments,  certified  copy  ad- 
missible in  evidence,  1066. 
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MINES  AND  MINING  (continued) 
record  of  location,  force  of  as  evidence* 

1066. 
recording  affidavit,  fee  for,  2933. 
recording  copy  of  notice,  1082. 

fee  of  recorder,  1082. 
recording  forfeiture,  2933. 
relocation,  949. 
summary   sale  of  interest  of  decedent, 

3189. 
time,  notice  of  location  not  to  interfere 

with  existing  rights,  1083. 
tunnel  right,  boundary  lines  of,  how  es- 
tablished, 1083. 
location   of,   notice   and   contents   of, 

1083. 
recording  notice  of  location,  recorder's 
fee,  1083. 

MINIMUM    CAPITAL.     See   Ut   Corpora- 
tions, 
required  to  be  paid  in  by  certain  corpor- 
ations, 881. 

MINING    CLAIM.      See    tit.     Mines    and 
Mining. 

MINING  CORPORATIONS.    See  tit  Mines 
and  Mining, 
action  for  transfers  on  mining  claim,  948. 
action  to  determine  and  establish  rights, 

948. 
assignment  of  stock,  948. 
foreign  corporations,  951. 
lease  of  claim,  construction,  948. 
option  to  purchase  mine,  forfeiture  by 

non-payment,  950,  951. 
right  to  inspect  mines,  951. 
MINING  DISTRICT 
rules  and  regulations  of  not  afPected  by 

statute,  1086. 
MINING  PARTNERSHIPS 
as  to  generally,  annotation,  1230. 
stock   of   how   represented   at   corporar 

tion  election,  890. 
MINOR.    See  tito.  Child;  Infant, 
city  lot  of,  lease  for  ten  years  only,  2900, 

3820. 
contracts  of,  2817. 

contributing  to  delinquency  of,  3245. 
deeds  of,  2817. 
indorsement  of  negotiable  instrument  by, 

effect  of,  3875. 
lease,  mortgage,  or  sale  of  lands  of,  3192. 
may  disaffirm  contract  when,  annotation, 

825. 
selling  tobacco  to,  penalty.  2075. 
MINOR  ORPHANS 
duty  of  county  auditor  in  respect  to,  573. 

1917  Sup.— 52. 


MINUTES 
of  board  of  directors,  how  signed,  529. 

MISAPPROPRIATION 

of  community  funds,  1394. 

MISCELLANEOUS  INSURANCE 
Includes  what,  55. 

MISCONDUCT 
of  county  recorder,  penalty,  587. 
of  prosecuting  attorney,  annotation,  2236. 

MISDEMEANOR 
high  and  low,  3209. 
injury  to 
bridge  is  a,  3266. 
highway  is  a,  3266. 
private  way  ia  a,  3266. 
interfering  with  electricity  and  electric 

wires,  3267. 
money  wager  on  election  is  a,  3209. 
penalty  for  crime  is  test  whether  misde- 
meanor or  a  felony,  2032. 
removing  stakes,  eta,  from  highway  is  a, 
3267. 

sale,  or  offer  for  sale,  of  coal  under  a 

false  name  is  a,  3266. 
statutory,  2033.2036.  * 

MISREPRESENTATION 
by  debtor,  1394. 

in  securing  signers  to  election  petition, 

prohibited,  3209. 
regarding   employment  of  union   labor, 

a  misdemeanor,  8251. 

MISSING  PERSONS.     See  tit   EsUtes  of 
Missing  Persons. 

MISTAKE 

recovery  of  payment  made  through,  2935. 
MOBS 

responsibility  of  municipal  corporations 
for  injury  by,  818. 

MODIFICATION 
of  injunction,  annotation,  1499. 
of  Judgment  on  appeal,  annotation,  1329. 

MONEYS 
expenditure  of  for  election  purposes  by 

member,  etc.,  of  board  of  election 

commissioners,  114. 
paid  into  court,  as  to  duty  of  derk  and 

treasurer,  2030. 
public.    See  tit  Public  Moneys. 

MONOPOLIES 
contracts  creating  prohibited,  annotation, 
1106. 

MONTHLY  STATEMENTS 
by  county  treasurer,  577. 
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MORTGAGE.     See    tits.     Mortgages    and 

Leases  of   Real   Estate;    Mortgage   of 

Personal  Property;    Mortgage  of  Real 

Property. 

as  to  generally,  2999. 

assessments  of  to  be  equalized  by  state 

board  of  equalization,  446. 
debtor  may   contract  to  pay  taxes  on, 

434. 
deed  as,  declaration  of  homestead  after. 

See  tit  Homestead, 
conditioned  upon  performance  of  duties 

prescribed    and    not    repayment    of 

money,  1391. 
construction,  1040. 
county  recorder  to  furnish  assessor  ab* 

stract  of,  444. 
foreclosure  of.     See  tit   Foreclosure  of 

Mortgages, 
of  real  property  of  religious,  social,  and 

benevolent  corporations,  953. 
provision  In  for  sale,  death  of  mortgagor, 

1223. 
to    secure    lease,    specific   performance, 

1290. 
transfer,  when  a  mortgage  and  when  a 

pledge,  3868. 

MORTGAGE  INSURANCE.     See  tit  Mort- 
gage  Insurance  Companies. 

MORTGAGE  INSURANCE  COMPANIES 
authority     of    insurance     commissioner 

over,  2871. 
can  not  Invest  in  or  hold  stock  of  other 

company,  2872. 
capital  stock  of,  929,  2871. 
certificate    of    insurance    commissioner 

necessary   to,   to   do   business,   930, 

2872. 
"debts"   of,   policies   do  not  constitute, 

2872. 
defined,  2871. 

dividends,  restrictions  on,  2873. 
entire  mortgage  guaranty,  defined,  2871. 
guaranteed   mortgages  and   trust  deeds 

to    be    legal    investment    for    trust 

funds,  etc.,  930,  2875. 
"indebtedness"  of,  policies  of  do  not  con- 

sUtute,  2872. 
Investments  of  permitted,  931,  2874. 
kinds  and  amount  of  securities  that  may 

be  guaranteed,  929,  2872. 
loans  of,  to  oflicers  forbidden,  930,  2873. 
mortgage-participation  certificates,  made 

legal  Investment  for  trust  funds,  etc., 

2875. 
must  accumulate  surplus,  2873. 


MORTGAGE  INSURANCE  COMPANIES 
(continued) 
must  have  certificate  of  Insurance  com- 
missioner, 930,  2872. 
penalty 
for  failure  to  report,  932,  2878. 
for  loaning  to  oflicers,  2873. 
persons  to  be  paid  from  Income,  930. 
policy  of  mortgage  Insurance 
defined,  929,  2871. 

does  not  constitute  "debt*'  or  "indebt- 
edness" of  company,  2872. 
proviso  as  to  securities  deposited  with 

state,  2876. 
quarterly   report  to   Insurance   commis- 
sioner, 931,  2877. 
appraisement  of  property,  2878. 
penalty  for  failure  to  report,  932,  2878. 
where  policy  constitutes  entire  mort- 
gage guaranty,  2878. 
where    policy    constitutes    mortgage- 
participation  certificate,  2878. 
restrictions    on    making    dividends    by, 

2873. 
securities  deposited  with  state,  2876. 

substitution  of,  2876. 
securities  that  may  be  guaranteed,  klnd^ 

and  amount  of,  929,  2872. 
stock  of  another  company,  can  not  Invest 

in  or  hold,  2872. 
subject  to  Insurance  laws  and  Insurance 

commissioner,  929,  2871. 
supervision  of  banking  department  over, 

2875. 
surplus,  must  accumulate,  2873. 

MORTGAGE  OF  PERSONAL  PROPERTY. 
See  tit.  Mortgage. 

as  to  what  property  may  be  mortgaged, 
1254. 

affidavit  of  corporation  to  chattel  mort- 
gage, 1255. 

affidavit  of  good  faith,  3003. 

attaching  creditors,  1255,  3003. 

bill  of  sale  not  a  chattel  mortgage,  1255. 

conversion  when,  1257. 

election  of  remedy,  1257. 

foreclosure  of,  right  to  possession,  1257. 

lien  not  impaired  by  void  levy,  1257. 

personal  property  broker,  compliance 
with  statute,  3003. 

property  exempt  from  effect  of  when, 
1256. 

property  in  warehouse,  1255. 

property  purchased  under  executory  con- 
tract, 3003. 

recorded  where,  1255. 
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MORTGAGE  OF  PERSONAL  PROPERTY 

(continued) 
removal  of  mortgage  from  county,  effect 

of,  1256. 
sale    of    property    mortgaged,    larceny 

when,  2387. 
second  mortgage,  3003. 
strict  compliance  with  statute  necessary, 

1257. 
what  constitutes,  3004. 

MORTGAGE  OF  REAL  PROPERTY.     See 
tit  Mortgage. 

as  to  generally,  2999. 

as  to  what  Is,  general  annotation,  1247. 

absolute  deed  as  a,  1248. 

assignment   of    and    duty    of   assignee, 
1248. 

consideration,  2999. 

decree  of,  right  of  possession,  1249. 

deed  absolute,  mortgage  when,  1252,  2999. 
action  to  declare  mortgage,  2999. 

deed  of  trust,  1254. 

extinguishment  of,  1248. 

foreclosure  of.     See  tit.  Foreclosure  of 
Mortgage, 
as  to  generally,  1249. 
complaint  in,  sufficiency  of,  1249,  3001. 

improvements  by  lessee,  1250. 

mortgagee  in  possession,  3001. 

necessity  for  written  obligation,  1250. 

negotiable  note  secured  by,  3002. 

power  of  sale,  extinguishment,  1250. 

power  to  mortgage,  1250. 

prior  unrecorded  deed,  3002. 

priority  of  mechanic's  llenholder,  1251. 

purchaser,  rights  of,  1251. 

receiver  upon  foreclosure  of,  1251. 

redemption,   laches,   and   excuses,    1251, 
3001. 

reimbursement  upon  foreclosure,  1251. 

release  of  portion  of  property,  foreclos- 
ure, 3002. 

renewal  of  promissory  note  and  mort- 
gage, 1252. 

rights  of  grantor  in  trust  deed,  3002. 

rights  of  purchaser,  1251. 

right   to   receiver  upon   foreclosure   of, 
1251. 

satisfaction  of,  1254. 

statute  of  limitations,  3002. 
quieting  title,  3002. 

statute  of  limitations,  estoppel  to  plead, 
1251. 
when  collector  pleaded,  1251. 

sufficiency  of,  1249. 


MORTGAGE  OF  REAL  PROPERTY  (con- 
tinued) 
suit  on  debt  alone,  3002. 
taking   new    and   Independent   security, 
3003. 

MORTGAGE  AND  LEASE  OF  REAL  ES^ 
TATE  (of  decedent,  etc.) 

as  to  generally,  1893. 

proceedings  to  obtain  order  for  leasing, 
1896. 

proceedings  to  obtain  order  for  mortgag- 
ing, 1893. 

proceedings  to  obtain  order  for  sale  of, 
1896. 

proceedings  to  obtain  order  for  sale  or 
lease  of  mining  property,  1897. 

MORTGAGED  PERSONALTY 
sale  of,  larceny,  when,  3264. 

MORTGAGEE 

assignment  to  of  things  insured,  effect, 
1234. 

MOTION 

for  change  of  place  of  trial,  1711. 
for  new  triaL    See  tit  New  TriaL 
notice  of,  at  what  time  to  be  given,  1710. 
to   postpone  for  absence  of  testimony, 
1530. 

as  to  requisites  of,  1530. 

annotation,  1531. 
to  vacate  or  modify  injunction,  1498. 

MOTORCYCLE.  See  Ut  Automobile  Drkver. 
franchise  for  to  be  regulated  by  board  of 
supervisors,  550. 

MOTOR  VEHICLE  ACT 
constitutionality  of,  2387. 

MUNICIPAL  CORPORATIONS 
annotation,    in    general,    810,    2794^13, 
3770. 
San  Francisco,  815,  2800. 
weights  and  measures,  815. 
assessment  districts,  boundaries  of,  2795. 
bond  election,  ballots,  2795. 

curative  act,  2803,  2808. 
bond  of  contractor 
as  to  generally,  2795. 
constitutionality  of  statute,  2795. 
enforcement  of,  2795. 
charter  provisions,  2796. 
civil    service    examination,    fire    depart- 
ment, 2796. 
claims  against  city,  limitation  of  action, 

2796. 
closing  streets,  rights  of  abutting  own- 
ers, 2796. 
common  council,  powers  of,  815. 
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MUNICIPAL  CORPORATIONS  (conUnued) 
contract    for    printing,    eight-hour    law, 

2796. 
contract  for  public  work 
as  to  validity  of,  2796. 
performance  and  compensation,  2797. 
liability  of  municipality  for  injuries  to 

workman,  2797. 
lowest  bidder,  2797. 
contract  with  water  company  for  supply 
of  water  for  term  of  years,  2798. 
enforcement  of  contracts,  2798. 
regulation  of  rates,  2799. 
damage  to  abutting  owners,  2800. 
election  and  terms  of  office,  in  San  Fran- 
cisco, 2800. 
employment  of  detectives  by  district  at- 
torney, in  San  BYancisco,  2800. 
estoppel  against  municipality,  2800. 
formation  and  Incorporation  of,  2800. 
freeholders'  charter,  power  of  legislature, 

2801. 
gat  companies 
municipal   regulation   impairing   right 

to  lay  pipes,  2801. 
occupation  of  streets,  2801. 
payment  of  percentage  to  city,  2801. 
permit  to  excavate  in  street,  2801. 
regulation  of  rates,  2801. 
grant  of  franchise  for  supplying  power, 

2802. 
Improvement  of  streets,  2804,  2808. 
initiative  and  referendum,  time  of  taking 

effect,  2802. 
injunction  to  prevent  legislative  act  of, 

1298. 
Inspector  of  electricity,  salary  of,  2802. 
issuance  of  bonds  by,  curative  act,  2803. 
operation  of  water  system,  rules  and  reg- 
ulations, 2803. 
ordinances 
construction  and  effect,  2803. 
regulating  or  forbidding  sale  of  intoxi- 
cating liquors,  3248. 
requiring  permit  to  erect  or  remove 

shack  house,  2803. 
requiring  railway  to  pave  streets,  2804. 
restricting  hours  of  labor,  2804. 
violation  of,  prosecution  for,  2811. 
paving  and  improvement  of  streets,  2804. 
petition  for  adjustment  of  Indebtedness, 
1949. 
answer  to,  1949. 
demurrer,  1949. 
how  amount  determined,  1949. 
provision  as  to  Judgment,  1950. 


MUNICIPAL  CORPORATIONS  (continued) 

rules  of  pleading  and  practice,  1949. 
police  officers,  mandamus  to  pay  salary 

of,  2805. 
police  powers  of,  2805. 
powers  of  common  council,  816. 
powers  of  municipality 

as  to  generally,  2805. 

police  powers  of,  2805. 

ultra  vires  acts,  2806. 
powers  over  public  utilities,  2806. 

public  service  commission  oi  Los   An- 
geles, powers  of,  2805. 
railway  franchise,  referendum  election, 

2805. 
referendum  elections,  2806. 
regulation 

of  brick-making,  2806. 

of  rates  of 'electric  companies,  2806. 

of  speed  of  vehicles,  2806. 

of  stone-crushing,  2806. 
responsibility 

for  injuries  in  mobs  and  riots,  818. 

for  injuries  to  workmen  under  contract 
for  public  work,  2797. 
sanitary  districts,  2807. 

street  assessments 
as  to  generally,  2807. 
action  to  recover  assessment,  2807. 
assessment  on  railway  property,  2807. 
assessment  districts,  boundaries,  2895. 
enforcement  of  Hen,  sale  of  property, 
2808. 
street  improvement 
as  to  generally,  2804,  2806. 
bonds,  curative  act,  2803,  2808. 
certification  of  warrant,  2808. 
contest  and  appeal,  2809. 
contract,   its   award   and   assignment, 

2809. 
exemption  of  railroad.  2809. 
publication  of  notices,  2809. 
resolution  of  intention,  2809. 
several  street  improvements  under  one 

scheme,  2810. 
street  widening,  2810. 
taxation,  suspension  of  dollar  limit,  ao^ 

quisltlon  of  public  utility,  2810. 
transfer  of  county  property  to  by  board 

of  supervisors,  552. 
travelers  and  pedestrians  in  streets  of, 

accidents,  2810. 
violation  of  ordinance  of,  prosecution  for, 
2811. 
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MUNICIPAL  CORPORATIONS  (continued) 
water  companies 
duty  to  extend  service,  2811. 
forfeiture  of  franchise,  overcharge  of 

rates,  2811. 
furnishing  water  to  municipality,  2812. 
laying   pipes,    rates,   and   regulations, 

railway  commission,  2812. 
overcharge  of  rates,  forfeiture  of  fran- 
chise, 2811. 
permission  of  railroad  commission  to 

sell  system,  2813. 
railroad    commission,    authority    over, 

2812. 
rates  and  regulations,  2812. 
shutting  ofT  supply,  damages  and  in- 
junction, 2813. 

MUNICIPAL  ELECTIONS 
conduct  of.  111. 

MUNICIPAL  FERRY 
provisions   as   to  toll-ferries   not  appli- 
cable to,  356. 

MUNICIPAL    FRANCHISES    AND    PRIVI- 
LEGES 
tax  on.   See  tit  Taxes  and  Taxation. 

MUNICIPAL  OFFICERS 
petition  for  recall  of,  2410. 

MUNICIPALITIES.     See    tits.     Municipal 
Corporations;  Street  Railroad  Corpora- 
tions, 
control  of  telegraph  and  telephone  com- 
panies under  police  power,  944. 
liability  for  negligence  in  repairing  of 

streets,  1154. 
telephone.    See  tit  Telegraph  and  Tele* 

phone  Corporations, 
trustees   of   may   permit   two  lines    of 
street  railroad  to  use  same  tracks, 
94a 

MUSTER-ROLL 
to  be  made  by  adjutant-general,  246. 

MUTILATION 
of  United  States  flag,  penalty,  2076. 

MUTUAL  BENEFIT  AND  LIFE  ASSOCIA. 
TI0N8 
formation  of,  925. 

MUTUAL    INSURANCE   COMPANIES 
stock  notes  of,  how  computed,  77. 

MUTUAL    LIFE,    HEALTH,    AND    ACCI- 
DENT  INSURANCE  CORPORATIONS 

formation  of,  3814. 
issuing  contracts,  3814. 
investments  of,  3814. 
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MUTUAL    LIFE,    HEALTH,    AND    ACCI- 
DENT INSURANCE  CORPORATIONS 

(continued) 
of  what  guarantee  fund  to  share  consist, 
923. 

policies  issued  within  the  state,  provi- 
sions of,  923. 

MUTUAL  MISTAKE  OF  FACT 
as    ground    for   rescission   of   contract, 
1142. 

NAMES 
change  of.    See  tit  Change  of  Names. 

NARCOTICS 
instruction  as  to  eftects  of  to  be  given  in 
public  schools,  2479. 

NATIONAL  BANKS 
stock  of  assessed  for  taxation,  3578,  3584. 
assessor's  duty  in  assessing,  3579. 
reduction  of  assessment,  3578. 

NATIONAL  GUARD 

absence  deemed  resignation  when,  259. 

acceptance  of  commission  on  staft,  eftect 
on  line  officer,  258. 

active  duty,  pay  of  officers  while  on,  286. 

adjutant-generars  department,  250^  2504, 
3509. 
chief  of  staff,  250,  2504. 
salaries,  3521. 

adjutant-general's  office,  salary  of,  269, 
2519. 

allowance,  for  military  organization,  etc., 
267,  2517,  3520. 
for  officers,  267. 
to  companies,  annual,  268. 

annual    allowance    to    companies,    268, 
2518. 

appeal  from  election  of  officer,  3515. 

appointive  officers,  257,  2511. 

armories  and  arsenals,  3521. 

armory  board,  state,  270. 

armory  list,  267. 

arms  of,  265. 

artillery,  coast,  254. 

authority  of  commander-in-chief,  250. 

battery,  field,  254. 

boards  of  examination,  3514. 

bond  of  officers,  268,  2518. 

captain  ex  officio  company  treasurer,  268. 

casualties,  compensation  for,  2520. 

cavalry,  255,  3512. 

chief  of  staff  of  adjutant-general's  de- 
partment, 250. 

claims  exempt  from  board  of  control,  268. 

coast  artillery,  254,  3512. 

colors,  269. 
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NATIONAL  GUARD  (continued) 
commander-in-chief,  authority  of,  250. 
commissioned  officers 

absence  or  removal   deemed  resigna- 
tion when,  259. 

appointive  officers,  257. 

as  to  generally,  3513. 

commissions  of,  266,  2510,  3513. 

dishonorable  discharge,  effect  of,  260. 

effect  of  line  officers  accepting  com- 
mission on  staff,  258. 

election  of  officers,  258. 

elective  officers,  257. 

eligibility  of,  256. 

examining  boards,  257. 

examination  for  commissions,  2511. 

examination  of,  256. 

physical  examination  for  commission, 
3514. 

qualifications  for,  3612. 

resignation  deemed  removal  when,  259. 

retired  list,  258. 
commissions  to  officers,  256. 
companies,  annual  allowance  to,  268. 
compensation  for  casualties,  2520. 
composition  and  strength,  249,  2503. 
corps  of  engineers,  254,  2509,  3511. 
corps,  quartermaster's,  3510. 
corps,  signal,  3512. 

courts-martial,  see  tit.  Military  Courts, 
department  of  adjutant-general,  250. 

chief  of  staff,  250. 
department  of  inspector-general,  253. 
department  of  judge-advocate,  253. 
department  of  ordnance,  253. 
dishonorable    discharge,    effect   of,    260, 

2513. 
effect  of  line  officer  accepting  commis- 
sion on  staff,  258,  2512. 
election  of  officers,  257. 
elective  officers,  257. 
eligibility  to  receive  commission,  256. 
engineer's  corps,  254. 
enlisted   men,   application    for  member- 
ship, 2514. 

appointment  of  non-commissioned   of- 
ficers, 2514. 

as  to  generally,  3516. 

desertion,  effect  of,  262. 

eligibility  to  membership,  260,  3516. 

honorable   discharge,   when   and   how 
granted,  260,  2514. 

non-commissioned  officers,  appointment 
of,  2514. 

oath,  3516. 


NATIONAL  GUARD  (continued) 
equipments  of,  265. 
examination   before  giving  oommission, 

256,  3514. 
examining  boards,  257,  3514. 
field  artillery,  3512. 
field  battery,  254. 
holding   office,   barred   by   dishonorable 

discharge,  260. 
honorary  members,  269. 
infantry,  255,  2510,  3513. 
inspector-general's  department,  253,  2507, 

3510. 
judge-advocate's   department,   253,   2S06, 

3510. 
line  officers  accepting  position  on  staff, 

effect,  2512,  3515. 
list  of  armories,  267. 
machine-gun  company,  255. 
medical  department,  253,  2508,  3611. 
military  courts.    See  tit.  Military  Courts. 
military  fund,  267,  3520. 
military  organization,  allowance  for,  267. 
national  defense  act  of  congress,  organ* 

ization  under,  3508. 
naval  militia.   See  tit.  Naval  Mllltla. 
oaths,  269,  3516. 

officers  of,  as  to  commissions  for,  3513. 
appeal  from  election,  3515. 
now  serving,  3514. 
oath  of  office,  3515. 
of  the  line,  3515. 
physical  examination  for  commission, 

3514. 
qualifications  for  commission,  3514. 
salaries  of,  3520,  3521. 
order  department,  253. 
organization  under  national  defense  act, 

3608. 
pay  and  allowance,  3520. 
pay  of  officers  detailed  on  special  duty, 

266. 
pay  of  officers  when  on  active  duty,  266. 
penalty  for  absence  from  drills,  2516. 
physical    examination    for    commission, 

3514. 
property  purchased  witli  state  money  to 

be  accounted  for,  265. 
property   returns,  what  property  to  be 

accounted  for  in,  265. 
public  property,  responsible  for,  265. 
qualifications   for   commissioned   officer, 

3513. 
quartermaster's  corps,  253,  2508,  351  a 
re-entry    barred    by    dishonorable    dis- 
charge, 260. 
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NATIONAL  GUARD  (conUnued) 
removal  deemed  reBignation  when,  259. 
responsible  tor  public  property,  265. 
retired  list,  258,  2512. 
retirement  after  fifteen  years,  2513. 
rules  and  regulations,  250,  3509. 
salaries  of  adjutant-general's  office,  269, 

2519,  3520,  3521. 
salaries  of  officers,  3520. 
service  in,  annual  inspection,  263. 
companies  parading  with  less  than  re- 
quired number,  263. 
drills,  263,  2516. 
parades,  263. 

parading  with  less  than  required  num- 
ber in  company,  263. 
penalty  for  absence  from  drills,  2516. 
service  medals,  263. 
service  of,  as  to  generally,  3516. 

penalty  for  absence  from  drills,  3516. 
signal  corps,  254,  2509,  3512. 
special  duty  pay  of  officers  detailed  on, 

266. 
staff  departments,  249. 
state  armory  board,  270,  2520. 
traveling  expenses  of  officers  detailed  on 

special  duty,  266. 
treasurer    of    company,    captain   is    ex- 

offlcio,  268. 
uniforms  of,  265. 
vacancies  in  office,  3515. 
who  may  appoint  courts-mariial.    See  tit. 
Military  Courts. 

NATURALIZATION 
aliens,  of,  2356. 
fees  of  county  clerk  on,  2610. 

NAVAL  MILITIA 
application  of  laws,  rules  and  regulations 

of  United  States  navy,  3522. 
bond  of,  272. 
chaplain  of,  271. 
courts-martial  in.  See  tit  M Hilary  Courts. 

as  to,  272. 
division  commanded  by  lieutenant,  271. 
divisions  of,  270,  2521,  3522. 
inspectors  of,  272. 
line  officers  of,  271. 
medical  department,  271. 
organization  of,  270,  272,  2521. 
pay  department,  271. 
strength,  ranks,  officers,  etc.,  270,  2521. 

NAVIGABLE  WATERS 
annotation  as  to,  322,  2543. 
are  declared  public  ways,  320. 
dumping  garbage  in,  penalty,  2085. 


NEGLECT.    See  tit  Negligence, 
of  county  recorder,  penalty,  587. 

NEGLIGENCE 

action  for  injuries  caused  by,  1151-1158. 
agister,   duties   and   liability,   supplying 

water  to  stock,  2948. 
automobile  racing,  2948. 
care  exacted  of  children,  2949. 
change  in  steps  of  apartment  house,  in- 
Jury  to  tenant,  2949. 
chauffeur's   negligence  imputed   to  pas- 
senger, 2949. 
collision  of  automobile 
while  racing,  2948. 
with  motorcycle,  2949. 
with  pedestrian,  2949. 
contributory  negligence 
as  affecting,  1153,  2950. 
persons  in  peril,  2950. 
crime  of,  instructions  as  to,  1153. 
dock  company,  liability  for  personal  in- 
juries, 2950. 
doctrine  of  "last  clear  chance,"  2951. 
elevator 
boy  falling  in  shaft,  2951. 
negligence  in  operating,  by  benevolent 
society,  2951. 
in  unfinished  building,  2951. 
imputing  negligence  of  chauffeur  to  pas- 
senger, 2949, 
independent  contractor 
as  to  generally,  2952. 
person  in  charge  of  automobile,  2952. 
"last  clear  chance,"  doctrine  of,  2951. 
liability  for  damage  occasioned  by,  1149- 
1153, 
of  dock  company,  2950. 
of  mimicipality,  in  repair  of  streets,  1154. 
of  street  railroad  corporations,  1155. 
passenger  in  automobile,  imputing  negli- 
gence of  chauffeur  to,  2949. 
push-cart  in  street,  attraction  to  children, 

2952. 
what  constitutes  negligence,  2952. 
wrongful  acts  of,  annotation,  3854. 

NEGOTIABLE  INSTRUMENTS.   See,  also, 
tit  Negotiable  Instruments  Law. 
as  to  generally,  1265-1267. 
action  on 
accommodation  paper,  3006. 

by  indorsee  of,  3006. 
filing  cross-complaint,  3006. 
identity  of  names  of  corporations,  3007. 
instructions,  3007. 
pleading,  as  to  generally,  3008. 
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NEGOTIABLE  INSTRUMENTS   (conUn- 
ued) 
cro8s-<»mplaint  filed,  denial  unneC' 
essary,  800S. 
secondary  evidence,  3008. 
sufficiency  of  findings  to  support  judg- 
ment, 3008. 

amount  expressed  in  note,  expert  testi- 
mony as  to,  3008. 

attorney's   fee,  provision   for,  effect  on 

negotiability,  3013. 
bank  notes.     See  tit.   Bank   Notes  and 

Certificates  of  Deposit 

bills  of  exchange.     See  tit  Bills  of  Ex. 
change. 

certificate    of    deposit     See    tit    Bank 
Notes  and  Certificates  of  Deposit 

checks.    See  tit  Checks. 

consideration  and  want  thereof,  3009. 
presumption  of  consideration,  3009. 

costs  of  suit  on,  provision  for,  effect  on 
negotiability,  3013. 

endorsement,  presentment  and  demand, 
3010. 

extension  of  time  of  payment,  3010. 

fraud  in  procuring  note,  bona  fide  holder, 
3010. 

giving  new  note,  renewals,  3010. 

must  be  for  unconditional   pasonent  of 

money,  3013. 
negotiability  of  paper 
as  to  generally,  8011. 
attorney's  fee  provided  for  in,  as  affect- 
ing, 3013. 
costs  of  suit  on,  provided  for  in,  as 

affecting,  3018. 
must  be  for  unconditional  payment  of 
money,  3013. 
note  given  to  Induce  conveyance  of  land 

to  railway,  3011. 
note  secured   by  real  estate,  action  to 

enforce,  3011. 
notice  of  dishonor,  instalment  note,  3013. 
option  to  declare  note  due  on  default  of 

Interest  3012. 
payment  and  presumption  thereof,  3012. 

statute  of  limitations,  3012. 
presumption 
of  consideration,  3009. 
of  payment  3012. 
statute  of  limitations,  3012. 
promissory  notes.     See   tit   Promissory 

Notes, 
renewals,  3010. 
rescission,  payment  Into  court,  3012. 


NEGOTIABLE  INSTRUMENTS   (contin- 
ued) 
statute  of  llmitaUons   raising  presump- 
tion of  payment  3012. 
surety's  agreement  and  liability,  3012. 

NEGOTIABLE   INSTRUMENTS   LAW 
(UNIVERSAL) 
acceptance   refused,   notice   of  non-pay- 
ment 3892. 
acceptor,  liability  of,  3882. 
accommodation  party,  liability  of,  3876. 
additional  provisions  not  affecting  nego- 
tiability, 3871. 
agent 
authority,  how  shown,  3875. 
liability  of,  3884. 

liability  of  person  signing  as,  3875. 
may  give  notice  of  dishonor,  3888,  3888. 
signing  by,  3875. 

alteration  of  negotiable  instrument  ef- 
fect of,  3894. 
material  alteration,  what  Is,  3894. 

ambiguous  instrument,   construction  of, 
3874. 

antedated  paper,  3873. 

application  of  act,  3908. 

assumed  name,  liability  of  person  sign- 
ing In,  3874. 

bank.    See  "payable  at  bank«"  this  titie. 
bankrupt  notice  of  dishonor  to,  389a 
bearer,  indorsement  of  instrument  pay- 
able to,  3879. 
when  payable  to,  3872. 
bills  of  exchange 
acceptance 
by  separate  Instrument,  3898. 

general  acceptance,  what  constitutes, 
3897. 

holder  entltied  to  acceptance  on  £ace 
of  bill,  3896. 

how  made,  3896. 

kinds  of,  general,  3897. 
qualified,  3897. 

liability  of  drawee  retaining  or  de- 
stroying bill,  3897. 

of  incomplete  bill,  3897. 

promise  to  accept  when  equivalent 
to  acceptance,  3896. 

qualified  acceptance,  3897. 
rights  of  parties  to,  3897. 

rights  of  parties  to  qualified  accept- 
ance, 3897. 

time  allowed  drawee  to  accept,  3897. 
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NEGOTIABLE    INSTRUMENTS    LAW 
(UNIVERSAL)  (conUnued) 
acceptance  for  honor 
agreement  to  accept  for  honor,  3902. 
bill  may  be  when,  3901. 
deemed  to  be  when,  3902. 
dishonor  of  bill  accepted  for  honor, 

3903. 
how  made,  3902. 

liability  of  acceptor  for  honor,  3902. 
maturity  of  bill  payable  after  sight 

accepted  for  honor,  3902. 
presentment  for  payment  to  acceptor 
for  honor,  3902. 
delay  in  making  is  excused  when, 
3903. 
protest  of  bill  accepted  for  honor, 

390^ 
when  bill  may  be,  3901. 
when  deemed  to  be,  3902. 
acceptor  for  honor,  liability  of,  3902. 
acceptor  insolvent,   bill  may   be  pro- 
tested before  maturity,  3901. 
agreement  to  accept  for  honor,  3902. 
bills  in  set 
acceptance  of,  3906. 
constitute  one  bill,  3906. 
different  parts  negotiated,  rights  of 

holders,  3906. 
discharge  of  one  of  a  set,  effect  of, 
3906. 

indorsement  of  two  or  more,  liability, 

3906. 
liability  of  holder  who  indorses  two 

or  more,  3906. 
payment  by  acceptor,  3906. 
rights    of    holders    where    different 
parts  are  negotiated,  3905. 
days   on   which   presentment   for  ac- 
ceptance may  be  made,  3899. 
definition  of  bill  of  exchange,  3895. 
delay  in  presentment  to  acceptor  for 
honor  for  payment  excused  when, 
3903. 
destroying   bill    by    drawee,    liability, 

3897. 
dishonor  of  bill   accepted   for  honor, 

3903. 
dishonored    by    non-acceptance   when, 

3899. 
drawee 
more  than  one,  3895. 
not  an  assignment  of  funds  in  hands 

of,  3895. 
retaining  or  destroying  bill,  liability, 
3897. 


NEGOTIABLE    INSTRUMENTS    LAW 
(UNIVERSAL)  (conUnued) 

time  allowed  to  accept,  3897. 
drawer,  released  by  failure  to  present 

for  acceptance  when,  3898. 
duty  of  holder  where  bill  is  not  ac- 
cepted, 3899. 
foreign  bill  of  exchange,  3895. 
form  and  Interpretation  of 

addressed  to  more  than  one  drawee, 
3895. 

definition  of,  3895. 
foreign,  3895. 
inland,  3896. 

not  an  assignment  of  funds  in  hands 

of  drawee,  3895. 
referee  in  case  of  need,  3896. 
general  acceptance,  3897. 
holder,  duty  on  where  bill  is  not  ac- 
cepted, 3899. 
holder  of  entitled   to  acceptance   on 

face  of  bUl,  3896. 
holder  refusing  to  receive  payment  for 

honor  supra  protest,  3904. 
holder   of,    rights   on   non-acceptance, 

3899. 
honor 
acceptance  for.    See  "acceptance  for 

honor/'  this  subdivision, 
payment    for.      See   "payment    for 
honor,"  this  subdivision, 
incomplete  bill,  acceptance  of,  3897. 
indorsee,  released  by  failure  to  pre- 
sent for  acceptance  when,  3898. 
inland  bill  of  exchange,  3895. 
Interpretation  of.    See  "form  and  Inter- 
pretation/' this  subdivision, 
liability  of  acceptor  for  honor,  3902. 
lost,  etc.,  bill,  protest  of,  3901. 
maturity   of  bill   payable   after   sight 

accepted  for  honor,  3902. 
maturity,    protest    before    where    ac- 
ceptor insolvent,  3901. 
non-acceptance  of 
dishonors  when,  3899. 
duty  on  holder  on,  3899. 
protest  for,  3901. 
rights  of  holder  on,  3899. 
non-payment,  protest  for,  3901. 
payee  for  honor,  rights  of,  3904. 
payment  for  honor 
declaration  before,  3903. 
effect  on  subsequent  parties,  3904. 
how  made,  3903, 
made  by  whom,  3903. 


GENBRAIj   indbx. 

[Black-faced  numerals  Indicate  pa^es.] 


NEGOTIABLE    INSTRUMENTS    LAW 
(UNIVERSAL)  (conUnued) 
preference    of    parties    offering    to 

make,  3904. 
rights  of  payee  for  honor,  3904. 
where  holder  refuses  to  receive  pay- 
ment supra  protest,  3904. 
who  may  make,  3903, 
presentation  for  acceptance 
as  to  when  must  be  made,  3898. 
days  on  which  may  be  made,  3899. 

duty  of  holder  where  bill  Is  not  ac- 
cepted, 3899. 

excused  where,  3899. 

failure  to  present,  releases  drawer 
and  indorser  when,  3898. 

how  made,  3898. 

on  what  days  may  be  made,  3899. 

rights  of  holder  where  bill  is  not 
accepted,  3899. 

time  insufficient,  where  it  is,  3899. 

when  dishonored  by  non-acceptance, 
3899. 

when  must  be  made,  3898. 

where  excused,  3899. 

where  time  is  insufficient,  3899. 
presentment  for  payment  to  acceptor 
for  honor,  3902. 

delay  in  excused  when,  3903. 
promise  to  accept  equivalent  to  accep- 
tance when,  3896. 
protest 

before  maturity  where  acceptor  in- 
solvent, 3901. 

bill  accepted  for  honor,  3902. 

bill  lost,  etc.,  3901. 

by  whom  made,  3900. 

dispensed  with  when,  3901. 

for  non-acceptance,  3901. 

for  non-payment,  3901. 

how  made,  3900. 

in  what  cases  necessary,  3900. 

lost  bill,  protest  of,  3901. 

when  to  be  made,  3900. 

where  to  be  made,  3900. 
qualified  acceptance,  3897. 

rights  of  parties  to,  3897. 
referee  in  case  of  need,  3896. 
retaining  bill  by  drawee,  liability,  3897. 
rights  of  holder  where  bill  is  not  ac- 
cepted, 3899. 
rights  of  parties  as  to  qualified  accep- 
tance, 3897. 
set  of  bills.     See  "bills  In  set,"  this 
subdivision. 


NEGOTIABLE    INSTRUMENTS    LAW 
(UNIVERSAL)  (conUnued) 
subsequent  parties,  effect  on  of  pay- 
ment for  honor,  3904. 
blank  indorsement,  3878. 

how  changed  to  special,  3878. 
blanks,  when  may  be  filled,  3873. 
broker,  liability  of,  3884. 
burden  of  proof  of  unintentional  cancela- 
tion, 3894. 

cancelation,     unintentional,     burden     of 

proof,  3894. 
cashier,  instrument  drawn  or  indorsed  to 

another  as,  effect  of,  3879. 
certainty  as   to  sum,  what  constitutes, 

3871. 

checks.      See    "promissory    notes     and 

checks/'  this  title, 
computing  time.     See  "time,"  this  title, 
conditional  indorsement,  3878. 
consideration 
as  to  what  constitutes,  3876. 
effect  of  failure  of,  3876. 
effect  of  want  of,  3876. 
failure  of,  effect  of,  3876. 
holder    for    value.      See  "holder   for 
value/'  this  tiUe. 
when  lien  on  instrument  constitutes, 
3876. 
liability  of  accommodation  party,  3876. 
presumption  of,  3875. 
want  of,  effect  of,  3876. 
what  constitutes,  3876. 
what  constitutes  holder  for  value,  3876. 
when  lien  on  instrument  constitutes, 
3876. 
construction    where    instrument    ambig- 
uous, 3874. 
continuation    of    negotiable    character, 

3880. 
corporation,  indorsement   by,   effect  of, 

3875. 
date,  presumption  as  to,  3873. 
date,  when  may  be  inserted,  3873. 
death  of  party,  notice  of  dishonor,  3889. 
death  of  principal  debtor,  presentment 

for  payment,  3886. 
defective  title  when,  3881. 

what  constitutes  notice  of  defect,  3881. 
defenses,  when  subject  to  <»iginal,  3882. 
definition  and  meaning  of  terms,  3907. 
delay  in  making  presentment  for  pay- 
ment excused  when,  3886. 
delay  in  giving  notice  of  dishonor,  how 
excused,  3892. 
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NEGOTIABLE    INSTRUMENTS    LAW 
(UNIVERSAL)  (continued) 
delivery 
incomplete  instrument,  3874. 
liability  of  indorser,  3884. 
negotiation  by,  warranty,  3883. 
when  effectual,  3874. 
when  presumed,  3874. 
demand 
on  principal  debtor,  effect  of  want  of, 

3884. 
presentment  where  instrument  is  pay- 
able on,  3885. 
presentment  where  instrument  is  not 

payable  on,  3885. 
when  payable  on,  3872. 
deposit  on  post  office  of  notice  of  dis- 
honor, what  constitutes,  3891. 
determinable  future  time,  what  consti- 
tutes, 3871. 
discharge  of  negotiable  Instrument 
alteration  of  Instrument,  effect  of,  3894. 
what  constitutes  a  material  altera- 
tion, 3894. 
by  cancelation,  3894. 

unintentional,  burden  of  proof,  3894. 
by  renunciation  by  holder,  3893. 
discharge  of  person  secondarily  liable 

on,  3893. 
how  discharged,  3893. 
of  persons  secondarily  liable  on.  3893. 
party  secondarily  liable  on,  discharge 

of,  3893. 
renunciation  by  holder,  3893. 
right  of  party  discharging  instrument, 

3893. 
what  constitutes  a  material  alteration, 

3894. 
when  person  secondarily  liable  on  is 
discharged,  3893. 
dishonor 
by  non-payment  when,  3887. 
liability  of  person  secondarily  liable, 

3887. 
notice  of.     See  "notice  of  dishonor/' 
this  titie. 
dispensing    with   presentment   for    pay- 
ment, 3886. 
drawer 
liability  of,  3882. 
notice  of  dishonor  need  not  be  given 

to  when,  3892. 
presentment  for  pajrment  not  required 
to  charge,  when,  3886. 
drawn  to  a  person  as  cashier,  effect  of, 
3879. 


NEGOTIABLE    INSTRUMENTS    LAW 
(UNIVERSAL)  (continued) 
due  course,  payment  in,  what  constitutes, 

3887. 
due  course,  what  constitutes  a  holder  in, 
3881. 
rights  of,  3881. 

when  person  not  deemed  a,  3881. 
who  deemed  to  be,  3882. 
due  notice  of  dishonor,  sender  deemed 

to  have  given  when,  3890. 
effect  of 
an  instrument  drawn  or  indorsed  to  a 

person  as  cashier,  3879. 
forged  indorsement,  3875. 
indorsement  by  infant  or  corporation, 

3875. 
notice   of   dishonor   where   given   by 

party  entitled,  3889. 
notice  given  on  behalf  of  holder,  3889. 
restrictive  indorsement,  3878. 
signing  by  procuration,  3875. 
signing  in  assumed  name,  3874. 
signing  in  trade  name,  3874. 
transfer  without  indorsement,  3880. 
want  or  failure  of  consideration,  3876. 
entire  instrument,  indorsement  must  be 

of.  3877. 
exhibiting  instrument  on  presentment  tor 

payment,  3885. 
failure  of  consideration,  effect  of,  3876. 
filling  blanks,  when,  3873. 
filling  in  date,  when,  3873. 
form  and  Interpretation 
as  to  generally,  3870. 
additional  provisions  not  affecting  ne- 
gotiability, 3871. 
antedated,  3873. 

blanks,  when  may  be  filled,  3873. 
certainty  as  to  sum,  what  constitutes, 

3871. 
construction  where  instrument  ambig- 
uous, 3874. 
date 
as  to  presumption  as  to,  3873. 
antedated,  3873. 
postdated,  3873. 
delivery 
incomplete  instrument,  3874. 
when  effectual,  3874. 
when  presumed,  3874. 
determinable  future   time,   what  con- 
stitutes, 3871. 
effect  of  indorsement  by  infant  or  cor- 
poration, 3875. 
forged  signature,  effect  of,  3375. 
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NEGOTIABLE    INSTRUMENTS    LAW 
(UNIVERSAL)  (conUnued) 
form  of  negotiable  instrument,  3870. 
incomplete  instrument  not  deliyered, 

3874. 
liability  of  person   signing  as   agent, 

3875. 
liability   of   person   signing   trade   or 

assumed  name,  3874. 
omissions,  3872. 
particular  money,  3872. 
postdated,  3873. 

promise  unconditional  when,  3871. 
seal,  3872. 
signature    by    agent,    authority,    how 

shown,  3875. 
terms,  when  sufficient,  3873. 
when  date  may  be  inserted,  3873. 
when  payable  on  demand,  3872. 
when  payable  to  bearer,  3872. 
when  payable  to  order,  3872. 
form  of  negotiable  Instrument,  3870. 
form  of  notice  of  dishonor,  3889. 
forged  signature,  effect  of,  3875. 
future  time,  determinable,  what  consti- 
tutes, 3871. 
general  indorser,  liability  of,  3883. 
holder 
effect  of  notice  given   on   behalf  of, 

3889. 
of  bill  of  exchange.     See  ''bilfe  of  ex- 
change," this  title, 
renunciation  by  as  a  discharge,  3893. 
right  of  to  sue,  8880. 
payment,  3880. 
holder  for 
value,  what  constitutes  a,  3876. 
when  lien  on  Instrument  constitutes, 
3876. 
holder  in  due  course 
notice  to  before  final  payment,  3881. 
rights  of,  3881. 
what  constitutes  a,  3881. 
when  person  not  deemed  a,  3881. 
who  deemed  to  be,  3882. 
holiday,  computing  time  when  last  day 

falls  on,  8907. 
how  Indorsement  made,  3877. 
incomplete    Instrument    not     delivered, 

3874. 
Indorsement 
blank,  3878. 

how  changed  to  special,  3878. 
by  infant  or  corporation,  3875. 
conditional,  3878. 
forged,  effect  of,  3875. 
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in  representative  capacity,  3879. 
how  made,  3877. 
kinds  of,  3877. 

must  be  of  entire  instrument,  3877. 
of  instrument  payable  to  bearer,  3879. 
of  instrument  to  a  person  as  cashier, 

effect  of,  3879. 
place  of,  presumption  as  to,  3879. 
qualified,  3878. 
restrictive,  what  is,  3878. 

effect  of,  3878. 
special,  3878. 

changing  blank  Indorsement  to,  387& 
striking  out,  3880. 
time  of,  presumption  as  to,  3879. 
transfer  without,  effect  of,  3880. 
where  name  is  misspelled,  3879. 
where  payable  to  two  or  more  persons, 
3879. 

Indoreer 

general  liability  of,  3883. 

irregular,  liabUity  of,  3883. 

notice  of  dishonor  need  not  be  given 
to  when,  3892. 

presentment  for  pa3rment  not  required 
to  charge,  when,  3886. 

when  person  deemed  an,  3883. 
infant.  Indorsement  by,  effect  of,  3875. 
Instrument 

alteration  of,  effect  of,  3894. 
material  alteration,  what  is,  3894. 

ambiguous,  construction,  3874. 

dishonored  by  non-payment  when,  3887. 
liability  of  person  secondarily  liable, 
3887. 

drawn  or  Indorsed  to  a  person  as  cash- 
ier, effect,  3879. 

how  discharged.    See  "discharge  of  ne- 
gotiable instrument,"  this  title. 

indorsement  must  be  of  entire,  3877. 

must  be  exhibited  on  presentment  for 
payment,  3885. 

not  payable  on  demand,  presentment 
for  payment,  3885. 

payable  at  bank,  presentment  for  pay- 
ment, 3885. 

payable  on  demand,  presentment  for 
payment,  3885. 

payable    to    bearer,    indorsement    ot 
3879. 

payable  to  two  or  more  persons,  in- 
dorsement, 3879. 

prior  party  may  negotiate  when,  3880. 
Insertion  of  date,  when,  3873. 
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(UNIVERSAL)  (continued) 
interpretation.     See    '^orm    and    Inter- 
pretation," this  title. 
Irregular  indorser,  liability,  3883. 
joint  debtors,  presentment  for  payment 

to,  3886. 
Jointly  liable  persons,  notice  of  dishonor 

to,  3890. 
kinds  of  indorsement,  3877. 
law  merchant  governs  when,  3908. 
liability  of  accommodation  party,  3876. 
liability  of  parties 
acceptor,  3882. 
accommodation  party,  3876. 
agent,  3884. 
broker,  3884. 
drawer,  3882. 
general  indorser,  3883. 
indorser,   where   paper  negotiable  by 

delivery,  3884. 
irregular  indorser,  3883. 
maker,  3882. 

order  of  liability  of  indorsers,  3884. 
person  signing  assumed  or  trade  name, 

3874. 
warranty  where  negotiated  by  delivery, 

3883. 
when  person  deemed  Indorser,  3883. 
where   paper   negotiated   by   delivery, 
3884w 
liability  of  person  signing  in  trade  or  as- 
sumed name,  3874. 
lien    on    instrument,    when    constitutes 

holder  for  value,  3876. 
maker,  liability  of,  3882. 
material  alteration  of  negotiable  instru- 
ment, what  is,  3894. 
misspelled  name  in  instrument,  indorse- 
ment, 3879. 
money,  particular  kind,  3872. 
name 
assumed,   liability   of  person  signing, 

3874. 
trade,  liability  of  person  signing,  3874. 
negotiable    character,    continuation    of, 

3880. 
negotiable  instrument,  form  of,  3870. 
negotiability,   additional   provisions    not 

affecting,  3871. 
negotiate   instrument,   prior  party   may 

when,  3880. 
negotiation 
as  to  what  constitutes,  3877. 
blank   Indorsement,   how    changed   to 
special  indorsement,  3878. 


(UNIVERSAL)  (conUnued) 
by  delivery,  warranty,  3883. 
liability  of  indorser,  3884. 
by  prior  party,  when  may  be  made, 

3880. 
conditional  indorsement,  3878. 
continuation  of   negotiable   character, 

3880. 
effect  of  an  instrument  drawn  or  In- 
dorsed to  a  person,  3879. 
indorsement.    See  "Indorsement,"  this 
title, 
how  made,  3877. 
in  representative  capacity,  3879. 
kinds  of  indorsement,  3877. 
blank,  3878. 
conditional,  3878. 
restrictive,  3878. 
special,  3878. 
must  be  of  entire  instrument,  3877. 
of    instrument    payable    to    bearer, 

3879. 
where  name  misspelled,  3879. 
where  payable  to  two  or  more  per- 
sons, 3879. 
place  of  indorsement  and  presumption 

as  to,  3879. 
prior  party,  when  may  negotiate,  3880. 
qualified  indorsement,  3878. 
restrictive   indorsement,   what  consti- 
tutes, 3878. 
effect  of,  3878. 
special  indorsement,  3878. 
blank  indorsement,  how  changed  to, 
3878. 
striking  out  indorsement,  3880. 
time  of  indorsement  and  presumption 

as  to,  3879. 
transfer  without  indorsement,  effect  of, 

3880. 
what  constitutes,  3877. 
what    constitutes    restrictive    indorse- 
ment, 3878. 
effect  of,  3878. 
when  prior  party  may  negotiate  instru- 
ment, 3880. 
non-acceptance,  effect  of  failure  to  give 

notice  of,  3892. 
non-payment 
dishonor  by  when,  3887 
liability  of  person  secondarily  liable, 

3887. 
notice  of.     See  "notioe  of  dishonor,'' 
this  tiUe. 
where  acceptance  refused,  3892. 
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(UNIVERSAL)  (continued) 
notice  before  full  amount  paid,  3881. 
notice  of  defective  title,  what  constitutes, 

3881. 
notice  of  dishonor 

agent  may  give  when,  3889. 

by  agent,  3888. 

by  whom  given,  3888. 

delay  in  giving,  how  excused,  3892. 

deposit  of  notice  in  post  office,  what 
constitutes,  3891. 

drawer  need  not  be  given  when,  3892. 

due  notice,   when   sender   deemed   to 
have  given,  3890. 

effect  of,  given  on  behalf  of  holder, 
3889. 

effect  of  omission  to  give  of  non-accep- 
tance, 3892. 

effect  where  given  by  party  entitled 
thereto,  3889. 

form  of,  3889. 

Indorser  need  not  be  given  when,  3892. 

of  non-acceptance,  effect  of  failure  to 
give,  3892. 

of  non-payment  where  acceptance  re- 
fused, 3892. 

omission   to   give   of   non-acceptance, 
effect  of,  3892. 

on  death  of  party,  3889. 

protest 
waiver  of,  3891. 
when  must  be  made,  3892. 
when  need  not  be  made,  3892. 

sender  deemed  to  have  given  due  no- 
tice when,  3890. 

sufficiency  of,  3889. 

time  within  which  must  be  given,  3890. 

to  bankrupt,  3890. 

to  parties  residing  In  different  places, 
3890. 

to  parties  residing  in  same  place,  3890, 

to  partners,  3890. 

to  persons  jointly  liable,  3890. 

to  subsequent  party,  3891. 

to  whom  may  be  given,  3889. 

to  whom  to  be  given,  3888. 

waiver  of,  3891. 
whom  affected  by,  3891. 

waiver  of  protest,  3891. 

when  dispensed  with,  3891. 

when  may  be  given  by  agent,  3889. 

when  need  not  be  given  to  drawer, 
3892. 

when  need  not  be  given  to  Indorser, 
389^ 


NEGOTIABLE    INSTRUMENTS    LAW 
(UNIVERSAL)  (continued) 
when  protest  must  be  made,  3892. 
when  protest  need  not  be  made,  3892. 
when   sender  deemed   to  have  given 

due  notice,  3890. 
when  sufficient,  3889. 
where  notice  must  be  sent,  3891. 
where  parties  reside  in  different  places, 

3890. 
where  parties  reside  in  same  place, 

3890. 
where  party  dead,  3889. 
omission   to   give   notice   of   non-accep- 
tance, effect  of,  3892. 
omissions,  3972. 

order  in  which  Indorsers  are  liable,  3884. 
order,  when  payable  to,  3872. 
original  defenses,  when  subject  to,  3882. 
particular  money,  3872. 
parties,  liability  ot    See  "liability  of  par- 

ties,"  this  Utie. 
partners 
notice  of  dishonor  to,  3890. 
presentment  for  payment  to,  3886. 
party,  accommodation,  liability  of,  3876. 
party  primarily  liable,  3907. 
party    secondarily   liable,    discharge    of, 

3893. 
payable  ait  banic 
effect  of,  3887. 

presentment  of  Instrument  which,  is, 
3885. 
payable  to  two  or  more  persona,  indorse- 
ment, 3879. 
payment  in  due  course,  what  constitutes, 

3887. 
payment.  In  particular  money,  3872. 
payment,  to  bearer  when,  3872. 
payment  to  holder,  3880. 
notice  before  full,  3881. 
payment  to  order,  when,  3872. 
persons  Jointly  liable,  notice  of  dishonor 

to,  3890. 
persons  primarily  liable  on  instruments, 

3907. 
person   secondarily  liable  discharge  of, 

3893. 
place  of  Indorsement,  presumption  as  to, 

3879. 
place  of  presentment  for  payment,  3885. 
post  office,  what  constitutes  deposit  In  ot 

notice  of  dishonor,  3891. 
postdated  paper,  3873. 


4258 


GmsmSiAJs    IIVDIEX. 

[Black-faced  numerals  indicate  paffes.] 


NEGOTIABLE    INSTRUMENTS    LAW 
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presentation  for  acceptance 
of  bill  of  exchange.    See  "bllla  of  ex- 

changov"  this  title, 
presentment  for  payment 
delay  in  making  excused  when,  3886. 
effect  of  want  of  demand  on  principal 

debtor,  3884. 
instrument  must  be  exhibited,  3885. 
liability  of  person  secondarily  liable 

when  instrument  dishonored,  3887. 
place  of  presentment,  3885. 
rule  where  instrument  made  payable 

at  bank,  3887. 

time 

how  computed,  3887. 
of  maturity,  3887. 
to  Joint  debtors,  3886. 
to  persons  liable  as  partners,  3886. 
what  constitutes  a  sufficient  present- 
ment, 3885. 
what     constitutes     payment     in     due 

course,  3887. 
when  delay  in  making  is  excused,  3886. 
when  instrument  dishonored  by  non- 
payment, 3887. 
liability  of  person  secondarily  liable, 
3887. 
when  may  be  dispensed  with,  3886. 
when  not  required  to  charge  drawer, 
3886. 
to  charge  indorser,  3886. 
where  Instrument  is  payable  on  de- 
mand, 3885. 
where  instrument  is  not  payable  on 

demand,  3885. 
where  instrument  payable  at  bank, 

3885. 
where  principal  debtor  is  dead,  3886. 

presumption 

as  to  consideration,  3875. 

as  to  date,  3873. 

as  to  place  of  indorsement,  3879. 

as  to  time  of  indorsement,  3879. 

of  delivery,  3874. 
principal  debtor 

death   of,    presentment   for   payment, 
3886. 

demand  on,  effect  of  want  of,  3884. 
prior   party   may    negotiate   Instrument 

when,  3880. 
procuration,  signature  by,  effect,  3875. 
promise  unconditional  when,  3871. 


NEGOTIABLE    INSTRUMENTS    LAW 
(UNIVERSAL)  (continued) 
promissory  notes  and  checks 
certification  of  check,  effect  of,  3906. 
procured  by  holder,  effect  of,  3906. 
check  must  be  presented  within  what 

time,  3906. 
check  operates  as  an  assignment  when, 

3906.' 
definition  of  check,  3906. 
definition  of  promissory  note,  3906. 
effect  where  holder  of  check  procures 

it  to  be  certified,  3906. 
liability    for    non-payment    of    check, 
3911. 
protest 
and  notice  of  non-acceptance  or  non- 
payment of  bill  of  exchange.    See 
''bills  of  exchange/'  this  Utle. 
must  be  made  when,  3892. 
need  not  be  made  when,  3892. 
waiver  of,  3891. 
provisions,  additional,  not  affecting  nego- 
tiability, 3871. 
qualified  indorsement,  3878. 
reasonable  time,  what  constitutes,  3907. 
renunciation  by  holder  as  a  discharge, 

3893 
representative  capacity.  Indorsement  in, 

3879. 
restrictive  indorsement,  what  is,  3878. 

effect  of,  3878. 
right  of  holder  to  sue,  3880. 

payment,  3880. 
right  of  party  discharging  negotiable  in- 
strument, 3893. 
rights   of  the   holder.    See  "holder  for 
value"  and  "holder  In  due  couree," 
this  title, 
notice  before  full  amount  paid,  3881. 
payment  to,  3880. 
rights  of  holders  in  due  course,  3881. 
right  to  sue  and  payment  to,  3880. 
what  constitutes  holder  in  due  course, 

3881. 
what  constitutes  notice  of  defect,  3881. 
when  person  not  deemed  holder  in  due 

course,  3881. 
when  subject  to  original  defenses,  3882. 
when  title  defective,  3881. 
who  deemed  holder  in  due  course,  3882. 
seal,  3872. 

sender  deemed  to  have  given  due  notice 
of  dishonor  when,  3890. 
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signature 
by  agent 
authority,  how  shown,  3875. 
liability  of  person  signing  as,  3875. 
liability  on,  3875. 
by  procuration,  effect  of,  3875. 
forged,  effect  of,  3875. 
in  assumed  name,  liability,  3874. 
In  trade  name,  liability,  3874. 
special  indorsement,  3878. 
blank  indorsement,   how   changed   to, 
3878. 
striking  out  indorsement,  3880. 
subsequent  party,  notice  to  of  dishonor, 

3891. 
sufficiency  of  notice  of  dishonor,  3889. 
sufficiency  of  presentment  for  payment, 

3885. 
sufficiency  of  terms,  3873. 
sum,  certainty  as  to,  what  constitutes, 

3871. 
terms,  when  sufficient,  3873. 
time 
determinable  future,  what  constitutes, 

3871. 
how  computed,  3887,  3907. 
of  indorsement,  presumption,  3879. 
of  maturity  of  Instrument,  3887. 
reasonable,  what  constitutes,  3907. 
when  last  day  falls  on  holiday,  3907. 
within  which  notice  of  dishonor  must 
be  given,  3890. 
titlQ  defective  when,  3881. 

what  constitutes  notice  of  defect,  3881. 
trade  name,  liability  of  person  signing 

in,  3874. 
transfer  without  indorsement,  effect  of, 

3880. 
two  or  more  persons,  indorsement  of  in- 
strument payable  to,  3879. 
unconditional,  promise  is  when,  3871. 
unintentional  cancellation  of  negotiable 
instrument,  burden  of  proof  of,  3894. 
waiver  of  notice  of  dishonor,  3891. 

who  affected  by,  3891. 
waiver  of  protest,  3891. 
want  of  consideration,  effect  of,  3876. 
warranty  where  negotiation  by  delivery, 

3883. 
what  constitutes   certainty   as   to   sum, 

3871- 
what  constitutes  consideration,  3876. 
what    constitutes    determinable     future 
time,  3871. 
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what  constitutes  holder  in  due  course, 

3881. 
what  constitutes  holder  for  value,  3876. 
what  constitutes  material  alteration,  8894. 
what  constitutes  negotiation,  3877. 
what    indorsement    restrictive    indorse- 
ment, 3878. 
effect  of,  3878. 
when  blanks  may  be  filled,  3873. 
when  date  may  be  inserted,  3873. 
when    lien    on    instrument    constitutes 

holder  for  value,  3876. 
when  payable  on  demand,  3872. 
when  payable  to  bearer,  3872. 
when  payable  to  order,  3872. 
when  person  deemed  Indorser,  3883. 
when  person  not  deemed  holder  in  due 

course,  3881. 
when  prior  party  may  negotiate  instru- 
ment, 3880. 
when  promise  is  unconditional,  3871. 
when  subject  to  original  defenses,  3882. 
when  title  defective,  3881. 

what  constitutes  notice  of  defect,  3881. 
who  affected  by  waiver  of  notice  of  dis- 
honor, 3891. 
NESTS 
needlessly  taking  or  destroying  a  misde- 
meanor, 2134. 
NEVADA  COUNTY 
boundaries  of,  504. 
county  seat  of,  504. 
NEW  COUNTIES 
joint  school   district  upon   organization 
of,  181. 
NEW  PROMISE 
sufficiency  of  to  take  case  out  of  statute 
of  limitations,  1404. 
NEWSPAPER  ARTICLES 

of  personal  character  to  be  signed,  4086. 
NEW  TRIAL.    See  tit  Criminal  Trial, 
as  to  generally,  1930. 

annoUtion,  1560-1567,  2203-2210. 
affidavit  to  procure,  3985. 
appeal.    See  tit  Appeal, 
application  for,  annotation,  3984. 
conditional  granting,  3085. 
definition  of,  1559. 
granting,  annotation,  3982. 

in  criminal  actions,  annotation,  4141. 
grounds  for 
as  to  generally,  3085. 
newly  discovered  evidence,  3086. 
in  probate  proceedings,  4057. 
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motion  for 
character  of  proceedings,  3087. 
in  absence  of  order  of  court,  1722. 
on  what  papers  made,  3089. 
to  be  heard  at  time  specified  or  dis- 
missed, 1575,  8090,  3986. 
notice  of  intention  to  move,  when  to  be 
given  and  what  to  contain,  1579,  3087, 
3091,  3984. 
amendment  of,  3067. 
upon  whom  to  be  served,  1568,  3089. 
what  to  contain,  1568,  3091. 
on  court's  own  motion,  1577. 
on  what  papers  moved  for,  3089. 
order  of,  in  criminal  case,  power  of  ap- 
pellate court,'  1359. 
province  and  discretion  of  court  in  grant- 
ing or  refusing,  3067. 
record.    See  tit.  Record  on  Appeal, 
relative  positions  of  trial  and  appellate 

court,  3088. 
specifications  and  statement,  3068. 
vacation  of  judgment,  1578. 

NIGHT-TIME  HUNTING 
prohibited,  2118. 

NOMINATION  OF  CANDIDATES 

as  to  nominations  otherwise  than  hj  pri- 
mary election,  3458. 

certificate  of,  filing  of,  132,  2439. 

length  of  time  to  preserve  nomination 
papers,  2439. 

nomination  papers  to  be  filed  when,  3469. 

otherwise  than  by  primary,  130^  2438. 

NON-JUDICIAL  DAYS.    See  tit  Holidays, 
appointments  for  holding  court  on,  1354. 
business  not  to  be  conducted  on,  1353. 
constitutionality  of'  amendment  of  1907, 

annotation,  1354. 
injunction  and  writ  of  prohibition  may 

be  issued  and  declared  on,  1353. 
restriction  of  Judicial  business  on  special 

holidays,  1355. 

NON-PROFIT,  CO-OPERATIVE,  AGRICUL- 
TURAL,  VITICULTURAL,  AND  HOR- 
TICULTURAL ASSOCIATIONS.  See 
tit.  Agricultural,  Vitlcuitural,  and  Hor- 
thcultural  Associations. 

NON-PROFIT,  CO-OPERATIVE  CORPOR- 
ATIONS. See  tit  Co-opsratlve  Corpor- 
ations. 

# 

NONSUIT.    See  tit  Dismissal, 
as  to  generally,  1523-1525,  3073,  3973-3976. 
action  involving  real  property,  3074. 

1917  Sup.— 63. 


NONSUIT  (continued) 
sffset  of  granting 
as  to  generally,  3075. 
reasons    assigned    and    reasoning    of 
court,  3075. 
in  action  for  damages  from  ignition  of 
escaping  gas,  3075. 

in  action  upon  written  acknowledgment,. 
3075. 

Judgment  of,  1519. 

motion  for,  admits  what,  3075. 

NORMAL  SCHOOL.    See  tit  State  Normal 
School. 

NOTARIES  PUBLIC 
number  governor  may  commission,  104, 
2408,  344& 

NOTE 
executed  out  of  state,  limitation  of  action, 
1397. 

NOTICE 
actual  and  constructive,  623,  2816. 
admission  of  "due  service,"  1712. 
appearance.    See  tit  Appearance, 
constable  to  serve,  when,  609. 
constructive 
as  to  generally,  823,  2816. 
estimate  of  architect,  2816. 
instrument  not  entitled  to  registration, 
2816. 
costs  for  publication  of,  repayment  807. 
definition  of,  807. 
devisee  of  pre-emption  claim,  2516. 
directors  to,  as  to  generally,  see  annota- 
tion, 888. 
to  exercise  powers  and  conduct  busi- 
ness, annotation,  888. 
form  of,  1712. 
how  served,  1711,  1712. 
of   changing   boundaries    of   permanent 

road  divisions,  347. 
of  election,  filing  and  contents,  2429. 
of  election  of  directors  of  corporations, 

887. 
of  election  for  school  bonds,  how  given, 
242. 
what  notice  shall  contain,  243. 
of  election  for  special  tax,  must  specify 

what  348. 
of    election    to    issue    permanent    road 

bonds,  contents  of,  350. 
of  hearing  in  Justices'  court,  1632. 
of  hearing  of  application  for  execution 

against  homestead,  1047. 
of  injunction,  1496. 


NOTICE  (continued) 

of  intention  to  move  for  new  trial,  1579, 
3091. 

of  judgment  In  justices'  court,  where  de- 
fendant subject  to  arrest,  3106. 

of   location   of  mining  claim.     See   tit 
Mines  and  Mining, 
record  of,  950. 

of  loss.    See  tit.  Insurance. 

of  motion.    See  tit.  Motion. 

of  petition  for  formation  of  permanent 
road  divisions,  346. 

of  sale  of  bonds  of  reclamation  districts, 
402. 

of  sale  of  property  for  taxes,  authority  of 
tax  collector  to  serve,  480. 
compensation  of  tax  collector  for  serv- 
ing, 480. 

of  sale,  under  execution,  how  given,  1594. 

of  trial.    See  tit  Trial. 

of    withdrawal    of    insurance    company, 
publication  of,- 84. 

posting  of,  808. 

service  by  mail,  1713. 

service  on  non-residents  where  party  has 
attorney,  1715. 

to  election  officers,  2434. 

to  owner  in  mechanic's  lien.  See  tit.  Me- 
chanics' Liens. 

upon  attorney,  when,  1712. 
NOVATION.   See  tit.  Obligations. 

a  contract  subject  to  all  rules  governing 
contracts,  1102. 

applicable  when,  1102. 

as  to  generally,  2937,  3843. 

Intent  to  release  original  debtor  neces- 
sary, 1102. 

oral  and  oral  modification  of  a  written 
contract  of  distinct,  1147. 

NUISANCE 
as  to  generally,  annotation,  1605,  1607. 
indecent  and  offensive  conduct,  1307. 
percolating  waters  as,  1307. 
private.    See  tit.  Private  Nuisance, 
public.    See  tit  Public  Nuisance, 
smelters,  as,  1307. 
tuberculosis  hospital  as  a,  1307. 

NULLITY 
of  marriage,  annotation,  835. 

NUNC  PRO  TUNC 
filing  of  papers  destroyed  by  fire  or  other 
calamity,  1721. 

OATH 

power  of  foreman  of  grand  jury  to  ad- 
minister to  reporter,  2029. 
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OATH  (continued) 


required  in  matters  connected  with  mili- 
tary service,  269. 
who  may  administer,  806. 

OATH  OF  OFFICE 
as  to  when  taken,  106. 

OBLIGATIONS 
accord  and  satisfaction  extinguishes,  1102. 
alternative.     See  tit  Alternative  Obllga. 

tions. 
conditional.     See  tit.  Conditional  Obliga- 
tions, 
extinction  of,  by  accord  and  satisfaction, 
1102. 
by  novation,  1102. 
by  offer  of  performance,  annotations, 

1096-1100. 
by  payment,  1095. 
by  performance,  annotations,  1094. 
by  prevention  of  performance,  annotar 

tions,  1100,  1101. 
by  release,  1103. 
Imposed  by  law.   See  tit  Obligations  Inn- 
posed  by  Law. 
novation  extinguishes,  when,  1102. 
offer  of  performance  extinguished  when, 

annotations,  1096-1100. 
performance  of  extingruished  annotations, 

1094-1096. 
prevention  of  performance  extinguished, 

annotations,  1100,  1101. 
release  extinguished,  1103. 
transfer  of,  as  to  generally,  annotations, 
1092.1094. 

OBLIGATIONS  IIVIPOSED  BY  LAW 

as  to  generally,  annotation,  1148. 
negligence.    See  tit.  Negligence, 
wilful  acts,  as  to  generally,  annotation, 
1148. 

OCCUPANCY 
title  by,  annotation,  3824. 

OFFER 

of  performance,  extinguished  obligation. 
See  Ut  Obligation. 

OFFICE  AND  OFFICES.    See  tit  Officers. 

as  to  generally,  annotation,  518,  2592. 

consolidation  of,  521. 
how  separated,  522. 

county   clerk   to   provide  books  of  affi- 
davits, 2594. 

county  offices.    See  tit  County  OfRoes. 

dishonorable  discharge  from  militia  bars 
holding  office,  260. 

disqualification  to  hold  office,  2409. 

duty  of  officer  filling  consolidated,  522. 
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OFFICE  AND  OFFICES  (continued) 

election,  when,  2594. 

eligibility,  2594. 

filled  by  election  when,  522. 

injunction  to  prevent  exercise  of,  created 
by  void  statute,  1298. 

member  of  board  of  election  commission- 
ers not  to  hold  any  other,  113. 

misconduct  in.  See  tits.  Official  Mlscon- 
duct;  Misconduct. 

term  of  of  member  of  board  of  election 
commissioners,  113. 

township  officers.  See  tit.  Township  Of- 
ficers. 

vacancies  in  office.    See  tit.  Vacancies. 

what  to  be  maintained  at  county  seat, 
805. 

who  eligible  to,  525. 

OFFICERS,   PUBLIC.     See  tit   State   Of- 
ficers. 

and  employees  of  legislature,  compensa- 
tion of,  20. 

appointed  by  the  governor,  2389. 

appointment  of  deputies,  526. 

as  to  office  and  officers,  annotation,  518. 

board  of  control  to  examine  books,  etc., 
196. 

bonds  of.    See  tit.  Officlai  Bonds. 

certain  must  have  office  at  county  seat, 
805. 

collection  of  Illegal  fees  forfeits  office, 
549. 

consolidation  ot,  521. 

county.    See  tit  Counties. 

deputies,  appointment  of,  526. 

duty  of  filling  consolidated  office,  522. 

election  for,  when  held,  532. 

filling  consolidated  office,  duty  of,  522. 
election,  when,  522. 

injunction  restraining  Illegal  expenditure, 
1495. 

misconduct  of.  See  tits.  Misconduct;  Offi- 
cial Misconduct. 

oath  of  office.    See  tit  Oath  of  Office. 

of  board  of  trustees  of  law  library.  See 
tit  Law  Library. 

of  counties,  personally  liable  when,  511. 

of  elections,  assignment  of  compensation 
before  returns  sealed,  unlawful,  112. 

of  governor,  executive  secretary,  salary, 
2390. 

offi<^ial  misconduct  of  board  of  super- 
visors, penalty,  809. 

peace,  who  are,  2152. 

petition  for  recall  of  municipal  officers, 
2410, 
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OFFICERS,  PUBLIC  (conUnued) 
recall  of,  524,  2410. 
resignation  of,  to  whom  made,  3449. 
to  assist  secretary  of  state,  35. 
torts  by,  liability  on  bond,  1281. 
township.    See  tit  Township  Officers, 
who  eligible  to  be  elected,  525. 

OFFICIAL  ACT 

action  against  sheriff  for,  1723. 

OFFICIAL  BONDS 
approval  of,  525. 
liability  on,  807. 
of  county  officers,  525. 
of  county  treasurer,  action  on,  107. 
to  be  recorded,  525. 

OFFICIAL  MISCONDUCT 
of  board  of  supervisors,  penalty,  809. 

OFFICIAL  REGISTER 
to  be  kept  by  coroner,  591. 

OFFICIAL  REPORTER 
duties  of,  606. 

publication     of    supreme     and     district 
courts  of  appeal  reports,  2408. 

OFFICIAL  SERVICES 
and  fees,  795,  2794. 

OIL  LANDS  AND  CLAIMS 
location  of,  2932. 
trespass  on,  recovery  of  possession,  2932. 

OIL  LEASE.    See  tit  Lease. 

pipe  lines,  1132. 

OPINIONS  OF  SUPREME  COURT 

all  opinions  filed  to  be  printed  in  full, 

102. 
filed  opinions  not  to  be  changed,  102. 
in  bank,  quorum,  3032. 
in  habeas  corpus.  See  tit  Habeas  Corpus, 
justices  must  revise  publication  of,  102. 

OPTION 
acceptance  of,  1116. 
specific  performance  of,  1291. 
to  purchase  mine,  forfeiture  by  non-pay- 
ment 950,  951. 

ORDERS 

as  to  generally,  annotation,  1929. 
justices.    See  tit  Justices'  Courts, 
must  be  executed  by  sheriff,  602. 

ORDINANCES.    See  tit  Municipal  Corpora- 
tions, 
county.    See  tit  County  Ordinances, 
of   municipal    corporations,   regarding 

weights  and  measures,  815. 
regrulatlng  or  forbidding  sale  of  intoxi- 
cating liquors,  3248. 
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ORDNANCE.    See  tit  National  Guards. 
ORGANIZATION 

of  board  of  directors,  529. 
ORPHAN  ASYLUMS 
adoption  of  child  in,  866. 
aid  of,  appropriation  of,  304,  2540»  3527. 
children  entitled  to,  3528. 
institutions  entitled  to,  3528. 
times  of  payment  of,  305. 
aliens,  2540. 

appropriation  of  aid,  304. 
board  of  control  may  inquire  into  Insti- 
tutes, 306,  3528. 
books  to  be  kept  by  institutes,  306,  3527. 
children  entitied  to  aid,  307. 
children's  agents,  as  to,  306. 

salary  of,  306. 
claim  for  aid,  presentation  and  allowance 

of,  306. 
damages,  payment  of,  306. 
institutes  entitled  to  aid,  307. 
lists  of  Inmates  of,  305. 
monthly  accounts  of,  305. 
payment  of  damages,  306. 
presentation  and  allowance  of  claims  for 

aid,  306. 
state  aid,  aliens,  2540. 
times  of  payment  of  aid,  305. 

ORPHANS 

half.    See  tit  Half-Orphans, 
minor.    See  tit  Minor  Orphans. 
OWNERSHIP 
of  property.  In  several  persons,  annota- 
tion, 982. 
PACIFIC  OCEAN 
dumping   garbage    into,    etc.,    a    misde- 
meanor, 2065. 
PAMPHLET 
contents  of  advertising  purpose  constitu- 
tional amendment,  133. 
PANDERING 
attempt  to  commit  crime  of,  3240. 
by  placing  woman  in  house  of  prostitu- 
tion, 3240. 
venue  of  the  crime,  3241. 
information  or  indictment  for,  3241. 
PAPERS 
destroyed  by  fire  or  other  calamity,  filing 

nunc  pro  tunc,  1721. 
filing  of,  when  accomplished,  3105. 
how  served,  1711,  1712. 
service  by  mail  how,  1713. 
service  of  in  action  for  divorce,  1715. 
service  on  non-resident  by  serving  on  at- 
torney, 1715. 
service  upon  attorney,  made  how,  1712. 
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PARANZELLA  NETS 
penalty  for  use,  2132. 

PARENT  AND  CHILD 
as  to  generally,  annotation,  862. 
adoption  of  children.    See  tit  Adoption 

of  Children, 
custody  of  legitimate  child,  864^  2834. 
failure  of  adult  child  to  provide  for  indi- 
gent    parent     misdemeanor     wban, 
2070. 
Illegitimate  child 
adoption  of  by  father,  2836. 
reception  by  father  into  family,  2836. 
where  father  and  mother  have  dis- 
tinct families,  2836. 
support  of,  864. 
legitimate  child,  custody  of,  364,  2884. 
reciprocal  duties  of  parent  and  child,  an- 
notation, 864. 
support  of  illegitimate  child,  864. 

PARKS 
transfer  of  community  property  to  mu- 
nicipal corporation  for,  552. 

PAROLE.      See   tits.    Probation;    Psycho- 
pathic Parole  Act 
hearing  on  application  for,  4142. 

PAROL  AGREEMENT 
contemporaneous  with  written  contract 
1127. 

PAROLED  PRISONERS.    See  tit  Prisons 
and  Prisoners, 
penalty  for  exposure  of,  2139. 

PARTIAL   DISTRIBUTION.     See  tit   Dis- 
tribution, 
as  to  generally,  4065. 
as  to  partition  distribution  and  final  set- 

tiement  annotation,  1915-1920. 
decree  prayed  for  to  be  granted  when, 

1921. 
executors  or  other  persons  may  resist 

1921. 
payment  of  legacies  upon  giving  bonds, 

1915. 

PARTIES 

to  contracts.    See  tit  Contracts. 
PARTIES  TO  ACTION 

as  to  generally,  3053. 

amendment  to  change  or  correct  3063. 

associates  may  be  sued  by  name  of,  1420. 

bringing  in  new  parties,  annotation,  1407, 
3054. 

court    to   decide    controversy    or   order 
other  parties  brought  in,  1420. 

defendant  who  may  be  joined  as,  1414, 

error  in  name  of  promisee,  3054. 
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PARTIES  TO  ACTION  (c(mtinaed) 
father  may  sue  for  injury  or  death  of 

child,  annotation,  1410. 
in  action  for  divorce,  plaintiff  must  be 

resident,  840. 
in   condemnation  proceeding.     See  tit. 

Eminent  Domain, 
in  default,  court  may  order  deposition  ol, 

2006. 
in  proceedings  to  foreclose  mechanic's 

lien,  1786. 
incompetent  person  to  appear  by  guard- 
ian. 1409. 
infant  to  appear  by  guardian,  1409. 
insane   person  to   appear   by  guardian, 

1409. 
intervention.    See  tit.  Intervention. 
Joinder  of 
as  to  generally,  3054. 
as  defendants,  1414. 
married  woman  as  party,  1408. 
new  parties  ordered  brought  in   when, 

1420. 
plaintiff,  in  action  for  damages  for  tres- 
pass on  realty,  1414. 
in  action  for  specific  performance,  1414. 
in  action  to  foreclose  lien  for  street  im- 
provement, 1414. 
in  action  to  foreclose  mechanics'  lien. 

See  tit  Mechanics'  Lien. 
In  action  to  have  street  assessment  de- 
clared void,  1414. 
parties  in  Interest  who  may  be  joined, 
annotation,  1415,  1416. 

PARTITION 

as  to  generally,  annotation,  1616-1619. 

abstract  of  title  in  action  for,  1625. 

allowance  for  improvements,  3104. 

answer  of  defendants,  what  to  contain, 
1620. 

contribution,  3104. 

conveyance  to  be  made  when  sale  con- 
firmed, 1625. 

court  may  order  sale  with  partition  and 
appoint  referee  to  sell,  1621. 

court  may  set  aside  or  confirm  report  of, 
1623. 

decrees  in  to  be  recorded  by  county  re- 
corder, 585. 

enforcement  of  delivery  of  deed  pursuant 
to  agreement,  3104. 

entering  judgment,  1623. 

former  adjudication,  3104. 

if  sale  confirmed,  conveyance  to  be  made, 
1625. 


PARTITION  (continued) 
improvements   and   allowance   therefor, 
3104. 

interest  of  all  parties  must  be  set  forth 

in  complaint,  1619. 
lien  holders  must  be  made  parties,  or  a 

referee    be   appointed   to   ascertain 

their  rights,  1620. 
may  be  made  although  some  of  the  heirs, 

etc.,  have  parted  with  their  interests, 

1926. 

must  be  made  according  to  the  rights  of 
the   parties  as   determined  by   the 
court,  1622. 
objection  to  referee's  report,  3105, 
of  estates  of  decedents,  annotation,  1915- 

1920. 
property  subject  to  mortgage  and  con- 
tract of  sale,  3105. 
receiver,  3105. 
referees  appointed  in  to  sell  in,  1621. 
must  make  report  of  sale  to  court,  1624. 
must  make  report  of  their  proceedings, 

1623. 
sales   by   must  be   at  public  auction 
when,  1624. 

rights  to 
of  all  parties  may  be  ascertained  in 

the  action,  1620. 
postponement,  3106. 
sales  by  referees,  may  be  at  private  sale 
when,  1624. 
must  be  by  public  auction,  1624. 
report  must  be  made  to  court,  1624. 
subrogation,  3104. 

summons  in  must  be  directed  to  all  par- 
ties in  interest,  1620. 
when  money  paid  into  court  cause  may 
be  continued  to  determine  claims  of 
parties,  1624. 

PARTNERSHIP 
as  to  generally,  annotation,  1223. 
as  to  what  constitutes,  1224. 
accounting,  action  for,  1225. 

action  for,  2994. 
action  against,  2994. 
action  for  accounting,  2994. 
agreement'  to  participate   in   profits   in 

equal  shares,  1226. 
application   of  partnership  property   to 

payment  of  individual  debt,  1226. 
assessment  of  property  of  for  taxation. 

See  tit.  Taxes,  and  Taxation, 
assignment  to  partner,  2995. 
by  Inference,  1226. 
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PARTNERSHIP  (continued) 

certificate  of  partnership,  execution,  fil- 
ing, etc.,  1229. 

claim  and  delivery  can  not  be  maintained 
against  co-partners,  1226. 

contract  for  labor  and  material,  dissolu- 
tion of  firm,  2995. 

dealing  between  co-partners,  1225. 

death  of  partner  and  settlement  of  af- 
fairs, 2995. 

facts  showing  partnership  agreement, 
1225. 

fictitious  name,  action  by  assignee,  2995. 

foreign,  designation  of  agent,  1229. 

general  partnership,  as  to  generally,  an- 
notation, 1227. 

goodwUl  on  termination  of  relation,  2995. 

in  land,  1225. 

joint  ownership  of  property,  1226. 

liability  of  retiring  partner,  2995. 

liability  to  third  person,  3863. 

mining  partnership.  See  tit  Mining 
Partnerships. 

name  of  firm,  filing  certificate,  2996. 

partnership  agreement,  2996. 

partnership  transactions,  2996. 

real  name  of  partners  necessary,  1225. 

register  of  firm  to  be  kept  by  county 
clerk,  1229. 

right  of  assignee,  1225. 

right  of  partners  to  engage  in  other  busi- 
ness, 1226. 

special  partnerships,  1230. 

trust  relation  between  partners,  ousting 
partner,  2996. 

use  of  fictitious  name,  duties,  1228. 

what  constitutes,  2997. 

PARTY  AFFILIATION 
declaration  of.     See  tit.  Registration  of 
Electors. 

PARTY  TEST.    See  Ut  Primary  Elections. 

PATENTS  \ 

duplicate  to  swamp  lands,  issuance  of, 

421. 
for  lands  uncovered  by  recession,  412. 
to  be  prepared  by  register  when,  420. 

PAWN  BROKER 

failure  to  keep  register,  penalty,  2081. 
refusal  to  allow  inspection  of  register, 
penalty,  2081. 

PAYMENT.    See  Ut.  Obligations, 
application  of  payments,  2934. 

oral  direction,  2935. 
as  to  generally,  annotation,  1095,  2934. 


PAYMENT  (continued) 

as  to  time  of  making  where  contract  is 
silent,  1134. 

of  invalid  assessments  in  reclamation  dis- 
trict to  be  credited,  39& 

of  taxes.    See  tit.  Taxes  and  Taxation. 

oral  direction  as  to  application,  2935. 

recovery  of  excess  payment,  annotation, 
1095. 

recovery  of  payment  made  through  mis- 
take, 2935. 

PEACE 
security  to  keep.     See  tit  Security  to 
Keep  Peace. 

PEACE  OFFICERS.    See  tit  Officers, 
who  are,  2152. 

PENALTY 
against  assessor  failing  to  make  r<^l  of 

citizens  subject  to  military   duties, 

246. 
against  insurance  companies.     See  tits. 

Insurance;   Insurance  Commissioner, 
payable  on  demand,  86. 
against  sheriff.    See  tit  Sheriff, 
for  failure  of  county  treasurer  to  report 

to  board  of  supervisors,  578. 
for  misconduct  of  board  of  supervisors, 

809. 
for  neglect  or  misconduct  by  county  re- 
corder, 587. 
for  neglect  or  refusal  to  pay  over  money, 

600. 
for  neglect  or  refusal  to  serve  writ,  600. 
for  neglect  to  file  with  board  of  control, 

97. 
for  serving  on  board  of  election  without 

qualification,  128. 

PENSION  CLAIMS 
no  fees  In,  803. 

PERCH 
Sacramento,  protection  of,  2128. 
salt  water,  penalty  for  catching,  2123. 

PERCOLATING  WATERS.    See  tit  Water 
Rights, 
as  a  nuisance,  1307. 

PERFORMANCE 
offer  of  extinguished  obligation.    See  tit 

Obligations, 
prevention    of    extinguished    obligation. 
See  Ut  Obligations. 
PERJURY  AND  SUBORNATION  OF  PER- 
JURY 
as  to  generally,  annotations,  2046,  4061. 
witness  not  to  be  prosecuted  on  own  tes* 
tlmony,  4151. 
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PERMANENT  ROAD  BONDS.  See  tit.  Per- 
manent  Road  Divisions. 

PERMANENT   ROAD  DIVISIONS 
account,  payments  on,  as  road  work  pro- 
gresses, 352. 
affidavit  accompanying  petition  for  for- 
mation of,  contents  of,  346. 
ballots  at  election  for  special  tax,  349. 
boundaries  of,  changing,  notice,  347. 
changing  boundaries  of,  notice,  347. 
construction  of  article  providing  for,  352. 
duty  of  board  of  supervisors  in  regard  to 
special  tax,  348. 
receipt  of  petition  for  improvement  of 
roads,  348. 
election  for  special  tax,  result  to  be  cer- 
tified by  officers,  349. 
election  to  vote  upon  special  tax,  how 

conducted,  349. 
expense  of  organizing  division,  352. 
form  of  permanent  road  bonds,  350. 
formation  of,  345,  3547. 

petition  for,  346. 
funds  may  be  set  apart  for  Improvement 

of  roads,  348. 
hearing  of  petition  for  formation  of,  347. 
inspectors  of,  appointment  of  by  super- 
visors, 351. 
duty  of,  351. 
salary  of,  351. 
manner  of  performing  work   on   roads, 

351. 
method  of  procedure  in  opening  bid  for 

road  work,  351. 
money   remaining   after   completion    of 

work,  disposition  of,  352. 
notices  of  election  must  specify  what, 

348. 
notice  of  petition  for  formation  of,  346. 
notices  required  to  be  published  where, 

352. 
officers  to  certify  results  of  election  for 

special  tax,  349. 
organizing  division,  expense  of,  352. 
payment  on  account  as  road  work  pro- 
gresses, 352. 
permanent  road  bonds,  350. 
certificate  of  result  of  election,  350. 
conduct  of  election  for,  350. 
form  of  bonds,  350. 
notice   of  election   for,   must   contain 

what,  350. 
rate  of  Interest  on  bond,  351. 
reversion  of  money,  351. 
special  election  for  issue  of,  349. 
petition  for  Improvement  of  roads,  347. 


PERMANENT  ROAD  DIVISIONS   (contin- 
ued) 

duty  of  board  on  receipt  of,  348. 
petition   for   formation   of,   as   to   what 
must  contain,  346. 

affidavits    accompanying,   contents   of, 

346. 
hearing  of,   changing   boundaries   no- 
tice, 347. 
publication  of  and  notice,  346. 
publication  of  petition  for  formation  of, 
and  notice,  346. 

rate  of  interest  on  permanent  road  bonds, 

351. 
reversion  of  moneys,  351. 
special  road-tax,  347. 
special  tax,  duty  of  board  in  regard  to, 

348. 
supervisors  to  compute,  levy  and  collect 

taxes,  349. 
work  on  roads  to  be  done  by  contract, 

351. 
procedure  In  opening  bids,  351. 

PERMANENT  SUPPORT 
in  divorce  proceedings,  844. 

PERSONAL  PROPERTY 
as  to  what  constitutes,  981. 
breach  of  agreement  to  buy,  measure  of 

damages,  1279,  1280. 
breach  of  agreement  to  pay  for,  general 

annotation,  1279. 
breach  of  agreement  to  sell,  damages  on, 

general  annotation,  1279. 
breach  of  warranty  of,  as  to  generally, 

annotation,  1280. 
creation  of  trust  in,  1003. 
description  of  in  assessment-books,  438. 
executory   contract  to   sell,   annotation, 

3829. 
fees  and  mileage  for  selling  for  taxation, 

486. 
holder  of  lien  for  services  upon  may  sell, 

1263. 
laborer's  lien  on,  1264. 
lien  upon  for  services  preferred  thereon, 

1262,  1263. 
"tare"  on  baled  hope  is,  1014. 
transfer  of  title  under  sale,  annotation, 

3829. 
PERSONAL-PROPERTY  RECEIPTS 
to  be  furnished  assessor  by  auditor,  451. 

PERSONAL   RIGHTS 
as  to  generally,  annotation,  827,  2817. 
libel.    See  tit.  Libel. 
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PERSONS 
common   carriers  of.     See   it.   Common 
Carriers. 

PERSONS  OF  UNSOUND  MIND.    See  tits. 
Contracts;  Insane  Persons, 
contracts,  etc.»  of,  annotation,  826. 
powers  of  when  Incapacity  has  been  ad- 
judged, 826. 

PERSONS  WITHOUT  UNDERSTANDING. 
See  tit.  Contracts. 

PESTHOUSE 

establishing   or   keeping   within,    cities, 
eta,  4094. 

PETITION.     See  tit  Pleadings, 
enactment  of  ordinance  of  comity  by, 

555. 
for  adjustment  for  indebtedness  of  mu- 
nicipal corporations,  1949. 
for  election,   misrepresentation   in  pro- 
curing signers  prohibited,  3209. 
for  formation  of  reclamation  district.  See 

tit.  Reclamation  Districts, 
for  formation  of  road  divisions.   See  tit 

Permanent  Road  Divisions, 
of  executor  or   administrator  to  make 
conveyance  or  transfer  of  estate  of 
decedent,  1901. 
qualification  of  electors  for  signing,  115. 
PHEASANTS 

killing  a  misdemeanor,  2116. 
PHONOGRAPHIC    REPORTER.     See    tit 
Reporter, 
competency  of,  test,  1366. 
fees  of  for  transcripts,  1867. 
for  district  courts  of  appeal.     See  tit 

District  Courts  of  Appeal. 
matter  taken  by  ofiicial  reporter  other 

than  stenographer,  1367. 
matter  to  be  taken  down  by  in  short- 
hand, 1367. 
qualifications  of,  1366. 
test  of  competency  of,  1366. 
PIERS.      See    tit    Wharves,    Chutes    and 

Piers. 
PILOTAGE 
rates  of  at  San  Francisco,  2547. 
rates  in  case  of  distress  or  entry  for  re- 
pairs, 2548. 
PIPE-LINE 
contract   for    construction    of,    perform- 
ance, 2943. 
PIPES 

screens  over,  4115. 
PISMO  CLAMS 
protection  of,  4113. 


PLACE  OF  TRIAL 
as  to  generally,  annotation,  1422,  1423, 

1425,  1427,  3056. 
according   to   residence   of  the  parties, 

1425. 
as  to  generally,  annotation,  1425,  1427. 
change   of   In   certain    cases.     See    tit 

Change  of  Venue, 
annotation,  3948. 
defendant  a  non-resident  1425. 
demand  for  change  of  place  of,  annota- 
tion, 1428. 
in  actions  against  associations,  3056. 
in  actions  against  counties,  etc.,    1424| 

3057. 
In  any  county  unless  demand  for  chancre 

to  proper  county,  1427. 
situs  of  subject  of  action,  1422. 
where  the   case   or  some   part  thereof 

arose,  annotation,  1424. 

PLACER    CLAIIM.      See    tit    Mines    and 
Mining. 

PLACER  COUNTY 
boundaries  of,  504. 
county  seat  of,  504. 

PLAINTIFF.    See  tit  Parties  to  Action. 
in  action  for  divorce  must  be  resident 

PLANS.    See  tit  Plans,  and  Speciflcatlona. 

board  of  trustees  of  reclamation  districts 
to  report  plans  of  to  supervisors, 
39a  f  • 

for  county  buildings,  not  to  be  altered, 
560. 

PLANS  AND  SPECIFICATIONS.     See  tit 
Mechanics'  Liens, 
may  be  returned  or  destroyed  by  county 
recorder  when,  588,  2603. 
PLATE  GLASS  INSURANCE 

includes  what  54. 
PLATS.    See  tit.  Toil-Roads, 
of  lands   uncovered   by   recession,   etc, 

validating,  413. 
of  state  lands  in  bay  of  San  Diego,  2549. 
PLEA 

as  to  generally,  annotations,  2172. 
PLEADINGS 
as  to  generally,  1395,  3060. 

annotation,  1440. 
as    to    pleading    Judgment,    annotation, 

1467. 
as  to  pleading  private  statute,  1468. 
as  to  what  are  allowed,  1441. 
allegation  that  need  not  be  demurred,  an- 
notation, 1470. 
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PLEADINGS  (conUnaed) 
amendment 
as  to  generally,  1390»  3060. 
by  court,  3957. 

annotation,  3958. 
service  of  amended  complaint,  3062. 
statute  of  limitations,  3061. 
answer.    See  tit.  Answer, 
common  counts,  3062,  3954. 
complaint    See  tit  Complaint 
construction  of,  rules  for,  3954. 
counter-claim  and   debt  to,   annotation, 

1461. 
cross-complaint  1462,  1463,  3066. 
defects  and  errors  regarded,  annotation, 

3962. 
demurrer  to  complaint  1450,  3062. 
as  to  generally,  annotation,  1451-1454. 
waiver  thereof,  3062. 
demurrer  to  answer,  grounds  of,  1464. 

when  plaintiff  may  demur,  1464. 
denials  on  information  and  belief,  3062. 
enlarging  time  to  plead,  3957. 
errors  and  mistakes  in,  annotation,  2245. 
general  and  special  damages,  1273,  1276. 
husband  and  wife,  allegation  of  marriage, 

3062. 
in  actions  affecting  associations,  3062. 
in  actions  alleging  monopoly  and  asking 

damages,  3063. 
in  actions  on  assigned  claim,  3063. 
in  proceedings  against  escheated  estates, 

1828. 
in    proceedings    against    Joint    debtors, 

what  constitutes,  1709. 
Joinder  of  causes,  365,  3062. 
Judgment  as  "duly  given  or  made,"  1467. 
prayer  for  less  than  amount  due,  3064. 
relieving  pf  Judgment  etc.,  3957. 
rules  for  construction  of,  3954. 
rules  of.    See  tit  Rules  of  Pleading, 
setoff    and    counter-claim,    In    general, 

3064. 
striking  out  allegations,  3064. 
supplemental  complaint,  3064. 
variance.    See  tit  Variance, 
verification  of,  1464,  3065. 

PLEDGES 

as  to  generally,  annotations,  1258,  1259. 

of  corporate  stock,  3004. 

of  Jewelry,  3004. 

of  life  insurance  policy,  rights  of  parties 

in  action,  1246,  1247. 
sale  by  pledgee 

must  be  at  auction,  1259,  3004. 

where  pledgor  had  no  title,  3005. 


PLEDGES  (conUnued) 

specific,  1246. 

substitution  of,  1391. 

wrongful  pledge 
by  apparent  owner,  3005. 
of  corporate  stock  of  bank,  3005. 

wrongfully  parting  with,  3005. 
POLICE  COURTS 

appeal  to  superior  court.  See  tit.  Supe- 
rior Court. 

city  of  Oakland,  3039. 

clerks  of,  bond,  2813, 

Jurisdiction  in  nuisance,  3034. 

proceedings  in,  2246-2248. 
POLICEMAN 

for  capitol  building  and  grounds,  98. 
POLICE  OF  THE  STATE,  GENERALLY 

auctions.    See  tit.  Auctions. 

cemeteries  and  sepulture.  See  tit  Ceme- 
teries and  Sepulture. 

dissection.    See  tit  Dissection, 

fires  and  firemen.  See  tits.  Fires;  Fire- 
men, 

immigration.    See  tit  immigration. 

hours  of  labor.    See  tit  Hours  of  Labor. 

labor  and  material  in  public  buildings. 
See  tit  Public  Buildings. 

licenses.    See  tit  Licenses. 

lost  and  unclaimed  property.  See  tit 
Lost  and  Unclaimed  Property. 

marks  and  brands.  See  tit.  Marks  and 
Brands. 

money  of  account.  See  tit.  Money  of 
Account. 

preservation  of  public  health.  See  tit 
Public  Health. 

registration  of  births,  marriages,  and 
deaths.  See  tit  Births,  Marriages, 
and  Deaths. 

time.    See  tit  Time. 

weights  and  measures.    See  tit  Weights 
and  Measures. 
POLICE  POWER 

classification  of  subjects  for  the  exercise 
of,  class  legislation,  2387. 

municipal  control  of  telephone  and  tele- 
graph companies  under,  944. 
POLICIES,  OF  INSURANCE 

issued  within  the  state  by  mutual  life, 
etc.,  corporation,  provision  of,  923. 

holders  of  may  procure  information  about 
policies  from  insurance  commis- 
sioner, 63. 

life  insurance   companies   must  furnish 
data  for  valuation  of,  83. 
fraternal  societies  exempt,  83. 
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POLICIES  OF  INSURANCE  (conUnued) 
list  of  Issued  to  be  furnished  insurance 

commissioner,  62. 
of  mortgage  insurance,  defined,  929. 
of  title  Insurance,  defined,  627. 
separate  valuation  of,  83. 

POLICY  HOLDER 

may  procure  information  about  policies 
from  insurance  commissioner,  63. 

POLITICAL  AFFILIATION.     See  tit   Pri- 
mary Elections. 

POLITICAL  CODE 
reclamation  districts  subject  to,  400. 

POLITICAL  PARTIES 
apportionment  board  of  electors  to,  127. 

POLL-BOOKS 

for  elections,  board  of  supervisors  to  fur- 
nish, 526. 

POLLING  LIST 
to  be  provided  at  elections,  128. 

POLLING  PLACES.     See  tits.    Elections; 
Polls  of  Election, 
absence  of  board  of  election  from,  127. 
POLL.LISTS 
for  elections,  board  of  supervisors  to  fur- 
nish, 526. 
POLLS 
opening  and  closing  of  In  election  for 

school  trustees,  183. 
proclamation  at  opening  and  closing  of, 
129. 

POLLS  OF  ELECTION 
opening  and  closing,  time  of,  129. 

POLL-TAX 

as  to  repeal  of  statutes  providing  for, 
3617-3620. 

assessor's    error,    final    settlement   with 
auditor,  494. 

blanks,  county  treasurer's  duty  in  rela- 
tion to,  494. 
to  be  delivered  to  assessor,  494. 

county  treasurer's  duties  in  relation  to 
blanks  and  receipts,  494. 

person  liable  to,  493. 

repeal   of  statutes   providing   for,   3617- 
3620. 
POLLUTION  OF  WATER 

by   dumping  dead   animals   In,   penalty, 
2085. 

by  dumping  garbage  in,  2085. 

POOL-SELLING 

as  to  and  penalty,  2078,  2079,  3251. 

POPULATION 
of  counties,  512. 


PORTER 

head  for  capltol  building  and  grounds, 
appointment  of,  98. 

PORT  OF  EUREKA 
harbor  commissioners  for.    See  tit.  Har- 
bor Commilssloners  for  Port  of  Eureka. 

PORT  WARDENS 
number  of,  323. 
powers  and  duties  of,  97. 

POSSESSION  OF  ESTATES 
of  decedents.    See  tit.  Estates  of  Dece- 
dents. 

POST-GRADUATE  COURSES 
in  grammar  schools,  235. 
in  high  schools,  225. 

POSTING 
of  notices,  808. 

POSTPONEMENT 
motion  for,  annotation,  8977. 

POWER 

of  counties,  enumeration  of,  510, 
how  exercised,  509. 

of  supreme  court  In  appealed  cases,  full 
annotation,  1322,  1338. 
POWER  OF  ATTORNEY 

provision  In  as  to  Irrevocability,  1223. 

to  act  as  agent  of  Insurance  company 
filing  duplicate,  etc.,  85. 
POWER  OF  SALE 

in  mortgage,  extinguishment  of,  1250. 
PRACTICE  AND  PROCEDURE 

regulation  of,  2388. 
PRACTICE  LAW 

officers  of  county  not  to,  806. 
PRECINCT  ELECTION 

change  of  boundaries  of,  18. 

establishment  of  special,  126. 
PRELIMINARY   EXAMINATION 

deposition  at,  by  whom  to  be  kept,  2154. 
PRELIMINARY  HEARING 

informing  defendant  of  right  to  counsel, 
3294. 
PRESCRIPTION 

titie  by,  1386. 
PRESUMPTIONS.    See  tit  Evidence. 

burden  of  proof  in  relation  to,  of  fraud, 
1302. 

disputable.     See  tit  Evidence. 

of  fraudulent  intent  in  voluntary  convey- 
ance, 1301. 

on  appeal,  1332. 
PREVENTION 

of    performance    extinguished    obllgatioa 
See  tit.  Obligations. 
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PREVENTIVE  RELIEF 
as  to  generally,  annotation,  1286. 

PRIMA  FACIE  EVIDENCE.     See  Ut  Evi- 
dence, 
return  of  sheriff,  599. 

PRIMARY  ELECTIONS.  See  tit.  Elections, 
as  to  generally,  2456. 

elector  to  declare  his  political  affiliation, 
153. 

law  mandatory  in  Stockton,  154,  155. 
party  test,  resolution  prescribing,  152. 
resolution  prescribing  party  test,  152. 
political    affiliation,    elector   to   declare, 
153. 

PRIMARY  EVIDENCE.    See  tit  Evidence, 
recitals  in  tax-deed  are  of  what,  482. 

PRINCIPAL,  SCHOOL 
employment  of  by  school  trustees,  3488. 
of  high  school  acting  as  principal  of  ele- 
mentary school,  3497. 
report  of,  3497,  3498. 
salary  withheld  when,  3497. 

PRINCIPAL  AND  AGENT.  See  Ut  Agency, 
principal  not  agent  bound  by  lawful  acts 
of  agent,  1222. 

PRISONS  AND  PRISONERS 

assisting  to  escape,  2045. 

board  of  prison  directors,  3313. 

bringing  certain  drugs  or  fire  arms  into 
or  near  prisons,  2047. 

compensation  of  sheriffs  for  transporting, 
604. 

credits  of,  2262,  3313. 

cruel  punishment  of  prohibited,  2142. 

escape  of,  liability  of  sheriff  for,  600. 

female  in  county  jails,  care  of,  2265. 

parole  of  prisoners.  Interpretation  of  stat- 
ute, 3314. 

prisoner  a  material  witness  for  prosecu- 
tion, manner  of  producing,  3312. 

release  from  state  prison  and  restoration 
to  citizenship,  2256. 

right  of  attorney  to  visit,  2152. 
treatment  of,  2261. 
United  States,  2263. 

PRIVATE    ROADS.     See    tit    Roads   and 
Highways, 
how  Opened,  341. 
injury  to  a  misdemeanor,  3266. 

PRIVATE  STATUTE 
how  pleaded,  1468. 

PRIVATE  WAYS.    See  tit  HIghwaya. 
injury  to  a  misdemeanor,  3266. 
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PRIVILEGED  COMMUNICATION.  See  tits. 
Libel  and  Slander;  Witness, 
as  to  generally,  annotation,  829. 

PRIZE-FIGHTS 
are  prohibited,  3252. 
competency  of  witnesses,  3256. 
persons  present  at  prize-fight  guilty  of 

misdemeanor,  3255. 
sparring  exhibitions   on  Memorial  Day, 

etc.,  a  misdemeanor,  3256. 
uncorroborated   evidence  of  accomplice 

sufficient  to  convict,  8256. 

PROBATE  COURTS 

as  to  Jurisdiction  of,  annotation,  1834. 

PROBATE  OF  WILL 
as   to   generally,    annotation,    1842-1846, 
3166. 

contest  of.     See  tit.  Contest  of  Probate 

of  Will, 
contents  of  petition  for,  1849. 
disqualification  of  judge  and  proceedings 

thereon,  1866. 
foreign,  of  resident,  3167. 
of  foreign  wills,  proved  In  another  state, 

1851. 
proceedings  on,  1851. 
to  be  recorded  where,  1851. 
of  lost  or  destroyed  will,  1853. 
of  win  detained  outside  of  state,  1849. 
petition  for,  contents,  1849. 
revocation  of,  1058. 
transfer,  how  made,  1866. 
transfer  of  probate  matters  to  adjoining 

county,  1866. 
not  to  change  right  to  administer,  1866. 

PROBATION.  See  tit  Psychopathic  Parole 
Act 
hearing  on,  2217,  4142. 
rearrest,  2218. 
revocation  order  of,  2218. 
statement  of  terms  of,  2219. 

PROCEDURE 
regulation  of,  2388. 

PROCEEDINGS 

in  adoption  of  children,  868. 

on  approval  of  petition  for  formation  of 
reclamation  district  See  tit.  Recla- 
mation Districts. 

PROCESS.     See  tit  Sheriff, 
definition  of,  807,  2355. 
issued  by  Justices  or  Justices*  courts  to 
be  served  by  constable,  609. 
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PROCLAMATION 
at  opening  and  closing  of  polls,  129. 
of  election,  board  of  supervisors  to  for- 

nish,  526. 
of  state  of  insurrection,  248. 

PROHIBITED  CONTRACT 

forms  no  basis  of  claim  against  county, 
511. 

PROHIBITION.  See  Ut.  Writ  of  Prohibi- 
tion. 

will  lie  to  restrain  further  proceedings 
when,  1722. 

PROMISSORY  NOTES.    See  tits.  Negotia- 
ble   Instruments;     Negotiable    Instru- 
ments Law  (universal), 
as  to  generally,  annotations,  1269,  1270. 

PROOF  AND  ACKNOWLEDGMENT  OF 
INSTRUMENTS.  See  tit  Acknowledg- 
ments. 

PROPERTY 

as  to  what  is,  annotation,  979. 
acquisition  of,  as  to  modes  of,  1015. 
by  accession,  1016. 
by  occupancy,  1015. 
by  prescription,  annotation,  1016. 
common  carriers  of.     See  tit  Common 

Carriers, 
future  interest  in,  kinds  of,  annotation, 

983. 
ownership  of  in  several  persons,  annota- 
tion, 982. 
transfer  of.    See  tit.  Transfer. 

PROSPECTIVE  DAMAGES.    See  tit  Dam- 
ages, 
as  to  generally,  1277. 
how  calculated,  1277. 

PROSTITUTION 
as  to  sufficiency  of  title  of  statute,  3240. 
definition  of,  3240. 
pandering 
attempt  to  commit  the  crime  of,  324p. 
by  placing  woman  in  house  of  prosti- 
tution, 3240. 
venue  of  the  crime,  3241. 
indictment    or    information    charging 

3241. 
sufficiency  of  evidence,  3241. 
proof  of  character  of  house,  3241. 
prosecution  for  leaving  wife  at  house  of, 

3242. 
raids  and  arrests  by  officer,  3241. 

PROTEST 
payment  of  taxes  under.    See  tit.  Col  lec- 
tion of  Property  Taxes. 

4S72 


CFBNBRAIi    INDlfiX. 

[Black-faced  numerals  indicate  pages.] 

PROVISIONS    FOR    SUPPORT   OF    FAM- 
ILY.   See  tit  Family  Allowance. 

PROXY.    See  tit  Corporations, 
voting  at  stockholders'  meeting,  892. 
revocation  of,  892. 

PSYCHOPATHIC  PAROLE  ACT.    See  tit 
Probation, 
as  to  and  appropriation,  279. 
hearing  on,  application  for  parole,  4142. 

PUBLIC  ACCOUNTING 
department  of  in  board  of  control,  9S. 
superintendent  etc.,  for,  96. 

PUBLIC  ADMINISTRATOR 
burial    expenses    of    deceased    persons, 

1934. 
coroner  to  act  as  when,  607. 
duties  of,  606. 
estates,   moneys,   etc.,  to  be   deposited 

with  county  treasurer,  1935. 
fees  of,  802. 

must  keep  register,  606. 
register  to  be  kept  by,  606. 
salary  of.    See  tit  Salaries  and  Fees  of 

County  Otncers. 

PUBLIC  CORPORATIONS 
what  are,  annotation,  879. 

PUBLIC  DUTY 
extension  of  time  for  performing,  effect 

on  tax  delinquency,  471. 
for  performance  of  act  by  assessor,  etc^ 
449. 
PUBLIC  FUNDS 
examination    of    debtors    of    judgment 

debtor,  1600. 
garnishment  of,  annotation,  1598. 
PUBLIC  HEALTH 
duties  of  coroners  regarding  contagious 

diseases,  359. 
duties  of  state  board  of  health,  generally, 

358. 
local  boards  of  health  to  enforce  rules 

made  by  state  board  of  health,  361. 
meeting  and  election  of  officers  by  state 

board  of  health,  360. 
powers   and    duties   of   state  board   of 

health,  358. 
state  board  of  health,  election  of  officers 
of,  360. 
employees  of,  362. 
expenses  of,  360. 
meetings  of,  360. 
secretary  of,  360. 
salary  and  duties,  360. 
term  of  office  of  employees  of,  duties 
and  salaries,  362. 
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PUBLIC  INSPECTION 
of  records  of  board  of  supervisors,  582. 

PUBLIC  INSTITUTIONS 
county  boards  of  horticulture.     See  tit. 

County  Boards  of  Horticulture, 
deaf,  dumb,  and  blind  asylum.     See  tlL 

Deaf,  Dumb,  and  Blind  Asylum, 
industrial  home  of  adult  blind.    See  tit. 

Industrial  Home  of  Adult  Blind, 
state  hospitals.    See  tit.  State  Hospitals, 
state  commission  of  horticulture.  See  tit. 

State  Commission  of  Horticulture, 
state  commission  of  lunacy.  See  tit  State 

Commission  of  Lunacy, 
state  library.    See  tit  State  Library, 
supreme  court  library.    See  tit  Supreme 

Court  Library, 
voluntary  asylum.  See  tit  Voluntary  Asy. 

lum. 
Women's   Relief   Corps   Home   of   Cali- 
fornia.    See    tit    Woman's    Relief 

Corps  Home. 

PUBLIC  INSTRUCTION 
superintendent  of.    See  tit  Superintend- 
ent of  Public  instruction, 
application  for  purchase  of,  duty  of  sur- 
veyor-general on,  372. 
lands  uncovered,  etc.    See  tit.  Lands 

Uncovered  by  Recession, 
state   lands   not   to   be   approved   for 
ninety  days,  417. 

to   be   approved   by   surveyor-general, 
375. 

approval  of  application  to  purchase  not 
to  be  made  for  ninety  days,  417. 

bargain,  etc.,  respecting,  unlawful,  876. 

contest,  action  to  determine  conflict  how 
disposed  of,  378. 

contract,  etc.,  regarding,  unlawful,  876. 

death  before  payment  issues,  petition  and 
proceedings  to  determine  heirs  at 
law,  1933. 

duty  of  surveyor-general  on  application 
of  purchase  of,  372. 

indemnity  scrip,  who  entitled  to  locate 
under,  373. 

indemnity  selections,  valid  basis  for,  372. 

location  agent  for  state,  surveyor-gen- 
eral is,  371. 

permanent  reservation,  what  deed  a,  373. 

receivers,  how  compensated  for  services, 
repealed,  377. 
,  registers,  how  compensated  for  services 
repealed,  377. 


PUBLIC  INSTRUCTION  (continued) 

sale  of  lands  uncovered  by  the  recession 
or  drainage  of  waters  of  inland  lakes 
and  segregated  swamp  and  over- 
flowed lands.  See  tit.  Lands  Uncov- 
ered by  Recession,  Etc. 

salt-marsh  lands.  See  tit  Swamp  and 
Overflowed,  Salt-Marsh,  and  Tide 
Lands. 

school  lands.    See  tit  School  Lands. 

swamp  lands.  See  tit.  Swamp  and  Over, 
flowed,  SaitrMarsh,  and  Tide  Lands. 

surveyor-general,  duty  of  on  application 
for  purchase  of,  872. 

surveyor-general  location  agent  for  state, 
371. 

surveyor-general  to  approve  application, 
873. 

surveyor-general  to  determine  amount  of 
land  state  entitled  to,  374. 

tide  lands.  See  tit  Swamp  and  Over- 
flowed, SaltrMarsh,  and  Tide  Lands. 

unlawful  bargain  contract,  etc.,  respect- 
ing, 376. 

PUBLIC  LANDS 

* 

costs  of  suit  taxed  and  collected,  2676. 

general  annotations,  2564. 

indemnity  certiflcate  may  be  exchanged 

for  money  paid,  2567. 
purchase  of,  failure  to  pay  price  works 

forfeiture,  3577. 

PUBLIC  LAUNDRY 

receiving  linen,  etc.,  from  hospitals,  etc., 
where  contagious  or  Infectious  dis- 
eases are  treated,  2088. 

PUBLIC  MONEYS 
possession  of  by  county  treasurer,  579. 
restraining  payment  of,  4. 

PUBLIC  NUISANCE 
abatement  of,  1308. 

district  attorney  must  abate  when,  597. 
finding  and  evidence,  1808. 
lapse  of  time  can  not  legalize,  1308. 
making  injunction  immediately  operative, 

1308. 
private  right  of  action,  1308. 

in  case  of  obstructed  streets,  1309. 
review  on  appeal,  1308. 
right  to  injunction,  1308. 

PUBLIC  OFFENSES 

how  prosecuted,  2143. 

PUBLIC    OFFICERS.     See    tits.    Officers; 
State  Officers. 

PUBLIC  POLICY 
as  to  contracts,  annotated,  1106. 
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must    show    what. 


PUBLIC  RECORD 

proof  of,  1963. 
PUBLIC   REVENUES 
auditor's    statement 

2586. 
duties  of  auditor  in  relation  to,  2586. 
must  keep  in  separate  funds,  565. 
PUBLIC     SCHOOLS.      See     tit.     Schools, 

Public. 
PUBLIC  USE.    See  tit.  Eminent  Donnain. 

estates  subject  to,  1817. 
PUBLIC   UTILITIES 

to  pay  state  taxes,  3582. 
PUBLIC  WATERS 
certain    streams    and    waters    declared 
navigable,  and  are  public  ways,  320. 
PUBLIC  WAYS.    See  tits.  Highways;  Pub- 
lie    Waters;     Roads    and    Highways; 
Toll-Bridges  and   Ferries;   Toll-Roads; 
Wharves,  Chutes,  and  Piers. 
PUBLICATION 
of  annual  statement  of  finances  by  board 

of  supervisors,  551. 
of  annual  statistical  report  by  board  of 

supervisors,  551. 
of    fair    statement    of    proceedings    by 

board  of  supervisors,  551. 
of  notices  by  county  ofilcers,  repayment 

of  costs  for,  807. 
of  petition  of  formation  of  reclamation 

district,  385,  3553. 
service  of  summons  by,  3949. 
PUEBLO  RIGHTS 

of  city  of  Los  Angeles,  1077. 
PUNISHMENT 
court  may   summarily   inquire  into   cir- 
cumstances in  aggravation  or  miti- 
gation of,  4142. 
hearing  on  probation,  4142. 
Imprisonment  in  state  prison,  4142. 
PUNITIVE  DAMAGES.    See  tit.  Dannages. 
PUPILS 
admission  to  high  school,  225. 
non-resident,   special   tax   for  education 
of,  228. 
PURCHASER  OF  STATE  LANDS.   See  Ut. 
Public  Lands, 
costs  of  suit  against  to  be  taxed  and  col- 
lected, 423. 
delinquent  purchaser,  register  to  furnish 
statement  of  to  district  attorney,  422. 
duplicate  of  lost  certificate  of  purchase, 

420. 
duplicate  patent  for  swamp  lands,  421. 
failure  to  pay  works  forfeiture,  419. 
register  to  prepare  patent  when,  420. 
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PURCHASERS 


heirs  of  tenant  for  life  take  as  when,  an* 
notation,  992. 
QUAIL 

not  to  be  killed  when,  2115,  41  OS. 
QUALIFICATION 
for  registration,  119. 
of  affiant  for  registration,  118. 
of  members  of  board  of  supervisors,  528. 
of  voters,  125. 
QUANTUM    MERUIT 

in  action  by  contractor,  1175. 
QUARANTINE 
guardians     under    county    hortlculturai 

commissioner,  318. 
infectious  diseases,  against,  312. 
regulation,  312. 
QUARTERMASTER.    See  Ut.  National 

Guard. 
QUESTION  OF  FACT.    See  tlU.  Evidence; 
Trial, 
on  appeal,  1332. 
QUIETING    TITLE.     See    tit    Action    to 
Quiet  Title, 
as  to  generally,  annotation,  3993. 
QUO  WARRANTO 
against  co-operative  corporations,  977. 
against  non-profit,  cooperative,  agricul- 
tural, viticultural,  and  horticultural 
associations,  975. 
appeal,  3105. 
parties  in,  3105. 
RAFTS 

burning  or  injuring,  a  misdemeanor,  2113. 
RAILROAD  COMMISSION 

as  to  and  powers  of,  2554. 
RAILROAD    CORPORATIONS.     See    Uto. 
Common  Carriers;  Corporations, 
accident  at  crossing,  2879. 
collision  of  train  with  automobile,  2880l 
condemnation    proceedings    for    railway 
purposes,  2880,  2884. 
damages,  evidence  as  to,  2880. 
evidence   as    to   value   and    damages, 

2880. 
for  depot  purposes,  2882. 
for  right  of  way,  3151. 
for  wharves,  evidence,  3151. 
construction  of  railway,  2884. 
crossings 
accidents  at,  2879. 
dangerous,  obstructions,  2883. 
private  over  tracks,  right  to,  2886. 
•   damages 

evidence  as  to,  in  condemnation  pro- 
ceedings, 2880. 
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RAILROAD  CORPORATIONS  (continued)       RAPE  (continued) 
for    failure    to   maintain    fences,   936, 

2886. 
may    recover   from   landowner,   when, 
2886. 
dangerous  crossing,  obstructions,  2883. 
depot,  condemnation  of  land  for  purposes 

of,  2882. 
eminent  domain,  2880-2884. 
enumerated  powers,  933. 
fences  by,  annotation,  936,  2886. 
forfeiture  of  franchise,  interpretation  of 

statute  declaring,  2885. 
incorporation  of,  2884. 
injury  to  person  on  track,  2884. 
insolvency  and  receivership,  2884. 

priority  of  claims  on,  2885. 
interpretation  of  statute   declaring  for- 
feiture of  franchise,  2885. 
obstructions  at  dangerous  crossings,  2883. 
persons  on  track  of,  injury  to,  2884. 
powers  of,  annotation,  3814. 
priority  of  claims  on  insolvency  and  re- 
ceivership, 2884. 
private  crossing  over  railway  tracks  of, 

right  to,  2886. 
regulations    of    trains,    negligence,    and 
contributory  negligence,  annotation, 
938. 
receivership  for,  2884. 

priority  of  claims  on,  2885. 
right  to  private  crossing  over  tracks  of, 

2886. 
statute  declaring  forfeiture  of  franchise 

of,  interpretation,  2885. 
to    be    assessed    for   taxation    by    state 

board  of  equalization,  938. 
to  post  printed  regulations,  etc.,  annota- 
tion, 937. 
tracks  of 

injury  to  person  on,  2884. 

right  to  private  crossing  over,  2886. 

RAILROAD  DISTRICTS 

division  of  state  into,  15. 

RAPE 

action  by  unmarried  female  for,  annota- 
tion, 3944. 

aiding  and  abetting  offense,  3232. 
indictment  or  Information,  3232. 

assault  to  commit,  2058,  3233. 

as    to    generally,    annotation,    2063-2066, 
3232,  4087. 

definition  of,  2063. 

election  by  prosecution,  3233. 


evidence 
as  to  examination  of  witnesses,  3234. 
as  to  generally,  3233. 
corroboration  of  prosecutrix,  3235. 
other  acts  of  defendant,  3235. 
female  under  age  of  conaent 
appeal,  dismissal,  3236. 
evidence,  as  to  generally,  3236. 
corroboration  of  prosecutrix,  3236. 
weight  and  sufficiency  of,  3236. 
instructions  to  jury,  3237. 
indictment  or  information,  3238. 
instructions,  3238. 

living  in  state  of  co-habitation  and  adul- 
tery, 2067. 
married  persons  living  in   state  of  co- 
habitation and  adultery,  2068. 
misconduct  of  court,  rebuke  of  counsel, 

3239. 
physical  examination  of  defendant,  3239. 
placing  or  permitting  wife  in  house  of 

prostitution,  2066. 
punishment  of,  2066. 
wife  as  witness,  3239. 
woman  of  unsound  mind,  3239. 

RATIFICATION 
of  unauthorized  act  of  agent,  1221. 
rescission  after  partial,  1221. 

REAL  ESTATE  BROKERS 
as  to  right  to  commission,  annotation, 

1166,2986. 
amount  of  commission,  annotation,  1125, 

2986. 
authority  of  must  be  in  writing,  annota- 
tion, 1123,  2987. 
agreement    between    brokers,    sharing 

commissions,  2988. 
modification,  2987. 
revocation  of  authority,  2901. 
commissions 
action  for,  2988. 
agreement   between   brokers   sharing, 

2988. 
as  to  right  to,  1 166,  2986. 
from  both  parties,  2987. 
limitation  of  action  for,  1389. 
contract 
as  to  necessity  that  it  be  in  writing, 

1123,  2987. 
action  for  commissions  under,  2988. 
estoppel  or  ratification,  2990. 
in  case  of  exchange  of  properties, 
2990. 
parol  evidence  affecting,  2901. 
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REAL  ESTATE  BROKERS  (continued) 

contract  by,  1107. 

evidence  of  agency,  2901. 

limitation  of  action  for  commission,  1389. 

parol  evidence  affecting  contract,  2901. 

return  of  deposit  on  failure  to  negotiate 
lease,  2901. 

revocation  of  authority,  2901. 

right  of  action,  1107. 

right  to  compensation,  action  for  annota- 
tion, 1125. 

REAL  PROPERTY 

as  to  what  is,  annotation,  980. 
attachment  of,  1503. 
duration  of  lien,  1503. 
how  renewed,  1503. 
devise   of,   common-law  rule  abrogated, 

1064. 
exchange  of,  rescission  of  contract,  1172. 
false  advertisement  respecting,  penalty, 

3292. 
release  f^m  attachment,  1507. 
sold  imder  execution,  title  of  purchaser, 

1595. 

REASONABLE  DOUBT 
as  to  generally,  2195,  3298,  4136. 
alibi  as  raising 

evidence  in  support  of,  3299. 

instructions  as  to,  3299. 
instructions  as  to,  3226,  3298. 

RECALL 

as  to  elective  officer,  524. 
ballot  on,  524. 
candidates  on,  524. 
canvass  of  votes  on,  525. 
election  on,  524. 

contest  of,  3138. 
name  of  officer  not  on  ballot,  525. 
nominations  under,  524. 
oath  to  signatures  of  petition,  524. 
petition  fbr,  524,  2410. 

length  of  time  to  be  preserved,  2440. 

of  municipal  officers,  2410. 

one  sufficient,  524. 
procedure  to  effect,  524. 
reasons  for,  524. 

RECEIPT 
for  fees,  796. 

of  county  treasurer.  See  tit.  County 
Treasurer. 

RECEIVERS 
as  to  generally,  annotations,  1507. 
appointment  of,  3071. 
competency  to  serve  as,  1509. 
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RECEIVERS  (conUnued) 
disposition  of  unclaimed  funds  tn  hands 

of,  1510,  3072,  3973. 
funds  of  unclaimed,  disposition  of,  1510. 
interest  acquired  by  receiver,  3072. 
interference  with  discharge  of  duties  of 

receiver,  3072. 
oath  of,  1509. 
of    rents    and    profits.    In    proceedings 

against  escheated  estates,  1827. 
powers  of,  annotation,  1510. 
right  to  upon  foreclosure,  1251. 
undertaking  of,  1509. 
who  shall  not  be  appointed  as,  1509. 
RECLAMATION.   See  tits.    Lands   Uncov. 
ered  by   Recession;    Reclamation   Dis- 
tricts. 

RECLAMATION  DISTRICTS 
as  to,  annotation,  382,  2568. 
accoimts  of  to  be  kept  open  to  inspection. 

3569. 
action  to  determine  validity  of  assess- 
ment, annotation,  410. 
additional  assessments  to  pay  deficien- 
cies, 404,  3563. 
assessment-lists,  commissioners  to  make, 
394,  3564. 
correction  of,  annotation,  3564. 
how  and  when  filed,  395,  3565. 
lien  acquired  by  filing,  prima  facie  evi- 
dence, 396,  3566. 
must  contain  what,  394. 
objections   to  assessment,  annotation. 
3565. 
assessments  for,  commissioner  to  make, 
3559. 
action  to  determine  validity,  annota- 
tion, 410,  2568. 
additional,  3563. 
collection  of,  396,  3567. 
heretofore  made,  credited,  397. 
Invalid,  payment  under  to  be  credited, 

398. 
lien  for,  how  acquired,  3566. 
Usts.   See  "assetsment-ilsts,"  this  titte. 
objections  to,  annotation,  3565. 
unpaid,  collection  of,  396,  3567. 
sale  of  land  and  deed,  annotation, 
3568. 
attack  on  validity,  2570. 
board  of  trustees  for 
as  to  generally,  3554. 
election  of,  387,  3554. 
powers  of,  3555. 

to   supervisors,   389, 


to 


report   plans 
3558. 
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RECLAMATION  DISTRICTS  (conUnued) 
work  to  be  done  under  superviBion  of, 
3669. 
bonds  of 
as  to  generally,  40,  3569. 
action  to  determine  legality,  3672. 
additional    assessments    to    pay    defi- 
ciencies, 404. 

and  legal  obligations,  403. 

assessors,  etc.,  to  receive  no  fee,  401. 

ballots  at  election  for,  401. 

canvass  of  votes,  401. 

costs,  401. 

denomination  of,  401,  3571. 

election  for,  400. 

form  of>  402,  3571. 

installments,  404. 

interest  on,  3571. 

issued  to  pay  assessments,  404. 

issue  of,  401,  3571. 

legal  investment,  404,  3573. 

notice  of  election  for,  400. 

notice  of  sale  of,  402,  3572. 

payment  of,  3571. 

sale  of  land  for  payment  of,  3574. 
redemption,  3575. 

to  pay  assessments,  404. 

vote  on  election,  400. 

warrant  acceptable  in  payment  of,  404. 

work  may  be  paid  for  in,  403. 
boundaries  of,  change  of,  407. 
by-laws  for  government  of,  3554. 

amendment  of,  3554. 

filing  with  county  recorder,  3554. 
certification  of  completion  of  work,  399. 
change  of  boundaries  of  district,  407. 
charges  of  where  district  situated  partly 
in    different    counties,    where   paid, 
393. 
collection  of  unpaid  assessment 

as  to  generally,  396,  2573,  3567. 

certificate  of  sale,  397. 

delinquent  assessments,  397. 

district  may  purchase,  397. 

enforcing  payment,  sale  of  land  and 
deed,  annotation,  3568. 

sale  of  property  for  delinquent  install- 
ment, 397,  3568. 
redemption,  and  when  not  allowed, 

397,  3575. 
surplus  on  sale  to  owner,  397. 
commissioners 

to  assess  charges  for,  3559. 

to  make  assessment-lists,  3564. 
completion  of  work,  certification  of,  399. 
consolidating  districts,  manner  of,  406. 
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RECLAMATION  DISTRICTS  (continued) 
different  counties,  district  situated  partly 
in,  386. 

district,  existing  for  five  years,  no  pro- 
ceedings against  to  determine  legal- 
ity, 388. 
how  designated,  405. 

situated   partly  in  different  counties, 
386. 
charges,  where  paid,  392. 
election  of  board  of  trustees  for,  3554. 
foreclosure,  2569. 
form  of  bonds  of,  402. 
formation  of,  1297. 
how  district  formed,  409. 
injunction  against  dam,  2570. 
injimction  to  prevent  formation  of,  1298. 
invalid  assessments,  payments  under  to 
be  credited,  398,  2575. 
reassessment,  2575. 
invalidating  lien  acquired  by  filing  as- 
sessment-list not  permitted,  396. 
legislative  act,  1298. 
lien    acquired   by   filing   assessment-list 

prima  facie  evidence,  396,  3566. 
manner  of  reorganizing  and  consolidat- 
ing, districts,  406. 
notice  of  sale  of  bonds  of,  402. 
objection  to  assessments,  as  to  gener- 
ally, 395. 
actions  in  superior  court,  395. 
to  be  in  writing,  395. 
organization  and  character,  2570. 
owner  of  unclaimed  lands  may  have  set 

off  in  separate  district,  404. 
payments,  how  made,  396,  3563. 
payments  under  invalid  assessments  to 

be  credited,  398. 
petition  for  formation  of,  as  to  verifica- 
tion of,  385,  3553. 
proceedings  on  approval  of,  386,  3553. 
publication  of,  385,  3553. 
where  to  be  recorded,  387. 
plans  of  work,  2570,  3559. 
to  be  reported  to  board  of  supervisors, 
3558. 
Political  Code,  subject  to,  400. 
procedure  in  condemnation  of  property 

for,  398. 
proceedings    on    approval    of    petition, 

386,  3554. 
proceedings  to  determine  legality  of  dis- 
trict, 388,  2570. 
no  proceedings  against  what  districts, 
388. 
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RECLAMATION  DISTRICTS  (continued) 
property  to  be  .condemned  for,  procedure, 

398. 
publication  of  petition  for  formation  of, 

385,  3553. 
registration  of  warrants  to  be  paid,  2571. 
reorganizing  districts,  manner  of,  406. 
setting  off  land  in  separate  district,  404. 
subject  to  Political  Code,  400. 
trustees,  work  to  be  done  under  direc- 
tion of,  3569. 
unclaimed  lands,  owner  may  have  set  ofT 

in  separate  district,  404. 
verification  on  petition  for  formation  of, 

and  publication,  385,  3553. 
warrants  against,  392,  3562. 
as  to  generally,  3562. 
form  of,  3562. 
interest  on,  3563. 
payment  of,  3563. 
presentation  of,  392,  2571. 
registration  of,  392,  2571. 
when  paid,  392. 
warrants   of  acceptable   in   payment  of 

bonds,  404. 
work  payable  in  bonds,  403. 
work  to  be  done  under  direction  of  trus- 
tees, 3569. 
RECORD 
Imparts  notice,  1037. 

of  convict,  ascertainment  of  facts  relat- 
ing to,  in  conviction  of  felony,  2216. 
of  Insurance  commissioner,  64. 
of  petition  for  formation  of  reclamation 
district,  387. 
RECORDER.    See  tit.  County  Recorder. 
RECORDING 
as  to  what  may  be  recorded,  annotation, 

1034. 
conveyance  defined,  1039. 
conveyance  filed  with   recorder  Is   con- 
structive notice,  1038. 
conveyance  to  be  recorded  or  is  void,  an- 
notation, 1039. 
mode  of  recording,  annotation,  1034. 
proof    and    acknowledgment    of    instru- 
ments. See  tit.  Acknowledgment, 
recording  certified  copies  of  recorded  in- 
struments, 1040. 
RECORD   ON    APPEAL.    See  tit   Appeal. 

as  to  generally,  annotations,  1576. 
RECORDS 
county,  to  be  opened  to  Inspection,  588. 
lost,  injured  or  destroyed  by  confiagra- 
tion,    recording    Instruments    when, 
588. 


RECORDS  (continued) 
lost,  of  corporation,  restoration  of,  910. 
of  board  of  directors,  how  signed,  529. 
of  proceedings  of  board  of  state  control, 

89. 
of  state  registrar,  copies  to  be  furnished, 

363. 
printing  of  in  appeals  in  criminal  cases 

dispensed  with,  2232. 
to  be  kept  by  corporation,   annotation, 
912. 
RECOVERY 
of  taxes.   See  tit.  Taxes  and  Taxation. 
annotation,  426. 
REDEMPTION 
by  owner  of  property  sold  fbr  taxes,  480. 
from  tax-sale,  annotation,  426. 

by  heirs,  executors,  etc,  490. 
laches  and  excuses,  1251. 
sale  of  real  property  on  execution  is  sub- 
ject to  when,  1596. 
what  must  be  done  in  order  to  redeem, 
1597. 
RE-ENTRY 
of  property  after  eviction,  a  contempt  of 
court  when,  1801. 


appointment  of  to  ascertain  rights  of  par- 
ties in  partition,  1620. 
appointment  of  to  sell  in  partition,  1621. 
confirmation,  etc.,  of  report  of  in  parti- 
tion, 1623. 
grounds  of  objection,  1551. 
in  eminent  domain,  1550. 
in  partition,  as  to  confirmation  of  sale 
of.  See  tit  Partition, 
must  make  report  of  proceedings,  1623. 
must  make   report  of  sale   to  court, 

1624. 
must  sell  at  public  auction,  1624. 
number  and  qualification  of,  1550. 
objections,  grounds  of,  1551. 
REFERENCE.  See  tit  Referees. 

as  to  generally,  annotation,  1550. 
REFERENDUM.     See    at    Initiative    and 

Referendum. 
-  petition,  length  of  time  to  be  presented, 
2440. 
who  may  sign,  2413. 
REFORMATION  OF  CONTRACT.   See  tit 
Contracts, 
as  to  generally,  annotation,  3916. 
consideration,  1295. 

mistake  of  fact  by  one  party  with  knowl- 
edge of  other,  1295. 
mutual,  1295. 
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REFORMATION     OF     CONTRACT     (con- 
tinued) 
omitted  provisions,  1295. 
reformation  of,  2947. 
-     limitation  of  action  for,  2947. 
rescission.    See  tit    ResciMion   of  Con- 
tract. 

REFUNDING 
of  taxes,  annotation,  427. 

REGENTS  OF  UNIVERSITY 
as  to,  28. 

appointment  of  name,  156. 
control  of  university  by,  156. 

REGISTER 
for  elections,  to  be  provided  by  board  of 

supervisors,  526. 
of  coroner.  See  tit.  Official  Register, 
of  fish  and  game  bought,  2123. 
misdemeanor    to    refuse    to    produce, 
2123. 
of  voters.   See  tit.  Great  Register. 

complete  to  be  kept,  2414. 
patent  for  public  lands  to  be  prepared  by 
when,  420. 

to  be  kept  by  public  administrator,  606. 

to  furnish  statement  of  delinquent  pur- 
chasers to  state  lands  to  district  at- 
torney. 422. 

REGISTER  STATE   LAND  OFFICE 
fees  of,  48. 
salary  of  clerks  of,  48. 

REGISTRAR  OF  VOTERS 
appointment  of  In  each  county,  2604. 
duties  of,  144. 
succeeds  to  certain  powers,  2609. 

REGISTRATION 
of  births,  marriages,  and  deaths.  See  tit. 

Births,  Marriages,  and  Deaths, 
of  deaths,  duty  of  coimty  recorder  as  to, 

589. 
of  name  of  farm.   See  tit.  Trade-Marks. 
of  voters.    See  tits.  Elections;   Reglstra- 

tion  of  Electors, 
of  warrants  against  reclamation  district, 

392. 

REGISTRATION  OF  ELECTORS 

action    by    person    refused    registration, 

123. 
action  for  cancellation  of,  124. 
aflSant  at,  qualification  of,  118. 
affidavit  for  register,  form  of,  122,  2416, 

2418. 
form  of,  2421. 

4278 


REGISTRATION   OF  ELECTORS   (conUn- 
ued) 
affidavit,  of  party  affiliation,  3454. 
of  registration,  3454. 
absent  elector,  3454. 
form  of,  3456. 
what  must  show,  3455. 
affidavits  for  transfer  of  registration,  117. 
affidavits    of    registration    deemed    can- 
celled when,  3451. 
binding  great  register,  124. 
book,  registration,  2423. 
change  of  name  by  marriage,  3466. 
cancellation  of  entry  of,  123,  2422. 

when  must  be  cancelled,  2423. 
cancellation  of  registration,  2422. 

by  action,  124. 
cancellation  of  registration  of  person  con- 
victed of  Infamous  crimes,   123,  2423. 
challenge  to,  118. 

citizenship  gained  through  father,  regis- 
tration, 123. 
clerk  to  arrange  and  bind  affidavits  of, 

by  precincts,  124. 
complete   register  of  voters   every   two 

years,  116,  2414,  3451. 
conditions    of    registering    foreign-bom 

elector,  3454. 
declaration  of  party  affiliation,  3453. 
affidavit  as  to,  3454. 
change  of,  3453. 
duplicate  affidavits,  2416,  2423. 
duplicate,  names  of  electors   to  be  en- 
tered in,  118. 
duty  as  county  clerk,  126. 
duty  of  landlord  and  keepers  of  premises, 

117. 
election  between  January  1  and  April  1 

of  even-numbered  years,  3451. 
great  register,  123. 
Index  and  binding  of,  124,  2424^  3457. 

to  be  used,  126,  2425. 
Indexing  and  binding  great  register,  124. 
inspection  of  lists,  118. 
keeping  an  inspection  of  lists,  118. 
list  of  lodgers,  3452. 
challenge  of  voters   not  on   certified, 
3452. 
list  of  persons  not  residing  as  designated, 
118. 
certified  copies  and  challenge,  118. 
name  of  electors  must  be  entered  In  du- 
plicate, 118. 
of    person    gaining    citizenship    through 
father,  123. 
repealed,  2421. 
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REGISTRATION  OF  ELECTORS   (contin- 
ued) 
original  and  duplicate  affidavits,  2416. 
person  not  to  be  registered  in  di£Ferent 

counties  at  same  time,  2422. 
person  refused  registration  may  proceed 

by  action,  123. 
preservation  of  affidavit  of,  123. 
qualiflcation  for  registration,  119,  3452. 

additional  facts  to  be  shown,  3452. 
qualification  of  affiant,  118. 
qualification  of  voters,  125. 
registers  to  be  used  at  certain  elections, 

2425. 
registrar  of  voters,  duties  of,  2450. 
registration  book,  2423. 
registration  must  show  what,  4217. 
registration    precincts^     See   tit    Regis- 
tration Precincts, 
as  to  generally,  116. 
in  assembly  districts,  117. 
In  cities  and  counties,  116. 
in  other  places,  117. 
registration  outside  of  main  office,  8451. 
transfer  of  registration,  116,  3451. 
general    and    special    municipal    elec- 
tions, 116. 
what  registration  must  show,  118,  4217. 

REGISTRATION     PRECINCTS.     See    tit. 
Registration  of  Electors, 
for  registration  of  electors,  116. 
in  assembly  district,  117. 
in  cities  and  counties,  116. 
in  other  places,  117. 

REGISTRY 

of  docked  horses,  2111. 

of  marriage  certificate  of,  833. 

REIMBURSEMENT 

upon  foreclosure,  1251. 

REISSUANCE 
of  lost  private  documents  or  Instruments, 
1297. 

RELATIVES 
of  Insane  persons,  fixing  amount  to  be 
paid  by  monthly,  289. 
insane  person  in  care  of,  duty  of  com- 
mission in  lunacy,  288. 
liability  of  for  expense  of  keep,  288. 

RELEASE 

as  extinguishing  an  obligation.    See  tit 
Obligations. 

RELIGIOUS,    SOCIAL,   AND    BENEVO- 
LENT CORPORATIONS 

annual  election,  954. 

articles  of  Incorporation,  attesting,  3818. 


RELIGIOUS,     SOCIAL,     AND     BENEVO- 
LENT CORPORATION   (continued) 
by-laws,  what  to  provide  for,  953,  2892. 
bond  of  real  property,  953. 
consolidation  of,  955. 
corporation   sole,    continuous   existence* 

954. 
directors  of  religious  corporations,  955, 

381  & 
formation  of  religious  corporations,  955. 
head  office,  954. 
incorporation  of  religious   society,   954, 

3817. 
mortgage  of  real  property,  953. 
number  of  individuals,  952. 

powers  of,  3818. 
sale  of  real  property,  953. 
RELIGIOUS  SOCIETY 
consolidation  of,  955. 
directors  of,  955. 
formation  of,  955. 
incorporation  of,  954. 
REMEDIAL  POWERS 

of  appellate  court,  annotation,  4010. 
REMEDY 

for  every  wrong,  3030. 
REMOVAL  AND  SUSPENSION 
of  attorney  at  law,  causes  for,  1372. 
citation  by  publication,  1373. 
REMOVAL  OF  ACTION.    See  tit  Change 
of  Venue. 
before  trial,  as  to  generally,  2177. 
of  criminal  action,  costs  of,  804. 
RENTS  AND  REVERSIONS 

rights  of  grantee  to^  annotation,  997. 
REPLEVIN.  See  tit  Claim  and  Delivery. 
REPORT 
biennial,  of  board  of  control,  97. 
county   treasurer   to  make   detailed    at 
each  session  of  the  board  of  super- 
visors, 578. 
financial,  by  board  of  control,  96. 
neglect  of  officer  or  person  to  file,  pen- 
alty, 97. 
of  supplies  purchased  for  state  institu- 
tions to  be  made  to  board  of  con- 
trol, 95. 
penalty  for  treasurer  f&lUng  to  report  to 

board  of  supervisors,  578. 
refusal    of    principal,    teacher,    etc.,    to 

make,  penalty,  2076. 
statistical,  by  board  of  control,  96. 
REPORTER.    See  tits.  Official    Reporter; 
Phonographic  Reporters, 
for  district  court  of  appeals,  duties  and 
compensation,  101. 
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REPORTER   (continued) 

Illness  or  death  of,  proceedings  In  crimi- 
nal cause,  2231. 

of  attorney-general.  See  tit  Attorney- 
General. 

of  grand  Jury,  power  of  foreman  to  ad- 
minister oath  to,  2029. 

official,  other  than  stenographer,  1367. 

REPORTS  OF  SUPREME  COURT 

all  opinions  to  be  printed  in  full,  102. 

copyright  of,  103. 

distribution  of  by  secretary  of  state,  33. 

disposition  of,  103. 

filed  opinions  not  to  be  changed,  102. 

justices  must  supervise  publication,  102. 

proof  sheets  of,  reporter  must  classify 

code  citations,  etc.,  103. 
publication  of,  2406. 
style  of,  103. 

REPRESENTATIVE 

election  of,  transmitting  returns,  150. 

RES  ADJUDICATA 
as  to  principal  of,  1324. 

RES  IPSA  LOQUITUR 
doctrine  of,  2974. 
electric  and  mining  companies,  2975. 

RESCISSION  OF  CONTRACT 

as  to  extinguishment  of  contract  by,  1137. 

as  to  when  party  may  rescind,  annota- 
tion, 3852. 

and  reformation  of  contracts,  annotation, 
1137. 

action  for,  annotation,  1139. 

by  vendee,  1144. 

deed  and  mortgage,  cancellation  for 
waiver  of  consideration,  1296. 

default  in  payments  under  contract  for 
land,  annotation,  1140. 

failure  to  convey  title,  annotation,  1140. 

for  fraud,  mistake,  etc.,  annotation,  1140, 
1141. 

for  laches,  annotation,  1142. 

for  mutual  mistake  of  fact,  annotation, 
1142. 

for  partial  failure  of  consideration,  an- 
notation, 1143. 

in  equity,  1296. 
annotation,  1141. 

laches  in  exercising  right,  2948. 

methods  of,  3853. 

mutual,  both  parties  in  default,  1142. 

of  agent  after  partial  ratification,  1221. 

of  lease,  change  of  property,  1296. 

of  sale  of  real  property,  annotation,  1166. 

party  may  rescind  when,  3852. 


RESCISSION  OF  CONTRACT  (continued) 
pleadings  in,  annotation,  1143. 

restoration  in,  annotation,  1144,  1145. 
restoration  of  the  status  quo,  1296. 
time  for  exercising  right,  laches,  2948. 

RESCUE 
liability  of  sheriff  for,  601. 
sheriff  not  liable  for  when,  601. 

RESERVATION 

permanent,  what  is  a,  373. 

RESIDENCE 
meaning  of  word  "residence"  as  used  In 

codes,  4. 
necessary  for  plaintiff  to  have  in  action 

for  divorce,  840. 

rules  for  determining,  in  case  of  chal- 
lenge to  voter,  3461. 

RESIDUARY  DEVISE.   See  XXt  Wills. 

RESIDUE.  See  Ut  Wills. 

RESIGNATION 
of  public  officers.   See  tit.  Officers,  Pub- 
lic. 

RESISTING  OFFICER 
in  making  arrest,  3210. 
jurisdiction  of  offense,  3210. 

RESOLUTIONS  OF  LEGISLATURE 

distribution  by  secretary  of  state,  33, 
3430. 

RESTORATION 

of  lost  or  destroyed  certificates  of  teach- 
ers, 244. 

in  rescission  of  contracts,  annotation, 
1144. 

RESTRAINT  OF  TRADE 
contracts  in,  annotation,  1106. 

RESTRAINT  UPON  ALIENATION 
future  interest  suspending  power  of  alien- 
ation, annotation,  988. 
how  long  alienation  may  be  suspended, 

annotation,  987,  3820. 
lease,  of  agricultural  land  for  over  fif- 
teen years  void,  989. 
of  city  lots  for  over  ninety-nine  years 
void,  989,  3820. 

RESULTING  TRUSTS 
as  to,  annotation,  1003. 

RETALIATORY  CLAUSE 
on  transfer  by  Insurance  company  on  suit 
to  federal  court,  80. 

RETROACTIVE  LAW 
forbidden,  annotation,  821. 

RETURN.    See  tits.  Sheriff;  Summons. 
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RETURNS  OF  ELECTION.    See  tit.  Can-      ROBBERY 
vass  of  Returns  of  Election. 

REVENUE,  PUBLIC.   See  tiU.  Public  Rev- 
enues;   Taxes  and  Taxation. 

REVIEW.     See    tits.    Appeal    and    Error; 
Writ  of  Review, 
grounds  of.   See  tit  Grounds  of  Review, 
of  action  granting  injunction  against  pub- 
lic nuisance,  1308. 
questions  presented  for  on  appeal,  1336. 
scope  and  extent  on  appeal,  1337. 

REVOCATION 

of  appointment  of  humane  officer,  958. 
of  authority  to   do  business.    See  tits. 
Insurance;   Insurance  Commissioner, 
of  will,  1848. 

RIGHTS  OF  ACCUSED 
as  to  generally,  3294. 

RIGHTS  OF  TRUSTEES.    See  tit.  Trusto 
and  Trustees. 

RIOTS 

responsibility  of  municipal  corporations 
for  Injuries  in,  818. 

RIPARIAN   RIGHTS 
on  condemnation  for  wharves,  3151. 
on  diversion  of  water,  3153. 

RIVERS 
dumping  dead  animals  or  garbage  in,  pen- 
alty, 2085. 
ROAD  BONDS.    See  tit.   Permanent  Road 
Divisions. 

ROAD  COMMISSIONERS 

duties  of,  617. 
ROAD    DIVISIONS.     See    tit.    Permanent 

Road  Divisions. 
ROAD  FUNDS 

division  of  in  certain  events,  339*. 
ROADS  AND  HIGHWAYS.    See  tit.  High- 
ways, 
as  to  generally,  annotation,  333. 
board  of  supervisors  may  protect  from 

damage  by  floods,  548. 
change  of  highway  by  board  of  super- 
visors, 338. 
county  roads  to  be  surveyed  by  county 

surveyor,  616. 
dedication  of,  annotation,  333. 
engineering  department  may  close,  3266. 
person   convicted  of  abandonment  may 
be  compelled  to  work  on  roads,  2072. 
road  commissioners.   See  tit.  Road  Com- 
missioners, 
unnavlgable   streams   may   be   declared 
public  highways  for  fishing,  565. 


assault  to  commit,  2058. 
cross^xamlnation  of  witness,  8228. 
evidence,  sufficiency  of  to  support  con- 
viction, 3228. 

RULE   IN  SHELLEY'S  CASE 
as  to,  annotation,  992. 

RULES  AND  REGULATIONS 
of  mining  district  not  affected  by  statute, 
1086. 

RULES  OF  CONSTRUCTION 

as  to  generally,  annotation,  821. 
of  codes.  See  tit  Construction, 
of  statutes  and  instruments,  1965. 

RULES  OF  COURT 
courts  of  record  may  make,  1352. 
governing  appeals,  1337. 
power  to  make,  3039. 
take  effect  when,  1353. 

RULES  OF  PLEADING 
as  to  generally,  annotation,  1466,  1468. 
itemized  bill,  1466. 

RULES  OF  PRACTICE 

of  controller's  office  In  respect  to  collat- 
eral inheritance-tax,  469. 

RULES  OF  SUPREME  COURT 
governing  appeals,  1688. 

SACRAMENTO  PERCH 

protection  of,  2128. 

SALARIES  AND  FEES  OF  COUNTY  OF- 
FICERS. See  tit.  Salary. 

additional  provisions  concerning,  790^ 
792,  3764. 

and  fees.   See  tit  Salary  and  Fees. 

county  clerk's  fees.  See  tit.  County 
Clerk. 

how  salaries  paid,  2793,  3763. 

of  all  county  officers,  by  particular  office. 
See  below  notation  of  claims  of  coun- 
ties. 

of  board  of  supervisors.  See  tit  Board 
of  Supervisors. 

of  clerk  of  board  of  election  commission- 
ers, 113. 

of  constable.  See  tit.  Constable. 

of  coroner.    See  tit.  Coroner. 

of  counties  of  first  class,  622. 

of  counties  of  second  class,  630, 

of  counties  of  third  class,  630,  2612,  2620^ 
3629. 

of  counties  of  fourth  class,  638,  2621, 
3635. 

of  counties  of  fifth  class,  643,  2628,  3641. 

of  counties  of  sixth  class,  648,  2632. 
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FICERS  (continued) 
of  counties  of  seventh  class,  654,  2640^ 
3645. 

of  counties  of  eighth  class,  658,  661,  2647, 

3649. 
of  counties  of  ninth  class,  664,  2651,  3653. 
of  counties  of  tenth  class,  667,  669,  2655^ 

3657. 
of  counties  of  eleventh  class,  672,  2660, 

3660. 
of  counties  of  twelfth  class,  672,   2666, 

3666. 

of  counties  of  thirteenth  class,  679,  2670, 

3669. 
of  counties  of  fourteenth  class,  683,  2674, 

3673. 

of  counties  of  fifteenth  class,  687,  2679, 
3677. 

of  counties  of  sixteenth  class,  691,  2684, 

2689,  3661. 
of  countiee   of    seventeenth   Jclass,    695, 

2689,  3685. 
of  counties    of    eighteenth    class,    697, 

2693. 
of  counties    of    nineteenth    class,    700, 

2697,  3691. 
of  counties  of  twentieth  class,  702,  703, 

2699,  3693. 
of  counties    of    twenty-first    class,    706, 

2704,  3696. 
of  counties  of  twenty-second  class,  709, 

2708,  3699. 
of  counties    of   twenty-third    class,   711, 

2711,  3702,  3705. 
of  counties  of  twenty-fourth  class,  713, 

2714,  3705. 
of  counties    of    twenty-fifth    class,    715, 

2718. 
of  counties    of   twenty-sixth    class,    718, 

2722,  3708. 
of  counties  of  twenty-seventh  class,  722, 

2727,  3712,  3715. 
of  counties  of  twenty-eighth  class,  724, 

727,  2780,  3715. 
of  counties   of   twenty-ninth   class,   731, 

732,  2736,  3719. 
of  counties  of  thirtieth  class,  734,  2739, 

3721. 
of  counties  of  thirty-first  class,  736,  738, 

2743,  3724. 
of  counties   of  thirty-second   class,   741, 

2747,  3728,  3729. 
of  counties    of    thirty-third    class,    742, 

2749,  3729. 


FICERS   (continued) 
of  counties   of   thirty-fourth    class,    745, 

746,  748,  2752,  2754,  373^ 
of  counties  of  thirty-fifth  class,  748,  2754, 

3733. 
of   counties    of    thirty-sixth    class,    750, 

2756,  3734. 
of  counties  of  thirty-sixth  and  one-half 

class,  752. 
of  counties  of  thirty-seventh  class,  753, 

2759,  3737. 
of  counties   of   thirty-eighth    class,   755, 

756,  2762,  3739. 
of  counties    of    thirty-ninth    class,    758, 

2764,  3740,  3742. 
of  counties   of  fortieth  class,   760,   762, 

3743. 
of  counties  of  forty-first  class,  763. 
of  counties    of    forty-second    class,    765, 

2766. 
of  counties    of    forty-third    class,    767, 

3745. 
of  counties    of    forty-fourth    class,    769, 

2769. 
of  counties  of  forty-fifth  class,  770. 
of  counties     of    forty-sixth    class,     773, 

2769,  3747. 
of  counties  of  forty-seventh   class,   774, 

2771,  3748,  3750. 
of  counties    of    forty-eighth    class,    776, 

777,  2773,  375a 
of  counties    of    forty-ninth    class,    778, 

2775,  3752. 
of  counties   of  fiftieth   class,   780,   2777, 

3754. 
of  counties  of  fifty-first  class,  781,  2780, 

3756. 
of  counties    of    fifty-second    class,    781, 

2782,  3758,  3759. 
of  counties  of  fifty-third  class,  783,  784, 

2784. 
of  counties    of    fifty-fourth    class,    785, 

2786,  3759. 
of  counties  of  fifty-fifth  class,  786,  2787. 
of  counties  of  fifty-sixth  class,  787,  2789, 

3760. 
of  counties    of    fifty-seventh    class,   788, 

2791,  3762. 
of  counties  of  fifty-eighth  class,  789. 
of  county  clerk.   See  tit.  County  Clerk, 
of  county    treasurer.     See    tit    County 

Treasurer, 
of  deputy  school  superintendent  in  cities, 

175. 


z' 
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FICERS   (continued) 

of  Justice  of  the  peace.    See  tit  Justices 
of  the  Peace. 

of  manshal.   See  tit  Marshal. 

of  matron  of  county  jail,  620. 

of  members  of  board  of  election  commis- 
sioners, 113. 

of  road  inspectors,  351. 

of  recorder.  See  tit  Recorder. 

of  sheriff.  See  tit.  Sheriff. 

of  public  administrator.    See  tit.  Public 
Administrator. 

of  witnesses.     See  tit.  Witness. 

statement  of  fees  must  precede  warrant 

for  salary,  3764. 

SALARY.    See  tits.   Liens  for  Salary  and 

Wages;  Salary  and  Fees;  Salaries  and 

Fees  of  County  Officers;  Salary  Fund. 

and  compensation  for  presidential  elec- 
tors, 149. 

appointees  superintendent  capitol  build- 
ing and  grounds,  2406. 

fund.  See  tit  Salary  Fund. 

of  adjutant-general's  ofHce,  269. 

of  attorney-general,  45. 

of  board  of  trustees  of  reclamation  dis- 
trict, 388. 

of  children's  agents  in  orphan  asylums, 
306. 

of  clerks  of  register  of  state  land  office, 
48. 

of  clerk  of  supreme  court,  101. 

of  commission  in  lunacy,  270. 

of  deputies  to  clerk  of  supreme  court, 
2408. 

of  employees  of  harbor  commissioners  for 
bay  of  San  Diego,  2549. 

of  employees  of  state  board  of  health, 
362. 

of  executive  clerk  to  governor,  2390. 

of  fish  and  game  warden,  594. 

of  governor,  30. 
of  executive  secretary  of  governor,  30, 

2390. 
of  messenger  of  governor,  30. 
of  private  secretary  of  governor,  30. 
of  stenographer  of  governor,  30. 

of  harbor  commissioners  for  bay  of  San 
Diego,  2549. 

of  harbor  commissioners  for  Port  of  Eu- 
reka, 332. 

of  hospital  employees,  2528. 

of  inspectors  working  under  county  hor- 
ticultural conunissioner,  319. 

of  insurance  commissioner,  53. 
of  deputy  of,  53. 


of  Justices  superior  court,  2407. 

of  lieutenant-governor,  30. 

of  members    state    board   of   education, 

167. 
of  members  of  state  board  of  equaliza- 

tion,  448. 
of  officers  and  attaches  of  senate,  20. 
of  officers  of  district  courts  of  appeal, 

101. 
of  officers  of  state  hospitals,  278. 
of  officers  of  state  harbor  commissioa, 

331. 
of  officers  of  harbor  commissioners  for 

the  Port  of  Eureka,  332. 
of  officers  of  supreme  court,  99. 
of  presidential  electors,  149. 
of  reporter  of  district  courts  of  appeal, 

101. 
of  secretary  of  harbor  commissioners  fbr 

bay  of  San  Diego,  2649. 
of  secretary  of  state,  35. 

of  appointees  of  secretary  of  state,  34. 
of  secretary  of  state  board  of  equallza- 

Uon,  448. 
of  secretary   of  state  board  of  health, 

360. 
of  state  board  of  control,  88,  2405. 
of  state  controller,  48. 

of  employees  of  state  controller,  41. 
of  state  librarian,  309. 
of  state  treasurer,  44. 
of  stenographer    to    clerk    of    supreme 

court,  2407. 
of  superintendent  of  capitol  building  and 

grounds,  97. 
of  appointees  of  superintendent  of  cap- 
itol building  and  grounds,  98. 
of  superintendent  of  industrial  home  of 

adult  blind,  299. 
of  superintendent  of  public  instruction, 

48. 
of  clerks  of  superintendent  of  public 
instruction,  48. 
of  superintendent  of  state  hospitals,  274. 
of  superintendent  of  state  printing,  51. 
of  deputy  of  superintendent  of  state 
printing,  51. 
of  superior  judges,  99. 
of  surveyor-general,  47. 

of  appointees  of  surveyor-general,  47. 
official  services  and  fees,  2794. 
payment  of  by  state  treasurer  when  gen 

eral  fund  exhausted,  45. 
statement  of  fees  must  precede  warrant 

for,  3764. 
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SALARY  AND  PEES.     See  tits.  Salaries     SALE  (oonUnued) 

and  Fees  of  County  Offlcers;  Salary, 
additicmal  provisions  oonceming,  790^  792. 
account  and  receipt  for  fees,  796. 
coroner's  fees.    See  ttt.  Coroner, 
constable's  fees.    See  tit  Constable, 
county  officers,  fees  of,  796. 
fee-books,  795,  3766. 
fees  and  official  services,  795. 

In  civil  cases  to  be  paid  In  advance. 


802. 
not  to  be  charged  when,  802. 
of  county,  township,  and  other  officers, 

796. 
on    certifying    affidavits    on    pension 

claim  not  allowed,  802. 
on  habeas  corpus,  none,  796. 
to  be  paid  into  county  treasury,  794, 

3766. 

habeas  corpus,  no  fees  on,  796. 

how  salaries  paid,  790,  2793. 

Justice  of  peace,  fees  of.    See  tit  Justices 
of  the  Peace. 

marshal's  fees.    See  tit.  Marshal. 

monthly,  salaries  to  be  paid,  794. 

no  fees  on  habeas  corpus,  796. 

official  services  and  fees,  795,  3767. 

public  administrator's  fees.    See  tit  Pub- 
lic Administrator. 

receipt  for  fees,  796. 

recorder's  fees.    See  tit  Recorder. 

salaries  to  be  paid  monthly,  794. 

salary  fund.    See  tit  Salary  Fund. 

services,  official  and  fees,  795. 

sheriffs  fees,  See  tit  Sheriff. 

statement  of  fees,  795,  3767. 
must  precede  warrant  for  salary,  790, 
3764. 

township  officers,  fees  of,  796. 

warrant   for  salary,   statement   of   fees 
must  precede,  790,  3764. 

witnesses'  fees.    See  tit  Witness. 

SALARY  FUND 
of  county,  803. 

SALE.     See  tits.  Sale  and  Conveyance  of 
Real  Property  of  Decedents;   Sate  of 
Real  Property, 
as  to  generally,  1157. 
action  for  balance  due,  book  accounts  as 

evidence,  2953. 
agreement  for 
as  to  generally,  1161. 
for  arbitration,  2954. 


and  conveyance  of  property  of  decedents. 
See  tits.  Estates  of  Decedents;  Sale 
and  Conveyance  of  Property  of  De- 
cedents. 

proceedings  to  obtain  order  for,  1897. 
as  to  time  of  pasrment  where  contract 

silent  1134. 
auction,  by.    See  tit  Auotlon  Sales, 
book  accounts  as  evidence,  2953. 
breach  of  contract  of,  for  sale  of  wine, 

2958. 
to  sell  crop  of  grapes,  2956. 
breach  of  warranty,  rescission  for,  2964. 
conditional 
as  to  generally,  2954. 
of  stock,  1277. 
rights  of  parties,  2954. 
safe,  fire,  2954. 
contract  of 
as  to  form  of,  1168. 
to  sell  crop  of  grapes,  breach,  2956. 

on  vines,  2956. 
to  sell  horses,  2956. 

Jack,  guaranty,  2955. 

stallion,  2955. 
damages  for  breach  of  agreement,  2959. 
electricity  subject  of,  2959. 
evidence   in   action  on,   book  accounts, 

2953. 
form  of  contract  of,  1168. 
guaranty  on  sale  of  Jack,  2955. 
inspection  by  buyer,  2956. 
modification  of,  1171. 
notice  of,  imder  execution,   how  given, 

1594. 
of  grapes  on  vine,  2956. 
of  hay,  estimate  of  tonnage,  2956. 
of  homestead    in    execution,    procedure, 

1043. 
of  intoxicating  liquors  at  or  near  state 

buildings    and    grounds,    a    misde- 
meanor, 2048,  3213. 
of  intoxicating  liquors  near  university,  a 

misdemeanor,  2048,  3213. 
of  machinery,  2957. 
of  oil  to  operate  plant,  2957. 
of  panorama  pictures,  2957. 
of  patented  articles,  contract  for  mini- 
mum price,  2957. 
of  pledge,  must  be  at  auction,  1259. 
of  product  of  lumber-mill,  2958. 
of  railroad  ties,  2958. 
of  real  property.     See  tit.  Sale  of  Real 

Property, 
as  to  generally,  1893. 


SALE  (continued) 

of  religious,  social,  and  benevolent  cor- 
porations,  953. 
offer  of  seller  to  set  aside  sale,  2958. 
of  wine,  breach  of  contract,  2958. 
oral  agreement  to  sell  milk,  2959. 
payment 
as  to  time  of,  2959. 
where  contract  silent  as  to,  1134. 
proceedings  to  obtain  order  for  sale  of 

estate  of  decedent,  1897. 
remedies  for  breach  of  agreement,  dam- 
ages, 2959. 
resale   where   buyer   refuses   to   accept 

goods,  2959. 
rescission  for  breach  of  warranty,  2954. 
time  of  payment,  2959. 

where  contract  silent  as  to,  1134. 
warranties 
on  sale  of  Jack,  2955. 
under  code  provision,  1171. 

SALE    AND    CONVEYANCE     OF     PROP- 
ERTY OF   DECEDENTS 

assent  to,  3090. 

as  to  generally,  annotation,  1888-1891. 

commission  to  agent,  when,  1891. 

copy  of  order  of  sale  to  be  served,  3190. 

lease  of,  3192. 

mortgage  of,  3192. 

notice 

of  sale,  service  and  posting,  3190. 

to  procure  order  of  sale,  3189. 
of  real  property  to  pay  legacies,  commis- 
sion to  agents,  1891. 
order  of  sale 

assent  to,  3190. 

copy  of  to  be  served,  3190. 

notice  to  procure,  3189. 

publication  of,  3190. 

service  of,  3190. 
posting  notice  of  sale,  3190. 
publication  of  notice  of  sale,  3190. 
sale  by  executor  or  administrator 

as  to  generally,  3192. 

of  lands  under  mortgage  or  lien,  3191. 

to  pay  legacies,  commissions  to  agent, 
1891. 

SALE  BY  AUCTION 

as  to  generally,  1171. 

SALE  OF  REAL  PROPERTY 

as  to  agreement  to  sell,  annotation,  1162. 

broker's  commission  for.  See  tit.  Real 
Estate  Brokers. 

of  religious,  social,  and  benevolent  cor- 
porations, 953. 
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SALE  OF  REAL  PROPERTY  (continued) 
rescission  of.    See  tit  Rescission, 
specific  performance  of.    See  tit  Specific 

Performance, 
to  pay  legacies.    See  tit  Sale  and  Con. 
veyance  of  Property  of  Decedents. 

SALMON 
protection  of,  2129,  4121. 

SALT-WATER   EELS 

protection  of,  4115. 

"SAME  OFFENSE" 
as  to  generally,  annotation,  2172-2178. 

SAMPLE  BALLOTS.    See  tit  Elections. 

printing  and  mailing  to  voters,  142. 

SAN  FRANCISCO 
as  a  municipal  corporation,  powers,  etc., 

annotation,  813. 
rates  of  pilotage  at,  2547. 

SAN   FRANCISCO  HARBOR  AND  STATE 
HARBOR   COMMISSIONERS 
appointment    of   harbor   commissioners, 

323. 
aquatic  sports,  setting  aside  property  for 

by  harbor  commissioners,  330. 
bonds  to  be  given  by  harbor  commission- 
ers, 324. 
boundaries  of  San  Francisco  harbor.  324. 
commissioner  to  give  bond,  324. 
disposition  of  moneys  collected  by  har- 
bor commission,  330. 
duties  of  harbor  commissioners,  324. 
employees  of  harbor  commissioners,  324. 
jurisdiction  of  harbor  commissioners,  324. 
money  collected  by  harbor  commission, 

disposition  of,  330. 
powers  of  harbor  commissioner,  324. 
power  of  harbor  commissioners  to  set 
aside    property   for   aquatic   sports, 
330. 
rates  of  pilotage  at  2547. 
in  case  of  distress  or  entry  for  repairs, 
2548. 
salaries  of  officers  of  harbor  commission, 

331,  2548. 
setting  apart  property  for  aquatic  sports 
by  harbor  commissioners,  330. 
SANTA  CATALINA 
fishing  near  limited  to  hook  and  line, 
2130. 
SATURDAY 

holiday  from  12  o'clock,  822,  9031,  3429. 
SAVINGS  AND  LOAN  CORPORATIONS 
application     for    voluntary    dissolution. 
1803. 
unclaimed  deposits,  1803. 
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SAVINGS  AND  LOAN  CORPORATIONS 

(continued) 
bank  legally  doing  both  savings  bank  and 

commercial  bank  business,  947. 
construction  of  provision  restraining  divi- 
dends to  surplus  profits,  947. 
SAVINGS  AND  LOAN  SOCIETY.     See  tit 

Savings  and   Loan   Corporations. 
SCAFFOLDING 

construction  of  unsafe,  2088. 
SCHOOL  BONDS 
elections  for,  242. 

notice  of,  how  given,  242. 
form  of,  2501. 
interest  on,  rate  of,  243. 

when  payable,  243. 
sale  of,  243. 
validity  of,  243. 
when  payable,  2501. 
SCHOOL-BOOK     FUND.      See    tit.    State 

School-Book  Fund. 
SCHOOL  BUILDING 
estimate  of  cost  of.    See  tit  High  School 
Taxes  and  Funds. 
SCHOOL  DISTRICTS 
action  creating  new  district  void  in  cer- 
tain events,  182,  2472. 
apportionment  of  money  among  joint  dis- 
tricts, 182. 
are  quasi  municipal  corporations,  2477. 
change  of  boundaries  of,  liability  for  in- 
debtedness, 244. 
clerk  for,  as  to  when  and  how  elected, 

190. 
clerk  for  district  trustees,  180. 
division  and  annexation,  2477. 
duty  of  board  of  supervisors  on  receiv- 
ing school  district  petition,  3478. 
duty  of  superintendent  on  receipt  of  peti- 
tion, 3477. 
each  city  a  separate,  3476. 
erection  of  buildings,  2477. 

liability  for  value  of  materials,  2477. 
formation  of  district,  petition  for,  180. 
government    of   school   district   part   of 
which  is  in  chartered  city  or  town, 
182. 
in  cities,  government  of,  etc.,  179. 
interest  to  be  paid  upon  unpaid  orders 

against  173. 
joint  districts,  apportionment  of  money, 

182. 
upon  organization  of  new  county,  181. 
liability  for  value  of  materials,  2477. 
partly   within  chartered   city   or   town, 
government  of,  182. 


SCHOOL  DISTRICTS  (continued) 
suspension  of  district  3477. 
to  notify  state  board  of  control  and  state 

treasurer  of  bonds  for  sale,  3446. 
unauthorized  taxation,  2478. 
union  high  school  districts,  how  formed, 

198,  2481. 
warrants   for  expenses   and  claims   for 
binding  school  documents,  174. 
SCHOOL  FOR  DEAF,  DUIMB  AND  BLIND. 
See    tit    California    School    for    Deaf, 
Dumb  and  Blind. 
SCHOOL  FUND 
apportionment  of  school  money  by  su- 
perintendent 3504. 
conversion  of  into  bonds,  94. 
state  treasurer  to  transfer,  45. 
transfer  to,  amount  per  pupil,  41. 
SCHOOL-LAND  FUNDS 

investment  of  by  board  of  control,  93. 
SCHOOL  LANDS.    See  tits.  Public  Lands; 
State  Lands, 
affidavits    on    application    to    purchase, 

what  must  contain,  414. 
annotation,  2564. 

application  to  purchase,  affidavits  must 
contain  what  414. 
made  before  March  8, 1911,  413. 
made  since  March  9,  1911,  414. 
not  to  be  approved  for  ninety  days,  417. 
costs  for,  how  determined,  418. 
lieu  lands,  414. 

payment  for,  where  to  be  made,  413. 
price  of,  413. 
sale  of,  413. 

sections  withdrawn,  414. 
where  payment  for  to  be  made,  413. 
SCHOOL    LIBRARIES.      See    tit    District 

Libraries. 
SCHOOL  MONTH 

what  constitutes,  206. 
SCHOOL   PROPERTY 

sale  or  leasing  of,  3490. 
SCHOOL  SUPERINTENDENTS 
allowance  to  for  traveling  expenses,  175. 
apportionment  of  school  money  by,  3504. 
county  superintendent  of  schools,  duties 

of,  170. 
deputy  of  in  cities,  compensation  of,  175. 
duties  of,  613,  2467,  3472. 
duty  on  receiving  petition,  3477. 
forfeiture  for  failure  to  report,  2471. 
jurisdiction  of  over  school  districts,  3475. 
salaries  of.    See  tit  Salariea  and  Fees  of 

County  Officers, 
to  make  certain  reports,  175,  3475. 


SCHOOL  TRUSTEES 
annual  election  of,  183,  2472,  3479. 

notice  of  election,  2473. 

number  of,  3479. 

one  director  selected  annually,  3479. 

opening  and  dosing  of  polls  at  elec- 
tion of,  183. 

trustees  in  new  districts,  3479. 

vacancies,  3479. 

voting  at  election  must  be  by  ballot, 
184,  3480. 
annual  meeting  of,  178. 
contract   with    state    normal-school    for 

education  of  children,  3491. 
display  of  United  States  flag,  3486. 
district  imder  control  of,  3481. 
equal   rights   and   privileges   to   be   ac- 
corded by,  8491. 
''home  teachers" 

duties  of,  3486. 

employment  of,  3486. 

qualifications  of,  3487. 
intermediate  school  course,  3488. 
kindergarten,  establishment  of,  3487. 
must    maintain    all    schools    for    equal 

length  of  term,  3491. 
powers  and  duties  of 

as  to  generally,  3482,  3488. 

contract,  3485. 

employ  principal,  3483. 

grant  use  of  school  building,  3486. 

manage  school  property,  3482. 

meeting  of  electors,  to  call  a,  3485. 

suspend  pupil,  3484. 
sale  or  leasing  of  school  property,  3490. 
vacancies  in,  3482. 

voting  for  must  be  by  ballot,  184,  3480. 
when  new  district  organized,  3481. 

SCHOOLS 
superintendents  of.     See  tit.  School  Su« 
perintendents. 

SCHOOLS,  PUBLIC 

as  to  generally,  annotations,  28,  191. 

admission  to,  as  to  generally,  8490,  3492. 

age  of  admission  to,  3492,  3493. 

alcohol  and  narcotics,  instruction  in  ef- 
fects of,  2479. 

all  must  be  maintained  for  equal  length 
of  term,  3491. 

amount  of  money  apportioned,  240. 

apportionment  of  school  money  by  su- 
perintendent, 239. 

average  daily  attendance,  units  of,  240. 
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SCHOOLS,  PUBLIC  (continued) 


boundaries  of  school  districts,  change  of, 

liability  for  indebtedness,  244. 
branches  to  be  taught  in  cosmopolitan 

schools,  194,  8492. 
certain  children  to  be  excluded  from,  191. 
certain  persons  not  to  be  interested  in 

contracts,  241. 
certificate  of  teacher  in  lost  or  destroyed, 

restoration  of,  244. 
change  of  boundaries  of  school  districts, 

liability  for  indebtedness,  244. 
children  excluded  from,  3492. 
city  boards  of  education.     See  tit  City 

Boards  of  Education, 
city    boards    of    examination.     See    tit. 

City  Boards  of  Examination, 
classification  of,  193,  3493. 
clerks  of  school  districts.    See  tit  Clerks 

of  School  Districts, 
contracts  in  relation  to,  certain  persons 

not  to  be  interested  in,  241. 
cosmopolitan    schools,    branches    to    be 

taught  in,  194. 
when  to  be  established,  195. 
county    boards    of    education.     See    tit 

County  Board  of  Education, 
county  school-tax.  See  tit  County  School- 
Tax. 
county  superintendent  to  estimate,  23& 
county  secondary  schools  enlarging,  etc., 

special-tax  levy,  197. 
course    of   instruction,    194,    2478,    3492, 

3493. 
course  of  study  in,  191,  3492,  3493. 
amendment  of,  193. 
annually  prescribed,  193. 
credentials    for    high-school    certificate, 

3466. 
dally  sessions,  duration  of,  3494. 
day  in  elementary  schools,  191. 
designation  of  fraud,  197. 
diplomas  on  graduation,  193. 
district  school-tax,  special  district  funds, 

levy  and  collection  of,  239. 
district  census  marshal  [repealed],  190l 
districts  in  different  counties,  3506. 
district  libraries.    See  tit  District  Libra- 
ries, 
district    school-tax.      See    tit     District 

School-Tax. 
elections,  for  school  bonds,  242. 
notice  of  how  given,  242. 

what  notice  shall  contain,  243. 
equal  rights  and  privileges,  3491. 
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SCHOOLS,  PUBLIC  (continued) 
establishment  and  government  of  high 

schools    and    high    school   districts. 

See  tits.  High  Schools;  High  School 

Districts, 
evening  elementary,  191. 
course  of  study  in,  191. 
who  admissible  to,  191. 
expulsion  of  pupils,  2479. 
high  school  taxes  and  funds.     See  tit 

High  School  Taxes  and  Funds, 
holidays,  3429. 
Indian,  Mongolian,  and  Chinese  children, 

separate  schools  for,  3492. 
instruction  in  manners,  etc.,  2479. 
interest  in  bonds,  rate  of,  243. 

when  payable,  243. 
library.    See  tit  District  Libraries, 
lost  or  destroyed  certificate  of  teacher  in, 

restoration  of,  244. 
manual  training,  etc.,  3493. 
narcotics,  instruction  in  effect  of,  2479. 
new  districts,  reports  to  be  made  in,  240. 
number  of  teachers,  ascertainment  of  In 

apportionment  of  school  money,  239, 

240. 
oral  instruction,  194. 
pupil.    See  tit.  Pupils, 
restoration  of  teachers'  certificates  lost 

or  destroyed,  244. 
restriction  in  number  of  recitations,  194. 
sale  of  bonds,  243. 
school  board  elections,  242. 
school  department,  what  constitutes,  614. 
school    districts.     See   tit   School    Dis- 
tricts, 
school  month,  what  constitutes,  206. 
school    trustees,    election    of.     See    tit. 

Election  of  School  Trustees, 
school  year,  3494. 

commencement  of,  3506. 
secondary,  as  to,  208,  3496. 
separate  for  Chinese,  Japanese,  etc,  191. 
special-tax   levy   for  secondary   schools, 

197. 
state  board  of  education.    See  tit.  State 

Board  of  Education, 
superintendent    of    public    instructions. 

See  tit  Superintendent  of  Public  In- 

struct!  ons. 
superintendents     of    schools.     See     tit 

School  Superintendents, 
apportionment  of  school  money  by,  239. 
surplus  moneys  remaining  after  appor- 
tionment, 240. 
s\ispension  of  pupils,  2479. 


SCHOOLS,  PUBLIC  (conUnued) 

teachers  in.    See  tit.  Teachers. 

teachers'  Institutes.     See  tit  Teachers' 
Institutes. 

teachers  to  have  certificates  of  proper 
grade,  193. 

term  of,  8481. 

to  close  on  what  days,  822. 

transfer  of  funds,  240. 

trustees    of    school    districts.      See    tit. 
Boards  of  Trustees  of  School   Dis- 
tricts, 
receive  compensation  when,  241. 

union  school  district  how  formed,  198, 
2481. 

validity  of  bonds,  243. 

what  constitutes  school  department  614. 

who  may  be  admitted  to,  191. 

SEA  BRANT 
may  not  be  killed  when,  2119. 

SEA  LIONS 
in  Santa  Barbara  Channel,  preservation 
of.  2133. 

SEA  OTTER 
penalty  for  killing,  2119. 

SEALS 

in  Santa  Barbara  Channel,  preservation 
of,  2133. 

Search-warrants 

as  to  generally,  2254. 
prohibition  after  issuance,  3313. 

SECOND  OFFENSE 
after  conviction  of  first  ofFense,  2140. 
pimlshment  for,  2141. 

SECONDARY  SCHOOLS 
as  to,  208,  3496. 

SECRETARY 
executive,  of  governor,  salary  of,  30. 
of  state  board  of  health,  duties  and  sal- 
ary of,  360. 
private,  of  governor,  salary  of,  30. 

SECRETARY  OF  STATE 
appointees  of,  34. 

salary  of,  34. 
certified  copy  of  decree  changing  name 

to  be  filed  with,  1830. 
corporation  deputy  to,  34. 
disposition  of  fees  of,  36. 
distribution   by,  of  Journals  of  legisla- 
ture, 33,  3430. 
of  laws,  33,  3430. 

of  reports  of  supreme  court  33,  3430. 
of  resolutions  of  legislature,  33,  3430. 
of  statutes  and  Journals  by,  31,  3430. 
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SECRETARY  OF  STATE   (continued) 
duties  of,  2390. 
duties   of   relative   to   election   returns, 

2454. 
fees  of,  32,  35,  36. 

disposition  of,  36. 
officers  to  assist,  35. 
report  of  on  corporations  for  purposes 

of  taxation,  3592. 
salary  of,  35. 

salary  of  appointees  of,  34. 
service  on,  for  foreign  corporation,  valid 

when,  915. 
to    furnish    state    publications    to    law 

library,  612. 

SECURITY  TO  KEEP  PEACE 
proceedings   on    contest    on    application 
for,  4131. 

SEDUCTION 
as  to,  annotation,  2067. 
living    in    state    of    co-habitation    and 

adultery,  as  to,  annotation,  2067. 
married  persons  living  in,  2068. 
statute  regarding,  2067. 

SEINING 
In  Mokelumne  river  prohibited,  2132. 

SENATORIAL  DISTRICT 
division  of  county  into,  5. 
of  state,  2356. 

SENATORS 
election  of,  17. 

SEPARATION  AGREEMENT.  See  Ut.  Hus- 
band and  Wife. 

SEPULTURE.     See    tit.    Cemeteries    and 
Sepulture. 

SERVICE 
of  notice.    See  tit.  Notice, 
of  hearing  of  application  for  execution 

against  homestead,  1047. 
of   hearing  of  motion,   etc.     See   tit. 
Trial, 
of  summons.    See  tit.  Summons. 

SERVICE-MEDALS 

to  national  guards,  263. 

SERVITUDE.      See    tit     Easements    and 
Servitude. 

SETOFF.       See     tit.     Counter-Cialm     and 
Setoff. 

SETTLEMENTS.     See  tit.  Accounting. 

of  guardians,  1944. 

of   executors   and    administrators.     See 
tit.  Executor  and  Administrator. 
SHAD 

protection  of,  2129. 
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SHELLEY'S  CASE 
rule  in,  annotation,  992. 

SHERIFF 
act  as  court  crier,  602. 
action  against  for  official  act,  1723. 
authority  to  execute  process  must  be  in 

writing,  601. 
badges  to  be  supplied  for  by  board  of 

supervisors,  549. 
board  of  supervisors  may  direct  to  at- 
tend meetings  of,  530. 
civil  action,  rescue  in,  liability  for,  601. 

not  liable  when,  601. 
compensation  of,  for  transporting  insane 
persons,  604. 
for  transporting  prisoners,  604. 
coroner  to  act  as,  when,  592. 
coroner  to  execute  process  when,  603. 
court  crier,  to  act  as,  602. 
duties  of,  598. 

elisors  to  execute  process  when,  603. 
fees  of,  598. 
liability  of,  599. 
for  escape  of  prisoners,  600. 
for  rescue  in  civil  action,  601. 
not  liable  when,  601. 
must  execute  order,  602. 
neglect  or  refusal  to  execute  writ,  pen- 
alty, 600. 
neglect  or  refusal  to  pay  over  money, 

penalty  for,  600. 
not  liable  for  rescue  when,  601. 
notices  running  into  another  county,  ser- 
vice, return,  599. 
officer  executing  process  to  exhibit  same, 

602. 
order  must  be  executed  by,  602. 
other  duties  of,  604. 
penalty  for  neglect  or  refusal  to  execute 

writ,  600. 
penalty  for  refusal  or  neglect  to  pay  over 

money,  600. 
process,  against,  service  of,  602. 
and     notices     running    into     another 

county,  service  of,  598. 
authority  to  execute  must  be  in  writ- 
ing, 601. 
coroner  to  execute  when,  603. 
elisors  to  execute  when,  603. 
officer  to  exhibit,  602. 
to  be  exhibited,  when,  602. 
refusal  to  execute  writ,  penalty  for,  600. 
refusal  to  pay  over  money,  penalty  for, 

600. 
return  of,  of  process  and  notices  running 
into  another  county,  599. 
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SHERIFF  (continued) 

of  process,  prima  facie  evidence,  599. 

salary  of.  See  tit.  Salaries  and  Fees  of 
County  Officers. 

service  of  process  upon,  502. 

shall  serve  subpoena  of  board  of  super- 
visors, 557. 

to  appoint  matron  in  county  Jail  In  cer- 
tain counties,  619. 

to  provide  court  room  when,  1356. 

SHIPS  AND  SHIPPING 

as  to  generally,  annotation,  1014,  2905. 

ships  of  fifty  tons  capacity,  hatch  tender 
for,  penalty  for  neglecting  regula- 
tion, 2084. 

SHOOTING  DUCKS 
from  launch,  prohibited,  4108. 

SHORTHAND 
matter  to  be  taken  down  in,  1367. 

SIERrtA  COUNTY 
boundaries  of,  503. 
county  seat  of,  504. 

SIGNAL  CORPS.    See  tit.  National  Guard. 

SLANDER.    See  tit.  Libel  and  Slander, 
undertaking  to  be  filed  in  action  for,  dis- 
cretion of  court,  829. 

SLANDER  OF  TITLE 
annotation,  2820. 

SLOT-MACHINES 
gambling  with,  penalty,  2077. 

SIVIELTERS 
as  a  nuisance,  1307. 

SNIPE 
not  to  be  killed  when,  2115,  4106. 

SOCIAL   CORPORATIONS.    See   tit.    Rell- 
gious,  Social,  and  Benevolent  Corpora- 
tions. 
SOCIETY       FOR       PREVENTION       OF 
CRUELTY  TO  ANIMALS  AND  CHIL- 
DREN 
appointment  of  humane  officers,   as   to 
generally,  957. 
approval  of  judge,  957. 
record  of  appointment,  958. 
revocation  of  appointment,  958. 
compensation,  957. 
false  certificate,  958. 
powers  of  officers  of,  958b 
restraining  officer  of,  958. 
SODOMY 
assault  to  commit,  2058. 
consent  no  defense,  2059. 
indictment    or    information,    sufficiency, 
8244. 


SOLICITING  ORDERS 
for  intoxicating  liquors  in  unlicensed  ter- 
ritory, 3249. 

SPARRING  EXHIBITIONS 
on  Memorial  Day  prohibited,  2089,  3256. 

SPEAKER  OF  ASSEMBLY 

copy  of  election  returns  to,  2454. 

SPECIAL  ADMINISTRATOR.    See  tit  Ex. 
ecutors  and  Administrators, 
complaint  by,  allegation  as  to  heir,  1411. 
duties  of,  4044. 

payment  of  secured  debts  by,  4044. 
right  of  action  by,  1411. 

SPECIAL  COUNSEL 
of  attorney-general,  45. 

SPECIAL  HOLIDAYS.    See  tits.  Holidays; 
Words  and  Phrases, 
restrictions  of  business  on,  1355. 

SPECIAL  ISSUES.    See  tit  Issues. 

SPECIAL  VERDICT.    See  tit  Verdict 

SPECIFIC  PERFORMANCE 
as  to  generally,  1287,  3023,  3913. 
as  to  right  of,  3023. 

adequacy  of  consideration  and  fairness 
of  contract     See,  post,  "considera- 
tion," this  titie. 
as  to  necessity  of,  1294. 
as  to  pleading  and  proof  of,  1288. 
aided  by  extrinsic  facts,  1288. 
no  fixed  rule,  1288. 
not  aided  by  answer,  1288. 
not  shown  by  exhibit,  1288. 
tender  immaterial,  1288. 
certainty,  degree  of,  1288. 
commencement  of  action,  1288. 
compelling,  annotation,  3915. 
complaint,  insufficiency  of,  1294,  3023. 
sufficiency  of,  as  to  generally,  1294. 
consideration,   as   to   necessity   of   ade- 
quate, 1294. 
inadequate,  1294. 
pleading  of,  1295. 
want  of  proper  showing,  1295. 
contract  for  personal  services,  3023. 
contract  for  property  not  test,  1288. 
contract  for  sale  of  land,  as  to  generally, 
1288,  3024. 
description  of  land,  requisites  of,  1289. 
fraud,  1289. 

necessity  of  written  contract  and  es- 
sentials of,  1291. 
option  of  purchaser,  1289. 
with   mortgage    back,   uncertainty    of 
terms,  1289. 
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SPECIFIC  PERFORMANCE  (continued) 
contract  for  sale  of  personal  property, 

3023. 
contract  to  execute  leasp,  3024. 
contract  to  grow  and  sell  trees,  3025. 
contract  to  make  will 
as  to  generally,  3025. 
agreement  to  divide  land,  1289. 
enforcement  of,  1289. 
personal  promise  to  execute  will,  1289. 
contract  to  sell  mining  stock,  3026. 
contract  to   transfer   oil   mining  stock, 

3026. 
covenants  of  good  record  title,  1289. 
defenses,  loss  or  destruction  of  record 

UUe,  1289. 
demand  for  possession,  1290. 
denial  of  right,  1289. 
election  of  remedies,  1290. 
equitable,  provisions  must  be  to  be  en- 
forced, 1290. 
equity  must  be  shown,  1290. 
evidence,  admissibility  ot  1290. 
and  award  of  arbitrators  as  evidence 

of  value,  1290. 
showing  waiver  of  forfeiture,  1290. 
sufficiency  of,  1290. 
failure    to    state   objections    to   tender, 

2027. 
interest  after  tender,  1290. 
limitation  of  action  for,  1389. 
liquidated  damages,  penalty,  1293. 
mortgage  to  secure  lease,  1290. 
mutuality  essential,  1290. 

of  remedy  necessary,  1293. 
necessity  of  contract  in  writing  and  es- 
sentials of,  1291. 
of  contract  for  sale  of  land,  1166,  1278, 

1293. 
of  contract  to  convey  land,  1295. 
of  oral  modification  of  written  contract, 

1147. 
options,  1291. 
oral  contract  to  sell  interest  in  mines, 

3027. 
part  performance,  1291. 
personal  property,  burden  of  proof,  1291. 
pleadings,  complaint  and  its  sufficiency, 
3023. 
in  contract  to  sell  personal  property, 
3023. 
price  of  land  to  be  fixed  by  arbitration, 

1291. 
pleadings    for    relief,    as    to    generally, 

1291,  1292. 
presimiption,  annotation,  3914. 


SPECIFIC  PERFORMANCE  (continued) 
recovery  of  damages  for  breach,  as  to 

sufficiency  of  remedy,  1292. 
remedy  at  law  not  the  test,  1292. 
right  to  relief,  as  to  party  in  default, 
1292. 

estoppel  to  urge  objection,  1292. 

necessity  of  tender,  1292. 

right  of  vendee  to  have  specific  per- 
formance, 1292. 

waiver  by  failure  to  object,  1292. 
shares  of  capital  stock  of  mining  com- 
pany, 1292. 
substantial  performance,  1292. 
tender,  necessity  of,  1292. 
unilateral  agreements,  1292. 

SPECIFIC  RELIEF.    See  tit  Specific  Per. 
formance. 

SPECIFICATIONS.       See   tit.     Plans   and 
Speclficationa. 
waiver  of  invalid,  in  contract  for  street 
work,  1271. 

SPITTING 
where  prohibited,  2085. 

SPOT-FIN   CROAKER 

penalty  for  catching,  2122. 

SPOTTED  FAWN 
hunting  a  misdemeanor,  4107. 

SPRINKLER  INSURANCE 
Includes  what,  55. 

"STACK" 
is  not  a  "cock"  of  hay,  and  vice  versa, 
2112. 

STARE  DECISIS 
as  to  what  constitutes,  1324»  3032. 

STATE 
claims  against    See  tit.  Claims  Against 

State. 
donation  of  money  to,  disposition  of,  43. 
financial  policy  of  to  be  supervised  by 

board  of  control,  95. 
lands  acquired  by  for  taxes.     See  tits. 

Collection  of  Property  Taxes;  Lands 

Acquired  for  Taxation;    Taxes   and 

Taxation, 
as  to  generally,  annotation,  497. 
property  delinquent  for  taxes  sold  to  by 

operation  of  law,  474. 
sale  of  property  belonging  to  by  board 

of  control,  95. 
territorial  Jurisdiction  of,  4. 

STATE   BOARD  OF  CONTROL  AND  AC- 
COUNTING.   See  tit  Board  of  Control. 
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STATE  BOARD  OP  EDUCATION.    See  tit 
Board  of  Education, 
annual      meeting      regarding      normal 

schools,  2460. 
appoint  assistant  superintendent  of  pub- 
lic instruction,  162. 
appointment  of  members  of  by  governor, 

161. 
cause  shipment  of  books,  166. 
certificates  to  teach  in  high  schools,  to 

prescribe  general  rules  for,  163. 
commissioner  of  elementary   school   to 

visit  such  schools,  166. 
compel  uniform  use  of  books,  penalty 

for  refusal  to  use,  164. 
compensation  of,  167,  3469. 
compile  text-books,  164>  3467. 
consider  individual  applicants  for  certifi- 

cates  to  teach,  163. 
contract  for  the  use  of  plates,  etc.,  164. 
copyright  of  books  compiled  by,  164. 
creation  of,  161. 
credentials    for   high-school   certificates, 

3466. 
duties  of,  162,  3464. 
educational  needs  of  state  to  be  studied 

by,  162. 
fix  price  of  books,  165. 
fix  royalties  for  copyright  matter,  165. 
free    text-books    for    state    Institutions, 

2466. 
give   preference   to    text-books   written, 

etc.,  in  California,  167. 
give  orders  for  text-books,  165. 
grant  life  diplomas,  163. 

fees  for,  163. 
have  printing  done,  164. 
ineligible  to  what  other  positions,  161. 
majority  may  act,  162. 
may  subpoena  and  compel  attendance  of 

witness,  162. 
meeting  and  organization  of,  161. 
meetings  of,  162. 
order  for  text-books  from  heads  of  state 

institutions,  3469. 
organization  of,  2459. 
powers  and  duties  of,  162,  2460,  3464. 
report  to  be  made  to  by  governor,  162. 
revoke  life  diplomas,  164. 
rules  and  regulations,  may  adopt,  162. 
seal  of,  162. 

state  school-book  fund,  3469. 
superintendent  of  public  instruction  sec- 
retary of,  162. 
vacancy  in,  161. 
1917  Sup.— 65. 


STATE  BOARD  OF  EQUALIZATION 
authorized  agent  of  corporation  to  fur- 
nish statement  to,  439. 
duUes  of,  446,  2583. 

in  relation  to  assessment  of  railways, 
440. 

duty  of  secretary  of,  448. 
estimate  by  where  no  report  furnished, 
3593. 

extension  of  time  for  performance  of  act 

by  assessor,  449. 
fixing  state  rate  of  taxation,  notice  of, 

448,  2585. 
general  powers  of,  446,  2588. 
meetings  of  in  relation  to  assessment  of 

railways,  44a 
members  of,  28. 
notice  of  fixing  state  rate  of  taxation, 

AAA 

powers  of,  446. 
salaries  of  members  of,  448. 
salary  of  secretary  of,  448. 
secretary  of,  duty  of,  448,  3609. 
salary  of,  448,  3609. 
to  apportion  all  mortgages  for  assess- 
ment purposes,  448. 
to  prepare  biennial  report,  448. 
to  transmit  statement  of  charges   to 
county  auditors,  447. 
to  assess  railroads,  446. 
to   equalize   assessments   of  mortgages, 
deeds,  and  trusts,  446. 

to  equalize  valuation  in  property,  446. 
to  hold  regular  meetings  at  state  capitol, 
446. 

to  meet  at  state  capitol  first  Monday  in 

August,  446. 
to  prescribe  rules  and  regulations,  446. 
to  prescribe  rules  for  own  government, 

446. 
to  visit  counties  and  cities,  to  collect 

information,  etc.,  446. 
traveling  expenses  of,  449. 

STATE  BOARD  OF  HEALTH 
duties  of  coroner  regarding  contagious 

diseases,  3548. 
local  boards  of  health  to  enforce  rules  of, 

3549. 
report  of  local  boards  of  health  to,  3049. 
salary  of  employees  of,  3561. 
secretary  of,  duties  and  salary,  2557. 

STATE  BUDGET 
as  to  preparation  of,  18,  19. 
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STATE  BUILDING  AND  GROUNDS 
sale  of  intoxicating  liquors  near  a  misde- 
meanor, 2048. 
superintendent    for.      See    tit.    Superin. 
tendent     of     Capitol      Building     and 
Grounds. 

STATE  COMMISSION  IN  LUNACY 
certificate  of  examiners,  medical  examin- 
ers in  charge  of  insanity,  283. 
charges    of    insanity    and    proceedings 

thereon,  281. 
claims  against  county,  interest  on,  216. 
commitment,  execution  of  order  of,  287. 
of  incompetents  other  than  insane  per- 
son, 294. 
order  of,  on  charge  of  insanity,  285. 
courts  may  bring  action  to  enforce  cost 

of,  296. 
duties  of  commission,  275. 
execution  of  order  of  commitment,  287. 
expenses  of  commission,  274. 
guardid,ns  of  insane  person,  liability  of, 

288. 
incompetents,  money  received  from  coun- 
ties for  support  of,  295. 
other  than  insane  person,  commitment 
of,  294. 
inebriates  and  drug  habitues,  arrest  and 

commitment,  3525. 
insane  person,  appointment  of  guardian, 
288. 
disposition   of  unclaimed   moneys   of, 

289. 
fixing  amount  to  be  paid  for  support 

of,  289. 
in  care  of  relatives  or  guardians,  duty 

of  commission,  288. 
liability  of  guardians  of,  288. 
liability  of  relatives  of,  288. 
order   to   be   made   for   payments   by 

guardians,  289i 
volimtary   patients   in   state   hospital, 
290. 
insanity,  proceedings  on  charge  of,  281. 
Interest  on  claims  against  county,  296. 
liability   of   relatives  and   guardians   of 

Insane  persons^  288. 
may  bring  action  to  enforce  payments 

of  cost,  296. 
meetings  of  commission,  274. 
moneys  received  from  counties  for  sup- 
port of  incompetents,  295. 
of  whom  consists,  237. 
office  and  meetings  of  commission,  274. 
order  of  commitment  on  charge  of  in- 
sanity, 285. 


STATE  COMMISSION  IN  LUNACY  (con- 
tinued) 

powers  of  commission,  274,  3524. 

proceedings  on  charge  of  insanity,  281. 

relatives  of  Insane  person,  liability  of, 
288. 

salary  of  commission,  274. 

superintendent,  his  appointment,  qualifi- 
cation, and  salary,  274. 

terms  of  life  tenure,  296. 

transfer  of  patients  from  one  hospital  to 
another,  3526. 

uniforms  to  be  furnished  to,  276. 

STATE     COMMISSION     OF     HORTICUL- 
TURE 
annual  report  to  governor,  314. 
commissioner 

advice  on  treatment,  etc.,  3542. 

annual  report  to  governor,  314. 

appointment  of,  310,  3529. 

clerk  of,  2542. 

co-operation  of  United  States  authori- 
ties with,  313. 

duties  of,  311,  2541,  3531. 

who  may  be,  2541. 
co-operation    of   United    States    authori- 

Ues  with,  313. 
deputies  of,  2541,  3530. 

salaries  of,  2541,  3530. 
divisions  of  office,  2541. 
duties  of,  311,  2541,  3531. 
expenses,  how  paid,  314. 
Infectious  plant  diseases,  etc.,  312,  2543, 
3532. 

quarantine,  312,  2543,  3532. 
misdemeanor  to  wilfully  refuse  to  com- 
ply with  orders  of,  314,  3584. 
nurserymen  to  register,  3533. 
office 

at  capital,  2542. 

at  San  Francisco,  2542. 
payment  of  moneys,  3534. 
penalty,  etc.,  314,  3534. 
permit  to  ship  nursery  stock,  etc,  into 

state,  3533. 
pests  to  be  reported  to  the  county  horti- 
cultural commissioners,  313,  3532. 
printing  report,  314. 
quarantine  officers,  2542,  3530. 
quarantine  regulations,  312,  2543,  3632. 
reports,  annual  to  governor,  314. 

printing  of,  314. 
salaries,  2541,  3529,  3930. 
secretary,  2541. 

state  commissioner  ex-officio  county  com- 
missioner, 314. 
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STATE     COMMISSION     OF     HORTICUL- 
TURE  (continued) 
term  of,  310. 
traveling  expenses,  2541. 
United    States   authorities,    co-operation 
with,  313. 

STATE  CONTROLLER.  See  tit.  Controller 
of  State. 

STATE  GENERAL  FUND 
transfer  of  moneys  of  by  state  controller, 
41. 

STATE  GEOLOGIST 
provision  as  to  repeal,  52. 

STATE  HARBOR  COMMISSIONERS.  See 
tits.  Harbor  Commissioners  for  Port  of 
Eureka;  San  Francisco  Harbor  and 
State  Harbor  Commissioners. 

STATE  HOSPITALS 

appointments  by  board  of  managers, 
2525. 

appointments  by  superintendent,  2525. 

arrest,  hearing,  etc.,  of  drug,  etc., 
habitues,  2529. 

as  to  number  and  location  of,  276,  2524. 

business  manager,  powers  and  duties, 
2528. 

commitment  of  incompetents  other  than 
insane,  2523. 

discharge  of  patients  from,  292,  2530. 

disposition  of  unclaimed  moneys  of  pa- 
tients, 289. 

educational  director,  2528. 

escapes  from,  4081. 

manufactures  at,  279. 

medical  examiners  of,  279. 

medical  superintendent  of,  277. 

officers  of,  salaries,  278. 

property  of,  277. 

Psychopathic  Parole  Act,  279. 

purchase  of  supplies  for,  279. 

resident  officers,  2528. 

salaries  of  hospital  employees,  2528. 

salaries  of  officers  of,  278. 

steward  of,  his  powers  and  duties,  278. 

superintendent  of,  appointment  and  quali. 
flcation  of,  274. 
salary  of,  274. 

supplies  for,  purchase  of,  279. 

transfer  of  patients,  291,  3526. 

voluntary  patients  in,  290. 

STATE   INSTITUTIONS 

contracts  for  supplies  for,  to  be  sub- 
mitted to  board  of  control,  95. 

examination  of  books  of  by  board  of 
control,  89. 


STATE  INSTITUTIONS  (continued) 
order  of  text-books  by  or  from  heads  of, 

3469. 
reports  of  supplies  purchased  for  to  be 

made  to  board  of  control,  95. 
visiting,  by  board  of  control,  89. 

STATE  LAND  OFFICE 
register  of.    See  tit.  Register  State  Land 
Office. 

STATE  LANDS.    See  tit.  Public  Lands, 
annotation,  2564. 

conveyance  for  lighthouse  site,  4. 
not  fully  paid  for.     See  tit.  Collection 

of  Property  Taxes. 
sale  for  taxes,  478,  484. 

STATE   LIBRARY 

board  of  directors  of,  powers  and  duties 
of,  308. 

copies  of  state  publications  to  be  fur- 
nished to,  309. 

general  duties  of  librarian,  308. 

general  powers  and  duties  of  board  of, 
308. 

librarian,  general  duties  of,  308. 
salary  of,  309. 

library  fund,  309. 

salary  of  librarian  of,  309,  3529. 

STATE    MILITIA.    See   tits.    Militia;    Na- 
tional Guards. 

STATE  NORMAL  SCHOOLS 

annual  meeting  of  state  board  of  educa- 
tion regarding,  2460. 

contracts  with  for  education  of  children, 
3491. 

duties  of  superintendent  of  public  in- 
struction in  reference  to,  3464. 

joint  board  of,  time  and  place  of  meeting 
of,  160. 

place  of  meeting  of  joint  board,  160. 

time  of  meeting  of  joint  board,  160. 

trustees  of,  powers  and  duties  of,  159, 
2458,  3463. 

sTate  officers 

accounting  by,  uniform  sy&tem  of,  96. 
board  of  control  to  examine  books  of,  96. 
state  printer.  See  tit  Superintendent 

of  State  Printing. 
STATE  PRISON 
annual  reports  of,  2264. 
bonds  of  officers  and  employees  of,  2264. 
buildings  destroyed  by  fire,  rebuilding, 

2264. 
clerks,  appointment  and  duties  of,  2258. 
removal  of,  2259. 
salaries  of,  2259. 
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STATE  PRISON   (continued) 
contracts,  2259. 

convicts,  employment  of,  2261. 
directors  of,  duties  of,  2257. 
how  appointed,  2256. 
organization  of  boards  of,  2257. 
powers  of,  2263. 
quorum,  2257. 
duties  of  directors  of,  2257. 
employees  of,  bonds  of,  2264. 
not  to  make  gifts,  2264. 
not    to    receive    other    compensation, 
2264. 
moneys  collected  by  wardens,  disposition 
of,  2260. 
receipts  to  be  given  for,  226a 
names  of  state  prisons,  22S6. 
officers  of,  bonds  of,  2264. 
not  to  make  gifts,  2264. 
not   to    receive    other    compensation, 
2264. 
organization   of   board  of   directors   of, 

2257. 
prisoners,  credits  of,  2262. 
release  of  and  restoration  to  citizen- 
ship, 2268. 
treatment  of,  2261. 
United  States,  2263. 
quorum  of  board  of  directors  of,  2257. 
removal  of  wardens  and  clerks,  2289. 
reports  of,  annual,  2264. 
reports  of  boards  of  directors  of  to  gov- 
ernor, 2265. 
salaries  of  clerks  ot  2259. 
United  States  prisoners  in,  2263. 
wardens  ot  appointment  of,  2257. 
duties  of,  2258. 
money    collected    by,    disposition    of, 

226a 
removal  of,  2259. 
salaries  of,  2259. 
wardens  to  give  receipts  for  money  col- 
lected, 2260. 

STATE  PUBLICATIONS 

to  be  furnished  state  library,  309. 
STATE  REGISTRAR.  See  tit  Births,  Mar- 
riages, and  Deaths. 

affidavits,  in  registration,  etc.,  filing,  363. 

correcting  errors  and  misstatements  in 
registration,  etc.,  363. 

may  require  further  information  regard- 
ing registration  of  births,  etc.,  363. 

to  furnish  certified  copies  of  records,  363. 

STATE  REVENUE 
deficiency  in,  tax  to  meet,  3607. 


STATE  SCHOOL-BOOK  FUND 

as  to  generally,  3469. 

STATE  TAXES 
public  utilities  to  pay,  3583. 
record  of  assessments  for,  3595. 

STATE  TREASURER 

board  of  control  may  notify  not  to  pay 
warrant,  92. 

bond  officer  of,  bond  of,  44. 

bonds  of,  bond  officer  of,  44. 
cashier  of,  44. 
deputy  state  treasurer,  44^ 

cashier  of  state  treasurer,  bond  of,  44. 

city,  county,  and  district  authorities  to 
notify  of  bonds  for  sale,  94. 

deputy  state  treasurer,  bond  of,  44. 

donation  of  money  to  state,  disposition 
of,  43. 

employees  of,  3433« 
salaries  of  employees  of,  3433. 

general  duties  of,  43. 

pasnment  of  salaries  by  when  general 
fund  is  exhausted,  45. 

petition  showing  claim  to  escheated  es- 
tate to  be  filed  with,  4035. 

salary  of,  44. 

taxes  paid  to,  3597. 

to  be  notified  of  bonds  for  sale,  by  city, 
etc.,  authorities,  3446. 

to  transfer  school  fund,  45b 

watchman  for  state  treasury,  44. 

STATE  TREASURY 
monthly  count  of  money  in  by  board  of 

control,  93. 
watchman  for,  44. 

STATEMENTS 

annual  and  monthly  by  county  treasurer, 
577. 

joint,  of  auditor  and  treasurer,  573. 

of  fees  collected,  795. 

of  fees  must  precede  warrant  for  salary, 
790. 

of  money  in  county  treasury,  filing,  573. 

statement  of  officer  must  precede  salary 
warrant,  790. 

to  be  made  by  insurance  companies.  See 
tits.  Insurance;  Insurance  Commis- 
sioner. 

STATISTICAL  REPORT 
board  of  supervisors  must  publish,  551. 

STATUS 
rule  as  to  where  once  established,  1382. 

STATUTE  OF  FRAUDS 
construction  of,  annotation,  3846. 


[Black-faced  numerals  indicate  pa^ee.] 

STATUTE  OF  LIMITATIONS.  See  Ut  LlrrW      STATUTES 
Itatlon  of  Action, 
as  to  generally,  1378-1380,  3049. 
as  affecting  trusts.     See  tit  Uses  and 

Trusts, 
as  to  time  limited  for  proceedings,  3049. 
acknowledgment  and  new  promise,  3049. 
action 
accruing  after  death,  3060. 
against  carrier  for  personal  Injuries, 

3050. 
by  administrator,  3050. 
agreement  not  to  plead,  1404. 
book  account  and  account  stated,  3050. 
computation  of  time,  promissory  notes, 

3060. 
corporations  entitled  to  benefit  of,  3811. 
effect  of  fraud,  3051. 
equitable  defense  asserted  by  defendant, 

3061. 
estoppel   to  plead   upon   foreclosure   of 

mortgage,  1251. 
findings,  3051. 

form  of  action,  legal  or  equitable.  Imma- 
terial, 1387. 
four  years,  3939. 

grantee  of  mortgaged  premises,  absence 
from  state,  3051. 
unrecorded  deed,  3051. 
in  favor  of  corporations,  3811. 
in  proceedings  to  determine  validity  of 
proceedings  of  reclamation  district, 
388. 
laches,  rescission  of  contract,  generally, 

3051. 
married  women,  statutes  affecting,  3051. 
new  promise,  3049. 
none  where  property  deposited  In  bank, 

3053,  3942. 
open  book  account,  3061. 
|)leadlng,  3052. 
waiver  of,  3052. 
when  correctly  pleaded,  1251. 
relief  not  otherwise  provided  for,  3941. 
six  months,  3941. 
three  years,  annotation,  3940. 
trusts,  3052. 
two  years,  3940. 
waiver 
agreement  not  to  plead,  1404. 
In  pleading,  3052. 
when  correctly  pleaded,  1251. 

STATUTE,  PRIVATE 
how  pleaded,  1468. 


as  to  generally,  2384. 
constitutionality  of,  22,  2385. 
construction  of,  25,  2384. 
construction  of  exception,  24. 
declaring  forfeiture  of  railroad  franchise 

Interpretation,  2885. 
distribution  of  by  secretary  of  state,  31. 
ejusdem  generis,  2385. 
private,  how  pleaded,  1468. 
repeal  by  Implication,  2385. 
retroactive,  operation  of,  23. 
revised  or  amended  act,  23. 
rules  for  construction  of,  1966. 
special,  when  prohibited,  24. 
tlUe  of  act,  24,  2385. 

STAY 

of  execution,  1688. 

of  proceedings,  on  appeal,  1663. 

STEAMERS 

action  against,  1628. 

STEEL-HEAD  TROUT 
protection  of,  2127. 

STENOGRAPHERS 

of  attorney-general.  See  tit.  Attorney- 
General. 

of  governor,  appointment  and  salary  of, 
30. 

STEWARD 

of  state  hospital,  powers  and  duties  of, 
278. 

STOCK.    See  tit  Corporation, 
conditional  sale  of,  1277. 
of  mining  company,  assignment  of,  948. 

STOCKHOLDERS'  LIABILITY 
as  to  generally,  annotation,  1402,  1403. 

STOCK  NOTES 

of  mutual  Insurance  companies,  how 
computed,  77. 

STOCKTON 

primary  election  law  mandatory  in,  154, 
155. 

STOLEN  PROPERTY 
buying  or  receiving,  2097. 
disposition  of.    See  tit  Larceny. 

STOPPAGE  IN  TRANSITU 

as  to  generally,  1264. 

STORAGE 

lien  for  charges  and  money  advanced, 
1173. 

STREAMS  NOT  NAVIGABLE 

improvement  by  board  of  supervisors, 
548. 
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STREET  ASSESSMENT 
plaintiffs  in  action  to  have  declared  void, 
1414. 

STREET  IMPROVEMENT 

party  plaintiff  in  action  to  foreclose  lien 
for.  1414. 

STREET  RAILROAD  CORPORATIONS 
accidents  at  crossings,  2887. 
collision  of  one  car  with  another  at, 
2887. 
another    car    striking    passenger    after 

alighting,  2888. 
articles  of  incorporation,  940. 
automobile 
colliding  with  passenger  alighting  from 

car,  2888. 
colliding  with  street-car,  2888. 
city  may  use  track  when,  940. 
city  trustees  may  permit  two  lines  to  use 

same  track,  940. 
collision 
injury  to  passenger  by,  2890. 
of  another  car  with  alighting  passen- 
ger, 2888. 
of  automobile  with  alighting  passen- 
ger, 2888. 
of  automobile  with  street-car,  2888i 
of  one  car  with  another  at  crossing, 

2887. 
with  hotel  bus,  2890. 
conductor,   duty   of   toward   passengers, 

2890. 
construction  of  and  law  regarding,  941. 
definition  of,  939. 
duty  of  conductor  of  towards  passengers, 

2890. 
electric  interurban  railroads  defined,  940. 
failure  to  complete  line  within  time  limit, 

forfeiture,  2890. 
franchise  of  may  be  transferred,  942. 
hotel   bus,   collision   of  street-car  with, 

2890. 
injury  to 
child  on  track,  2890. 
passenger  by  collision,  2890. 
person  on  track,  2890. 
liability  for  injuries  caused  by  negligence 

or  wilful  acts,  1155. 
passenger 
alighting  from  moving  car,  2891. 
another  car  striking  or  colliding  with 

alighting,  2887. 
arising  while  car  in  motion,  2891. 
automobile    colliding    with    alighting, 
2888. 


STREET      RAILROAD     CORPORATIONS 

(continued) 

duty  of  conductor  towards,  2890. 
injury  to  'by  collision,  2890. 
rates  of  fare,  941. 
speed  of  cars,  2891. 
testimony  as  to,  2891. 
violation  of  ordinance,  2891. 
steam  as  motive  power,  942. 
tracks 
city  may  use,  940. 
injury  to  child  on,  2890. 
Injury  to  person  on,  2890. 
of  different  gauge,  940. 
two  lines  may  use,  940. 
vehicle  on  or  near,  2892. 
vehicle  on  or  near  tracks,  2892. 
STREET  WORK 
waiver  of  invalid  specifications  in  con- 
tract for,  1271. 
STREETS.    See  tit  Roads  and  Highways, 
defects  in,  liability  of  municipalities,  an- 
notation, 1154. 
dumping  dead  animals  in,  penalty,  2065. 
obstruction  of,  right  of  private  person  to 
proceed  for  public  nuisance,  1309. 
STRIPED  BASS 

penalty  for  killing  in  closed  season,  2121. 
STURGEON  LINES 

prohibited,  2131. 
SUBJACENT  SUPPORT 

excavation,  2905. 
SUBPOENA 
chairman  of  board  of  supervisors  may 
issue,  557. 
disobedience  of,  558. 
proceedings  on  attachment,  558. 
sheriff  shall  serve,  557. 
disobedience  of,  how  punished,  2004. 
how  served,  2003. 

insurance  commissioner  may  issue,  64. 
SUBROGATION 
in  case  of  co-tenant  paying  mortgage, 
3100. 
SUBSEQUENT  MARRIAGE 

illegal  and  void  when,  annotation,  832. 
SUBTERRANEAN     WATERS.      See     UL 

Water  Rights. 
SUCCESSION 
and  distribution  of  property  of  deceased 

person,  1070. 
construction  of  statute,  annotation,  3837. 
escheated  property,  recovery,  3839. 
if,  at  the  death  of  such  child,  who  dies 
under  age,  not  having  been  married, 
disposition  of  property,  1071. 
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SUCCESSION  (continued) 
if  decedent  is  a  widow  or  widower  and 

leaves  no  issue,  1071. 
if  decedent  leaves  a  surviving  husband  or 
wife,  and  one  child  only,  1070. 
a    surviving    husband,    or    wife,    and 
neither     issue,     father,     mother, 
brother,  sister,  etc.,  1071. 
neither   issue,   husband,    wife,   father, 

mother,  brother,  nor  sister,  1071. 
no   husband,    wife    nor   kindred,    and 

there  are  no  heirs,  1071. 
no  issue,  1070. 

several  children  or  a  child  and  the  is- 
sue of  one  or  more  children,  1071. 
if  estate  or  any  portion  thereof  was  sep- 
arate property  of  deceased  spouse, 
1071. 
if  there  is  neither  issue,  husband,  wife, 

nor  mother,  1070. 
illegitimate  children  of,  1072. 
inheritance-tax.      See    tit.     Inheritance- 
Tax. 
of  community  property,  annotation,  1073. 
of  illegitimate  children,  1072. 
what  property  may  pass,  3836. 
SUCCESSION-TAX.      See    Ut    Collateral- 
Inheritance  Tax. 

SUCCESSOR 
services  performed  by,  807. 

SUFFICIENCY 
in  mortgage  foreclosure,  1249. 

"SUIT" 
distinguished  from  ''action,'*  full  annota- 
tion, 1316,  1317. 
SUMMARY  PROCEEDING  FOR  LAND 
as  to  generally,  annotation,  1752-1759. 
complaint  in,  verification,  1760. 
judgment  in,  what  shall  declare,  1761. 
summons  in  may  be  issued  when,  1760. 
form  of,  1760. 
service  of,  1760. 
verification  of  complaint  in,  1760. 
verdict  in  what  shall  declare,  1761. 

SUMMONING 
jurors    for   courts    of   record.      See   tit. 
Jurors. 

SUMMONS 
form  of  in  proceedings  to  obtain  dupli- 
cates of  burned  bonds,  899. 
in  action  of  partition.    See  tit  Partition, 
in  action  to  obtain  possession  of  land, 
may  be  issued  when,  1760. 
form  and  service  of,  1760. 
proof  of  service,  sufficiency  of,  3059. 


SUMMONS   (continued) 
service  of  by  delivering  copy,  3058. 
service    of    by    publication,    1436,    3059, 
3849. 
affidavit  for,  3059. 
service  of  outside  of  county  in  action  in 
justices*  court,  1631. 

SUNDAY 
holidays  falling  on,  2. 

SUPERINTENDENT 
of  capitol  building  and  grounds.   See  tit. 
Superintendent   of   Capitol    Building 
and  Grounds, 
of  department  of  public  accounting  of 
board  of  control,  96. 

SUPERINTENDENT   OF   BANKS 
approval  by  to  certain  corporations,  3798. 

SUPERINTENDENT  OF  CAPITOL  BUILD- 
ING AND  GROUNDS 
appointment  of,  97. 
appointees  of,  2406,  3447. 
clerk,  98,  2406,  3447. 
elevator  attendants,  3447. 
engineer,  98,  2406,  3447. 
fireman,  3447. 
gardener,  98,  2406,  3447. 
head  porter,  98,  2406. 
laborers,  98,  2406. 
other  help,  98,  2406. 
policemen,  98,  2406,  3447. 
porter,  98,  2406. 
salaries  of,  2406,  3447. 
telephone  exchange  operator,  98,  2406, 
3447. 
establishment  of  rules  and  regulations 

by  and  their  enforcement,  98. 
salary  of,  97. 

salaries  of  appointees  of  how  paid,  98. 
SUPERINTENDENT      OF      PUBLIC      IN- 
STRUCTION.   See  tit  School  Superin- 
tendents, 
assistant  to  be  appointed  by  state  board 

of  education,  162. 
clerks  of,  salary,  48. 
duties  of  in  relation  to  normal  schools, 

3464. 
general  duties  of,  168,  3470. 
orders  for  text-books,  3471. 
power  to  call  convention  of  superintend- 
ents, 169. 
salary  of.    See  tit.  Salaries  and  Fees  of 

County  OfRoers. 
salary  of  clerks  of,  48. 
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SUPERINTENDENT  OF  SCHOOLS 
duties  of,  613. 

salary  of.    See  tit.    Salaries  and  Feee  of 
County  Officert. 

SUPERINTENDENT   OF   STATE    PRINT- 
ING 

appointees  of,  51. 
salaries,  51. 

deputy  of,  salary,  51. 

general  duties  of,  49,  2394. 

journals  of  assembly  and  senate  to  be 
printed  by,  50. 

laws  to  be  printed  by,  50. 

manner  of  printing  by,  51. 

purchase  of  machinery  by,  2396. 

salary  of,  51. 
of  appointees  of,  51. 
of  deputy  of,  51. 

specific  duties  of,  2395. 

style  of  printing,  51. 

SUPERIOR  COURT 
actions  in  to  determine  validity  of  as- 
sessments of  reclamation  districts, 
395. 
appeal  to 
as  to  generally,  1348-1351,  3030. 
dismissal  of  action,  3035. 
fee  for  filing  must  be  paid  before  ef- 
fectual, 3132. 
notice  of,  3106. 
undertaking  on,  3035. 
justification  of  sureties,  3035. 
as  successor  of  old  district  court,  3030. 
clerk  of,  duties  of,  596. 
deputy  county  clerk  ex  officio  clerk  ot 

2029. 
duties  of  judges  of,  as  to  generally,  595. 

when  grand  jury  in  session,  595. 
extra  sessions  of,  1341. 

appointment  of  presiding  judge,  1342. 
in  city  and  county  of  San  Francisco,  1340. 
judges  of  in  county  of  first  class,  1340, 

3924. 
jurisdiction  of 
amount  in  controversy,  3033. 
foreclosure  of  lien,  3033. 
in    proceedings    In    eminent    domain, 

1822. 
on  appeal,  annotation,  3924. 
original,  annotation,  1342. 
over  accounts  of  trustees  of  deceased 
persons  not  lost  by  final  distribu- 
tion, 1928. 
majority  of  supervisors,  Interested  in  ap- 
plication,  same   to   be   referred   to, 
806. 
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SUPERIOR  COURT  (continued) 
original  grounds  of,  annotation,  1342. 
special  sessions  of  for  trial  of  election 

contest,  1748,  1749. 
transfer  of  cause  from  justice's  court  to, 

annotation,  1630. 

SUPERIOR  JUDQE 
salaries  of,  99,  2407. 

to  hold  special  session  for  trial  of  elec- 
tion contest,  1748. 

SUPERSEDEAS 
or  stay  of  proceedings  on  appeal,  1663. 

"SUPERSTITIOUS"  USE 
bequests  for  celebration  of  masses  not  a» 
1058 

SUPERVISORIAL    DISTRICTS.      See    tit. 
Board  of  Supervisors. 

SUPERVISORS.    See  tit  Board  of  Supei^ 
viaors. 

SUPPLEMENTARY  PROCEEDINGS 

debtor  required  to  answer  concerning  his 

property,  1599. 
examination  of  persons  having  property 

belonging  to  judgment  debtor,  1600. 
in  actions  in  justices'  courts,  1638. 
judge  may  order  property  to  be  applied 

on  execution,  1601. 
proceedings  on,  1600. 
proceedings  on  denial  of  indebtedness  to 

judgment  debtor,  160L 
proceedings  upon  claims  of  another  party 

to  property,  1601. 

SUPPLIES 
contracts  for,  for  state  institutions,  to  be 
submitted  to  board  of  control,  95. 

SUPPORT 
in  divorce  proceedings.    See  tit.  Divorce. 
of  wife  and  children,  or  on  separation 

granted  wife,  annotation,  848. 
permanent,  844. 
security  for,  annotation,  849. 

SUPREME  COURT 
appealed    cases,    powers    in,    see    post, 

"powers    in    appealed    cases,"    this 

title, 
appellate   jurisdiction,    as   to   generally, 

annotation,  1321,  1322. 

clerk  of.  See  tit.  Clerk  of  Supreme  CourL 
salary  of,  101. 

concurrence  necessary  to  transact  busi- 
ness, annotation,  1338. 

deputy  clerks  of,  number  and  appoint- 
ment, 100. 
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SUPREME  COURT  (continued) 
fees  to  be  collected  by  the  clerk  of  the 

supreme  court,  100. 
habeas  corpus,  inability   of  justices   to 

offer,  1320. 
opinion  of.    See  tit  Opinions  of  Supreme 

Court, 
opinion  in  bank,  quorum,  3032. 
original  jurisdiction  in  mandamus,  1320. 
powers  in  appealed  cases,  as  to  gener- 
ally, 1324,  3922. 
discretion  of  lower  court,  1325. 
dismissal  of  appeal,  1327. 
disposition  of  cause,  1327. 
findings  and  verdict,  1332. 
harmless  error,  1329. 
law  of  the  case,  1329,  1338. 
modification  of  judgment,  1329. 
presentation  and  reservation  in  lower 
court  of  grounds  of  review,  1330. 
presumptions,  1332. 
questions  of  fact,  1332. 
questions  presented  for  review,  1336. 
rules  of  court  on,  1337. 
scope  and  extent  of  review,  1337. 
verdict  and  findings,  1332. 
salaries  of  officers  of,  99. 
writ  of  prohibition,  concurrent  jurisdic- 
tion, 1320. 

SUPREME  COURT  LIBRARY 
librarian    of    to    furnish    duplicates    of 
books  to  law  library,  612. 

SUPREME    COURT    REPORTS.     See   tit 
Reports  of  Supreme  Court 

SURETY.    See  tit  Undertaking, 
for  support  of  wife  and  children,  2070. 
on  appeal  to  superior  court,  exceptions, 
1708. 

SURETY  INSURANCE 
includes  what,  54. 

SURETYSHIP 

as  to  generally,  annotation,  1241,  2998. 
duty  of  creditor  toward  surety,  2998. 
guaranty  of  payment  of  note,  2998. 
liability  of  surety 

as  to  generally,  1241. 

on  bond  of  salesman,  2998. 

on  bond  of  receiver,  conclusiveness  of 
judgment,  2999. 

SURFACE      AND      UNDERGROUND 
STREAMS.    See  Ut  Water  Rights. 

SURF  FISH 

penalty  for  catching,  2122. 

SURVEYOR.    See  tit  County  Surveyor. 
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SURVEYOR-QENERAL 
application  to  purchase  land  to  be  ap- 
proved by,  372. 
appointees  of,  47. 

salary  of,  47. 
copy  of  field  notes  for  to  be  made  by 

county  surveyor,  616. 
county  surveyor  must  assist  when,  615. 
duties  of  in  lands  unclaimed,  duties  of  in 

recession,  411. 
duty  of, on  application  for  purchase  of 

state  lands,  372. 
location  agent  for  state,  371. 
salary  of,  47. 

of  appointees  of,  47. 
to  approve  application  to  purchase  land, 

373. 
to  determine  amount  of  land  state  is  en* 

Utied  to,  374. 
to  issue  Indemnity  certificates  of  loca> 

tion  or  scrip,  375. 

SURVEYS 
of  counties,  annotation,  506. 
of  lands  uncovered  by  recession,  validat- 
ing, 413. 

SURVIVORSHIP.     See  tit   Transfer  and 
Survivorship, 
as  to  generally,  annotation,  1012. 

SWAMP      AND     OVERFLOWED,      ETC., 
LANDS.  See  tit  Reclamation  Districts, 
annotation,  2568. 
duplicate    patent    to    swamp   lands,    i» 

suance  of,  421. 
tide-lands,  meaning  of  phrase,  381. 

SWANS 

killing  a  misdemeanor,  2116. 

SWITCH 

tampering  with  a  misdemeanor,  2108. 
TALLY  LIST.    See  Ut  Elections, 
to  be  provided  at  elections,  128. 
"TARE" 
on  baled  hops,  and  are  of  personal  prop- 
erty, 1014. 
TAX-ASSESSMENT.       See    Uts.     Assess- 
ments; Collection  of  Property  Taxes; 
Taxes  and  Taxation. 

TAX-COLLECTOR.      See    tit    Taxes    and 
Taxation, 
authority  to  serve  notice,  480. 
compensation  for  serving  notice,  480. 
duties  of,  581. 
salary  of.    See  tit  Salaries  and  Fees  of 

County  Officers, 
settlement  with  auditor,  3613. 
when  to  be  made,  3613. 
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TAX-COLLECTOR  (continued) 
to  be  charged  with  full  amount  of  taxes, 

3611. 
to  keep  record  of  sale  of  property  for 

taxes,  476. 
to  publish  notice  containing  what,  2587. 
to  represent  state  in  tax-sale,  480. 
TAX-DEED.     See  tit.  Coll«ctlon  of   Prop, 
erty  Taxes, 
as  to,  annotation,  428. 
controller  to  furnish  blank,  478. 
deed  to  purchaser  at  tax-sale,  481. 

form  of,  481. 
form  of,  477. 

made  after  five  years,  477. 
.    no  charge  for,  478. 

recitals  In,  conclusive  evidence  of  what, 
483,  3614. 
primary  evidence  of  what,  483. 
recordation  of,  478. 
state  lands  not  fully  paid  for,  478. 
TAX-SALE 
as  to,  annotation,  427. 
due  process  of  law  in,  2386. 
redemption  from,  annotation,  426. 
TAX-TITLE 

as  to,  annotation,  428. 
TAXES  AND  TAXATION 
as  to  generally,  annotation,  424,  2577. 
abstract  of  mortgages  to  be  furnished  as- 
sessor by  auditor,  444,  3608. 
action  for  recovery  of  taxes,  3598. 
advisory  board  to  co-operate  with  county 

assessors,  2595. 
against  companies.    See  tits.  Insurance; 
Insurance  Commissioner, 
payable  on  demand,  86. 
amount  of  personal  tax  to  be  collected, 

how  determined,  2589. 
and  exclusion  of  school  districts,  215. 
annual  statement  by  companies,  3588. 
assessment  and  levy  of  taxes,  3594. 
as  to  how  made,  433,  3580. 
assessment-books,  3582. 

correction  of  errors  in,  495,  3620. 
corporation   assessed   where   property 

situated,  3581. 
ferries  between  two  counties,  3581. 
firm    or    corporation    assessed    where 

property  situated,  3581. 
franchises,  3585. 

municipal  and  privileges,  3586. 
how  made,  433,  3580. 
how  property  listed,  3582. 
municipal    franchises    and    privileges, 
3586. 


TAXES  AND  TAXATION  (conUnued) 
of  taxable  property,  3580. 
on  bank  stock,  3584. 
record  of  assessment  for  state  taxes, 

3595. 
segregation  by  assessor,  3605. 
statement  to  be  demanded  by  assessor, 
3580.  ^ 

what  statement  to  contain,  3580. 
tax  on  bank  stock,  3584. 
tax   on   gross   premium   of  insurance 

companies,  3584* 
toll-bridges  between  two  counties,  3581. 
toll-roads,  how  assessed,  3583. 
water  ditches,  how  assessed,  3583. 
assessment  by    two   or   more   counties, 
cancelation    of    double    assessment, 
3615. 
assessment   for   state  taxes,   reocx'd   of, 

3595. 
assessment  of  railways.    See  tit.  Assess- 
ment of  Railways. 

assessment-books,  3582. 
correction  of  errors  in,  495,  3620. 

assessor,  advisory  board  to  co-operate 
with,  2595. 

assessor,  report  by  as  to  property  re- 
garded as  not  operative,  3589. 

assessor  to  be  furnished  abstract  of 
mortgages  by  county  recorder,  444. 

assessor  to  demand  statement,  3580. 
what  statement  to  contain,  3580. 

assessor  to  be  furnished  abstract  of 
mortgages  by  county  auditor,  3606. 

auditor  to  furnish  assessor  personal 
property  receipts,  451. 

auditor  to  deliver  duplicate  assessment- 
book  to  collector,  2586. 

auditor  to  prepare  duplicate  statement 
showing  what,  3610. 

auditor's  statement  to  show  what,  2586. 

authorized  agent  of  corporation  to  fur- 
nish statement  to  state  board  of 
equalization,  439. 

bank  stock,  tax  on,  3584. 
method  of  assessment,  annotation,  430. 

banks,  real  estate  of,  equalizing  assess- 
ments on,  3604. 

banks,  statement  by,  3591. 

basis  of  taxation  for  counties,  442. 

cancelation  of  double  assessment,  3615. 

certificate  of  sale,  clerical  errors  in  may 
be  corrected,  2588. 

certified  copies  of  assessment-books  for 
city,  etc.,  438. 
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TAXES  AND  TAXATION  (conUnued) 

clerical  errors  in  asseBsmentpbooks,  cor- 
rection of,  495. 

clerical  errors  in  certificate  of  sale  may 
be  corrected,  2588. 

collateral-inheritance  and  succession  tax. 
See  tit  Collateral-Inheritance  Tax. 

collection  of  property  taxes.  See  tit.  Col- 
lection of  Property  Taxes. 

collection  of  taxes  by  assessor  for  per- 
sonal property,  493. 

colleges  exempt  from,  2981. 

corporation,  authorized  agent  of  to  fur- 
nish statement  to  state  board  of 
equalization,  439. 

correction  of  errors  in  assessment-book, 
495. 

counties,  reimbursement  until  1918,  3607. 

county  recorder  to  furnish  assessor  ab- 
stract of  mortgages,  444. 

county  treasurer,  semi-annual  settle- 
ments, 2590. 

debtor  may  contract  to  pay  taxes  on 
mortgage,  434. 

definition  of  terms,  431. 

delinquent  taxes,  penalty,  2587. 

delinquent,  when  tax  becomes,  penalties, 
2587,  3613. 
second  instalment,  3613. 

districts,  reimbursement,  of,  3607. 

duties  of  auditor  in  relation  to  personal 
property  receipts,  451. 

equalization  of  assessments  on  real  es- 
tate of  banks,  3604. 

equalization  of  taxes.  See  tits.  County 
Boards  of  Equalization;  State  Board 
of  Equalization. 

estimates  by  state  board  of  equalization 
where  no  report  furnished,  3593. 

exemption  from  tax  of  veterans,  pro- 
cedure, 2580. 

expense  of  county  treasurer,  3607. 

ferries  between  two  counties,  how  as- 
sessed, 3581. 

for  bonds  of  high  school  district,  223. 

for  high  schools.  See  tit.  School-Taxes 
and   Funds. 

franchises,  lien  for  taxes  on,  3597. 

franchises,  tax  on,  3585. 
"gross    receipts    from    operation''    de- 
fined, 3586. 
municipal,  and  privileges,  tax  on,  3586. 

gross  receipts  from  operation  of  a  fran- 
chise defined,  3586. 

how  property  listed  for  taxation,  3582. 


TAXES  AND  TAXATION  (continued) 
improvements  not  to  be  removed  from 

property  sold  for  taxes,  2588. 
index  to  assessment-books,  437. 
certified  copies  of  for  cities,  etc.,  438. 
index  to,  437. 
insiirance  commissioner,  report  by,  3590. 
insurance  companies,  tax  on  gross  pre- 
miums of,  3584. 
land  sold  for  taxes  encumbered  by  mort- 
gage or  trust  deed,  3614. 
laws  in  effect,  3608. 
legislative   construction   of    amendment 

of  1917,  3608. 
levy  and  assessment  of,  annotation,  425. 
supervisors   to   regulate   county   rate, 
2585. 
levy  of  taxea 
as  to  generally,  3594. 
amount  required  for  the  several  funds, 

450. 
of  state  school-tax,  3610. 
statement  of  tax-rate  sent  to  controller, 

3610. 
supervisors  to  regulate  county  rate  of 
taxation,  3610. 
license-tax.    See  tit  License-Tax. 

as  to,  2589. 
lien  for  taxes  on  property  and  franchises, 
3597. 
*     listing  property  for  taxation,  method  of, 
3582. 
money  credited  to  what  fund,  3606. 
mortgages,  abstract  of  to  be  furnished 
assessor   by    county    recorder,    444f 
3608. 
mortgage,   land   sold   for   taxes   encum- 
bered by,  3614. 
municipal  franchises  and  privileges,  tax 

on,  3586. 
national  bank  stock  to  be  assessed,  3578. 

reductions,  3578. 
necessity  for  payment  of  in  title  by  ad- 
verse possession,  1385. 
notice  by  assessor  of  property  regarded 

as  non-operative,  3589. 
"operative  property,"  defined,  3587. 
notice  by  assessor  as  to  property  re- 
garded as  not,  3589. 
partial  redemption  from  tax-sale,  3615. 
payment  of,  suspension  of  corporate  pow- 
ers for  failure,  3599. 
proceedings    for    relieving    forfeiture, 
3602. 
penalty  added  to  delinquent  tax,   2587, 
3613. 
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TAXES  AND  TAXATION  (continued) 
personal    property,    assessor   to    collect 

taxes  on,  493. 
personal  tax,  amount  to  be  collected  how 

determined,  2589. 
poll-tax.    See  tit.  PoM-Tax. 
procedure  for  relieving  corporation  from 
forfeiture  for  non-payment  of  taxes, 
3602. 
property  exempt  from  taxes,  annotation, 

425. 
property,  how  assessed,  433. 
property,  lien  on  for  taxes,  3597. 
property  subject  to  taxation,  3578. 
public  utilities  to  pay  state  taxes,  3583. 
railways,  record  of  assessment  of,  441. 
reassessment,  3599. 
record  of  assessments  for  state  taxes, 

3595. 
record  of  assessment  of  railways,  441. 
recovery  of  taxes,  annotation,  426. 
redemption,  partial,  ftom  tax-sale,  3615. 

annotation,  426. 
refund  to  purchaser  not  finally  awarded 
property,  501. 
purchaser  not  finally  awarded  property 
entitled  to  refund,  501. 
refunding  taxes,  annotation,  427. 
reimbursement   of   counties   until   1918, 

3607. 
reimbursement  of  districts,  3607. 
report  by  insurance  commissioner,  3590. 
report  on  corporations  by  secretary  of 

state,  3592. 
•ale  of  property  for  taxes 
as  to  generally,  496. 
advertising  may  be  at  county  expense 

when,  497. 
copy  of  notice  to  be  mailed  to  last 

owner,  496. 
county  expense,  advertising  of  may  be 

when,  497. 
deed  of  purchase,  500. 
form  of,  500. 
no  charge  for,  501. 
distribution  of  moneys  received  from 

sale,  500,  3622. 
expenses  of  notice,  497. 
money  credited  to  what  fund,  3606. 
no  charge  for  deed,  501. 
notice,  expenses  of,  497. 
property  may   be   sold  for  less  than 

taxes  and  penalties  when,  497. 
publication  of  notice,  496. 
sale  of  property  bought  for  delinquent 
tax,  annotation,  3620. 
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TAXE8  AND  TAXATION  (continued) 
sale  to  highest  bidder,  496. 
recorder's  notation  of  sales,  501. 
tax-collector's  report  of  sales,  501. 
sale  of  property  sold  for  taxes,  annota- 
tion, 3620. 
segregation  by  assessor,  3606. 
settlements  of  county  treasurer  semi-an- 
nually, 2590. 
expenses  of  county  treasurer,  2590. 
shares  of  stock  in  corporation,  valuation 
of  for,  429,  3578. 
in  national  banks,  3578,  3584. 
assessor's  duty  in  assessing,  3579. 
state    board    of    equalization.     See    tit. 

State  Board  of  Equalization, 
statement,  assessor  to  demand,  3580. 
by  banks,  3591. 

estimate  by  state  board  of  equaliza- 
tion where  none  furnished,  3500. 
what  to  contain,  3580. 
tax  becomes  delinquent  when,  3513. 

second  instalment,  3613. 
tax  to  meet  deficiency  in  state  revenue, 

3607. 
tax-deed.     See  tit  Tax-Deed. 
as  to  generally,  annotation,  428. 
what   recitals  in   are   conclusive   evl* 
dence,  3614. 
tax-sale,  annotation,  427. 
tax-titie,  annotation,  428. 
taxable  property,  how  assessed,  3580. 
taxes  and  lien  on  securities,  433. 
taxes  paid  to  state  treasurer,  3597. 
taxes  payable  when,  3596. 
toll-bridges  between  two  counties,  how 

assessed,  3581. 
toll-roads,  how  assessed,  3583. 
trust  deed,  land  sold  for  taxes  encom- 

bered  by,  3614. 
water  ditches,  how  assessed,  3583. 
when  taxes  are  payable,  3596. 
when  tax  becomes  delinquent,  3613. 
second  instalment,  3613. 

TAXICAB  AUTOMOBILE 
exemption  of,  3100. 

TEACHERS 

certificates  of.    See  tits.  County  Boards 
of  Education;   State  Board  of  Edu- 
cation, 
restoration  of  lost  or  destroyed,  244. 

credentials   for   high-school  certiflcatea. 
3466. 

dismissal  of,  236. 

eligibility  of  holders  of  certificates,  236. 

general  duties  of,  204>  3494. 
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TEACHERS  (continued) 
home,  qualifications  of,  2474. 
order  for  text-books  by,  3496. 
register  of  destroyed,  how  substituted, 

206. 
school    month,    what    constitutes,    206, 

3496. 
where  may  teach,  236. 

TEACHERS'  INSTITUTES 

annual,  176. 

school  trustees  meeting,  17S. 
expenses,  how  paid,  177. 
fee  for  certificate  to  be  paid  into  funds 

of,  178. 
length  of,  177. 

TEAM    INSURANCE 
includes  what,  56. 

TELEGRAPH  AND  TELEPHONE  CORPO. 
RATIONS 

as  to  generally,  annotation,  943. 

clandestinely  learning  contents  of  mes- 
sage, penalty,  3291. 

franchise  or  grant  of,  construction,  anno- 
tation, 943. 

grant  of  franchise,  municipal  grant  inef- 
fective, 944. 

mistakes  in  transmission  or  delivery,  pro- 
vision limiting  liability,  944. 

municipal  control  under  police  power, 
944. 

right  of  way  in  public  highways,  944. 

telephones,  proper  connection,  presump- 
tion as  to,  944,  945. 

vested  rights,  conditions,  944. 

TELEGRAPH   AND  TELEPHONE   LINES 

Injuring,  a  misdemeanor,  2109. 

TELEGRAPH  AND  TELEPHONE  MES- 
SAGE 

disclosing  contents  of,  penalty,  2114. 
TELEPHONE  EXCHANGE  OPERATOR 

for  capitol  building  and  grounds,  98, 
TENANCY   FOR  YEARS 

as  to,  annotation,  997. 
TENANCY  IN  COMMON 

by  husband  and  wife  of  property,  2833. 
TENANT.    See  tit  Lease. 

removal  of  fixtures  by,  annotation,  1017. 
TENANT   FOR   LIFE 

heirs  of,  take  as  purchasers  when,  anno- 
tation, 992. 
TENANT  FOR  YEARS 

as  to  rights  of,  annotation,  997. 
TENDER 

as  to  generally,  3207. 

by  which  homestead  held,  1061. 


TENDER   (continued) 
construction  of,  1966. 
necessary  for  specific  performance  when, 

1292. 
pleading  and  objects  of,  2027. 
trespassing  on,  penalty,  2106. 
waiver  of  sufQciency  of,  2027. 

TENEMENT  HOUSE  ACT 
constitutionality  of,  2389. 

TERMS.     See  tito.  Definition;  Words  and 
Phrases, 
used  in  Political  Code,  defined,  2355. 

TESTAMENTARY    CAPACITY.     See    tit. 
Wills, 
as  to  generally,  annotation,  1848. 
TEXT-BOOKS 
compilation  of  to   be  arranged   for  by 

state  board  of  education,  164,  3467. 
copyright  of  compiled  books  to  be  taken 

out  by,  164. 
free  for  state  institutions,  2466. 
order  for  by  teachers,  3471. 
order  for  from  head  of  state  institution, 

3469. 
preference  to  be  given  to  those  written, 

etc.,  in  California,  167. 
refusal  to  use  prescribed,  penalty,  2076. 
to  be  printed  by  superintendent  of  state 

printing,  165. 

THINGS  IN  ACTION.     See  tit  Chosea  In 
Action. 

TICKETS.     See  tit.  Election  Tickets  and 
Ballots, 
giving  lot  with  prohibited,  2104. 
selling  to  person  not  entitled  to  use,  pen- 
alty, 4096. 

TIDE-LANDS 

accretions,  2545. 

adverse  possession,  2545. 

and  littoral  rights,  2544,  2646. 

construction  of  railroad  on,  accretions, 
2545. 

discontinuance  of  railway  track  on,  2545. 

estoppel  of  state  to  claim,  2545. 

improvement  of,  2546. 

lease  of,  2546. 

littoral  rights,  2544. 
right  of  access,  2545. 

meaning  of  phrase,  381. 

sale  of  and  patent  to,  2546. 
TIME 

extension  of.    See  tit.  Extension  of  Time, 
annotation,  1722. 
TIME-BOOK 

to  be  kept  by  county  recorder,  587. 
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TIME   OF   COMMENCING  ACTION 

acknowledgment  taking  out  of  statute, 

annotation,  1404,  1405. 
actions  for  relief  not  otherwise  provided 

for,  annotation,  1398,  1399. 
defendant  out  of  state,  exception,  1400, 

1401. 
demand  necessary  when,  1387. 
exception,   where   defendant  out   of  the 

state,  annotation,  1400,  1401. 
for  the  recovery  of  real  property,  as  to 
generally,  1380. 
adverse  possession  under  written  in- 
struments,  annotation,   1383. 
possession  presumed  when,  annotation, 

1382. 
seizure    within    five    years    necessary 
when,  annotation,  1381. 
form  of  action  immaterial,  1387. 
four  years  limitation,  1387. 
action  by  beneficiary  of  trust,  1389. 
action  for  accounting,  1389. 
action  for  breach  of  written  contract, 

1389,  1390. 
action  for  broker's  commission  for  sale 

of  real  estate,  1389. 
action  for  specific  performance,  1389. 
action  on  administrator's  bond  for  ac- 
counting, 1390. 
action  to  foreclose  mortgage,  1390. 
action  to  recover  interest  on  coupons, 

1390. 
action  to  recover  money,  1390. 
action  upon  mortgage  conditioned  for 
performance  of  duties  prescribed, 
and  not  repayment  of  money,  1391. 
action  upon  note  and  mortgage,  1391. 
in  actions  against  directors,   stockhold- 
ers, etc.,  of  corporations,  annotation, 
1402,  1403. 
limitation  laws  of  other  states,  effect  of, 

annotation,  1405. 
new  promise  taking  out  of  statute  must 

be  in  writing,  1404,  1405. 
not  applicable  to  actions  against  direc- 
tors, general  limitations,  annotation, 
1402. 
one  year,  annotation,  1397,  1398. 
six  months  limitation,  annotation,  1398. 
three  years  limitation,  annotation,  1391, 

1395. 
two  years  limitation,  1395. 
within  four  years,  1387. 
within  one  year,  annotation,  1397,  1398. 


TIME   OF  COMMENCING   ACTION    (con- 
tinued) 
within  six  months,  annotation,  1398. 
within  three  years,  annotation,  1391, 1395. 
within  two  years,  annotation,  1395. 

TITLE 

action  to  quiet.  See  tit  Action  to  Quiet 
Title. 

at  time  of  performance  controls,  1278. 

by  adverse  possession,  1385. 

by  prescription,  1386,  3824. 

disputed.    See  tit.  Disputed  Titles. 

of  purchaser  of  real  property  under  exe- 
cution, 1595. 

what  passes  in  transfer,  annotation,  1025. 

TITLE  INSURANCE 
includes  what,  54. 

TITLE   INSURANCE  CORPORATIONS 

certificate  of*  Insurance  commissioner 
necessary  to  do  business,  928. 

combined  title  insurance  and  trust  com- 
pany, 927. 

further  powers  of,  927. 

guarantee  fund  of,  925. 

insurance  commissioner,  certificate  of 
necessary,  928. 

investments  of,  925. 

loan  to  directors,  officers,  and  employees 
prohibited  and  penalty,  928. 

must  have  certificate  of  Insurance  com- 
missioner, 928. 

penalty  for  loan  to  directors,  officers,  and 
employees,  928. 

policy  of  title  Insurance  defined,  927. 

subject  to  Insurance  laws  and  Insurance 
commissioner,  925. 

surplus  fund  of,  926. 

TOBACCO 

selling  to  minors,  penalty,  2075. 

TOLL-BRIDGES 

and  ferries,  annotation,  354. 

not  to  be  within  one  mile  of  another, 
when,  355. 

provisions  as  to  not  applicable  to  munici- 
pal ferry,  356. 

rates  of  toll  to  be  posted  by  t(Hl-roads, 
942. 
annotation,  354. 

TOLL-ROADS 
all  governed  by  provisions  of  state,  353. 
assessment  for  purposes  of  taxation.  See 

tit.  Taxes  and  Taxation. 
acquisition  of  land  by  grant  for,  353. 
franchise,  forfeiture,  annotation,  942. 
grant  of  land  for,  353. 
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TOLL.ROADS   (continued) 
plat  must  be  made  before  tolls  are  fixed, 

353. 
provisions  apply  to  all»  353. 
requirement  as  to  posting  rates  of  toll, 

constitutionality,  annotation,  942. 
tolls  not  to  be  fixed  before  plat  is  made, 

353. 

TOLLS.     See  tits.  Toll-Bridges;    Toli-Fer- 
ries;  To  1 1- Roads. 

TOOLS 

furnished  by  employer,  as  to  generally, 
annotation,  1192. 

TORTS  AND  WRONGS 

anticipated  damages,  1284. 

civil  libel,  annotation,  1282. 

conversion  of  personal  property.  See  tit. 
Conversion  of  Personal  Property. 

damages  for,  as  to  generally,  annotation, 
1281. 

malicious  prosecution,  as  to  generally, 
annotation,  1282. 

measure  of  damages  for,  as  to  generally, 
annotation,  1282,  1284. 

of  married  women,  860. 

of  officials,  liability  on  bond,  1281. 

wrongful  occupation  of  real  property,  an- 
notation, 1284. 

TOWNS 
certified  copies  of  assessment-book  for, 
438. 

TOWNSHIP  OFFICERS 
as  to  number  and  designation  of,  520. 
additional,  520. 
fees  of,  796. 

incumbents  not  affected  by  article,  521. 
supervisors  shall  divide  county  in  town- 
ships for  purposes  of  electing,  521. 

TOWNSITES.     See  tit.  Public  Lands. 

TRACKS.     See  tit.  Street  Railroad  Corpo. 
rations. 

TRADE 

contracts  in  restraint  of,  annotation, 
1106. 

TRADE-MARKS 

adopting  name  for  farm  or  real  estate, 
effect  of  registering,  366. 

assignment  of,  367. 

exclusive  use  of,  records,  367. 

infringement,  2906. 

injunction  to  prevent  infringement  of, 
367. 

ownership  of,  367. 


TRADE-MARKS  (continued) 
records  of,  367. 

by  whom  to  be  kept,  367. 
use  of  name  as  trade-mark,  367. 
use  of  trade-mark  of  labor  union,  3251. 
TRAINS 

trespassing  on,  penalty,  2108. 
TRANSCRIPT 
of  judgment  filed  with  any  county,  judg- 
ment becomes  a  lien  there,  1586. 
of   shorthand    notes,    fees    for   making, 

1367. 
on  appeal.    See  tit.  Appeal  and  Error. 
TRANSFER 
as  to  in  general,  annotation,  1017. 
as  to  what  may  be  transferred,  annota- 
tion, 1018. 
by  deed.    See  tit.  Deeds. 
delivery  essential  to,  annotation,  1022. 

constructive  delivery,  annotation,  1023. 
effect  of  transfer,  incidents  of,  annota- 
tion, 1026. 
what  title  passes,  annotation,  1025. 
fraudulent     See  tit  Fraudulent  Convey- 
ances, 
grants  of.    See  tit.  Grants, 
mere   possibility   coupled   with   interest 
can  not  be  transferred,  annotation, 
1018. 
of  obligation.    See  tit  Obllgatlona. 
of  personal  property,  gifts.    See  tit  Gifts, 
recording  of  transfer.    See  tit  Record- 
ing, 
under  sale  and  delivery,  1031. 
of  real   property,   easements  that   pass 
with  land,  annotation,  1027. 
"encumbrances"  embraces  what  anno- 
tation, 1030. 
fee  simple  title  presumed  when,  anno- 
tation, 1028. 
Implied  covenants,  annotation,  1027. 
recording  of  transfer.    See  tit.  Record- 
ing, 
requisites  for  transfer  of  certain  es- 
tates, annotation,  1027. 
TRANSFER   AND  SURVIVORSHIP 
as  to  generally,  annotation,  1012. 
TRANSFER  OF  CAUSE 
from  justices'   court  to   superior  court 
annotation,   1630. 
TRANSMITTING    ELECTION    RETURNS. 

See  tit.  Canvass  of  Election  Returns. 
TRAVELING  EXPENSES 
allowance  of  to  school  superintendents, 

175. 
of  state  board  of  equalization,  449. 


GKNKBJkMj    nn>B3X. 

[Black-faced  numerals  indicate  jMiffes.] 

TREASURER.  See  tits.  County  Troaaurer ;      TRIAL  (continued) 
State  Treaaurer. 
duty  of  in  relation  to  poll-tax  blanks  and 

receipts,  494, 
joint  statement  of  and  auditor,  678. 

TREASURY.     See  tits.  County  Treasury; 
State  Treasury, 
count  of  money  in,  93,  572. 

TREE-SQUIRRELS 

killing  prohibited  when,  2117. 

TRESPASS  ON  REALTY 

limitation  of  action,  fraudulent  conceal- 
ment, 1395. 

on  oil  lands  or  claims,  recovery  of  pos- 
session, 2932. 

TRESPASSING  ANIMALS 
duty  to  restrain  animals  from  trespass* 
ing,  3022. 
construction  of  statutes,  8022. 
injunction  against  trespass,  3022. 
right  to  kill  dogs  when  worrying  sheep 
or  fowls,  3022. 

TRIAL.    See  tits.  Issue;  Trial  in  Criminal 
Action, 
as  to  conduct  of,  annotation,  1535-1537. 
by  court.    See  tit  Trial  by  Court, 
by  referees.    See  tit  Referees, 
change  of  place  of.     See  tit  Change  of 

Venue, 
charge  to  jury,  annotation,  153S-1540. 
continuance  of 
for  absence  of  witness,  3077. 

affidavit  to  procure,  sufficiency,  3077. 
for  absence  of  defendant,  sufficiency  of 

showing,  3077. 
when  properly  denied,  3077. 
criminal   action,   of.     See   tit   Trial   of 

Criminal  Action, 
exceptions.    See  tit  Exceptions, 
facts  provable  on,  annotation,  4063. 
how  and  what  issues  to  be  tried,  1930. 
in    justices'    courts.     See    tit    Justices' 

Courts, 
issues  of  law  and  fact  trial  of,  3976. 
misconduct  of  prosecuting  attorney,  an- 
notation, 2236. 
motion  to  postpone  for  absence  of  testi- 
mony, requisite  of,  1530. 
annotaUon,  1531. 
new  trial.    See  tit  New  Trials, 
notice  of,  1530. 
parties  may  bring  issue  to,  annotation, 

1530. 
place  of.    See  tit  Place  of  Trial, 
change  of.    See  tit  Change  of  Venue. 
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postponement  of,  annotation,  3977. 
proceedings  in  case  juror  become  sick, 
1540. 

TRIAL  BY  COURT 
as  to  without  a  jury,  when  had,  1931. 
argument,  1545. 
decision  of  court  1545,  3978. 
findings.    See  tit  Findings, 
judgment  as  to,  1546-1549. 
when  and  how  jury  may  be  waived,  3082. 

TRIAL  BY  JURY 

as  to  generally,  3079. 

conduct  of  court  toward  witness,  8079. 

demonstrative    evidence,    exhibiting    In- 
jured arm  to  jury,  3079. 

introduction  of  evidence,  waiver  of  ob- 
jection, 3079. 

instructions  to  jury,  3079. 

misconduct  of  counsel,  3080. 

opening  statement  of  counsel,  8080. 

Questions  for  court  and  jury,  3080. 

reopening    case    for    further    evidence, 
3060. 

taking  exhibits  to  jury-room,  3060. 

variance,  3061. 

view  of  premises,  change  in  condition, 
3061. 

verdict 
as  to  generally,  3081. 
general  and  special,  3081. 

withdrawal  of  evidence,  3061. 

TRIAL  OF  CRIMINAL  ACTION 
as  to  generally,  2186. 

annotation,  2184-2196. 
accomplices 
corroboration  of  necessary  when,  3303. 
not  necessary  in  trial  of  charge  of 
larceny,    by    confidence    game, 
3300. 
not  necessary  in  trial  of  charge  of 
prize-fighting,  3256. 
testimony  of  not  to  be  rejected,  3302. 
accomplice,  testimony  of,  4138. 
accused  as  witness,  3312. 
alibi 
as  raising  reasonable  doubt,  3299. 
instruction  as  to,  3299. 
appeals  in.    See  tit  Appeal  and  Error  (in 

criminal  cases), 
arrest  of  judgment     See  tit  Arrest  of 
Judgment, 
motion  in,  3306. 
bills  of  exception.     See  tit  Bills  of  Ex- 
ception. 
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TRIAL   OF  CRIMINAL   ACTION    (contin- 
ued) 
challenges  of  defendant  to  Jurora,  3298. 
change  of  judges  during  trial,  2178,  3297. 
conduct  of  bystanders,  3298. 
conduct  of  Jury  after  case  is  submitted, 

2198. 
contempt   of   witness,   accused   as    wit- 
ness, 3312. 
conviction  can  not  be  had  upon  uncor- 
roborated testimony  of  accomplice, 
2197,  3303. 
exception  in  prosecution  on  charge  of 
larceny   by   means   of   confidence 
game,  3302. 
exception  in  prosecution  on  charge  of 
prize-fighting,  3256. 
'  discharge  of  Jury  before  verdict,  2199. 
duty  of  court,  2195. 
evidence  in  crlnnlnal  trial 
as  to  generally,  2187-2194,  3299,  4137. 
accomplice,  testimony  of,  4138. 
admissions  and  confessions,  3300. 
character  of  accused,  3301. 
circumstantial  evidence,  3301. 

■ 

confessions,  3300. 

corroboration  of  accomplice  necessary, 
3302. 
exceptions,  3256,  3302. 
evidence  of  motive,  3301. 
evidence  of  other  crimes,  3301. 
photographs,  3302. 

testimony  at  former  trial  or  at  pre- 
liminary hearing,  3302. 
execution.    See  tit.  Execution, 
former  Jeopardy,  plea  of,  3297. 
granting  new  trial  in,  4141. 
informing  defendant  of  right  to  counsel, 

3294. 
instructions  to  jury 
as  to  generally,  2194-2196,  3303. 
as  to  conviction  of  lesser  offense,  3303. 
as  to  alibi,  8299. 

as  to  reasonable  doubt.    See  tit  Rea- 
sonable  Doubt. 
judgment.     See  tit  Judgment. 

time  of  pronouncing,  3308. 
new  trial.    See  tit  New  Trial. 
as  to  generally,  3304. 
argument  and  misconduct  of  counsel, 
3304. 
duty  and  province  of  district  attor- 
ney, 3307. 
conduct  of  bystanders,  3298. 
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TRIAL   OF  CRmiNAL   ACTION    (conUn- 
ued) 

misconduct  of  court 
as  to  generally,  8307. 
as  to  remarks  of  court,  2196,  3308. 
examination  of  jurors  and  witnesses 

by  judge,  3308.   - 
ordering  witness  into  custody,  3308. 
misconduct  of  jury,  3808. 
going  to  scene  of  the  crime,  3078. 
Intoxication,  3078. 
postponement  of,  2178. 
prisoner  material   witness   for  prosecu- 
tion, manner  of  production,  3312. 
prosecution   to  be  in   name   of  people, 

3249,  3294. 
reading  complaint  to  accused,  3297. 
reasonable  doubt     See  tit   Reasonable 

Doubt 
remarks  of  court  addressed  to  counsel, 

2196,  3308. 
remarks  of  court  during  trial,  2196,  3308. 
removal    of    action    before,    annotation, 

2177. 
rights  of  accused,  3291,  4130. 
separate  trials,  3299. 
substitution  of  judges  in  criminal  actions, 

2178,  3297. 
taking  exhibits  to  jury  room,  3304. 
testimony  of  accomplice,  4138. 
verdict     See  tit  Verdict 
view  of  premises,  4188. 
TRICYCLE 
franchise  for  to  be  regulated  by  board 
of  supervisors,  550. 
TROUT 
golden.    See  tit  Golden  Trout, 
protection  of,  2126,  4119. 

steel-head  trout  excepted,  2126. 
sale  of  prohibited,  4120. 
TROVER  AND  CONVERSION 
as  to  generally,  3021. 
by  contractor  removing  debris  from  lot 

3021. 
Intent  or  knowledge,  sale  of  wine  bar- 
rels, 3022. 
measure  of  damages,  3022. 
TRUST  COMPANY 
combined  title  insurance  and,  927. 
dissolution  of,  voluntary,  3148. 
TRUST  DEED.    See  tit  Mortgage  of  Real 
Property, 
foreclosure  of.     See  tit  Foreclosure  of 

Mortgages, 
of  separate  property  of  husband  or  wife, 
2831. 


TRUST  PROPERTY 

action  for  damages  for  conversion  of, 
1285. 

TRUST   RELATIONS 
limitation  of  action,  1390. 

TRUSTEES.  See  tits.  Board  of  Trustees; 
Trusts. 

compensation  of,  1216. 

guilty  of  embezzlement  when,  2100. 

fee  in  land  not  necessarily  taken  by  trus- 
tee, 1006. 

nomination  by  cestui  que  trust,  1217. 

of  law  library.    See  tit.  Law  Library. 

of  estates  of  decedents,  superior  court 
does  not  lose  jurisdiction  by  final 
distribution,  192& 

of  estates  of  missing  persons.     See  tit 

Estates  of  Missing  Persons, 
sale  by,  2984. 

action  to  vacate,  2985. 
transactions    between    and    beneficiary, 

2985. 
use  of  word  "trustee,"  kinds,  notice  of 

effective,  1002. 
vacant  trusteeship  filled  by  court,  1217. 

TRUSTS.     See  tits.   Trustees;    Uses   and 

Trusts, 
as  to  in  general,  annotations,  1211-1213. 
action  to  declare,  2983. 
agent  receiving  bonus,  1211. 
compensation  of  trustees,  1216. 
constructive,  1213. 
creation  of 

as  to  generally,  1212,  1217,  2983. 

by  will,  1212. 

holding  corporate  stock  in  trust,  2984. 

purchase  of  property  for  client,  2984. 

testamentary  character  of  instrument^ 
2984. 
delivery  of  key  to  safe  containing  money, 

1211. 
directors  of  corporation  as  trustees,  1214. 
distribution  in,  acceptance,  1212. 
for  benefit  of  third  persons,  as  to  gener- 
ally, annotations,  1215,  1216. 
involuntary,  fraudulent  distribution,  1213. 
limitation  of  action  in  case  of  resulting 

trust,  2985. 
relation  of  attorney  and  client  is  one  of, 

1215. 
reservation  of  power  of  revocation,  1217. 
resulting  trust,  2985. 
revocation  of  trust,  2985,  3860. 
statute  of  frauds,  2985. 
unlawful,  annotation,  1040. 
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TRUSTS  AND  TRUSTEES.    See  Ut  Uses 
and  Trusts, 
as  to  generally,  annotations,  1000-1010. 

TUBERCULOSIS    HOSPITAL 
as  a  nuisance,  1307. 

TUNNEL    RIGHTS.      See   tit    Mines   and 
Mining. 

UNBORN  CHILDREN.     See  tit  Children. 

UNCLAIMED  FUNDS 
in  hands  of  receiver.    See  Ut  Receivers. 

UNCLAIMED   PROPERTY 
proceeds  of  sale  of,  disposition  of,  366. 

UNDERTAKING.     See  Ut  Surety. 
code  undertakings,  requisites  of,  1723. 
Justification    by    corporate    sureties    on 

bonds,  1724. 
on  appeal.    See  tit  Undertaking  on  Ap- 
peal, 
to  superior  court,  1707. 
to  stay  execution  on  proceedings  on  ap- 
peal, 1664. 

UNDERTAKING  ON  APPEAL 
as  to  generally,  1707. 
exception  to  sureties  on,  1708. 
time  of  filing  appeal,  1708. 
to  pay  costs  of  transcript  new  and  alter- 
native method,  1698. 

UNDUE  INFLUENCE 

as  to  what  constitutes,  annotation,  1114. 
UNEQUAL  BURDENS 

bond  for  street  improvement,  2389. 
UNIFORMS.    See  tit  National  Guards, 
of  United  States  army,  wearing  forbid- 
den,  2090. 
UNILATERAL  AGREEMENT 

specific  performance  of,  1292. 
UNION     SCHOOL     DISTRICT.     See     tit 
Schools,  Public, 
how  formed,  198. 
UNITED  STATES  ARMY 

wearing  uniform  of  forbidden,  2090. 
UNITED  STATES  COURT 
actions  against  insurance  companies  not 

to  be  transferred  to,  72. 
penalty  for  transfer  of  action  to  by  in- 
surance  company.     See  tits.   Insur. 
ance;   Insurance  Commissioner, 
retaliatory  clause,  80. 
UNITED  STATES  FLAG 
boards  of  trustees,  etc.,  to  provide  for 

schools,   188,  3486. 
desecration,  mutilation,  or  improper  uae 

of,  penalty,  2076,  4092. 
display  of  in  school  rooms,  188,  3486.    ■ 
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UNITED  STATES  SENATOR 

candidates  for  must  not  give  or  promise 
pecuniary  aid  to  legislative  candi- 
dates, 4081. 

UNIVERSAL  NEGOTIABLE  INSTRU- 
MENTS LAW.  See  tit  Negotiable  in- 
struments Law. 

UNIVERSITY 

sale  of  intoxicating  liquors  in  or  near  a 
misdemeanor,  2048. 

UNIVERSITY  OF  CALIFORNIA 
constitutional  department,  2457. 
regents  of.     See  tit  Regents  of  Univer- 
sity, 
as  to  generally,  28. 
allowed  traveling  expenses,  2457. 
receive  no  compensation,  2457. 

UNLAWFUL  CONTRACTS 
as  to  what  are,  annotation,  1134. 
in  restraint  of  trade,  annotation,  1136. 

UNLAWFUL  DETAINER.  See  tit  Forcible 
Entry  and  Unlawful  Detainer, 
as  to  generally,  annotation,  4022. 
limitation  of  action  for,  1394. 

UNLAWFUL  TAKING  AND  DETENTION 

counterclaim  and  cross-complaint,  3141. 
in  general,  3140. 

chattel  mortgage,  3141. 

furnished  hotel,  personalty,  3141. 
limitation  of  action  for,  1394. 
notice  to  quit,  3141. 
stay  pending  appeal,  3141. 

USES  AND  TRUSTS.     See  Uts.  Trustees; 
Trusts, 
as  to  generally,  annotation,  1000. 
as  to  validity  of  trust  1000. 
accounting,  1000. 
acknowledgment    of   trust   and   trustee, 

effect  10O1. 
action  to  enforce  trust,  1001. 
assignment,  record  must  show,  1007. 
completion  of  trusit,  1009. 
construction    and    application    of    trust, 

1001,  1002. 
construction  of  statutory  provision,  1001. 
constructive  trusts,  1004,  1005. 
dissolution  of  trusts,  rights  of  persons 

of  full  age,  1010. 
equitable  trusts,  1004. 
express  trusts,  as  to  generally,  annota- 
tion, 1006. 
for  what  purpose  may  be  created,  1006. 
fee   not   necessarily    taken    by   trustee, 
1008. 
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USES  AND  TRUSTS   (continued) 
for  what  purpose  express  trust  may 
created,   1006. 
as  to  generally,  annotation,  1006. 
Involuntary  trusts,  statute  of  limitations 

as  affecting,  1005. 
must  be  created  by  writing,  annotation, 
1004. 

notice  of  equity  use  of  word  "trust," 
1002. 

perpetuities,  1003. 

postponement  of  actual  position,  1009. 

resulting  trusts,  1003. 

right  to  follow  trust  funds,  1003. 

rights  of  benefactors,  1010. 

statute   of  limitations,   as   affecting   in- 
voluntary trusts,  1005. 
as  affecting  voluntary  trusts,  1005. 

transfer  of  money  from  one  fund  to  an- 
other, annotation,  1005. 

trusts  in  personal  property,  creation  of, 
1003. 

voluntary  trusts,  statute  of  limitations  aa 
affecting,  1005. 

writing  necessary  to  create,  annotation, 
1004. 

USURPATION 
of  an  office  or  franchise,  as  to  generally, 
annotations,  1626. 
against  whom  action  may  be  brought, 
1627. 

VACANCY  IN  OFFICE 

as  to  generally,  annotation,  108. 

collection  of  Illegal  fees,  board  of  super- 
visors to  declare  office  vacant  549. 

in  board  of  election  commissioners,  113. 

in  board  of  school  trustees.  See  tit. 
School  Trustees. 

in  national  guard.  See  tit.  National 
Guard. 

in  office  of  supervisor,  how  filled,  528, 

In  state  board  of  education,  161. 

term  of  appointee  to  fill,  annotation,  108. 

VAGRANTS 
as  to  generally,  annotation,  2138. 
penalty,  2138. 
who  are,  2138. 

VALIDATING 
certificates  of  purchase  of  land  uncov- 

ered  by  recession,  412. 
defectively     acknowledged     Instrument, 

1037,  2922. 
Improperly  recorded  instruments,  586. 
of  plats  and  surveys  of  lands  uncovered 

by  recession,  413. 


VARIANCE 
as  to  generally,  3064. 
amendments  by  court,  annotation,  1474, 

1488. 
in  proceedings  to  foreclose  mechanic's 

lien,  1785. 
mistakes  in  pleading  and  amendments, 

as   to   generally,   annotations,   1471, 

1488. 

"VAULT" 
as  used  in  a  lease,  1017. 

VENDOR  AND  VENDEE 
as  to  in  general,  2914. 
action  by  vendee 

to    recover   damages    on    account    of 
fraud,  2914. 

to  recover  deposit,  2914. 

to  recover  money  paid,  on  rescission 
by  vendor,  2915. 
assumption  of  mortgage  by  vendee,  2915. 
bad  faltb  as  element  of  damages,  1278. 
bona  fide  purchaser 

deed  to  agent,  2916. 

estoppel  against  real  owner,  2916. 
contract  or  option,  2917. 
damages 

bad  faith  as  element  of,  127& 

for  breach  of  contract,  2917. 
deed  to  agent,  estoppel  as  against  bona 

fide  purchaser,  2916. 
default  of  vendee 

foreclosure  of  contract,  2917. 

remedy  of  vendor,  2917. 

rescission  by  vendee,  2918. 
delivery  by  grantor,  annotation,  3826. 
ejectment    by    vendor    against    vendee, 

2918. 
estoppel  against  real  owner  in  favor  of 

bona  fide  purchaser,  2916. 
forfeiture  by  vendee,  2918. 
fraud 

as  element  of  damages,  1278. 

in  pointing  out  wrong  lot,  2918. 
grant  on  condition  subsequent,  annota- 
tion, 3828. 
interpretation  of  grant,  annotation,  3828. 
marketable  title,  2918. 
mistake  as  to  land  purchased 

fraud  in  pointing  out  wrong  lot,  2918. 

rescission  by  vendee,  2918. 
mortgage,  assumption  by  vendee,  2915. 
notice  of  contract  to  vendee,  2918. 
option  to  purchase 

or  contract,  2917. 

sale  to  third  person,  2919. 
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VENDOR  AND  VENDEE  (continued) 
rescission  or  breach 
by  vendee,  2918. 
fraud    of    vendor    in    pointing    ont 

wrong  lot,  2918. 
mistake  in  land  purchased,  2918. 
on  failure  of  title  of  vendor,  2920. 
by  vendor,  2919. 
subscription  to  street-widening  fund,  pay- 
ment by  vendee,  2919. 
tender  by  vendee,  2919. 
title  of  vendor 
as  to  generally,  2919. 
marketable  title,  2918. 
recovery  of  deposit,  on  destruction  of 
record,  2919. 
on  failure  of  title,  292a 
sale  by  vendor  to  third  person,  2920. 
vendor's  lien 
as  to  generally,  2920. 
sale  of  property  under,  1261. 
VENDOR'S  LIEN 
as  to  generally,  2920. 
sale  of  property  under,  1261. 
VENUE.    See  tit  Place  of  Trial. 
VERDICT 
as  to  generally,  2199. 
as   to  general   and   special,  annotation, 

1541. 
and  findings,  on  appeal,  1332. 
in  criminal  action 
as  to  generally,  annotation,  4139. 
term  of  imprisonment  not  fixed,  4140. 
special  verdict,   special   issues,   annota- 
tion, 1542-1644. 
when  a  general  or  special  verdict  may 
be  rendered,  1542. 
VERIFICATION 
of  answer,  effect  of  failure,  annotation, 

1465. 
of  pleadings,  1464,  3065. 
to  petition  of  formation  of  reclamation 
district,  385. 
VESSELS 
action  against,  1628. 
Injuring  a  misdemeanor,  2113. 
setting  adrift  a  misdemeanor,  2113. 
sinking  a  felony,  2113. 
VESTED  INTERESTS 

as  to,  annotation,  984. 
VETERANS 
exemption     from     taxation,     procedure, 
2580. 
VETERINARY   PRACTITIONER 
to  report  animal  afflicted  with  certain 
diseases,  2088. 
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VICE   CHAIRMAN 
of  state  board  of  control,  89. 

VIEW   OF   PREMISES.     See  Ut.  Trial   of 
Criminal  Action. 

VITAL  STATISTICS.    See  tit  BIrtha,  Mar- 
riages  and  Deaths. 

VOCATIONAL  COURSES.     See  Ut   High 
Schools  and  High^chooi  Districts. 

VOLUNTARY    CONVEYANCE.      See    tit 
Fraudulent  Conveyances. 

VOLUNTARY  DISSOLUTION  OF  CORPO- 
RATION 

as  to  generally,  annotation,  1802. 

application  by  saving  and  loan  society, 
1803. 
onclaimed  deposits,  1803. 

application  for,  what  to  contain,  1802. 

filing  application  and  publication  of  no- 
tice, 1803. 

publication  of  notice  of  application,  1803. 

VOLUNTARY  TRUSTS.    See  tit  Uses  and 
Trusts, 
as    to   statute   of  limitations   effecting, 
1005. 

VOTERS.    See  tit  Electors, 
qualification  of,  125. 

WAGES 

assignment  of,  1013,  1223. 
preference  of  an  assignment,  1795. 
regulation  of  payment,  2388. 

WAGERS 

as  to  and  penalty  for  making,  2078,  2079. 

WAGON  ROAD  CORPORATIONS.   See  tit 

Toll-Roads. 
WAIVER 
covenant  reserving  a  sale  of  land,  spe- 
cific performance,  1289. 
of  findings  in  trial  by  court,  how  made, 

1549. 
of  Invalid  specification  in  contract  for 

street  work,  1271. 
of  notice  of  meeting  of  stockholders,  to 
be  -in  writing,  891. 
WARD.    See  tit  Guardian  and  Ward. 
WARDEN 
fish  and  game.    See  tit  Fish  and  Game 

Warden, 
of  state  prisons.     See  tit  State  Prison. 
WARRANTS 
advertising,  576. 
against  reclamation   districts.     See  tit 

Reclamation  Districts. 
against   school   districts,    interest   upon 
unpaid,  173. 
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WARRANTS  (continued) 
county  treasurer  must  pay  when,  575. 
drawing  interest  to  be  paid  first,  578. 
drawing  of  on  state  treasurer  by  state 

controller,  39. 
endorsement  of  when  no  money  on  hand, 

576. 
for    expenses    and    claims    for    binding 

school  documents,  174. 
for  salary,  statement  of  fees  to  precede, 

790. 
on  county  treasury,  to  be  numbered,  572. 
to  specify  what,  565,  571. 
what  must  specify,  565,  571. 
preference  of,  577. 

registration  of  by  state  controller,  39. 
unpaid,  577. 
WARRANTY 
as  to  generally,  see  annotations,  1169- 

1171. 
in  contract  for  construction  of  dredge, 
2943. 
WASTE 

as  to  generally,  annotation,  1607. 
WATCHMEN     . 

for  state  treasury,  44. 
WATER 
injunction  against  use  of  denied  on  giv- 
ing bond,  1498. 
WATER   AND   CANAL   CORPORATIONS. 
See  tit  Water  Companies, 
charter  powers,  construction,  945. 
city  to  construct  and  repair  bridges,  946. 
constitutionality  of  provision  as  to  rig^t 
of  purchasers  to  use  of  water  for  ir- 
rigation, 946. 
Cucamonga  Water  Company,  946. 
estoppel  of  consumers  to  claim  public 

use,  945. 
not  a  public  service  corporation  when, 

945. 
vested  right  to  water  supply,  946. 
water  appurtenant  to  land,  946. 
WATER  COMPANIES 

stock  in  appurtenant  to  land,  898. 
WATER   DITCHES 
assessment  for  taxation.    See  tit  Taxes 
and  Taxation. 
WATER   RIGHTS 
as  to  generally,  annotation,  1074,  3840. 
action  to  quiet  title,  1081. 
apportionment  and  severance  of  waters, 
on  partition  of  land,  1076. 
percolating  waters,  1075. 
surface     and     underground     streams, 
1075. 
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WATER  RIGHTS  (continued) 

"appropriation"  distinguished  from  "ded- 
ication," 1075. 

appropriation  of  water  beneficially  used, 
1079. 

artificial  and  still  waters  Included,  1075. 

change  of  place  of  diversion,  1076. 

"dedication"  distinguished  from  "appro- 
prlaUon,"  1075. 

deed  for  right  of  way  for  irrigation  ditch 
as  conferring  right  to  use  waters, 
1076,  1077. 

"development  work"  in  irrigation,  sub- 
terranean waters,  1076. 

diligence  in  appropriation  of  waters, 
1079. 

diversion  of  stream,  1076. 

extension  of  time  to  commence  diversion 
work,  1081. 

flood  waters,  1076. 

bow  acquired,  1074. 

maintenance  of  flow  in  stream  to  intake 
of  canal,  2929. 

paramount  rights  of  city  of  Los  An- 
geles, 1077. 

partition  of  land,  effect  of  and  apportion- 
ment of  waters,  1076. 

percolating  waters,  1077. 

"public  use"  construed,  1077. 

pueblo  rights  of  the  city  of  Los  An- 
geles, 1077. 

right  of  public  to  demand  use,  1077. 

riparian  rights,  1077. 

subterranean  waters,  1076. 

subterranean  waters  presumed  percolat- 
ing, 1078. 

time  to  commence  work,  1081. 

underground  flow,  1078. 

use  of  waters  flowing  out  of  state,  1078. 

WEIGHTS  AND  MEASURES 
contracts  construed  according  to,  2559. 
division  of  pond,  2558. 
municipal  ordinance  regarding,  815. 
sale  or  offer  for  sale  of  coal  under  false 

name,  a  misdemeanor,  3266. 
sealer  of 

appointment  and  compensation,  2559. 

former  provision  repealed,  52. 
standard  of,  2558. 
unit  of  liquid  measure,  2559. 

WHARVES,  CHUTES,  AND  PIERS 

as  to,  annotation,  935. 
board   of   supervisors  to  authorize  con- 
struction, 356. 
condemnation  of  land  for,  evidence,  3151. 
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WHITING 

protection  of,  4113. 
WIDOW 
election   of  where   community   property 
disposed  of  by  will,  1062. 
WIFE.    See  Ut.  Husband  and  Wife, 
abandonment  and  non-support,  penalty, 

2070,  3243. 
earnings  of,  annotation,  860. 
fine  for  non-support  may  be  paid  to,  2070. 
fine  to  be  paid  to.    See  tit  Abandonment 

and  Neglect  of  Children, 
liability    of    in    fraudulent    conveyance, 

1301. 
placing  or  permitting  in  house  of  prosti- 
tution, 2066,  3242. 
WILFUL  ACTS,  NEGLIGENCE,  ETC.    See 
tits.    Employer  and   Employee;    Negli- 
gence, 
as  to  generally,  annotation,  1149. 
action  for  Injuries  for,  annotations,  1151- 

1153. 
assault  and  battery,  1149. 
contributory '  negligence  as  affecting  lia- 
bility, 1153,  1154. 
negligence,  liability  for,  1149,  1151. 
street  defects,  liability  of  municipality, 

annotation,  1154. 
street  railroads,  liability  for,  1155. 
WILFUL  NEGLECT.    See  tit  Divorce. 
as  to  what  constitutes,  etc.,  annotation, 
839. 
WILLS 
as  to  execution  of,  annotation,  1054,  1055. 
as  to  general  provisions  relating  to  wills, 

annotations,   1068,  1069,  2923. 
as  to  testamentary  character,  3831. 
ademption  of  legacy,  2923,  3836. 
agreement  to  devise  or  bequeath,  1836. 
appointment  of  guardian  by  will,  3797. 
beneficiary,  mistake  in  designation,  2927. 
bequest 
by  Implication,  1066. 
for  celebrating   masses,   not  a  chari- 
table use,  1058. 
mistake    in    designating    beneficiary, 

2927. 
of  income,  2923. 
to   charity.      See   tit    Charitable    Be. 

quests, 
to  employees  of  corporation,  2927. 
codicil,  1848. 

community  property,  disposition  of,  1062. 
condlUons  in,  1065,  3836. 
conditions   in    imposing   restraint   upon 
marriage,  986. 
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WILLS   (continued) 
condition  in  restraining  alienation,  anno- 
tation, 986. 
construction  of.     See  tit   Interpretation 
of  Wills, 
as  to  generally,  1056,  1058,  1068,  1836, 

2926. 
on   appeal    from   partial    distribution, 
2926. 
contest  of.    See  tits.  Contest  of  Probate 
of  Will;   Contest  of  Will  After  Pro- 
bate, 
contract  for  sale  of  land  devised  is  not 
a  revocation  of  the  will,  but  equi- 
table conversion,  annotation,  1056. 
contract  to  make 
as  to  generally,  1836,  2924. 
enfoixement  of,  2924. 
limitation  of  action  to  enforce,  2924. 
death,  of  beneficiary  before  testator,  1056. 
destruction  of,  1056. 

sufficiency  of  acts  of,  3833. 
devise  of  community'  property,  2924. 

election  of  widow,  2924. 
devise  of  real  property,  common-law  rule 

abrogated,  1064. 
divorced  wife,  1066. 
effect  of  marriage  of  man  upon,  3833. 
election   of   widow,   on   devise   of   com- 
munity property,  2924. 
execution  of  will 
as  to  generally,  1054,  1055,  1847,  2925* 

3831,  3832. 
bequest  to  employees  of  corporation, 

2925. 
deed  as  will,  2926. 
executor  as  witness,  3833. 
on  several  sheets  of  paper,  2926. 
request  to  witness  to  sign,  2926. 
extrinsic  evidence,  1066. 
extrinsic  evidence  as  to  Identity  of  bene- 
ficiary, 1066. 
foreign,  3833. 

forfeiture  of  legacy  upon  contest,  1067. 
fraud  and  undue  infiuence,  1847. 
gift  or  devise  to  a  class,  1067. 

construction,  1065. 
holographic,  dated  with  abbreviation,  an- 
notation, 1055. 
interpretation  of.    See  tit  interpretation 
of  Wills, 
as  to  generally,  1056,  1059-1068,  1836, 

2926. 
on    appeal    f^m   partial    distribution, 
2926. 
latent  ambiguity,  1066. 
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legatees  and  legacies,  2926. 
mistake  in  designating  legatee,  2927. 

limitation  of  action  to  enforce  contract 
to  make  will,  2924. 

location  of  property,  1058. 

loss  of,  1056. 

made  out  of  state,  3833. 

mistake  in  designation  of  beneficiary, 
2927. 

mistakes  and  omissions  in,  3834. 

non-resident  testatrix,  1058. 

probate  of.    See  tit  Probate  of  Wills. 

republication  of  by  codicil,  3833. 

requisites  and  validity  of,  as  to  gen- 
erally, 1847. 

residuary  devise,  1064. 

residue,  1064. 

revocation  of,  1848. 

revocation  of  probate  of,  1058. 

rights  of  legatees,  1848. 

specific  bequests,  1056,  3836. 

specific  legacy,  intent  of  testatrix,  1068, 
3836. 

specific  property  includes  in  general  dis- 
position, 1056. 

sufficiency  of  acts  of  burning,  tearing, 
etc.,  3833. 

suspension  of  power  of  alienation,  2928. 

technical  words  in,  1064. 

testamentary  capacity,  1848. 

vesting  of  gift 
condition  subsequent,  2928. 
in  devisee  or  legatee,  2928. 
''WIRELESS  MESSAGE" 

not  within  provision  of  code,  2134-2137. 
WITHDRAWAL 

notice  of,  of  insurance  company,  publica- 
tion of,  84. 
WITNESSES 

as  to  and  competency,  1976. 

as  to  privileges,  rights,  etc.,  of,  annota- 
Uon,  2023-2026. 

bound  to  attend  when  subpoenaed,  2023, 
3201. 

chairman  of  board  of  supervisors  may 
subpoena.  See  tit  Board  of  Super- 
visors. 

child  as,  3202. 

compelling  attendance  before  legislature, 
21. 

court  to  discharge  from  arrest,  2027. 

credibility  and  impeachment  3202. 
motive  of  witness,  3203. 
showing    prior    conviction    of    crime, 
3203. 
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WITNESSES  (continued) 
credibility  of  for  jury,  1959. 
cross-examination  of,  2013,  32031 

misconduct  of  district  attorney,  3206. 
examination  of,  3205,  4076. 
counsel  taken  by  surprise,  8206. 
misconduct  of  district  attorney,  3205, 

3206. 
motion  to  strike  out  answer,  3206. 
question  calling  for  conclusion,  3206. 
exclusion  of  witness,  3206. 
expert,  payment  of  fee  of,  2047. 
failure  to  appear  before  legislature,  con- 
tempt, 21. 
fees  of.     See  tit  Salaries  and  Fees  of 
County  Officers, 
as  to  generally,  801. 
in  counties  of  the  thirty-ninth  class, 

3742. 
in  counties  of  the  forty-seventh  class. 
3750. 
final  Judgment.    See  tit  Judgment 
impeachment     of     witness,     2014-2018, 

4074-5. 
in  criminal  actions,  as  to  who  may  be, 
2236. 
compelling  attendance  of,  as  to,  gen- 
erally, 2238. 
defendant  as  a,  annotation,  4150. 
examination  of  conditionally,  2239. 
husband  and  wife  as  competent  wit- 
nesses, 2236,  4066. 
not  to  be  prosecuted  upon  own  testi- 
mony, 2238,  4151. 
prisoner  a  material  witness  for  people, 
procedure  to  procure  attendance, 
2239. 
interpreters,  3207. 

not  compelled  to  attend,  when,  3201. 
not  under  examination  may  be  excluded, 

2012. 
persons  can  not  be  examined  in  certain 

relations,  1975,  4066. 
presumed  to  speak  the  truth,  annotation, 

4061. 
privileged  persons,  annotation,  1977. 
protection    against    incriminating    testi- 
mony, 3207. 
refreshing,  memory  from  memorandum, 

etc.,  2013. 
state  board  of  education  to  subpoena  and 

compel  attendance,  162. 
sunmion  to  testify  in  behalf  of  county 

not  to  be  prepaid,  559. 
who  can  not  testify,  1976. 
wife  as  witness  for  husband,  3207. 
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WITNESSES  (continued) 
witness  false  in  part  3207. 
writings  shown  to  may  be  Inspected  by 
adverse  party,  2018. 
WOMAN 
attempt  to  commit  crime  of  pandering  by 
living  at  house  of  prostitution,  3240. 
marriage  to  alien,  effect  on  dtlsBenship, 
2356. 
efPect  on  right  to  vote,  2411. 
WOMAN'S   RELIEF  CORPS  HOME 
aid  to  from  state,  amount  allowed,  303. 
appointment  and  qualification  of  direc- 
tors of,  302. 
auditing  of  claims  for  aid,  306. 
claims  for  aid,  auditing  of,  308. 
directors  of,  appointment  and  qualifica- 
tion, 302. 
duties  of,  302. 
powers  of,  302. 
duties  of  board  of  directors  of,  802. 
election  and  compensation  of  ofllcers  of, 

302. 
money  paid  to  treasurer,  disposition  of, 

303. 
objects  of,  302. 
ofllcers   of,   election  and  compensation, 

302. 
powers  of  board  of  directors  ot  302. 
qualification  of  directors  of,  302. 
state  aid  to,  amount  allowed,  303. 
treasurer  of,  moneys  paid  to,  dispositicui 
of,  303. 
WORDS  AND  PHRASES.    See  tit  Words 
and  Termat 
"a  doubt"  proper  definition  of,  2195. 
as  to  construction  of,  823. 
annotation,  1316. 

a  person  interested,"  public  administra- 
tor not  a  when,  1862. 
a  thing  once  proved  to  exist  continues," 

etc.,  maxim  applied,  1956. 
a  true  bill.    Henry  N.  McDonald,  fore- 
man of  the  grand  Jury,"  is  in  accord- 
ance   with   provision    941    Pen.    C, 
2161. 
"abate"   and   "enjoin"   have   technically 

different  meanings,  1308. 
"abet,"  includes  knowledge  of  the  wrong- 
ful purpose,  2040. 
"accident  or  surprise,"  what  included  in, 

1568. 
accomplice,"  meaning  of  term,  2165. 
account,"  construed,  1466. 
"act  done  in  virtue  of  office,"  construed, 
1424. 
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WORDS  AND   PHRASES   (continued) 

"actio  alind  est,"  applied,  1817. 

''action"  and  "suit,"  distinction  and 
proper  use  of  terms,  1316,  1317. 

"action,"  as  to  what  is,  158S. 

"action,"  possesses  a  strictly  technical 
significance,  1317. 

"actual,"  as  used  in  (3440,  Civil  Code, 
meaning  of,  1802. 

"acquiescence,"  "quiescence"  is  tanta- 
mount to,  1220. 

"Admission  day,"  election  on,  1354. 

"advance,"  1000. 

"advance"  or  "pay"  certain  expenses, 
1220. 

"adverse,"  within  meaning  of  §  940,  C.  C. 
P.,  1657. 

'adverse  party,"  as  to  who  is  in  appeal 
and  error,  1649. 

'adverse  party,"  in  appeal  and  error, 
1675. 

'adverse  party,"  meaning  of,  1556. 

"adverse  party,"  who  is,  1659. 

'after  expiration  of  the  term,"  explana- 
tion of  as  used  in  §  1161,  C.  C.  P., 
1753. 

'against  law,"  decision  as,  1563. 

'against  law;"  when  decision  is,  1636. 

'aid,"  does  not  imply  guilty  knowledge, 
2040. 

"and"  must  be  substituted  for  "or"  in 
subd.  1,  S1191,  Pen.  C,  2214. 

"and  is  aware  of  his  right  to  rescind," 
construed,  1139. 

'any  person,"  as  used  in  S  1001  of  the 
Civil  Code,  includes  what,  1808. 

'anything  of  value  or  advantage  present 
or  prospective,"  constitutes  a  bribe, 
2031. 

'appears  to  have  been  altered  after  its 
execution,"  how  it  is  to  be  known 
whether  instrument  offered  has 
been,  2002. 

'appellant,"  as  used  in  SS  938,  941,  and 
943,  C.  C.  P.,  must  be  read  as  if 
plural,  1316. 

"application"  and  "petition"  used  syn- 
onymously in  S  1373,  C.  C.  P.,  1862. 

"application,"  what  constitutes  for  let- 
ters of  administrators,  1862. 

"apply,"  as  used  in  §§  938,  941,  and  943, 
C.  C.  P.,  must  be  read  as  if  plural, 
1316. 

"appropriation,"  distinguished  from  "ded- 
ication," 1075. 
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WORDS  AND   PHRASES   (continued) 
"arise,"  construed  in  limitation  of  action, 

1405. 
"as   Justice   may   require,"   as   used   in 

§  1720.  C.  C.  P.,  1932. 
"as  of  course,"  amending  answer,  1473. 
"as  stockholder,"  may  be  explained  by 

parol,  1967. 
"assessments,"  900. 

"assessments,"  meaning  as  used  in  con- 
stitution, 1316. 
at,"  when  applied  to  a  place,  1316. 
at  Garvanza  Depot,"  construed,  1316. 
"attached,"  effect  of  pencil  entry  in  mar- 

gin  of  word,  1504. 
"attorney"   synonymous   with   "attorney 

at  law"  and  "counselor,"  1368. 
"attorney  at  law"  synonymous  with  "at- 
torney" and  "counselor,"  1368. 
"bought,"  construction  of,  1161. 
"bribe,"  definition  of,  2031. 
"calls,"  900. 
"certificate  of  election,"  construction  of, 

1745. 
charitable,"  988. 
children,"  meaning  of,  2815. 
"Christe"  for  "Kriste,"  as  idem  sonans, 

1993. 
cock"  of  hay  is  not  a  "stack"  of  hay, 

2112. 
collector,"  defined,  4099. 
commissioner,"    appointment    of    "ref- 
eree" Instead  of,  1604. 
"committee,"  as  the  whole  body,  1133. 

■ 

compelled   to   satisfy  a  prior  lien  for 

his  own  proitection,"  phrase  defined, 

1245. 

concurrence,"  as  used  In  Constitution, 

art.  vl,  §  4,  1338. 

"conditions,"   to  be  stated  in  claim  of 

lien,  what  included  in,  1780. 
"confession,"  construction  of  as  used  in 

§  647,  Pen.  C,  2139. 
"confidence  operator,"  meaning  of  terms, 

2139. 
"contlderatioJi,"  meaning  of  word 
as  used  in  law,  2815. 
as  used  in  §  900,  Pen.  C,  2157. 
"contest,"    within   the   meaning   of   the 
will,  what  is  a,  1841. 
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"conveyance,"  857. 


"conveyance,"  as  technical  word,  1131. 
"conveyed,"  857. 

"constitutional  officers,"  who  included  in, 
1598. 
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WORDS  AND   PHRA8E8   (continued) 

'costs/'  allowance  by  statute  only,  1238. 

'counselor"  synonymous  with,  "attorney" 
and  "attorney  at  law/'  1368. 

'covenanits/'  book  of,  1032, 

'crop,"  In  lease,  1131. 

'damages,"  as  to  what  may  be  allowed 
as,  1281. 

'de  minimus  non  curat  lex,"  applied, 
1228. 

'decision,"  of  court,  1664. 

'declare,"  as  to  duty  of  grand  juror  to, 
any  offense,  2157. 

'dedication,"  distinguisbed  from  "appro- 
priation," 1076. 

'de  facto/'  In  law,  2815. 

definitions  and  constructions,  annotation, 
3921. 

'delivery/'  of  land,  1163. 

'demise,"  use  as  verb,  2815. 

'department  of  labor,"  definition  of,  1185. 

'deposited  in  court,"  money  is  although 
corpus  of  it  may  be  held  by  treas- 
urer, 2030. 

'development  work,"  in  Irrigation,  1076. 

"devisees"  not  included  in  the  word 
"heirs/'  1879. 
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disregard,"  in  court's  charge,  use  of  in- 
stead of  "distrust,"  2023. 
distribution,"    meaning  of   as   used   in 

will,  1064. 
distrust,"  use  of  the  words  "disregard" 
and  "discard"  instead  of,  2023. 

"doubt,"  proper  definition  of,  2195. 

"doubtful  or  ambiguous  language,"  mean- 
ing of  term,  1966. 

"due  date,"  in   commercial  transaction, 
2815. 

"due  diligence,"  as  contemplated  by  subd. 
3,  §  686,  Pen.  C,  2144. 

"due  process  of  law/'  1437. 

"due  process  of  law,"  in  awarding  costs, 
1717. 

"due  service,"  admission  of,  1712. 

"duly  given  or  made,"  in  pleading  judg- 
ment, 1467. 

"duly  proved  and  allowed,"  In  preference 
to  will,  1843. 

"elected,"  as  employed  in  §  4014,  Pol.  C, 
1346. 

"elected,"  construction  of,  888. 

"eleemosynary,"  988. 

"encumbrances,"  embraces  what  In  con- 
veyance of  land,  annotation,  1030. 

"encumbrance  in  good  faith  and  for  a 
valuable  consideration,"  857. 
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WORDS  AND  PHRASES   (continued) 
enjoin"   and   "abate"   have   technically 

different  meanings,  1308. 
everything  of  value,"  construed,  1146. 
f.  o.  b.,"  stands  for  what,  2815. 
family,"  as  used  in  subd.  10,  §  690,  C.  C. 

P.,  1593. 
"fear  or  hopes,"  phrase  expressed  ampli- 
fication of  "motives,"  1959. 
"findings,"  special,  1544. 
"for  me,  in  my  name,"  construction  of, 

1168. 
"force,"  definition  of  as  used  In  subd.  1, 

§  1150,  C.  C.  P.,  1755. 
fraud,"  relation  to  "unfair  advantage," 

1115. 
genuine,"  meaning  of,  2043. 
"given    to    the   respondent,"    In    appeal 

from  justices'  court,  1706. 
grand  jury,"  defined,  3931. 
grant,"  as  Is  used  In  conveyance,  1017. 
"grant,"  In  an  instrument,  1025. 
"grant,"  meaning  of,  1017. 
"gross  receipts  from  operation,"  defined, 

3586. 
"have  good  cause,"  words  as  used  In  §  9, 

art.  I  of  the  Constitution,  meaning 

of,  2177. 
"heirs,"  as  to  meaning  of  in  codes,  1879. 

always  Includes  children,  2815. 
"heirs,"    does    not    Include,    "devisees/' 

1879. 
"heirs  and  devisees,"  as  used  in  §  1265, 

C.  C,  1879. 
"heirs  of  body,"  construed  how,  992. 
"highest    market    value,"    meaning    of, 

1285. 
"holder  of  a  special  lien,"  who  is,  1244r 

1245. 
"home  place,"  meaning  of  in  grant,  1311. 
"homestead    of    other    persons/'    than 

"head  of  family,"  construed,  1052. 
"husband"   and  "wife"   are  words  with 

but  one  meaning,  1316. 
"husband"  and  "wife,"  In  survivorship, 

meaning  of  words,  1878. 
"I  think  we  did,"  an  admission  in  the 

technical  sense  and  not  a  confession, 

1969. 
"idle  rich,"  or  "idle  poor/'  prolific  source 

of  crime,  2139. 
"idleness,"  construction  of  term,  2139. 
"if   countersigned  across   the  back"   in 

order  on  bank,  1271. 
"Immediate    delivery,"    meaning    of    as 

used  in  the  code,  1303. 
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WORDS  AND  PHRA8E8   (continued) 
'in  furtherance  of  justice,"   legislative 

definition  of,  2242. 
4n  writing/'  justices'  order  to  be,  171  a 
"included,"  as  used  in  statute,  1030. 
"incompetency,"  definition  of,  1190. 
"indebtedness,"  is  not  included  in  "mon- 
eys, credits  and  effects,"  1504. 
'inquest,  jury  of,"  defined,  3931. 
'install,"   meaning  of  when  applied   to 

machinery,  1758. 
'installation,"  meaning  of  when  applied 

to  machinery,  1758. 
"instrument,"    meaning   of,    1027,    1035, 

1036,  1037,  2815. 
'Intent  to  defraud,"  in  the  removal  of 

mortgaged  property,  2102. 
'interest"  in  land,  trust  deed  not  but  an 

encumbrance,  1790. 
'is  owing  to  the  judgment  debtor,"  as 

used  in  §  710,  C.  C.  P..  1598. 
'jury,"  defined,  3931. 
'jury  of  inquest,"  defined,  3931. 
'juvenile  court  law,"  as  to,  1320. 
'keeper"  is  broad  enough  to  include  the 

words  "proprietor"  or  "manager"  or 

"owner,"  2102. 
"keeper  of  boarding  house,"  use  of  words 

instead  of  "proprietor  or  manager," 

2102. 
"law  of  the  case,"  doctrine  of,  1829,  1838, 

1676. 
"law  of  the  state,"  city  or  town  ordinance 

is  a,  2090. 
"legacy,"  meaning  of  as   used   in  will, 

1064. 
"legal  representatives,"  right  to  extends 

to,  1483. 
'legally  and  fairly,"   insufficient  allega- 
tion for  specific  performance,  1447. 
'lien/'  construction  of  word,  1244. 
"live"  outside  of  the  county,  1683. 
'look  and  listen,"  rule  applied,  1150. 
'Los  Angeles  Trust  &   Savings  Bank," 

sufficiently  distinguished  from  "Los 

Angeles  Savings  Bank/'  1830. 
'made  chargeable,"   as   used  in   §  1509, 

C.  C.  P.,  1887. 
"manager,"    is    included    in    the    word 

"keeper,"  2102. 
'magistrate,"  defined,  2356. 
'marketable  title,"  meaning  of,  2815. 
'material  respect,"  failure  of  considera- 
tion in,  1143. 
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WORDS  AND  PHRASES   (continued) 
"may,"   changed   to  "must"   by  amend- 
ment of  1907  as  relates  to  require- 
ment of  an  undertaking  upon  an  ex 
parte  appointment  of  receiver,  1509. 
when  used  by  legislature,  meaning  of, 
2815. 
"members,"    of    corporation,    who    are, 

3803. 
"merchantable,"  meaning  of,  2816. 

'merchantable    quality,"     warranty    of, 
1170. 

'moneys,  credits  and  effects,"  does  not 
include  "indebtedness,"  1504. 

'month,"  defined,  2355. 

'moral  certainty,"  phrase  discussed,  1957. 

'motives"  is  expressed  in  amplified  form 
by  the  phrase  "fear  or  hopes,"  1959. 

'murder"  in  first  degree,  use  of  in  in- 
struction to  jury,  2207. 

"murder"  use  of  word  in  instruction  to 
jury,  2206. 

"must,"  construed  directory,  1888. 

"near,"  as  used  in  Vrooman  Act,  1316. 

'nearest  to  the  place"  of  purchase,  pur- 
pose of  provision,  1286. 

'neglect,"  meaning  of,  as  used  in  §  1490, 
C.  C.  P.,  1882. 

'neglect,"  meaning  of  the  word  as  used 
in  §  1511,  C.  C.  P.,  1888. 

"no"  or  "yes,"  jury  not  to  answer  inter- 
rogatories by,  1543. 

'non-existent,"  definition,  1170. 

'No.  2  Mission  tile,"  roofing  called  for 
in  contract,   1955. 

'of  unlawfully  taking  or  detaining  per^ 
sonal  property,"  action  for  governed 
by  what  provision  of  code,  1394. 

"on,"  in  a  description  of  real  property 
equivalent  to  "near  to"  or  "at,"  1812. 

"on  motion,"  change  of  place  of  trial, 
1431. 

"on  the  adverse  party,"  service  of  notice 
of  appeal,  1706. 

'operative  property,"  defined,  3587. 

'opinion,"  meaning  of  as  used  in  §  4^, 
art  6  of  the  Constitution,  2209. 

"or"  must  be  read  "and"  in  subd.  1, 
§  1191,  Pen.  C,  2214. 

'order"  defined,  1350. 

'order,"  of  justices'  court,  defined,  1710. 

"order,"  of  presiding  justice  of  the  peace, 
1344. 

'ordinary"  language,  Japanese  or  Chi- 
nese not  within  §  426,  C.  C.  P.,  1442. 

'ordinary  care,"  meaning  of,  1187: 
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WORDS  AND  PHRASES   (continued) 
'ordinary  care/'  in  selection  of  employ- 
ees, meaning  of,  1191. 
'ordinary  probate  proceedings/'  meaning 

of  as  used  in  §  1612,  C.  O.  P.,  1906. 
'other    decisions,"    wiiat    are    inclnded, 

1564. 
"owner/'  893. 
"owner/*     is     included     in     the     word 

"keeper/'  2102. 
owner  or  reputed  owner/'  in  mechanic's 

lien  law,  1778. 
party  aggrieved,"  as  to  who  is  in  appeal 

and  error,  1649. 
party  aggrieved,"  as  used  in  {{  938,  941, 

and  943,  C.  G.  P.,  must  be  read  as  if 

plural,  1316. 
"pay,"   or  "advance"   certain   expenses, 

1220. 
peace  officers,"  defined,  2865. 
Perkadn"  for  "Prkachin/'  as  idem  so- 

nans,  1993. 
permanent"  emplojrment,  agreement  to 

give,  1200. 
person  in  charge  of  the  use"  in  emi- 

nent  domain,  1806. 
person  interested"  in  petition  for  let- 
ters of  administration,  1856. 
personal  property,"  as  used  in  Political 

Code,  2355. 
personal  service,"  meaning  of,  1435. 
petition"  and   "application/'  used   syn- 
onymously in  §  1373,  G.  G.  P.,  1862. 
possession,"  meaning  of  word  as  used 

in  §  112,  C.  G.  P.,  383,  1646. 
predatory  animals,"  defined,  4129. 
private  property,"  1018. 
probable  cause,"  definition  of,  2251. 
proceeding,"  certification  of  engrossed 

bill  of  exceptions  is,  1480. 
proceedings,"    as   to  what   constitutes, 

1480. 
"proceedings  taken  against,"  as  to,  1481, 

1485. 
"process,"  defined,  2355. 
"progressive"  test  of  newspaper,  2134. 
"property,"   as   used   in  Political   Code, 

2355. 
property,"  corporation  can  not  have  in 

the  air,  2136. 
"property,"  good  will  of  business  is,  1018. 
"proprietor,"    is   included   in   the    word 

"keeper/'  2102. 
"provided/'  1088,  1090. 
"proviso/'  109a 
public  function/'  1018. 
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WORDS  AND  PHRASES  (continued) 
"public  use/'  construed,  1077. 
"punishment-books,"    warden    of    state 

prison  to  keep,  2258. 
"quantum     meruit,"     rendering  '  equity 

though  not  pleaded,  1462. 
"questions"  and  "issues"  of  t&ct,  1544. 
"quiescence,"    tantamount    to    "acquies- 


cence," 1220. 
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real  property/'  defined,  1618,  2366. 

reasonable    doubt,"    phrase    discussed, 
1957. 

reasonably   fit   for  the  purpose,"   war- 
ranty of,  1170. 

received  as  aforesaid/'  construction  of, 

1181. 
"recover,"     used     in     connection     with 

actions  for  money,  2816. 
"referee,"    appointment    of    instead    of 
"commissioner,"  1604. 

''res  Ipsa  loquitur" 
meaning  of,  2816. 
rule  of  applied,  1198. 
rescind  promptly,"  applied,  1146. 
reserved,"  meaning  of,  1028. 
residue,"  definition  of,  in  will,  1838. 
right  arising  out  of  an  obligation,"  as  to 

what  constitutes  a,  1870i 
right  of  way,"  company  can  not  have 

in  air,  2136. 
right  to  answer  to  the  merits  of  action" 

extends  to  whom«  1483. 
said  building,"  construction  of  meaning 

of,  1447. 
same  offense,"  as  to»  annotation,  2172. 

2176. 
section"  of  code,  defined,  2356. 
sell,"  definition  of,  1158. 
shown  in  notice,"  construed,  1080. 
slander  of  tiUe,"  definition  of,  2816. 
sold,"  construction  of,  1161,  2816. 
special"  holidays,  1355. 
special  holidays,"  as  to  by  proclamation^ 

annotation,  1314,  1315. 
special  lien/'   who  is  holder  of,   1244, 

1245. 
"special  proceedings  of  a  civil  nature," 

as  to  what  is,  1588. 
"stack"  and  "cock"  of  hay  are  different 

things,  2112. 
stare  decisis/'  as  to,  1771. 
state,"  defined,  2355. 
"statutory  jeopardy,"  as  to  what  consti- 
tutes, 2145. 
stockholder,"  893. 
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OmifinBAI.    INDBX. 

[Black-faced  numerals  indicate  padres.] 


WORDS  AND   PHRA8ES   (Continued) 

"stockholder/*  president  signing  also  as, 
1967. 

"stockholders"  of  corporation,  who  are, 
3803. 

"student"  brakeman,  definition  of,  1194. 

"subsequent  proceedings"  as  to  Jurisdic- 
tion of  after  Yoluntary  appearance, 
1439. 

"such  persons  as  appear  by  the  books," 
construction  of,  894. 

"suit"  and  "action,"  distinct  and  appro- 
priate use  of  terms,  1316,  1317. 

"suit  at  law,"  unknown  under  the  com- 
mon law,  1317. 

"sunset  and  sunrise,"  sufficiency  of  eri- 
dence  to  establish  breaking  to  be 
between,  2092. 

'surprise,"  as  to  what  court  will  relieve 
against,  1486. 

'surprise,"  from  effect  of  which  court 
may  relieve,  1667. 

'surprise,"  of  counsel  at  ruling  of  court, 
1561,  1568. 

'surprise,"  what  contemplated  under 
§§  473  and  675,  C.  C.  P.,  1563. 

'tare,"  on  baled  hops,  1014. 

'tax,"  construction  of,  1131. 

'technical,"  as  term  is  commonly  under- 
stood, 2193. 

'technical  objections,"  as  to  what  are, 
2193. 

"telegraph,"  derivation  of  the  word,  2135. 

"that  private  transactions  have  been  fair 
and  regular,"  maxim  applied,  1956. 

"that  the  ordinary  course  of  business 
has  been,"  maxim  applied,  1956.. 

"that  things  have  happened  according  to 
the  ordinary  course  of  nature,"  etc., 
maxim  applied,  1956. 

"the  coniplaint  on  file  therein,"  in  §  418, 
C.  C.  P.,  as  to  efTect  of,  1437. 

"the  party,"  not  equivalent  to  "the  party 
to  be  charged,"  1997. 

"then,"  uses  and  meaning,  2816. 

"thereupon,"  construction  of,  1168. 

"to  create,"  defined,  2816. 

"to  neglect,"  not  synonymous  with  "to 
omit,"  1882. 

"to  omit,"  not  synonymous  with  "to 
neglect,"  1882. 

"to  R.  E.  Trognitz,  San  Diego,  Cal.,"  suf- 
ficient signature  to  bill  of  exchange, 
1268. 

"to  sell,"  construction  of,  1168. 

"to  take,"  as  relates  to  vendee,  1163. 
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WORDS  AND  PHRA8ES   (continued) 
to  the  sheriff  or  any  constable,"  direo- 

tion  of  warrant  to,  violation  of  law, 

2005. 
transfer,"  as  to  technical  meaning  of, 

1018. 

trivial  imperfection,"  in  mechanic's  lien, 

1785. 
trust  fund,"  doctrine  of,  909. 
trustee,"    added    to    stock    certificate, 

1002. 

undue  infiuence,"  nature  of,  1115. 

unfair  advantage,"  relation  to  "fraud," 
1115. 

United  States,"  include  what,  2355. 

usque  ad  ocrum,  et  usque  ad  coslum," 
maxim  applied,  2136. 

utmost  care  and  diligence,"  construed, 
1204. 

utmost  care  and  diligence,"  in  action  for 
Injury  by  carrier,  2000. 

vauU,"  as  used  in  lease,  1017. 

verdicts,"  special,  1544. 

vessel,"  defined,  2355. 

want  of  slight  care  and  diligence,"  im- 
plication of,  1209. 

welching,"  use  of  epithet  in  questioning 
witness,  2012. 

while  contained  in  above  dwelling 
house,"  in  policy  of  insurance,  1448. 

while  occupied  as  a  dwelling  house,"  in 
policy  of  Insurance,  1448. 

wholly  void,"  provision  as  to  with  refer- 
ence to  building  contract  penal  in  its 
nature,  1755. 
"wife"   and   "husband"  are  words  with 
but  one  meaning,  1316. 

wife"  and  "husband"  in  survivorship, 
meaning  of  words,  1878. 

wilful,"  definition  of  in  instruction,  2240. 

will,"  defined,  2355. 

wilfully,"  defined,  3209. 

wireless  message,"  as  to  whether  within 
code  provision,  annotation,  2134-2137. 

without  any  visible  or  lawful  business," 
meaning  of  phrase  as  used  in  §  647, 
Pen.  C,  2139. 

without  authority   of  law,"   construed, 

1135. 
"without  authority  of  law,"  expenditure 

of  money  by  officer,  1494. 
"without   further   ^ratification,"    in   emi- 
nent domain,  1806. 
"writ,"  defined,  2355. 
"written  instrument,"  defined,  2816. 
"year,"  defined,  2816. 
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[Black-faced  numerals  indicate  paeres.] 


WORDS  AND  PHRASES   (continued) 
"yes"  or  "no,"  Juxy  not  to  answer  inter- 
rogatories by,  1543. 
"&  int.,"  meaning  of,  1359. 
"4-14-07,"  as  to  sufficiency  of  date  in  will, 
1055. 

WORDS  AND  TERMS.  See  tit  Words  and 
Phrases, 
as    to   generally,    see   annotation,    1316, 
1317. 

WRIT 
constables  to  serve  when,  609. 
definition  of,  2355. 

penalty  against  sheriff  for  neglect  or 
refusal  to  execute,  600. 

WRIT  OF  HABEAS  CORPUS 
as  to  generally,  annotation,  2249,  2252. 
how  issued,  2252. 
inability  of  justices  to  agree  on  appeal, 

1320,  1324. 
proceedings  on,  2252. 

WRIT  OF  MANDATE  OR  MANDAMUS. 
See,  also,  tit.-  Mandamus. 

as  to  generally,  annotation,  1732-1737. 

adverse  party  may  answer  under  oath, 
1738. 

alternative  writ  of,  1737,  1738. 

applicant  succeeding  may  have  damages, 
costs,  and  peremptory  mandate, 
1738. 

damages,  costs,  and  peremptory  mandate 
granted  when,  1738. 

if  application  made  without  notice  alter- 
native writ  may  issue,  1738. 

issues  when  and  upon  what,  1737. 

peremptory  mandate,  damages,  and  costs 
on,  1738. 

peremptory  writ  of,  1737,  1738. 

when  and  upon  what  to  issue,  1737. 

writ  must  be  either  alternative  or  per- 
emptory, 1737. 

WRIT  OF  PROHIBITION 
as    to   generally,    annotation,    1739-1743, 

8137. 
concurrent  Jurisdiction  of  supreme  court 

and  district  courts  of  appeal,  1320. 


WRIT  OF  PROHIBITION   (continued) 
form  of,  1743. 

may  be  alternative  or  peremptory,  1748. 
removal  of  officer,  3137. 
to  restrain  appointment  of  receiver,  3137. 
where  and  when  to  issue,  1743. 
WRIT  OF  REVIEW 
as  to  generally,  annotation,  1730. 
application  for  how  made,  1731. 
what  considered  on.    See  tit  Appeal  and 
Error, 
WRITING 
authority  of  sheriff  to  execute  process 

must  be  in,  601. 
contents  of  how  proved,  annotation,  1961. 
shown  to  witness  ma^^  be  inspected  by 
adverse  party,  2018. 
WRITTEN  AGREEMENT 

whole  contract,  1963. 
WRITTEN  CONTRACT 
as  to  oral  modification,  1147. 
consideration  necessary,  1146. 
new  agreement  is  when,  1147. 
WRONG 

remedy  for  every,  3030. 
WRONGFUL   ACT 

death  by,  annotation,  1411.1413,  3946u 
WRONGFUL  DEATH 
action  for 
abatement  by  death  of  plaintiff,  3019. 
by  administrator,  as  to  generally,  3019. 
allegations  in  and  sufficiency  of  com- 
plaint, 3020. 
by  parent,  3020. 
by  surviving  children,  3020. 
evidence  for  defendant,  3020. 
instructions,  3020. 
by  surviving  partner,  3020. 
amendment  of  complaint  in,  statute  of 

limiUtions,  3020. 
evidence  in  action  for,  3020. 
measure  of  damages  in  action  for,  3020. 
YELLOW  FIN 

penalty  for  catching,  2122. 
YOSEMITE  VALLEY 

and  Mariposa  big  tree  grove,  provision, 
repealed,  430. 
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